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Burr. S. C. .. .. Burrow’s Settlelnent Cases, King's Bench, 1 vol., 

1733—1776 

Burrell . , Burreirs Reports, Admiralty, ed. by Maraden, 1 vol., 

1018—1840 

C. A Court of Appeal 

C. B. . • . . Coinmou Bench Reports, 18 vols., 1845 — 1856 

C. B. (n. s.) Common Bcinch Reports, New Series, 20 vols., 1856^ 

1865 

A. . . . . . . Court of Orlminal Appeal 

U. C. Ct. Cus. .. , . Central Grim liial Court Ctises (Sessions Papers), 1834 

— (curroiit) 

C. Jj. B. . . . . . . Common l^aw Beporta, 3 vols., 1853 — 1855 

C, P. i>. , . . . Daw Reports, Common Pleas l^ivision, 5 vols., 1875 

» • —1880 

O. A P. . . . • . • Carrington and Payne's Reports, Nisi Prius, 9 vols., 

• 1823—1841 

Cab. & Kl. . . . . Cabab5 and KLlis's Reports, Queen’s Bench Division, 

1 voL, 1882—1885 

Cald. kfag. Cas. .. Caldecott’s Magistrates Cases, 1 vol., 1777 — 1786 

Calth. . . Calthrop’a City of Doudon Cases, King's Bench, 1 voL, 

1609—1618 

Camp. . . . . Oampbeirs Reports, Nisi Prius, 4 vols., 1807 — 1816 

Carp. Pat. (’us. . , , . Carpmaol’a Patent Gases, 2 vols., 1602 — 1842 • 

Car. & Kir. Carrington and Kitwan's Reports, Nisi Prius, 3 vols., 

1843—1853 • 

Car. AM. . • . . Carrington and Mailman’s Reports, Nisi Prius, 

1 vol., 1841—1843 

Cart. . . Gartei'’s Beports, Common Pleas, fol., 1 voL, 1664— 

1673 

Garth. . . . . Garthow’s Reports, King's Bench, fol., 1 vol., 1687 — 

1700 

Cary . . . . Cary’s R^orts, Chancery, 1 vol. 

Caa. in Ch. . . Cases in Chancery, foL, 3 parts, 1660—1697 

Cas. Pract. K. B. . . Oases of Practice, King's Bencb, 1 vol., 1655—1775 

Cas. Sett. .. Cases of Settlements and Bemovals, 1 vol., 1689-^ 

1727 

Gas. temp, Pinch . . Cases temp. Finch, Chancery, fol., 1 voL, 1673 — 1680 

Cas. temp. King . . Select Cases temp. King, Chancery, fob, 1 voL, 1724 

—1733 • , • 

Oas. temp. Talb. . . Cases in Equity temp. Talbot, fob, 1 vcd., 1 730 — 1737 

Gh. (preceded by date) . . Iaw Reports, Ohanoery* Division, ainoe 1890 

[1891] 1 Oh.) • • » 

Ch. App Law Beports, Ohanoery AppesHs, 10 vdls., 1865—1875 

Uh. D. . . . . Law Beports, Ohancery Division, 45 vols.,^ 1875— 1890 

Oh. Bob ^ . Ghiistopher Robinson’s Baporta, Attmirslty, 6 \u1sl^ 

1798—1808 



txxvi 


Abbreviations. 


Char. Pr. Ojis. . i . Charley’s New Pr^tice Beporfcs, 3 ^o1b.« 1873 — 1873 

Char. Cham. 0as4 , . Charley’s Chamber Cases, 1 vol., 1875 — ^1876 

Chit Ohitty’s Practfoe Beports, King’s Bench, 2 vols., 

1770—1822 

Cl. & Pm. . . . • Olai'k and Finnelly’s Beports, House of Lords, 12 

vols., 1831—1846 

Clay. . .. Clayton’s Reports and Pious of Assises at Yorko, 

1 vol.; 1631— IG30 

Clif. & Bick Clifford and Rickards’ I^tcus Standi Boports, 3 vole., 

' 1873—1884 

Clif. & Steph Clifford and Stephens’ liocus Standi Beports, 2 vols., 

1867—1872 

Oockb. & Rowe . . . Cockbnm and Bowe’s Election Cases, 1 vol., 1833 

Co- Ent. . . . - Coke’s Entries 

Co. Inst Coke’s Institutes ^ 

Co. . . C’oke on laitleton (I Inst.) 

Co. Kep. . . - . (’oke’s Beports, 13 paits, 1572 — 1616 

Coll. Collyor’s'IleportH, Chancery, 2 volis., 1844 — 1846 

Cull. Jinid. . . Collecinnea Jiiridica, 2 vula. 

Coliea Colies’ Oiir-es in pHrl'nineiit, 1 vol., 1697 --1 7 13 

(Jolt. .. .. . (’oltmaii’a Rogisitralicni (’iisoH, 1 vol., 1.S79 —1885 

Com. .. (''(Tniy 11 s’ Reports. Kind's Ih^iich, (’oiiiniun Pleas, and 

Exchequer, foL, 2 vols., 169,') - 17 16 
Com. Ch«. .. Coinmerciul CassOH, 181)5 — (currant) 

Com. ihg. . . .1 Joinyiis’ l>igost 

Comb. . . . . Comherbach’s Reports, King's Bench, fol., 1 vol., 

1685—1698 

Con, A* Law. Connor and Lawson’s Report-^, Chancery (Ireland), 

2 vols., 1811—1843 

Cooke A Al. . . Cooke and Alcock’s Uepoits, King's llohch (Ireland), 

1 vol., 1833—1834 

Cooke, Cas. Cooko’s rructice Hcpoits, Coininoii ''Pleas, 1 vol., 

1706—1747^ 

Cooke, Pr, Reg. . . . Cooke's X^ractical Register of tlio Common Pleas. 

1 vol., 1702—1742 

Coop. O. .. O- Cooper’s Reiiorts, Chancory, 1 vol., 1792 — 1815 

Coop. l*r. Cas. . . C. J*. Cooper’s Rojiorts, Chancery Practice, 1 vol.. 

1837— 1838 

Coop, temp, Ri'iugh. .. C. P. Co^iper’s Cases tejnp. Brougham, Chancers’, 

1 vol.. 1833—1834 

Coop. temp. . . C. P. Coi^per’s C'uhes tfmp. (''otteiihani, Chancery, 

2 voks., 1846 — iS 18 (fiinliniscellaneoiis curlier cases) 

Corb- AD. .. Corbett and DanieU’s Election Cases, I vol., 1819 

Couper .. Coujier's Justiciary Reports (Scothind), 5 vols., 1868 

— 188o ^ 

Cowp Cowper’s Repozts, King's Bench, 2 vols., 1774— 

1778 

Cox, 0.0. . , , . E. W. Cox’s Criminal Law Cu.ses, 1843 — (current) 

Cox A Atk. . . Cox and Atkinson’s Rogislration Apncal Casen, 1 vol.« 

1843—1846 

Cox, Eq. Cus. . . . . P. C. Cox's Equity Oases, 2 vols., 1745— i 797 

Cox, M. A II. . . Cox, Macrae, and Uertslet’s County Courts Cases and 

*r Appeals, Vol. L, 1846—1852 

Or. A J. .. .. .. Crompton and Jervis’s Reports, Exchequer, 2 vols., 

1830—3832 

Cr. A M. . . , , . , Crompton and Meeson’s Reports, Exchequer, 2 vols., 

^ 1832—1834. H • » 

Or. If* A B. * . • Orompioii, Meeson, and Rosooe’s Reports, Exchequer. 

• 2 vols., l«34-a^l83o 

Or- A Ph- . •Craig OSid Phillips’ Beports, Ohancery, 1 vol., 1840^ 

, • • 1841 

Or. App. ^). . . . , Cohen’s Criminal Appeal Beports, 1^09 (current) 

Cravb AD. . # . , Crawfufd and Dix’s Circuit Cases (Ireland), 3 voU«i 

1838— 1846 
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A AbM O. . . Crawfoxd and Diz'a Abridged Oasde (Ireland), f 

I8»r— 1838 ■ V /I » 

GresB. Insolv. Cas, . . CxeaewelVe Inaolven^ CaBes, 1 toL, 1837~1829 
Grippe’ Ohuroh Gas. . . Grippe* Ghuroh and Cilery CTasefl, 2 parts, 

Gro. Car. Groke’s fieporte temp. GEarlea 1., lung’s Benoh and 

Gommon Pleas, 1 toL, 162;^ — 1641 

Gro. Eliz. . . . . Oi-oke’s Beports temp. Elizabeth, King’s Boncli 4n4 

Coilmion Pleau^ 1 vol., 1582 — 16^)3 

Gro. Jao. .. (Iroke’s Uep(»rta temp. James 1., King’s Bench and 

Common Pleas, 1 voL, 1603 — 1625 

Gru. Dig. . . . . Cruise's Digest of the l>aer of Beal Propertv, 7 vols. 

Cuim Cunningham’s Beports, King’s Bench, foL, 1* voL, 

1734—1783 

Curt. .. .. Curteis’ Ecclesiastical Beports, 3 vols., 1834— 1841 

Dalr Dalrymple’s Decisions, Court of Session (Scotland) 

foL, 1 voL, 1698—1720 

Dan. . . . . DanielPa Bepor&, Exchequer in Equity, 1 vol., 1817 

—1823 

Dan. <& Id. .. Duiison and Lloyd's Mercantile Cases, 1 vol., 182S — 

1H29 

Dav. & Mer. Davison and Morivafe’s Beports, Clueen's Bench 

1 vo!., 1843—1814 

Dav. Pat. Caa , .. Davies' Patent Cases, I vol., 1785 — 1816 

Day. Ir. .. .. .. Davys’ (or Davies' or Davy’s) Beports (Ireland), 

1 vol.. 1604—1611 

Day .. .. Day’s Election OusoH, 1 vol., 1892—1803 

Dea. A Sw. Doaiie and Swabey's Ecclesiastical Beports, 1 vol., 

1830—1857 

Deac. .. Deacon’s Beports, Bankruptcy, 4 vols., 1834 — 1840 

Deac. A (}h. . . iJeacou and Ohitty's Beports, Bankruptcy, 4 vols.. 

• • 1832—1835 

Dears. A B. Dearsly and Bell’s Crown Cases Beservod, 1 voL, 

* 1856— 18«8 

Dears. C. 0. . , J^earsly’s Crown Oases Beserved, 1 vol. 1852 — 1856 

Deas A And. , . Deas and Anderson's Decisions (Scotland), 5 vols., 

1829—1832 

De G. . . De Gex's Beports, Bankruptcy, 1 vol., 1844 — 1848 

De G. F. A J. . . De Gex, Fisher, and Jones’s Beports, Chancery, 

4 vols,, 1859—1862 

De Q. A J. . , De Qox and Jones’s Reports, Chancery, 4 vols., 1857 

—1859 

De G. J. A Sm. . . . De Oex, Jones, and Smith’s Beports, Charftery, 

4 vols., 1862—1865 

De G. M. A G. . . De Gex, Macuaghton, and Gordon’s Beports, Chan- 

cery, 8 vols., 1831 — 1857 

De G. A Sm. . . . . De Gex and Smale’s Beports, Chancery, 5 vols., 1846 

—1852 

Delane .« .. .. Delane's Decisions, Bevisiou Courts, 1 vol., 1832—* 

1835 

Den. .. .. .. Denison’s Crown Cases Reserved, 2 vols., 1844 — 1852 

Dick. • . . . Dickens’ Beports, Chancery, 2 vols., 1559 — 1798 

Dig. . . . • . . Justinian’s Digest or Pandeots * • 

Dill Dirleton’s Decisions, Court of Session (Scotland), 

foL, 1 voL, 1665—1677 

Dods. . • . • . . Dodson’s Beports, Admiralty, 2 vols., 181 1 — 1822 

Donnelly • . • . Donnelly’s Beports, Chanoqry* 1 vsIm — 1837 

Doug. El. Oas Douglas’ Election Cases, 4 vols., 1774 — 1776 • 

Doug. (r. b.) .. .. Douglas’ Reports, King’^ Bench, 4 vols., 1778 — 1785 

Dow . . . » Dow* 8 Reports, Heuse oC Lorda^6 vols., 1812 — 1818 

Dow A Cl Dow and Clark’s Beports. Hduse of •Lords, 2 vols., « 

• 1827— 16d2 » 

Dowling and Lowndes’ Practice * Beports, 7 Vols*» 
1843 -1849 


Dow. A L. 
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Vow. & By. (K. B.) . . Dowling and Byland’BBeporta. £ing^aBeiAih, 0 toU.» 

1822—182? 

Dow, & By. (M. G.) « . Dowling and Kyland’a Magiatratea’ Caaea, 4 vela.. 

1822—1827 

Dow. A By. (w. bO . - Dowling and Byland'a Beporta, Niai Priua, 1 part, 

1822—1823 

Diiwl, Dowling'a Practice Boporta, 9 Yola., 1830 — 1841 

J)uwl. (n. Gk) DowUu^a Practice'" Beporta, New Seriea, 2 vda., 

1841—1843 r 

Dr.'dtWal. Drury and Walah*a Beporta, Ohanceiy (Ireland), 

2 vola., 1837—1841 

Dr. & War Drury and Warren’a Beporta, Chancery (Ireland], 

4 vola., 1841—1848 

Drow Drewry’a Beporta, Chancery, 4 vola., 1852 — 1859 

Drew, & Sm, . . Drewry and bmale'a Beporta, Chancery, 2 vola., 1859 

—1865 

Drinkwaier Driukwater's Boporta, Common Pleas, 1 vol., 1839 

Drury temp. Nap. . . Dniry'a Boporta temp. Napier, Chancery (Ireland), 

1 voL, 1858—1859 

Drury temj*. Siig. , . Dniry’a Beporta temp. Siigden, Chancery (Ireland), 

1 vol., 1841—1844 

Dugd. Orig. . , Dit^ale’a Origines Juridicialea 

Duiil. (Ct. of Sesfl.) . . Dunlop, Court of Seasion Caaea (Scotland), 2nd seriea, 

24 vola., 1838—1862 

Daiiuing.. .. Dimiiing’a Beporta, King’s Bench, 1 vol., 1753— 

1754 

Durie . . . . Duine’a Dociaiona, Court of Session (Scotland), fol., 

1 vol., 1621—1642 

Dyer . . . . Dyer's Beporta, King’s Bench, 3 vola., 1513 — 1581 

E. & B. . . . . EUla and BlackLuvn’a Beporta, Queen’a Bench, 

8 vola., l»o2— 1858 

R4b.E* •« «. £llia and Eliia’a Beporta, Queen's Bench, 3 vola., 

1868—1861 

IS. B. ft £• . , KUia, Blackburn, and Ellis’s Beporta, Queen’s Bench, 

1 vol., 1858—1860 

Bag. ft Y. . . Eagle and Youth's Tithe Caaea, 4 vola., 1223—1825 

East . . . . East's Beporta, King’s Beu<di, 16 vola., 1800 — 1812 

East, F. O. . . . . Eaal’a Pleaa of the l^own 

Boc. ft Ad. Spinks’ Ecoleaiaatical and Admiralty Beporta, 2 vola* 

1853—1855 

Eden , . . . , . Eden’s Beporta, Chancery, 2 vola., 1757 — 1766 

Edgar .. .. .. Edgar’a Deoiaions, Court of Sesaiou (Scotland), fol., 

1724—1726 

£dw. Edwards’ Beporta, Admiralty, 1 voL, 1808 — 1812 

Elohiea Elchiea’ Decisions, Court of Session (Scotland), 

2 vola-, 173:4—1754 

Eng. Pr. Caa. . . Boacoe’s English Prize Caaos, 2 yola, 1746 — 1858 

Eq. Gaa. Abr. . . Abridgment of Caaea in Equity, fol., 2 vola., 1667— 

Eq. Bep. Equity Beporta, 3 vola, 1853 — 1865 

Eap. . . ... EspincLBae’s Beporta, Niai Priua, 6 vola., 1793 — 1810 

Exch • Exchequer Beporta (Welaby, Hurlatone, and Qot- 

don^ 11 vola., 1847—1856 

Ez. D . . Law Beporta, Exchequer Division, 6 vola., 1876— 

1880 

^7 * l^oster uid Pu^awn'* B^orta, Niai Friua, 4 volab* 

* 1866—1867 

P. (Ct. of Seea.) , . . .p^aaer^Oourt of Seaaion Caaea (Scotland), 6th ■nnet. 
• • • 1868 f— 1U06 

Pao. Coll, (pith date) . . Paoulj^of Advooetaa, Oolleotum of *'DeoieioDa, Court 

of ranaion (Scotland), foL, IM and 2nd aariaa, 
21 Tola. 176S^}826 
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Fm GolL M.JF (with 
• date) 

Fala 

Falo. & Fita 

Farg 

Fits-Q. 

Fits. Nat, Brw. 

FLAK 

Fonbl. • • 

For 

Forb. 

Fort. Do Laud. 

Fortes, Bep. 

Fost. . . • 

Fount. . . 

Fox & S. Ir, 

Fox & S. Beg. . . 

Freem. (oh.) 

Freem. (k. b.) . . 


Qal. A Dav. 
Gale 

Qib. Cod. 
QifF. 

Glib. 

Oilb. C. P. 
Oilb, (cn.) 
Gilm. A F. 


Gl. A Jm . , 

G^lanir. . ■ 

Olanv. El. Caa. . . 
Qlaacock . . 

Gudb. • • ■ ■ 

Gouldsb. . . • 

Gow 

Gwill 


A 0« a 
N. db N« a • 


Faoulty ^ Advocates, OoUeotion ot Deoieioiis, Ocftirlr 
of Session (Scotland), New Series, 16 vols., 1825— 
1841 

Falconet’s Deoisions, Court of Session fSootlandli 
2 toIs., foL, 1744—1751 ' 

Falconer and Fitsherbert’s Election Casos, 1 vol.. 1835 
—1838 - J 



Fits-Oibbons’ Beports, Sing’s Bench, fol., 1 yoL, 
1728—1731 


Fitsherbert's Nature Breyium * 

Flanagan and Kelly’s Beports, Bolls Court (Ireland). 
1 y^., 1840—1842 

Fonblanque’s Bepoxts, Bankruptcy, 2 parts, 1849— 
1852 

Forrest’s Beports, Exchequer, 1 yol., 1800 — 1801 
Forbes’ Decisions; Court of Session (Scotland), fol., 
1 vol., 1706—1713 

Fortescue, De Laudibus Tiegum Anglise 
Fortesoue’s Beports, fol., 1 yol., 1092 — 1736 
Foster’s Crown Cases, l^oL, 1743 — 1760 
Fountainhall’s Decisions, Court of Session (Scotlaud), 
fol., 2 yols., 1678—1712' 

M. O. Fox and T. B. C. Smith’s Beports, King’s 
Bench (Ireland), 2 vols., 1822 — 1825 
J. S. Fox and O. L. Smith’s Begistration Coses, 
1 yol., 1886—1895 

Freeman’s Beports, Chancory, I yol., 1660 — 1706 
Freeman’s Beports, King’s Bench and Common 
Pleas, 1 yol., 1670 — 1701 


Gale and Dayisou’s Beports, Queen's Bench, 3 vols., 
1841—1843 

Gale’s Beports, Exchrauer, 2 vols., 1835 — 1836 
Gibson’s Codex Juris Ecclesiastici Anglicani 
Giffand's Beports, Chancory, 5 yola, 1857 — 186^ 
Gilbert’s Ceises in Law and Equity, 1 yol., 171 3<^ 
1714 

Gilbert’s History and Practice of the Court of 
Common Pleas » 

Gilbert's Boports, Chancery and Exchequer, fol., 
1 yol., 1706—1726 » 

Gilmour and Falconer’s Decisions, Court of Session 
(Scotland),* 2 parts. Parti. (Gilmour) 1661 — 1666, 
Part IT. falconer) 1681—1686 
Glyn and Jameson’s Beports, Bankruptcy, 2 vols., 
1819—1828 

Glanville, J3e JjOgibus et Coiisuetudinibiis Begni 
Anglias 

Gian vxLie’s Election Casos, 1 vol., 1623 — 1624 
(Glascock’s Beports (Ireland), 1 vol., 1831 — 1832 
God^lt’s Beports, King’s Boifch, Common Pleas. 

and Exoheauer, 1 vol., 1574 — 1637 
Gouldsborough’s Beports, Queen’s Bench and King’s 
Bench, 1 vol., 1586—1601 
Gow’b Reporfs, Nisi Prius, l,vol., 1218—1820 
GwilUm’s Tithe Gases, 4, vols., 1224—1824 

Hurlstone and Ooltman’s Bepoift^ Exchequer, 4 yols* 
1862—1866 , 

Hurlstone and Noxtean’s Beportsi Exchequer, 7 nob., 
3856—1862 
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it 


B. ftTw. 

H. &W. 

H. li. Ca0. 
llae. Admt 
l&g. Con. 

Hag. Hoc. 

Hanes .. 

V 

C. Ti. 

Efale, P, C. 

Har. & BiiUi. 

liar. A W. 

Haro. 

Ffai-d. 

Hare 

Hawk. P. C. 
Hayes 

Hayes «K: Jo. . . 
Hem. & M. 
flee. • • • • 

ITob. •• 

Hodg. 

Hog 

Holt (ADM.) 

Holt (EO.) 

It (K. B.) 

IJolt (N. P.) 

Home, Ct. of Sess. 

Cf 

Hop. & Colt. 

Hop. & Ph. 

Horn & H. 

EIov. Stippl. 
find. Ah. 

Hume 

Hut. 

Hy.^Bl .. .! 


• T.' C. Ji. H. * 
3. Ch. R. * 

1. E4. R. 

•I. L/B. .. 


Hall and TweUs’.BeportSi OhaneerJ^, 2 .vbla., 1248--^ 
1860 

Hurlstone anil Watmsley'a Reports, Exchequer, 

1 V 0 I., 1840—1841 

Clark's Sports, House of Lords, 11 vols., 1847 — 1866 
Haggard's Reports, Admiralty, 8 vole., 1822 — 1838 
Haggard's Coiisistorial Reports, 2 vole., 1789 — 1821 
Haggaxll's EcclesiaBtical Reports, 4 vols., 1827 — 1833 
Uailos's Decisions, Court of Session (Scotland), 

2 vola.,1766T-1791 
Halo’s Common Law 

Hale's Pleas of the Crown, 2 voU. 

Harrison and Rutherfurd's Reports, Common Pleas, 
1 Yol., 1865—1866 

Harrison and Wollubton's Reporis, lung's Bench 
and Bail Court, 2 vols., 1835 — 1K;16 
Harcarse's Decisions, Court of Session (Scotland), 
fol., 1 vol., 1681— 1691 

Ilardres’ Reports. Exchequer, ful.,1 rol., 1G55 — 1669 
llaie’s Reports, Chancery, 11 vols., 184L-1853 
Hawkins's Pleas of the Crown, 2 vols. 

Hlyes's Rexiorts, Exchequer (Ireland), l‘vol., 1830— 
1832 

Haves and Jones’s Ropoitfi, Exchequer (Ireland), 
Tvol., 1832-1834 

HeirtTning and Miller's Reports, Chancery, 2 vols., 
1862 -1865 

lletley’s Reports, Common Pleas, fol.. 1 vol., 1627 - 
1631 

Hobai-t’s Reports, Common Pleas, fol., 1 vol.. 1613 
—1025 

Hodges’ Reports, Coin mem l^loas, [f vols., 1835 — 
1837 

lloguii's Rejiorts, Rolls C!buii (Ireland), 2 vols., 1816 
—1831 

W. Holt's Rule of the R(»ad Oases, Admiralty, 1 vol., 
1863-1867 

W. Holt's Equity Reports, 1 vol., Iftl.i 
t^ir John Holt's Reports, King's Bench, fol., 1 vol 
16S8— 1710 

y. Holt’s Reports, Nisi Prins, 1 vol., 1815—1817 
Home's Decisions, Court of Session (Scotland), 
fob, 1 vol., 1735—1741 

Ho])\vood and Coltman's Registiatiou Case^, 2 vols., 
1868—1878.. 

Hop wood and Philbrick’s Registration C.'ases, 1 vol., 
lS(i3-l»67 

Horn and Hurlstone's Reports, Exchequer, 2 vols., 
1838—1839 

Hoveuden's Supplement to Vesey Jun.'s Reports, 
Chancery, 2 vols., 1753 — 1817 
Hudson and Brooke’s Reports, King's Bench and 
]Cxohe<pier (Ireland), 2 vols., 1827 —1831 
Hiime’s Decisions, Court of Session (Scotland), 
1 %ol., 1781—1822 

Hutton’s Reports, Common Pleas, fol., 1 vol., 1617 — 
1638 

Henry B]ack.Htque’B Reports, Common Pleas. 2 vola. 
• 1788-1796 

Irish C/oinixion liaw Reports, 17 vols., 1849 — 1666 
Irish Chance^ Reports, 17 vole., 1850—1867 
Irish i^iuity Repora, 13 vols., 1838 — 1851 
Irish Law Reports, 13 vols., 1838—1851 
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t. L. V* • IriBh Law Times, 1867— (current) * • 

I. E. (preoetled by date) Irish BAports, since 1893 (p.r;, [189i] 1 L B.) 

I. B. u. L Iri^ Beports, Common Law, ll vols., 1866 — 1877 

I. B. ISq. Irish Bcports, Equity, 11 vols., 1866—1877 

Ir. Giro. Cas. Irish Circuit ('"oses, 1 vol, 1841— 1813 

Ir. Jur. . . Irish Jurist, 18 yols., 1819 — 1866 

Ir, Ij- Bee. Ist sor. Law Beoorder (Ireland) Ist series; 4 vola., 182>— 

183> j 

Ir. L. Beu. (x. s.) Law Beoorder (Ireland) New Series, 6 vols., 1833 — 

1?38 

try. . . . . . . Irvine's Justiciary Reports (Scotland), 5 yols., 18;}'2 — 

1867 

J. Urid^. Sir John Bridgman's Beports, Common Pleas, fol., 

I yol., 1613- -1621 

J. J\ .. .. Justice ol tho Peaoo, 1837 — (cuiTi-nt) 

J. Shaw. Jii . , . J. Shaw's Justiciary Beports ^Soollaud), 1 vol., IS 18 

—1852 

Jac. Jaccjb's Reports, Chancery, 1 vol., 1S21 — 1823 

Jac. & W. Jacob and Walker's Reports, Chancoi v, 2 yols,, 1819 

—1821 

Jebb, C. (^., Jebb’a Crown Cases Reserved (Ireland), 1 vtd., 1822 

—1810 

Jebb & R. . . Jebb and Bourke’s Beports, Uuooii's Bench (Ireland), 

1 vol., 1811- -1*^12 

Jebb & S. . . Jebb and Syinos’ Repoits, Queen’s Bench (Ireland), 

2 vols., 1838— 1841 

Jeiik. .. Jenkins’ Beports, 1 voK, 1220 — 1623 

Jo. & Car. Jones and i'^ui-uy's Boports, Exchequer (Ireland), 

1 vol., 1S3H- 1839 

Jo. & l.at. .. Jones and La Touche’s Reports, Chanoery (Irelufid), 

* • 3 vols., 1841— 1846 

Jo. Ex. Ir. T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 

* —1838 

John. Johnson’s Reports, Chancery, 1 vol.. 1858 — 1860 

John, d: TI. .. Johnson und llemming's Reports, Chancerv, 2 voU., 

1860-1862 

Jur. .. .. Jurist Reprirt.s, 18 vols., 1837 — 1854 

Jur. (x. 9.) . . Juvibt Reports, Now Series, 12 vol.s., 1855— 1867 

Just. Inst. Justinian’s Lust itutos 

tl. & O. . . . . Keane and Qraiit's Registration Cases, I vol., 1854— 

1862 

K. J. . . Kay and Jtthusoii’s Reports. Chancery. 4 vols., 

1853— 18f».S 

K. B. (preceded b 3 * date) Law Reports. King’s Bench Division, since 1900 

(e.^., [1901J 2 K. B.) 

Kaines, Diet. Deo. Karnes, Dictionary ot' Decisions, Court of Session 

(Scotland), fol., 2 voLs., 154(t — 1741 

Kames, Rem. Dec. . . Karnes, Remarkable Decision.^, Court of Session 

(Scotland), 2 vols., 1716 — 1752 

Kaines, Sel. Dec. . . Karnes, Select Decisions, Court of Session (Scotland). 

1 vol., 1752—1768 

Kay . . Kay’s Reports, Chaucer^', I vol., 1863 — 1854 

Ken. . . • . Keble’s Reports, fol., 3 vols., 1661 — 1677 

Keen Keen’s Reports, l^lls Court, 2 vela., 183G — 1838 

Keil .Keilwoy’s Kaports, King’s Bench, fol., 1 vol., 1327 — 

1578 ’ 

Eel. . . .. Sir John Kelyng’s Reports, Crown Cases, fob, 1 vol., 

1662—1707 ^ 

Kel. W. W. Kelynge’s Rmorts, fol., Iw61., Gl\anoery, 1730 — , . 

^ 1732; jEng’s Bench, foL, 1731—1734 

Keny. . • , , 4 . . Kenyon's Notes hi Gasos, King^s Ben^, 3 .vols.* 

1763-1769 



ABBRttriATIOKB. 


Xlii 

'Keuy, (ohO • • • • Ghauoery Caaes in Vol* H. of Sanyon'fl NoIm of 

CiiaeBp 1763— 17M 

KSkorran Eilkerran'o BeouionB, Ck>urt of SoMon (SooUaad). 

fol., 1 voL, 1738—1762 

Knapp . . • . Knapp'a Beporta, Privy Connoil, 3 vola.i 1829 — 1836 

Kn. A, Omb* . . Knapp and Ombler’a Election Caaea, 1 voL, 1834 — 

^ 1836 

• *• * 

L- A. Lord Advocate * 

L. & G. temp. Plunk. . . Lloyd and Goold’a Beporta temp. Plunkett, Ohancery 

(Ireland), 1 Vol., 1834—1839 

L. St O. temp. Sued. . . Lloyd and Qoold'a Beporta temp. Sugden, Ohanoery 

(Ireland), 1 vol., 1836 

L. & Welab. Lloyd and Welaby’a Commercial and Mercantile 

tiaaea, 1 voL, 1829 — 1830 

L. G. B. . . . • . . Local Government Beporta, 1902 — (current) 

L. J, , . . . Law Journal, lSfi6 — (current) 

[j. J. (adm.) . , liaw Journal, Admiralty, 1865 — 1876 

L. J. (BOY.) Iaw Journal, Banki-uptoy, 1832 — 1880 

L. J. (CTf.) Law Journal,! Chan eery, 1822 — (current) 

Li. j. (c. p.) Law Jourual, Common Ploaa, 1822 — 1876 

L. J. (ecgl.) Ixiw Joumal.lEcdeBiaaticalCaaes, 186(wl876 

L. J. (EX.) Law Jourual, Exchequer, 1830 — 1876 

L. J. (kx. xq.) , . Law Journal, Exchequer in Equity, 1835 — 1841 

L. J, (k. b. or Q. b.) . • Law Joumoi, King^e Bench or Queen’s Bench, 

1822 — (current) . 

L. J. (m. c.) . . JjSiW Journal, Magistrates' Gases, 1826 — 1896 

L. J, K. C. . . . . Law Journal, Notes of Cases, 1866 — 1892 (from 1893, 

see l^aw JoumaB. 

L. J. (o. 8.) . . Law Jourual, Old Series, 10 vols., 1823 — 1831 

L. J. (B.) . . . . Law Journal, Probate, Divorce and Admiralty, 1876 

— (current) ' 

L. J. (r. Am.),. , . Law Joumid, Probate and Matrimonial Cases, 1858 — 

1869, 1866—1876 

L. J. (p. o.) , . Law Jourual, Privy Council, 1866 — (current) 

L. J. (P. M. ft A.) Jjaw Journal, Protote, Matnmonial and Admiralty, 

1860—1866 

L« M. ft 1\ . . Lowndes, Maxwell, nud Pollock’s Beports, Bail 

Court and Practice. 2 vols., 1860 — 1851 
L. B. . . . . Ijaw Beports 

L. B. A. ft E. . . Jjaw Beports, Admiralty and Ecclesiastical Cases, 

' 4 vola, 1866—1876 

L. ]p. C. C. B. . . • . Law Beports, Crown Cases Beserved, 2 vola, 1866 — 

1876 

L. B. C. P. . , Law Beports^ Common Pleas, 10 vols., 1865 — 1876 

L. B. Eq. Law Bepoxts, Equity Cases, 20 vols., 1865 — 1876 

L. B. Exch I^aw Bepo^, Exchequer, 10 vols., 1866—1876 

L. B« H. L Law Beports, English and Irish Appeals and Peerage 

Claims, House of Lords, 7 vols., 1866 — 1875 
L. B. Ind. App. . , Law Beports, Indian Appeals, i^vy Council, 1873— 

(current) 

L. R. Ind. App. Snpp. Law Reports, Indian Appeals, Privy Gounril, 
Vol. Supplementary Volume, 1872 — 1873 

L. B. It. . • . • I^w Beports (Iraond), Chancery and Common Law, 

32 vols., 1877—1893 

L. B. P. C. . . . . Law Beports, Privy Council, 6 vols., 1866—1876 

L- B- P. ft D. . . .. Law B^orts^ Prante and Divorce, 3 vols., 1866— 

. ^ • 1876 

L. B. Q. B. . , Beports, Queen's Bench, 10 vols., 1866 — 1876 

L. B. Sc. ft Div. . . • Law IJeports, Scotch and Divorce Appe^, House 
. . •• of Lo^s, 2 vole., 1866— 1876 

L. T. . . Law Times Beports, 1869*<-^ourrent) 

L. ^ lo. .• . . Laiw Times Newspaper, 1843 — (eumnt) 

L. T. (o, e.) . . Law Times Bepom, Old Series, 84 vols., 1843—1860 



ABBRftViATIONB. 


iim 


Lam •* , 
Lat. 

Lawa Beg. Gaa. 
Ld. Baym. 


Leaoh 

Lee 

I^ee tetnp. Hat'd. 
Le. ft Oa. 


Leon. 


Ley. 


Lew. G. G. 


Lib. Abb. 

Lilly 

Litt. 

liOfft 

Long, ft T. 

Lud. K. O 

Lumley, P. L. C. 

Lush 

Lut 

> * 

Lut. Beg. Cob. . . 

Lynd. 


Lane’s BeportSp Exoheouer. fol.p 1 yol., Id05-^mv 
Jjatoh’s jBemrtB, King’s Bench. foL, 1 voL^ 1626^1028 
LawBOu’s Begistration CaBea, 1HH5 — (ourtent) 

Lord Hajrmond’s BepoTtB, King’s Bench and Uommen 
Pleas, 3 toIb., 1624 — 1732 
Leach’s Grown Oasos, 2 vols., •^730—1814 
Sir G. Lee's EcoleBiastioal Judgmeufts, 2 vols.. 1763^--^ 
1758 1 

X T^’s OascB tonin. Hardwicke, Kiug'a Bench, i voL. 
1733— yr38 

TiCigh ana Oaye’s Crown Oases Beaeryed, 1 yol., 1861 
—1805 

Leonard’s Beports, King’s Bench, Oommon Pleas 
and Exchequer, fol., 4 parts, 1552 — 1615 
Levine’s Beports. King's Bench and Common Pleas, 
fol., 3 vole., 1660—1696 

Lewin’s Grown Cases on the Northern Circuit, 
2 vols., 1822-!>1838 

Trey’s Beports, King’s Bench, fol., 1 yol., 1608 — 1629 
Liber Assisarum, Year Books, 1 — 51 £dw. HI. 
Lilly’s Beports and Pleadings of Oases in Assize, fol., 
1 vol. 

Littleton’s Beports, Common Pleas, fol., 1 yol.. 1627 
—1631 

Lofft's Beports, King's Bench, fol., 1 vol., 1772 — 1774 
Tjongfield and Townsend’s Beports, Exchequer (Ire- 
land), 1 vol., 1841—1842 
Luder^ Election Ouses, 3 vols., 1784 — 1787 
TiUmley’s Poor Law Coses, 2 vols., 1834 — 1842 
Lushiugtoii's Beports, Admirulty, I voL, 1859 — 1862 
Bir E. liUtwyche's Entiies and Beports, Common 
Pleas, 2 vols., 1682—1704 

A. J. Lutwycho’s Begistration Cases, 2 vols., 1813— 
> 1853 

Lyndwood, Proviiiciale, fol., I voL 


M. ft S. . . . . Manle and Selwyn’s Beports, King's Bench, 6 vols . 

1813—1817 

M. & W. . . . . hloesou and Welsby’s Beports, Exchequer, 16 vols., 

1836—1847 

Mac. ft Q. Maciiughten and G onion's Beports, Chancery, 3 vols.^ 

1K49— 1852 * 

Mac. ft U. Macrae and llertslet’s Insolvency Cases, l^vol., 

1847—1853 

M'Gle. M'Cloland’ji Bomrts, Exchequer, 1 vol., 1824 

M‘Cle. ft Yo. M'Cleloud and xounge’s Beports, Excheiiuer, 1 vol., 

1824—1825 

Macfarlaiie . . . . Macfarlane’s Jury Trials, Court of Session (Scotland), 

3 parts, 1838—1839 

Macl. ft Bob. . . Maclean and Bobinson’s Scotch Appeals (House of 

Lords), 1 yoL, 1839 

Maoph. (Ot. of Sesa.) . . Maepherson, Court of Session (Scotland), did series, 

llvola., 1862— 1873 J 

Maoq Maoqueen’s Scotch Appeals, House of Lords, 4 yolA., 

1849—1866 

Maor. . . • . Maorory’s Patent Oases, 2 parts, 1847 — 1856 

Madd. . . . , Maddo&’sfieports, Chancery, 6 ypla., 1815—1821 

Madd. ft O Moddock and Qeldart’s Beports, Ghancery, 1, voL, 

1819—1822 (Yol. YL 4f Madd.) 

Madox Madox’s Eormulnre AngBcannm 

Madox, Exoh Madox's History and AntiquitLes of «the Exchequer^ 

• 2 vols. 

Man. ftO« .. Manning and Qhranger's Baporta, Oommon •Pioao ; 

7 yolfl., 1840—1845 
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Abbreviattons. 


Ilf ADt ft * * 

Man. ft Rj. (m. o.) 

• ■ 

< 

M&r. Ti. 0* . • 

Maroh 

ti 

Marr. 

MarsYi. . , 

Mayn. . . 



Mer. 

Milw. 

Mod. Bep. 

Mol 

Mniii. 

Mont. & A . 

MoiiK & 1) 

Mout. A Ch. 

Mont. 1). A De Q. 

Mout. & M. 

Alno. P. (1 O, . . 

Moo. P. C. C. (N. B.) 

Moo. Ind. App. . . 

Moo. ftp. 

Moo. ft S. 

r 

Mood, ft M. 

Mood, ft R. 

Mood, (IC 

Mooi'g (k, b.) 

Moore (c. r.) 

A Mor. Diet. . . 

Morr. 

^ Moa. 

MntlJ.ftH. .. 

• 

Murn 

Vly.ftCr. *.• 

. My.ftJL • • ,. 


Manning and Inland’s BeporU,* Kip^’b Bench, 
5 Yola., 1827—1830 

Manning and Byland’a Magisttates* OasoB, 3 yoIb., 
1827—1830 

Mauson’s Bankruptcy aud Company Cases, 1893--* 
(current) 

Maritime iiaw Beports (Crockford), 3 vols., 1860— 
1871 • 

March’s Beporte, King's Boiicb and Common Ploan, 
1 voL, 1639— J 642 

Marriott’fl DocisioTiB, Admiralty. 1 vol., 1776 — 1779 
Marahairs IleportSj Common PleaB, 2 voIa., 1S13— 
1816 

Maynard’s BeportH, Exchequer Memoranda of Edw, 
I. aud Tear Books of Edw. TI., Year Books, Parti.. 
1273—1320 

Mogoiie’s CompanieB Acts Cases, 2 vola, ISS9 — 1801 
Mei i vale’s Reports, Chaucoiy, 3 vols., 1815 — 1817 
Milwiird’sEceloBiiistical Reports (Ireland), I vol., 1819 
—1813 

Modern Reports, 12 vols., 1669 — 1755 
Motloy’s Reports, Chancery (Ireland), 3 vOls., 1808— 
1831 

Montagu’s Reports, Bankruptcy, 1 vol., 1829 — 1832 
Montagu and Ayrton's Reports, Baiiki'iipti;y, 3 vols., 
1832—1838 

Montagu and Bligh’s Reports, Bankru])tcy, 1 yol,, 
1832—1833 

Montagu anil Chitty’s Reports, Bankruptcy, I vol., 
1838—1810 

Montagu, Deacon, and l)e Gpx’s Reports, Bank- 
ruptcy, 3 vols., 18*10 — 1844 
kContagu and Miioarthur’s Reports, Bankruptcy, 
I vol., 1826-1830 

Moore's Privy Council Casos, 16 vols., 1836 — 1863 
Moore’s Privy Council Cases, New Soric*!, 9 vols., 
1862—1873 

Moore’s Indian Appeal Cnscs, Privy Council, 14 vols., 
1836-1872 

Mooro and P:i3ije’s Reports, Common Pleas, 5 vols., 
1827-1831 

Mooro Olid Hcotl’s Repoiis, Common Pleas, 4 vols., 
1831—1834 

Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826 
—1830 • 

Moody and Robinsou’s Reports, Nisi I*rius, 2 vols., 
1830 --1S41 

Moody’ri Crown Cases Reserved, 2 vols., 1821 -1814 
Sir r. Moore’s Reports, King's Bench, fol., 1 vol., 
1485-1620 

J. B. Moore's Reports, Common Pleas, 12 vols,, 1817 
—1827 

Morisoii’s Dictionary of Decisions, Couit of Sossiou 
(Scotland), 43 vols., 1632—1808 
Morrell’s Reports, Bankruptcy, 10 vols., 1881 — 1893 
Moseley’s Reports, Chancery, fol., 1 vol., 1726 — 1730 
JMiirphy and IPurlstone’s Reports, Exchequer, 1 vol.. 

1837 . '-It 

kAirray’s Reporu, Jury Court (Scotland), 5 vols.. 
•1810-41830 

Mylne and Craig’s Reports, Chanceir, 6 vols., 1836 
—1841 

Mylne ahd Koeii’s Reports, Chaitoerj^ 3 vols., 1638 
—4635 



Abbreviations. 


ilv . 


Nelli. 

NeF. & M. (k. b.) 

Nev. A M. (m. c.) 

Nev. A y. (k. b.) 

Nev. & r. (m. r\) 

Now Mag. Can. . . 

New Pract. Caa. 

Now Rep. 

Now tSeaa. Can. . . 

Nolan 

Notea of Cuaoa . . 
Noy 


Nelaon's^BeporU, Chancery , 1 toL, 1 625-^^1692 
Nevile and Manning's Reiwrta, Kinn'e Bench, 6 foIsm 
1832— 1M6 

Nevile and Manning's MagistraW Cases. 3 foIb%, 
1832—1836 

NeviLo and Perry’s BepoTis, King’s Bauch, 3 Tols., 
1830—1838 • V* 

Novile'hnd Porry’j Mugistrates’ Cases, L foI., 1336 — 
,1837 

New Mrieisf rates’ Cases (Bittleslon, Wi.->e .\nd 
ParnellJ, 2 vols., 1844 — 1818 
Now Practice Cases (Bittleston and Wise), 3 Vols., 
1814—1848 

New Reports, 6 yola., 1862 — 1865 
Now Sessions Magistrates' (Carrow, Hamer* 

ton, Allen, etc.), 4 foIb., 1811 — 1851 
Nolan’s Magistrates’ CaseM, 1 vol., 1791 — 1793 
Kotos of Cases in tho Bcclesiastical and MariLims 
Courts, 7 vols., 1841 — 18.50 
Noy 'u Reports, King's Bench, fol., 1 foI., 1558 — 1649 


O. Bridg. • 
O’M. A U. 
Owen 


Sir Orlando Biidgman's Reports, Common Pleas, 
1 vol., 1660—1666 

O'Malley and liardcostJe's Election "Cases, 1869— 
(curi-eut) 

Owen's iieporta, King’s llench and Common Pleas, 
fol., 1 foL, 1557—1611 


P. (preceded by date) 

P. J> 

I * 

P. Wme 

Palm. 

Park. 

Pat. App. 

Pater. A^ip. 

Peake 

Peake, Add. Cas. 

Feck. 

Per. & l.lav. 

Per. A Ku. 

Ph 

Phil. El. Cas. . , 
Phillim. . . 

Phillim. Keel. Jud. 

Pig. & B. 

Pito 

Plowd. . . 

Poll 

Poph* « » « 9 * • • 


Law Reports. Probate, Divorce, and Admiralty Diyi- 
Sion, since 1890 (c.^;., [1891] P.) 

Law Reports, Probate, Divorce, and Admiralty Diyi- 
sion, 15 vols., 1875 — 1890 

Peere Williams’ Reports, Chancery and King’s 
Bench, 3 fuIr., 1695 — 1735 
Palmer’s HexMirta. King’s Bench, fob, ] vol., 1619 — 
1629 

Parker’s Reports, Exchequer, foL, I vol., 1743 — 
1766 

Patou's Scotch Appeals, House of fiords, 6 vols., 
1726—1822 

Paterson's Scotch Appeals, llout>e of lAirds, 2 vola, 
1851—1873 

Peake's Roporls, Nisi Prin«i, 1 vol., 1790—1794 ^ 
Peake's Additional Cases, Nisi Prius, 1 vol., 1795 — 
1812 , 

Peckwell’s Elaotion Cnsoa, 2 voIh., 1K03 — 1804 
I’eiTv and Davison’s Reports, Uueen's Bench, 4 vols., 
1838 — 1841 

PeiTy and Knapp’s Election Case?, I vol., 1833 
Phillips’ Reports, Chancory, 2 vo’h., 1841- -1849 
Philipps’ Election C-nsos. 1 vol., 1780 
J. Phillimore's Ecclo^i;isticMl Reports, 3 vols., 1754 — 
1821 : 

Sir B. Phillimore's Ecclesiastical Jiidgmouts, 1 vol.'*, 
1867—1875 

Pigott and Rodwell’s Registration Cases, 1 vol., 1843 
—1846 • ^ „ 

Pitcairn’s Cnminal Trials (Scotland), 3 vols., 1488 — 
1624 *• » 

Plowdcn’s Reports# fob, 2 Fola.,J550 — 1579 
Pollexfoii's Reports, King’s Bench, fob, I vol., 1670 . 
—1682 

Popham’s Reports,** King’s Bench, lol., 1 foL, 1591— 
1627 



•xlvi 


AfiBttfiVlATIONS. 


Pow. fi. & 1). . . 

Areo. Oh 

Mce .. 

«. « 

V, 

Q. B. (preceded by date) 

a B. 1). ? 


Power, Budwell, andiDew’a XHeotiOn Caj^ea, 2 role., 
18i8<-1856 

Pi-eoedeuts ill (Chancery, lol., 1 vol., 36S9--1722 
Price's Ilepoi'ta, Exchequer, 13 vols., 1814 — 1824 

Queen's Bench Bei)orti|i(«r(AdolphuB and Ellis, New 
Series), 18 vols., 1841 --1832 
Law Ec^porte, Quoin's Bench Jji vision, 1891 — 1901 
[1891] 1 Q. B.) r 

Law Hoports, ^Qiioon's Bench Division, 25 vols, 
1875—1890 


R. 

^ B. (01. of Sess.) . . 


R.P. 0. .. 
H-E. .. = 

II.S.C. .. 
‘'Bast. 

Eayu. 

Real Prop. Cas. 
Bep. Oh. . . 
Ri&. & M. 

Hick. & S. 

Bidg. temp, H. 

Ridg. L. & S. 
Bidg. Pari. Rep 


Rob. Eccl. 
Bob. L. & W. 


Robert. App. 

Robin. App. 

Roll. Abr. 

Roll. Rep. 

Bum 

c 

Hoho 

Boss, L. C. 

Howe 

Bui. Cas. 

Russ. 

Russ. & M. 

Rubs. Sl By. 

Ry. & Gan. Oas. 

Ry. & Can. Tr. Oas. 
Ry*dfM. 


The Reports, 15 vols., 1893—1895 
Bettie, Court of Session Cases (Scotland), 4th series, 
25 vols., 1873—1898 

. . Boports of Patent Casos, 1884 — (current) 

. . Revised Reports 

Buies of the Supreme Court 
BasteU's Entries 

. . BaynePs Tithe Cases, .3 vols., 1 57.j — 1782 
Beal Property Cases, 2 vols., 1813—1847 

. . B^orts 111 Chancery, fol., 3 vole., 1615—1710 

Rickards and Michael’s Locus Slundi Reiiorte, 1 vol., 
1885—1889 

Bickards and Saunders’ Locus Standi Reports, 1 vol., 
1890—1894 

.. Ridgeway’s Boports, temp, irardwicke, 1 vol., Kiiig'i 
Bench, 1733 — 1736; Ohaucory, 1744 -1746. 
Ridgeway, Lapp, and Schoales’ Reports (Ireland), 
1 vol., 1793—1795 

. . Ridgeway’s Parliamentary Imports (Irelandl, 3 vols., 
1784—1796 

. . Bobortson’s Ecclesiastical ReportK. 2 vols., 1844—185?, 
Roberts, J^eeming, and Wnllis’ Now County Court 
Cases, I vol., 1849 -1851 

Bobeitson's Scotch Appeals, House of Ijords, 1 vol.. 
1709-1727 

Bobiiison's Scotch Api>eKls, House of fjords, 2 vols., 
1840—1841 

Kollo's Abridgment of tho (’oinmon Law. fol., 2 vole. 
Rolle's Reports, King's Boiich, fol., 2 vols., 1614— 1623 
. Bom illy 'b Notes of Caso-s in Erjuiiy, I part, 1772— 
1787 

Bose's Reports, Bankruptcy, 2 vols., 1810- isio 
Boss’s TiOnding Casrjs in Commorcial Law (England 
and Scotland), 3 vols. 

. . Rowe’s Reports (Enghuid and Ireland), 1 vol., 1 798-. 
1 823 

. . Campbell’s Ruling Oases, 26 Vols. 

. . BusBell’a HewrtB, Chancery, 5 vole., lKa4--l«20 
fiiuaell and uylne’e Beports, Chanoory, 2 vole., 182t 
—1833 

Bussell and Ryan’s Crown Cases Reserved, 1 voL. 
1800—1823 

. . Railway and Canal Cases, 7 vols., 1835 — 1854 

. . Railway and Canal Traffic Cases, 1855— (current) 

. . Ryan and Moody's Beports, Nisi Prius, 1 vol., 1823 
—1826 


3. 0 ^ . tSame Onse 

,8e 0, (preceded by date) Court of »SeKsion Cases (ScotlaTid), since 1906 (s. 7 ,. 

, [1908] R. C.) • 

S.-G.« ee Solicitor-General * 

Saint • p a , , , Baint’sDigest of fiegistratioD Cases, 18 13— 1906i 1 vol 



Abbrev 1 ATIOKS. 


xlvif 


Sftlk* ■ 
Sau. ft 

Saund. . . 
Saund. ft A. 

Saund. ft fi. 

Saund. ft C. 

Saund.. ft M. 


SaT. 

Say. 

Sc. Jur. . . 

Sc. L. R. 

Sch. & r.uf. 

Sc. R. R. . . 

Scott 

Scott (N. H.) 

Soa. ft Sin. 

Sel. (Jfts. Ch. . . 

SesB. Can. (k. a.) 

Sh. ft Mad. I . . * 

Sh. (Ot. of So»8.) 

Sh. Dig 

Sh. J ii.st. , 

Sh. Sc. App. 

Sh. Toiiid Ct. . . 

Shep. Touch. 

Show. 

Show. Pai*l. (’as. 

Sid 

Sim. 

Sim. (N. a.) 

Siiu. & St. 

Skin. 

Sm. ft Bat. ' 

Bm. ft G. . . 

Smith, KB. 

Smith, L. 0. *. . . 

Buiith, Beg. Claa. 


. . Salkeld'B Reporta, King^a Bench, » toIb., 1689^1712 
. . SaueBB and Scully’s Reports, Rolls Oouft (Ireland). 

1 vol.^ 1837— 1640 

Saunders’s Reports, Sing's Beudk; 2 vols., 1666 — 1672 
Saunders and Austin’s Locus Standi Reports, *2 . 

1895—1904 

. . ''^Saunders and Bidder’s Locus Standi Reports, 1905— « 
(ourrent) , 

. . Saunders and Cole’s Reports, Bail Court, 2 vola.. 1346 
• —1848 

Saunders and Macrae’s County Cou^ and In.solTen <7 
CascH (County Courts Cases unOAppealS} Vhls. II. 
and III.), 2 vols., 1852— 858 
.. Savile's Reports, Common Pleas, fol., 1 vol., ]580-«» 
1591 

Saver's Reports, King's Bench, fol., 1 vol., 1751 — 

1 756 

iScottish Jurists 46 vols., 1829 — 1873 
. , Scottish Law Reporter, 1S65— (current) 

, . Sdinales and Jjofroy's Reports, Chancery (Ireland), 

2 vols., 1802—1806 

. . Scots Rovispcl Re})orts 

Scott’s Uepoits, Oonimou Pleas, 8 vol^., 1831—1840 
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Part I. — Definitions. 

Intoxlcting !• “Intoxicating liqnor” moans (nnless inconsistent with the 

liquor. context) spirits, wine, beer, porter, cider, perry, and sweets, and 
any fermented, distilled, or spirituous liquor which uiinnot, accord- 
ing to any law for tho time being in force, be legally sold without 
an excise licence (a). 

Beer. “ Beer " includes ale; porter, spruce beer, black beer, and any 

other description of beer (6), and any liqnor which is made or sold 
as a desci'iiiiiuii of beer or as a substitute for beer, and wliich at 
any time on analysis of a sample thereof is found to contain more 
than 2 per cent, of proof spirit (c). A liquor called botanic 
beer, brewed from sugar, herbs, and water, without hops or malt, 
and containing 6 per cent, of proof spirit, is beer under this 
debcriptii'U {<!). 

cade*. “Older” iiiclndes perry (c). 

Spirit., “ Spirit.^ ” means (unless inconsistent with the context) spirits of 

any description, and includes all liquors mixed with spirits, and all 
mixtures, compounds, or pi-eparulions made with spirits [J ). 

Any fermented liquor containing a greater proportion than 40 
per cent, of proof spirit is deemed and taken to be spirits (17). 

British “ British spirits ” means (unless inconsistent with the context) 

spirits. spirits liable to a duty of excise (/i). 

Tho spirits called aqua ritte in Scotland are deemed and taken to 
be British spirits to all intents and purposes (i). 


(u) LicuiiKiug (Cunsulid.'itiaii) Aut, ItlO (10 Edvr. 7 & 1 Qca o, c. 24), a. 110. 
(b) Inland Iluvvnue Act, 1S80 (SU & 44 Viet. 0 . 20), a. 2 ; Eiuanco (11)09-10) 
Act, 1910 (10 Edw. 7, c. 8), a. 52. 

(e) Ouatoiiia and lulaiid lU,venuo Act, 1885 (48 & 49 Viet. c. 51), a. 4 (1) ; 

Finance (1909-10) Act, 1910 (10 I'iilw. 7, c. 8), s. 52. In tUo Baorhouao Act, 

1830 Ml Q«o. 4 & 1 Will. 4, 0 . 04) (.ee a. 32, ibiii.). and the Ucorhouiie Act, 

1840 \S & 4 Viefc c. 61) (aoo a. 20, ibid.), “ beer" includes beer, ale, and uortur. 

(d) Haworth v. Minn* (18.S6), 50 L. T. 310. 

(«' il<j«rbou8C Act, 1830 (11 ()on. 4 ft 1 Will. 4, 0 . 64), a. 82; Boerboiisu Act, 
1840 (3 ft 4 Viet, a 61), a. 20; Eiiiaiice (1909-10) Act, 1910 (10 Edw. 7, c. 8), 


a. 52 



■omewbut ambignoua, and the dennitiuo may posaibly extend oidy to oosea 
“ ea Bgiiinat the pccsiin who ebatl aoll or offer the same for aale.” Priuif «])irit 
means that which coiitaiiia 50'7G jxir cent, of water, ua aguiuat 49'24 per cmt. 
of nure aloohol {Nnnbtj v. fltms. [1891] 1 U. 11. 478, per Dav, J., at p. 4«i). 

(a) Bpirita ACt, 1880 (43 ft 4rviit. c. 24), s. 3. ‘ 

(<} Excise Liconces Act, 1825 (6 Qco. 4, c. 81). s. 15. 



Paiit I.— Deftnitions. 

“ Foreign epifits ” (unless inconsistent with the context) means 
*all spirits and strong waters liable to a duty of customs (A). 

“"Wine” means wiuo imported into Great Britain or 
Ireland (2). • 

All lupior sold or oifered for sal^ by any person as being 
foreign wine or under the name by which any foreign wine is 
usually designated or hno'wn, is (w against the person who sella or 
offers tho same for sale deemed and biken to be foreign wine (ia). 
But foreign wine sold under some other name is still foreign wine (n). 
If a wine ia asked for by a name by which a foreign wine is usually sold 
and a bottle is supplied labelled with the name of the wine, but with 
the word “British" added, this is deemed as against the seller to 
be foreign wine, and such a sale is not; covered by a licence to sell 
sweets (o). 

“ Sweets ” means any liquor which ia made from fruit and 
sugar or from fruit or sugar mixed with any other material, and 
which has undergone a process of fermentation in the manufacture 
thereof, and iucludos British wines, mead, and metheglin (p). 

3 . “Sale by retail’ ’ in respect of any intoxicating liqnor 
means (if not inconsistent with the context) the sale of that 
liqnor in such quantities as is declared to he sale by retail by any 
Acts relating to tho sale ot intoxicatii)g liquors, and any expression 
referring to salo by retail is to bo construed accordingly ( 3 ). 

The sale of«pirilu in any quantity less than two gallons or less 
than one dozen reputed quarc bottles is doomed salo by retail (>'). 

4 . “ Licence " means (unless inconsistent w'itb tlin context) a 

licence granted by the Commissioners of Customs and Excise or by 
an officer duly aiiUiorised by them ; and “licensed," us ax>plied to 
an excise trader, means a person holding a licence so granted for 
the purpose of his business (a). ^ 

5 . Justices* licence" means (unless inconsistent with the con- 
text) a justices’ licence for the sale of anj' intoxicating liquor granted 
in accordonco with tho Licensing (Consolidation) Act, 1910 (&). 

“Justices’ on-licence” means a justices' licence for the sale of 
any intoxicating liquor for consumption on the premises (A). 

“ Justices' off-licence ’’ means a justices’ licence for the sale of 
any intoxicating liquor not to be consumed on the premises (b). 


(fc) Spirits Act, 1880 (43 dt 44 Viet. c. 24), s. 3. . 

(I) Fuianoo (1909-10) Act, 1910 (10 Edw. 7, o. 8), s. 62. 

(to) Befreahment llouaes Act, 18(50 (e3 & 24 Vii-t. 0 . 27), S. 21. 

(n) Rieliards v. Banks (1887). 68 L. T. 634. 

( 0 ) Ibid. In this case “boat alioiry" was asked for, and the label was 
" best pale ahorry, liritish.” 

(«) Vinunce (1909-10) Aot. 1910 (10 IMw, 7. 0 . 8), s.'62. 

(») Idcnnsing ((ionsnlidntioa) Act, 1910 (10 K^w. 7 & d Oeq. 5, e. 24), s. 110. 

(r) Spirits Act, 1880 (43 & 44 Viet- c. 24), s. 104. As'fo the scope of s 
retnilera’ licence, see p. 13, rwt ‘ 

(а) Spirits Aot, 1680<43 A 41 Viet. c. 24), s. 3r Tho liveiioe here defined' a 
commonly called an “ excise lironce." 

(б) Licensing (Consolidation) Act, 1910 (10 T<]dw. 7 A 1 Qeor 6, 0 . 24), s. IKk 
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ifAta I. 
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premises. 

Beer-house. 

rremises. 


Necessity 
for licences. 


Exempted 

bodies. 


Intoxioatino LiQiions. 

'* Pabliuan's licence '* means tlio on-licence to be taken out by a 
retailer of spirits (c). * 

" Beerhouse licence " means the on-licence to be taken out by a 
retailer of beer (c). 

“ License^ premipes " means (unless inconsistent with the context) 
premises in respect of wb^cli a justices’ licence has been granted 
and is in force (d). 

• “Fully licensed premises” moans premises to which a publican’s 
licence is attached (e). 

“ Beerhouse ’’ means premises to which a beerhouse licence is 
attached (r). 

“ Promises,’’ when used with reference to an excise trader, moans 
any building or place used by him in the course of his business 
and of which entry is required to be uiado(/). 


Part II. — Licences. 

Sect. 1. — In General. 

Sub-Sect, h— Statutory lieHtriclums on Sale, 

6. The sale of intoxicating liquors, allhoiigli porfoctly lawful 
at common law(<;), is subject to certain statutory restrictions, and 
a licence from tho excise authorities is necessary before any person 
may manufacture, deal in, or sell by retail any intoxicating li({U()r (/(). 

Id'Ha 'sIi cases, as will hereafter appear (i), a licence or ceiaificate 
from jusv^r-es must also be obtained for production to the excise 
authorities before an excise licence permitting the sale ol any 
intoxicating liquor by retail can be granted (k), 

SUB-Sr.cT. 2. — Exemjition of Vrivilcged BmHes, 

^ 7. The rights of certain bodies which hold old privileges in 

r^^^pect of the sale of wine are unaffected by modern general legis- 
lation with regard to obtaining either an excise licence or a 
justices' licence (Z). 


I c) Finance (1909-10) Act, 1910 (10 E'lw. 7, c. 8), s. 52. 
d) Licensing (Consolidutioti) Act, 1910 (10 Edw. 7 & I Geo. 5, o. 24), 8. 110. 
I'e) Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), h. 52. 

(/) Spirits Act, 1880 (48 & 44 Viet. o. 24), a. 8. For the definition of 
* premises" in relation to value of licensed premi»os, see p. 61,/lr).•t^ 
fy) R. V. FawhMT (1669), 2 Keb. 506; resolution of judL^ea (1(524), Hut. 99. 
(A) Excise Liceiicos Act, 1825 (0 Oeo. 4, c. 81), ss. 2, 26, mucli ulb^red, however, 
by later enactments; Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 50. 
ft) See 10 et seo., 

. (ft) See Licensing (Consoliebtion) Act, 1910 (10 Edw. 7 & 1 Geo. 6, o. 24), 
s.' 1. The reasons for reetricting tho sale of intoxicating liquors are the obtain- 
ing of revenue and the prevention of dininkonness (see titles to Excise TJcencoa 
AA, 1825 (6 Geo. <4^ c. hi) ; BAroshmont Houses Act, 18(>0 (28 & 24 Viet. o. 27) ; 
Dalton, Gounty Justico, c. 7« p. 26; Ptoamble to the Licensing Act, 1872 (85 & 
3A Victa 94) i. • ^ 

(f) Stat. (17o0-7)30Oeo> 2, c. 19, ss. 9—12 (repealed by Statute Law Bovision 
Aoti 1870 (83 &,84 Viet. c. G9); Excise Licences Act, 1825 (6 Geo. 4, c. 81). 



Paut IL— Licencks. 


t 


8. The chaiK^ollor or vice-chnncellor of the University of Sbct.^. 
■Oxford (w) formerly had the right to license three vintners to sell In General 
wine, the licence to be for life (n). This right is now vested in ^ fZr~ 
the corporation of the city of Oxford (o). The wine licence issued UDivwsiiy. 
under this privilege inchiJos the right to sell sweets or made wines * Oxford 
without an excise licence (p). j CorpontioiL 

9- The chancellor, maBlcrs, and scholars of the University gf Cambridge 
Cambridge ( 3 ) have, or by delegation the vice-chancellor has, the Uuiverbity, 
right to licciiBe four vintiiers to sell wiue(r), but not the right to 
license alehouses (.s). The justices, however, may close an alehouse 
at any time on complaint in writing made by the vice-chancellor 
to the clerk to the justices in the proper manner (£). 

10. The mayor and burgesses of .the borough of St. Albans Doroughot 
have the right under chaiters of ElizaUith and James I. to grant 
licences for three wine taverns, the resulting income to go to the 
support of a free grammar sc]LOol(a). 

11. All who are free of the Company of VintJiers of the City Vintnem 
of London (i), except such as are freemen of the company by 
redemption only and not by patrimony or apprenticeship (w), have a 


8. 3(1 ; Alehniiso Act, 1828 (0 Geo. ‘i, r, SI ). s. 36 (now repctdoil) ; liocvhoufio Act, 
1830 (11 Geo. 4 & 1 ^Vill. *1, 61). I licerhouso Act, 1S40 (3 & 4 Viet. c. 61), 
B. 22 ; J.imjsiiig Act, 1812 (.1 & 6 Viet. c. 44) s. 6 (now rep(*aleil) ; Rolreshuicnt 
Houbch Act, 186t) (23 &>24 Viet. c. 27), a. 45 ; Wine ond BetThouse Act, 1869 
(32 & 33 Viet. c. 27), B. 20 (now repealed); Liceubing Act, 1872 (3-^ & 36 Viet, 
c. 01), 8. 72 (now i-epoaU'd) ; Inland Itevcnuc Act, ISSO (43 & 41 V^'ict. c. 20), a. 
48 : liicciiHing (CoiisolKLititin) Act, 1910 ^10 Kdw. 7 & 1 Oho. n, c. 21), s. 1 ' 1 (2; a). 

(m) As to \vliich SCO titles Cilakities, VoI. IW, pp. 140, 223, 283 ; EPiJGATi02f, 
Vol. XU., p. 94. 

(n) Art, 11 of Charter of 11 Car. 1, dated 3rd March, 1035 (O.S,), set out in 
Anthony a Wood's ULtory and Ant iqui tics of the Uniwrsity of Oxford, pub- 
lished in Eii^liah by John Gut.eh, 1796, Vol. II., at pp. 399, 400; and ape 
Btnt. (1736), 10 Geo. 2, c. 19, as. 2—4 (repealed by the ThoatieB Act, 1843 (6 & 7> 
Viet. c. 61S), B. 1). 

(0) See Oxford Corporation Act, 1890 (53 & 54 Viet c. ccxxiii.), s. 119: t|^o 
Universities (Wine Licencos) Act, 1743 (17 Geo. 2, c. 40), b. 11, is to bo con- 
Btiucd aecurdiiiglv. 

(p) Hutierla v. Twinim/ (1909). 73 J. P. 317. 

( 9 ) As to which see title CuAUlTiES, Vol. IV., pp. 140, 228, 2S3; Eduoatio*v, 
Vol. XII.. p. 95. 



(«) Cambridge Awam Act, 1856 (19 & 20 Viet. c. xvii.), s. 8. Tlie Vice- 
Chancellor once exercised this power ; see Jl. y. ArcMcdJ (18;^S), 8 Ad. & El. 281. 

(t) Cambridge Award Act, 1856 (19 & 20 Yiot. a xvii.), s. 9. 

(u) Uistoricnl Antiquities of llortfoi-dshire, by Sir H. Chnuncy, Serjeant-at- 

law, Loudon, 1700, p. 454 (1826, Vol. II., p. 294); History and Antiquities of 
the County of Herlfoi'd, by IU)bert Clutterbuck, London, 1815, Vol. 1., p. 49, 
refeiTing to A.-G. v. Marh (An/<) (1804) (unr^orted) see alsbstat. (1756-7) 
SO Oeo. 2, c. ]9| b. 12 (repealed by Statute Law Hcv'jsion Act, 1870 (33 & 34 
Viet 0.69)). ^ 

(v) lucoiq)orated by letters patent under the great seal dated 2nd February 
(1612), 9 Jao. 1. A viiituoi'*’ is one who Bella wine, and includes one who 
boIIb only for consumption off the pn^niisej ( ireffs y. AtUnihorquigh (1871},i24 
L.T. 312). 

(iff) Stat. (1766-7) 30 Oeo. 2, 0. 10, bs. 10, 11 (repealed) ; Alehouae Act, 1626 
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right (a) to sell wine (1) within the City of London^and three miles 
thereof ; (2) in all cities and “ port-towns ” in England (6) ; (3) in 
all other cities and “ thronghfare ” tuwus (1*) on the road between 
London and Dover and the road between London and Berwick 
•where any of the company inhabit, and to keep taverns and sell 
wines by wholesale or retail'.^c). 

Every person claiming by reason of .freedom of the mystery 
ot Vintners of tlie City of London, or of any right or privilege 
of such mystery, to be entitled to sell foreign wine by retail to 
be consumed on the promises within the metropolitan police 
district without licence, is subject to all the provisions of all 
Acts made for the regulation of persons so licensed, except those 
provisions which refer to the taking oat of a justices' or excise 
licence (d). 

No freeman of the company may sell wine in more tliau 
one separnto and distinct house or premises at the sunie time 
without the proper excise licence, nor may ho sell wine without a 
licence unless he lias previously made the necessary entry(c) of the 
premises with the proper excise authorities (/). 

No place is exempt, and if a place is included in no particular 
licensing district a licence may bo granted by the proper authorities 
for any licensing district of tho county of which it forms a 
part ig). 

Sfxt. 2. — Excm’, Liccncpn. 

Sim-SECT. 1. — In General. 

12. Excise licences may cont'eniontly be divided into throe 
general classes : (1) Manufacturers’ licences ; (2) wliolesalo dunlers’ 
licences ; (.8) retail licences. 

Si's-Sect. 2. — Manufufliireri' Liten.M. 

I 13. A licence ma.y bo taken out annually — 

(i.) by a distiller of spirits (/t) ; 

^ (ii.) by a rectifier or compounder of spirits (i) ; 

(iii.) by a brewer of beer for Bale(, 7 ) ; 

(iv.) by a brewer other than a brewer for sale (j). 


(9 Oeo. 4, c. til), s. 36 (repealed); IdconsiDg (Consolidutioii) Act, 1910 (10 
Eilw. 7 & 1 Qeo. 6, o. 24), n. Ill (2) (c). 

(a) Under the letter. patent reiorrod to in note {»), p. 9, ante, 

• (ti) Inlaiui litvmne v. y'o^«(lHS)<), 52 J. P. titS2. 

(tj Thienaa V. Somtl (1607), 1 217. 

• (a) Ueir(ipolitau*rolice Act, ]8>i9 (2 & 3 Viot. c. 47), 8. 41. 

(e) As required by tho Kzeim MunaKcment Act, 1 H,'t4 (4 & 5 Will. 4, c. 61), s, 6. 
(/) Revenue Act, 1862 (26 & 26 Vict. c. 22), s. 16. 

(g) ff’riijht V. /farri^ 1886), 49 J. P. 180, 628. The Bpot in question was a 
barren ruck at*a consnerable distance from the comity of which it formed a 
peftt. , 

fA) Finance (1909-10} Act, 1910 (10 Edw> 7, o. 8), Sobed. L, A. 

(t) Ibid . ; the CoipmiSsioneKlbiny refuse to grant a licomw for reotifyuig or 
eompuuiiding spirits on any piemisos in which brom their situatum with respect 
to I distideTy they think it uezpeilioat to allow euoh busiuese to be oairied 
on ^irits Act,' 1880 (43 A 44 Vict. o. 24), a 88 (4)) ; see'pp. 147, 163, port. 

Finance (1909.10) Act, 1910 (10 Edw. 7, o. 8), Sohed. L. A. 
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14 . Any pefBon ^ho brewB boor for the nee of any other 
* peraon at any_ place other than the premises of the person for whose 
nse the beer is brewed, and any person licensed to deal in or retail 
beer, who brews beer, is deemed to be a brewer for sale (ft). 

_ 16. If any person brews beer witl^nt having in 'force a proper 
licence, all worts, beer, and vessels, utensils, and materials for 
brewing in bis possession are forfeited (1). 

Tlie occupier of a house of dn annual value not exceeding d£8 
may brew beer solely for his own domestic use without taking out 
a manufacturer’s licence (ni). 

16. A licence may be taken out annually by a maker of sweets 
for sale (it). 

The Commissioners (o) may mako regulations prohibiting the 
manufacture for sale of British wines, or sweets, or made wines, 
except by persons holding a licence and having made entry for the 
purpose, and for fixing the date of the expiation of the licence, and 
may by those regulations apply any enactments relating to brewers 
of beer to manufacturers for sale of British wines, or sweets, or made 
wines ; and if any person acts in contravention of or fails' to comply 
with any of those regulations, the article in respect of which the 
offence is committed is forfeited, and the litersou committing the 
offence is liable in respect of each offence to an excise penalty of 
£50 (p). 

17. A mahufactlurer’s licence, except in the case of a licence 
to a brewer not for sale, authorises not only the manufacture of the 
liquor to which it applies in accordance with the licence, but also 
wholesale dealing (subject in the citso of a S 2 )irit manufacturer’s 
licence to the provisions of the Spirits Act, 1880 ( 7 ) ) in any such 
liquor which is the produce of the inauufaclure of the holder 
of the licence at the premises where the liquor is manufactured, 
and elsewhere by the manufacturer, or a servant or agent of the 
mnnufacturer, if the liquor is supplied to the pnrcliaser direct from 
the promises where it is manufactured (r). 

Suu-SECr. ii. — W/ioh^sale DcaUr^' 

18. A licence may be taken out annually by a wholesale dealer 
in (1) spirits, (2) beer, (8) wine, or (4) sweets (s). 

A wholesale dealer’s licence authorises the sale at auy one time to 


(ft) Inland Revenue Act, 1880 (43 A 44 Viet. e. 20), 8. 19. '* Brower in this 
Act means a brewer of b^or (t6W., s. 2j. 

(0 iWti., 8. 10(3). 

(m) Fioanoo (1909-10) Act, 1910 (10 Edw. 7, o. 8), Sclicd. 1., A. rrovisiona 
appbcablo to Manufacturers' Licences, 2. 

(n) /bid., Schod. L, A. . . 

(fi) The OommiBsioiiers empowered by this provision are the Commissioners 
of Inland Bevenue, but see note (a), p. 17, post. 

(p) Revenue Act, 1906 (6 Edw. 7. c. 20), s. 7 (2). . 
lo) 43 & 44 Viet. c. 24. • ' 

(r) Finance (HJ09-10) Act, 1010 (10 Edw. 7, c. 8), Sohed. I., A, IProviaions 
applicable to Manufacturers’ Licences, 1; Schod. I., B, Provisions s^^plioable to 
Whdeaale Dealers* Licences, 2. 

(a) Finance (1909-10) Act, 1910 ^10 Edw. 7. o. 8), Scliod. 1., B. 
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one person, in the case of spirits, urine, or sweets, of any quantity not 
less than two gallons or not less than one dozen reputed quart 
bottles, and in the case of beer or cider, of any quantity not less 
than four and a half gallons or not less than two dozon reputed 
quart bottles ; hut ‘,iot of any loss qiiantities (t). 

If the amount sold at one- time is at least equal in quantity to 
the prescribed amounts, the size of the bottles in which it is sold 
is Immaterial (u). 

19. A justices’ licence is not required in order to obtain 
thoso excise licences, tlie sales permitted being sales by whole- 
sale (a). 

20. A wholesale dealer’s licence need not be taken out by the 
holder of a manufactnror’s licence so far as respects the sale of 
liquor as already mentioned (h). 

The holder of a wholesiUe wine dealer’s licence may deal 
wholesale in sweets without any further licence (c). 

t 

21. An excise licence is not needed for the salo of foreign goods 
or commodities whilst such goods or commodities remain in the 
warehouse in which they have been deposited, according to law, 
before payment of customs duties thereon, provided that every 
such sale be of not less than one entire cask or package of the 
liquors so warehoused (d), and that any such sale of foreign wine 
or spirits be not less in quantity at one time than 100 gallons 
thereof respectively (c). 

But a ship’s stores merchant wlio sells foreign wine or spirits 
in a quantity of less than 100 gallons at one time to a foreign- 
going vessel is a dealer in wine and requires an excise licence, 
even though he keeps the wine in a customs bond within the 
meaning of the above provision (/). 

22. The additional retail licences formerly granted for the 
B^le of spirits, or liqueurs, or beer to a dealer in spirits or beer, 
and the licence for the sale of table beer, and the combined 
licellce for the sale by retail of wine and beer can no longer bo 
granted (g). 


(0 Finance (1009-10) Act, 1910 (10 Fdw. 7, a 8], Bchcd. L, B, Frovioiona 
applicable to WboleRale Dealora’ Licences, 1. 

(h) f’airrlough ▼. Roherit (1690), 21 Q. B. D. 3o0. 

(а) Finance (1909-10) Act, 1910 (10 F^w. 7, o. 8). a. 61 (.3), Seked. I, B ; 
Lioetiidni' (Gonaolidatinn) Act, 1910 (10 Ii!dv. 7 & 1 Oeo. 6, c. 24), a. Ill (2) (i) : 
and see R. v. i/aMAina'ltBOl 61 L. J. (h. c.), 57. 

(б) See the text, tupra ; Finance (1909.10) Act, 1910 (10 Edv. 7, o. 8), 
SoiiM. L, B, Provisiona apiilimble to ^^aIesale Doatera’ Liconcea, 2. 

(e) I hid., Sohed. I., B, Frovisiona applicable to Wholt-aale Ueoleta’ Lioencea, 3, 
(a) Exciae Licenoea Aet, 1826 (6 Ueo. 4, o. 81), a. 12. 

(a) Excise Act, 1860 (23 ft 24 Viet. o. 113), a. 6. 
f/) TiwwtU V. MHyhtiok,\\VM'\ 2 K. B. 790. 

(p) Finance (1909,10) Act, 101fr(l0 Edw. 7, o. 8), a. 61 (2k This enaotnient 
appeara to have rendbied oboolete the decisions in R. v. Dt Buben (1876), 1 
Q. B. D. 6ik(aa to resident holder and occupier, as to which see now Finance 
Act, ^010 (10 Kdw, 7 ft 1 fleo. 6, b. 36), a. 2), and Shoolhrtd ft Ob. v. 8t, Patteroi 
Jvitiett (1890), 24 CL B. D. 346 (as to liolding a lloanoo to deal in gome). 



18 


Paet II.->Licence8. 


^ Bud-Seot. 4. — Udailera* Licences, 

(i.) In^ General. 

23. A retailer's licence autborisea the sale at any one time to 
one person, in the case of spirits, wine, or aweela, of any quantity 
not exceeding two gallons or not exceeding one dozen .reputed quart 
bottles, and in the case of beer or cide^ of any quantity not exceed- 
ing four and a half gallons or not exceeding two dozen reputed quart 
bottles ; but not of any larger quantities {h). 

(ii.) On-IAcmcea 

24. An excise on-licence may be taken out annually by a 
.retailer of spirits (t). Tliis licence permits the sale by retail of 
beer, cider, wine, and sweets, as well ns siurils (k). 

In order to obtain this excise licence it is necessary to produce 
a justu-Qs' lirence (/). 

All poisons retailing the spirits called in Scotland aqua vita 
must first take out a licence to retail spirits, and they are in ail 
respects subject to all the same rules, regulations, and restrictions 
to wbicb the holders of such licences are subject or liable (?a). 

25- An excise on-licence may be obtained for the sale by 
rctad in any bouse or premises specified in such licence (;/) of beer, 
ale, and pot ter (n), tins licence covering also the sale by retail of 
cider (;;), but no such licence can be granted to a sheriff's officer 
or ollicor exocuLing the legal process of any court of justice (q). 

This liceiiito does not anlbonse any person to take out or hold 
any licence for tlie sale of wine or spiiits, or sweets, or made wines, 
or mead, or metbeglin(u), and it is only granted on production of 
a justices’ licence (/;). 

26. An excise on-licence may be taken out annually by a 
retailer of cider (c) and perry (d). 


{h) Finance (11)09-10) Act, 1910 (LO Edw. 7, c. 8), Sched. L, 0., Provi^ona 
applicublo to lictiiilen' Ijiconccs, 1. 

(f) /Oid., Sched. 1., G. This liceuce is called in ibid., s. 52, ''publican's 
licence." 

{k) I Ud.^ Sched. L, 0, Provisions applicable to Betailoro’ On-Licences, 2. 

(2) Ijicoiisiiig (Gonsoiidatiun) Act, 1910 (10 Edw. 7 & 1 Oeo. 5, c. 24), s. 1. 

(m) Exciao liicpnces Act, 1825 (6 Geo. 4, c. 81), s. 15, as modi lied by the 
Finunce (1909-10) Act, 1910 (10 Edw. 7, o. 8), Sched. 1., G, Provisions 
applicable to Keiailers' On-Licences, 2. 

(n) lii ei'h(»u8e Act, 1880 (11 Qoo. 4 & 1 Will. 4. c. 64), s. 1 ; Beerhouse Act, 
1884 (4 & 5 Will. 4, o. 85), s. I ; Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), 
Sch< d. L, C. This licence is in ibid., s. 52, called a " beornouse liceuce." 

(o) Bcerhoiiso Act, 1880 (11 Oeo. 4 & 1 Will. 4, c. 64), s. 1 ; Finance 

Act, 1910 (10 Edw. 7, a 8), Schod. 1., 0, Provisions applicable to Eetailers 
Licences, 3. 

(p) y bid., Sched. I., 0, Provisions applicable to Betailers’ licences, 3. , 

(^) neeihouse Act, 1830 (11 Geo. 4 & 1 Will 4, a. 2. As to disquali- 
fications, see pp. (A etaeq., poet. , 

! a] Hcerholl^e Act, 1884 (4 & 6 Will. 4, o, 8o), s. 16. ' 

b) Licsnaing (('onsolidutiun)'' Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 1. 

c) Fiiiiiiice (19o9-a0) Act, 1910 (10 Edw. 7^o. 8), Sched. 1.,.0, L" 
d) Ibid., B. 62. 
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27. An excise on-licence may be taken oat annnally by a 
retailer of wine (e) and by any pe^^sou (exobpt a sheriff's officer, or ' 
officer executing the leged process of any court (/)). 

This licence includes authority to sell by retail sweets as well as 
wiTie without taking out any further retailer's licence {g), and it is 
only granted upon productiop of a justicus’ licence (/t). 

28. An excise on-licence may be taken out anntmlly by a 
reliailer of sweets (i), or made wines, or of mead or metheglin (j). 

A retailer’s on-licence authorises sale by retail of the liquor to 
which the licence extends for consumption citlier on or off the 
premises (k). 

(iii.) Off-Liceaia. 

29. An excise off-licence jnay be taken out annually by a 
retailer of spirits (D. 

The bolder of this licence may nut sell spirits in opon vessels, 
nor in any quantity less than one reputed quart bottle (m). The 
maximum amount authorised by this liconco is a sale at any one 
time to one person of spirits in any quantity not exceeding two 
gallons or not exceeding one dozen re[)ute(l quart bottles (a). 

A justices' licence is not required for this excise licence if taken 
out by a spirit denier, provided tliat the premises are exclusively 
used for the sale of intoxicating liiiuors or of intoxicating liquors 
and mineral waters oi other non-intoxicating drinks, and have no 
internal communication with the premises of any person who is 
carrying on any other trade or business (u). If the 'premises do 
not comply with these conditions, the dealer must obtain a justices' 
licence before he can obtain the additional retail excise licence (p). 

30. An excise off-licence may bo taken out annually by a 
retailer of beer (q). 

The provisions with respect to this licence are the same as 
ijjiose relating to a beer retail on-licence (r), except as to ])Iace of 
consumption. 


W Knance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. I.. C, I. 

(/} Itefrcdiineut HouKeii Act, 1800 (M & 24 Viet. c. 27), s. 8. As to persons 
disquoliiird, soe pp. 54 et seij., imat. 

{y\ Finance (1909-10} Act, 1910 (10 Edw. 7, a 8), Schod. L,0, Provisions 
applicable to Betiiilon’ Licences, 4. 

(A) licensing (Uonsolidntioii) Act, 1910 (10 Edw. 7 A 1 Oeo. 5, c. 24), s. 1. 

(<) Ezoise Licences Act, 1829 (0 Oeo. 4, o. 81), s. 2: Fiuonco (1909-10) Act. 
1910 (10 Edw. 7, 0. 8), Sched. L, 0, 1. 

(/) Excise licences Act, 182,') (0 Oeo. 4, o. 81), s. 2. 

, (*) Finanoe (1900-10) Act, 1910 (10 Edw. 7, c. 8), Sched. L,0, Provisions 
sppbcahle to Betailers* On-licences, 1. 
m Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), Sched. L. 0, n. 

(fli) Ibid., Sded. L, 0, Provi^ne applicable to Botailers’ OIT-Ucencee, 2. 

(n) Ibid,, Sohed. I., 0» Provisions applioablo to Betailers’ licences, 1 (a). 
I^^lioensmg (Oonaohd^n) Act, 1910 (10 Edw. 7 & 1 Oeo. 9, o. 24), 

fp) lUd., s. 1. , • e 

la) Beerhouse Aot,*18il0 (11 Oeo. 4 4 1 Will. 4. o. 64), s. 1 ; Tlcorhouso Act, 
183^.4 * tWill. 4, 0 . 89X s. 1 ; Finance (1909-10) Act, 1910^10 Edw. 7, a 8), 

ochoB* le, 0| 11. * * 

(f) See p. 13. ante. 
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81. An exciaa off-licence may be taken out annoally by a 
•retailer of cider («), which includes perry (t). 

The provisions with respect to this licence are the same as 
those relating to a cider retail on-licence (a), except as to place of 
conHumption. * 

32. An excise off-licence may be ^takon ont annually by a 
retailer of wine (9). A person holding this licence may not sell 
wine in open vessels nor in any quantity less than one reputed pint 
bottle (c). 

A justices’ licence is not required for this excise licence if taken 
ont by a wine dealer, provided that the premises are exclusively used 
for the sale of intoxicating liquors, or of intoxicating liquors and 
mineral waters or other non-intoxicating drinks, and have no internal 
communication with the premises of hny person carrying on any 
other trade or business (d). If the premises do not comply with 
these conditions a justices' licence must be produced (e). 

A person holding this licence may sell eweets as well as wine 
without taking out any further retailer’s licence (/). 


33. An excise off-licence may be taken out annually by a 
retiiiler of sweets (p). 

This licence authorises the sale of sweets in any quantity not 
exceeding two gallons or not e.xceeding one dozen reputed quart 
bottles, but not in any larger quantities (/<). In order to obtain 
this excise licence it^is necessary to produce a justices’ licence (t). 


34. A retailer’s off-licence (whether for spirits, beer, cider, 
wine, or sweets) must not be granted to the holder of a retailer’s 
on-licence if the off-licence authorises the sale of any liquor which 
tlio holder of the on-licence is not authorised to sell by retail under 
his on-licence, and any retailer’s off-licence granted in contra- 
veiilion of this provision is void (/c). 

A retailer’s off-licence authorises the sale by retail of the liquor to, 
which the licei^ce e>Ltends for consumption off the premises only (I). 


{h) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. L, C, II. ; Beer- 
hou»o Act, 1834 (4 & 6 Will. 4, o. 8/»)i 

I t) Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), s. 52. 

a) Spe p. 13, ttute. ^ 

b) Finunco (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched, I., 0, II. _ 

c) ihvL, Sched. I., 0, Provisions applicable to Betiiilurs’ Off-Liconcee, 3. 
See as to the former law, Vdmrr v. Thatcher (1878), 3 Q. B, D. 346 ; JossHyn 


V. Parson (1872), L. R 7 Exch. 127. 

(d) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 51 (3) ; Licensing (Con- 
solidation) Act, 1910 (10 Mw. 7 & 1 Geo. 5, c. 24), s. Ill (Jl). See as to tlie 
former luw, R ▼. IHshop (1886), 50 J. P. 167. 



1910 »10 E<lw. 7. €!. 8), Schfd. L, C, IL 
{h) Finance (1909-10) Act, 1910(10 Edw. 7,,c. 8), gohod. L, 0, Provisions 
relating to Retailors' licences, 1 (a). 

(») l3oen^iiig ((^'tunaolidstion) Abt, 1910 (10 Edw. 7 & 1 Qeo. 5, c. 24), s. 1. 
(AQ Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. I., 0, Provisions 
applicable to EeiailexB’ Liconoea, 2. . 

(0 Ofl-LioeuoeB, 1. 
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Sub-Sect. 6. — Excmptiom. • 

35. Me^Hcal practitioners, chemists, and druggists are, by the* 

practice of the excise authorities, not required to have a licence for 
the sale of spirits made up in medicine. The Spirits Act, 1742 (m), 
does not, nqr does anything therein contained, extend to any 
physicians, apothecaries, svrgeons, or chemists as to any spirits 
xrhich they may use in the preparation of medicines for sick 
persons only (w). . 

In any case, no justices’ licence is required for the sale of spirits 
made up iu medicine and sold by medical practitioners or chemists 
and druggists (n). 

36. Nothing in the Licensing (Consolidation) Act, 1910 (o), 
affects or applies to spruce beer and black beer. It thus appears 
to be unnecessary to obtain a justices’ licence in order to sell 
them, but an excise licence to sell beer is required if it contains 
more than 2 per cent, of proof spirit (/>). 


Sect- 3. — Justices^ Licences. 


juBticM* 37. Justices’ licences are in reality certificates which authorise the 

lioeuMmliy excise authorities to grant excise licences in pursuance of them ( 2 ). 
cart ca They are all retail licences, and may authorise the granting of 

the particular excise licence which is required (?'). 

Separate licences of justices are not required in the case of 
separate excise licences, and a justices’ licence comprehends per- 
mission to the licensee to take out as many excise licences as are 
specified in such justices’ licence (s). 

General 38. The licensing justices may at their general annual licensing 

power. meeting grant justices’ licences to such persons as in the execution 


(m) 16 Geo. 2, c. 8, s. 12. Thocje words remain utircpoalcd, uithoush the rest 
of tho Act was finally repealed by tho Statute Law Revision Act, 1887 
(30 & 31 Viet. c. 59). It is Iruo that where any Act passed after 30th August, 
^1889, repeals and re-enacts, with or without modiiioation, any provisions of a 

former Act, references iu any other Act to tbo provisions so re].:Galed are, unless 
the contrary intention appears, construed as references to tho provisions so 
re-enacted (Interpretation Act, 1889 (52 & 53 Viet c. 03). s. 38 (1); and h( e title 
Statutes) ; but there is no such prov'Ision with to Acts repealed before 

1889, and it therefore seems impossible tg road thol||petts Act, 1742 (16 Qeo. 2, 
c. 8 },b. 12, as though it now referred to excise lico^s required by tho Excise 
Licences Act, 1825 (6 Geo. 4, c. 81), or by tho Finance (1909-10) Act, 1910 (10 
Edw. 7, c. 8). But see the Excise Licences Act, 1825 (G Qeo. 4, o. 81), s. 31, 
which is repealed by the Statute Law Revision Act, 1873 (36 A 37 Viet. c. 01). As 
to doctors, chemists, and druggists generally, see tille Medicine and Pjiahmact. 

(n) LicensiQg (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
s.lll(2)(h}. 

(r>) Spruce beer differs slightly from black beer. The former is obtained by 
boihng the green tom of the black spruce (abies nigra) in water, concoiitruting 
the decoction, and adding treacle or sugar, and yeast. The latter is made from 
the buds of the Norway spruce {ahieB excd&a) (Chamber’s Encyclopoedia 1867. 
ait. " Spruce, Essence m 

(p) Licensing (Consolidation) Act, 1910 (10 Edw, 7 & 1 Goo. 5, c. 24), 
s. Ill (2) (d); inUnd Revenue Act, 1880 (43 & 44 Viet. c. 20), s. 2: Customs 
and Inkiid BevenuG Act, 1885(48 & 40 Viet. 0 . 5^, s. 4 (1). 

( 0 ) Seq Licensing (ConsolidatioD) Act^ 1910 (10 Edw. 7 & 1 Goo. 5, c.21), s, 1 
(f) See iWd.;8. 6a(i). ‘ ' 

{») JWn 8. 42 (3). 

r . ' - 
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of their powers unrlor the Licensing (Consolidation) Act, 1910 («), 
aiid in tlie exerciso of their discr<^tion, they deem proper (t), and 
the High Court will not interfere with their discretion (u), even 
tliongh the person to whom they grant the licence appears not to 
bo carrying on anil not to intend to carry on tife business for 
which ho obtains the licence (t?). # 


Part III— Grant of Licences. 

Sect. 1. — Excise Licences. 

SiTB-SiSCT. 1 , — By wham gruntel. 

39. Every excise licence niTthorised to bo taken out by the 
Excise Licences Act, 18'iS (u*), if taken out within the limits of the 
head office of excise in London, is granted under the hands and seals 
of two or more of the Coinmiasioners (a), or of such persons as 
they employ for that iiurpose, and the requisite duty must be paid 
at such head office at the time of grunting Lhu'liccnce (ic). 

40. Every sueh liceiieo takuii out elsewhere is RriirileJ under 
the Imnfls and se/ils of tiie collector and supervisor of excise* within 
tlio collection and disiric-j;, and the recjuisiLo duty must bo paid to 
such collector at the time of granting the licence ((c). 

41. Sufli Coninii&sioncrs («) and the persons employed by them, 
and every collector or other person having charge of the collection, 
and supervisor, aave respectively authorised and rcvpiired to grant 
and dolivuL every sncli licence to the person applying for and 
legally enlilL;d to re::eivo the same forthwith upon payment of the 
duty Ihoreupoii imposed, free from all poundage, fee, gratuity, or 
any otluu- jiaynimit wliatHoevor (h). 

(<) riic(ni»iii^ (OoiiiiKiluLitiriii) Act, liilO (10 EilMr. 7 & 1 Geo. 5, c. 12*1), b. 9. 
The dfui'ling of tbo Act kcouis to rondcr of no vuhio tho decision in /'. v. 
IViikinann (1S(M), 10 1j. T. ^70, that jiislicoB cannot restrict an innkoeper's 
licence to calu for consumption oft' tlie premises. 

(n) Leetta ("(n'poratim v. Kydur, [1907] A. U. 420; Be Nuitall, B. y. Sherrat'd^ 
(18SS), 4 T. L. K. 640. 

(?;} Lttda CoriwruHcn v. Bydec^y anj/ra; Re,Nutfa7I, B. v. Sha'rardt aupra; but 
fice B, y. Uinyhftm (INlt'O, r/OSnrii’s Justico, l!4th ed., p. 48; 30th ed., p. 120; 
B. V. Htdmfa (1881), 45 J.^. ’872; R. v. Alimey (1871), 35 J. P. 534 (a ruilway 
arch). It seems thut a limited company cannot hold a licence, but that the 
licence may be hold on its behalf by its secietary or other duly authorised 
officer (R. v. Lyon (1898), 14 T. L. R. 357, 0. A.). 

(w) Rxeine Licences Act, 1825 (6 Geo. 4, c. 81), s. 0. 

(а) f.B., tlio Comniis'^ionors of Customs nnil Excise. It should be noted that, 

as from Ist April, 1909, the manngement of excise duties, apd the care and 
management of all mattors theretofore dealt with by tho collectors of Inland 
Revenue, are tiansfcrrr*d to the Commissioners of Customs and Excise; see 
Finance Act, 1908 (S Edw. 7, c. l(i], s. 14 ; Excise Transfer Order, 1909, 15th 
Februaiy {London Oozeiitt 1909, 16th Februoiy, 1212). By, the same order all 
statutory roforeiiccs to Collector of Customs,” “ Collector of Inland Revenue,” , 
*' Collector of Excise ” are to bo const lucd, so far as relates to matters trans- 
ferred under tlie ordor, as referring to “ Collector jjf Cnet^jms and Excise,” the 
smiie rule applying to the word ” officor,” and from the date of coxnuig into 
o]ioration ol tho said, order tho Cbmmisrioners of Customs are styled “the 
Commissioners of CuBloms and Excise.” » - ’ * 

(б) Excise Licences Act, 1825 (6 Geo. 4, e. 81), s. G. As to amounts of 
various duties, see title RuvifiNUa. 
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42. Almost identical proTiaions exist in regard to the grant of 

wine retail licences (c). , _ ‘ 

]lut any licence specified in the First Schedule to the Finance 
(1909-10) Act, 1910 (d), may be granted on payment of the appro- 
priate duty any officer of customs and excise antliorised to 
grant the licence by the Commissioners (d), and if the duty exceeds 
£60 half only of the duty need be paid at the time of obtaining the 
.licence (c)> 

Stts-Sbct. 2. — Different Kinde of Gremt. 

43. If any person begins to carry on any business for which an 
excise licence is required, he not having before taken out any such 
Licence, such licence may be granted for the remainder of the 
current year in which it is taken out, ending the 10th October 
next following, upon payment of a proportional part of the duty 
thereupon imposed, according to the quarter of the year in which 
the licence is taken out (/). 

lint no person wl\p at any time has taken out an excise licence 
for the carrying on of any business for which an excise licence 
is required, and who in any subsequent j'ear after such licence 
has expired takes out a new licence for the carrying on of the same 
business, whether on the same or on other premises, is deemed to 
be a person beginning to carry on such business, so as to entitle 
him to take out such licence upon payment of a proportional part 
only of the duty ; but he must pay the whole duty, unless the period 
of time between the expiration of the former Uccnco and the taking 
out of the new licence is at least a period of two years («/). 

44. Every person who has taken out excise licences for the 
brewing of beer, or the distilling or making of low wines (A) or 
spirits, or for selling beer, cider, or perry by retail to be consumed 
on the premises, or for selling spirits or foreign wine, or sweets 
or modo wines, or mead or metheglin, by retail, under or by 
virtue of the Excise Licences Act, 18’i!5 (t), and who intends to con- 
tinue the business for which such licence was granted beyond its 
pxpirulion, must take out a fresh licence for the year following, and 
must so renew the same from year to year so long as be continues 
such business, and must pay 'the duty ustppsed Ihereupou at the 
time and place provided (f). 

45. If the premises in respect of which any excise licence has 
been granted are burnt down or otherwise destroyed, or rendered un- 
inhabitable by fire or other unavoidable cause or accident, the persona 
authorised to grant licences within the district or place in which 
such premises were situate may, upon due notice thereof, by 
indorsement on such licence, or otherwise, ns tlie (’ommisaioners (k) 

c) Refrei-hinetit Houmw Act, ISiiO (23 & 24 Viet c. 27), s. 10. 

j'«n to Ed^. 7, 0 . S, 8. 40 (1). As to these lirencos, see p. 10, mile. 

• (e) Finanra (1000-10) Act, lOlfl (in Edw. 7, o. 6), s. 40 (3). 

I / ) Exeise Lieenoes Act, lS2d lO Oeo. 4, o. 81), s. 17. 

ibid., B. 1^ b « 

(a) Low wines ” means spirits of ths first extraction conveyed into a bw 
^nesjjgiMVCT (Spirits Aot, 1880 (43 & 44 Viet c. 24), i. 3). 

Badse Licences Aot, 1826 (8 Geo. 4, e. 81), s. 16. 

(•} As to ths OommissioQers, see note^a). p. 17, ante. 



Part III. — Quant or Lickncrs. 


direct, authorise the person authorised to carry on business by such Star, i.' * 
licence at the premises so destroyed or rendered nniuhabitable, to Excise 
carry on such busineus at any other premises in the same district Idceuoes, 
or place, of >vhich due entry must be thereupon made by ~~ 
him_ at the time of removal thereto : provided always, that whore 
he is by law required to be duly authorised by justices to keep 
a common inn, alehouse, nr victualling bouse, the persons so 
authorised to ('rant licences may iipt authorise him as aforesaid, ' 
unless he produces to them such authority from justices of the peace, 
as by law required in that behalf, to keep a common inn, alehouse, 
or victualling house, in premises to which he desires to remove (1). 

46. Upon the death of any person licensed under or by virtue Ordinaiy 
of any law of excise, or upon his removal from the premises at tnuufer. 
which he was authorised by such licence' to carry on the business 
mentioned therein, the persons authorised to grant licences may 
authorise, by intlorsement on such licence or otherwise, as the 
Goiiiuussioners (i/i) direct, the executors or .administrators, or 

the wife or child of such deceased person, or the assignee of such 
person so removing, who shall be possessed of .and occupy the 
premises before used for such purpose, in like manner to carry 
on the same business, in or upon the same premises during 
the residue of trio term for which the licence was originally 
granted, without taking out any fresh licence or payment of any 
additional duty or any fee thereupon : provided that a fresh entry of 
the premises at which spch business continues to be so carried on is 
thereupon iniide *by and in the name of tho person to whom such 
authority is granted ; hut no such authority is to be granted 
for the sale of beer, cider, or perry, or sweets, or made wines or sweets, 
me td, or metheglin by retail to be consumed upon tho premises for 
which the original licence was granted, except where a pioper 
justices' certificate, made after tlio death or removal of the former 
occupier of the premisos, is produced, approving of the person to , 
whom such certificate is given (n). 

47. The foregoing provisions relating to the transfer of excise vroTutoDi 
licences in llie case of the removal of any person from the premises “ i^cm 
at which he is licensed -.ipxtond to licences granted under the 
llefreshraeiit Hoa.ses Act, l^UO («) : provided that no licence granted (i.) The Re. 
under that Act for the 8i\le of foreign wine to be consumed upon 

the premises may bo transferred by the ofiicors of excise, unless the 
assignee of such licence he duly licensed to keep a refreshment 
house, nor unless he produces to such oHicers a certificate from a 
justice of tb.e peace acting for the city, borough, town, .or place in 
which the premises are situated, that suoh justice does not object 
to the transfer being made; and, further, that no licence so 
transferred may authorise tho assignee to carry on the business men- 
tioned therein fur a longer period than five weeks from tbd date of . 
transfer, unless he has in the mea ntime qu alified himself to 

! l) Excieo liccnoea Act, 1H‘J6 (<i Geo. 4, o. 81). s. fl. • * 

> 1 )} Aa til the Coiutui^auinera, eeo note (a), p. 17, anta. 

a) Kxuiafl Liuoiioi'B Act,,lH'^d (0 Ghio. 4, 0. si), B. ei. ’ 

») 23 & 24 Viot. c. 27 ; nmnoly, vino retail licences and lebeahmenthoaga 
Uceucea ; as to the luUur, soe pp. 92, 93, 
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become the holder of a licence of the like kind according to the 
provisions of that Act ( iO . ' 

48. Upon ihe death of any person licensed to sell beer or 
cider under ,the Beerhouse Act, 18;i0 ( 7 ), the Beorliouse Act, 
18S4 (?’),*oi' the Beerhouse Act, 1810 U), before the expiration of 
the licence, the person \iuthori.sod to grant licences may auihorise 
by indui'seuient or otherwise, as the Comiuissionors (t) direct, 
his executors or adnunistrators, his widow or child, who are 
possessed of and occupy the dwelling-house and premises before 
used for such purpose, to continno to retail boor and cidor in the 
same house and premises during Iho residue of the term lor which 
the licence was originally granted without taking out any fresh 
licence or payment of any additional duty thereon ; and also at 
the expiration of such licence, in Ciu-e I ho residue of llie said term 
is less than three enlendar inonihs from the death of thcpeisoii 
liceiited, to grant a new licence to sucli executors, udiuinistriitors, or 
widow', on paymenUof the proper licence duly and entering into the 
usual bond {a). 


Sub-Sect. 3. — Duration of Licence. 

49 . Manufacturers’ excise liconcoK expire on tho BOth September, 
and wholesale dealers' licences expire on the BOlli June in every year, 
and any other licences specified in the Fiist Schedule to tho Finance 
(li)09-10) Act, 1910 (r), which are to ho taken out annually, expire 
ou IhoSOlh September, provided that where, a retailer's olMiccuco for 
the sale of any liquor is held by tbo holder of a'wlioloHalo dealer's 
licence for the sale of the same lirpior, tlie retailer’s licence exx}ii’cs 
OQ the same day as the wholesale dealer’s licence (w). 

Sub-Sect. 4 . — Eirteiit nf Litem t. 

(i.) A$ to Person*. 

50. Persons in partnership and carrying on their trade or 
business in one place or set of })roniisos only are not obliged to 
take out more titan one licence by or under tlio authority of tin: 

' Excise Licences Act, 1825 (j;), in any one year for the purpose o. 
carrying on such trade or business {x). 

Persons trading in partnership, and in one house or premises 
only, are not obliged to lake out more than one licence in any otiu 
year for selling any beer by retail under the JOoerhonse Act, 18B0 (.v), 
provided that no one licence granted by virtue of that Act may 
authorise any person to sell any beer, ale, or porter under the pro- 
visions of that Act, in any bouse or place other than the place 

tp) Revenue Act, IH62 (2.) & 26 Viot. o. 22), b. 16. 

If) 1 1 Oeu. 4 & 1 Will, 4, c. 64, ^ 

i r) 4 & 5 Will 4. o. 86. 

«} 3 & 4 Viet. e. 61. 

'() As to the Commisaiononi, see note (a), p. 17, mdt. 
y) Beerhouse Act, 1840 (3 & 4 Viet. o. 61], s. 8. 

I ») 10 Edwt 7, c.*8. • 

ui) Jhid., e.‘4» (2). 

, (x) Exdso Licenues Act, 1823 (6 Ooo. 4, e. 81), fc. 7. As to portnecshtl 

gonenuly,'see title Pabtnebriiii*. * 

(y) 11 fJno. 4 & 1 Will. 4, c. 64. 
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mentioned in the licence and in reapeot whereof the licence is 
granted {z). 

(ii.) At to Premwt. 

51. No one licence lakou out under or by authority of the 
Excise Licences Act, 1825 (a), by any persoiis ex('C])t auctioneers and 
maltsters, authorises such persons to carry on tlie business mtm- 
tioned in such licence in more than one separate and distinct set of 
premises, such premises being all adjoining or contiguous to each 
other and situate in one place, and held togcilierfor the same business, 
and of which they have made lawful entry to carry on therein 
their business at the time of granting such licence, but a separate 
and distinct licence must be taken out by all such persona to carry 
on their business in any other premises : provided that where the 
amount or rate of such licence depends up'on the quantity of goods 
made or mnnnfaclured by the persons to whom the licence is 
granted, such quantity is computed from the respoi-iive goods only 
made or manufactured by them at the premisesun respect of which 
the licence is granted, and does not int ludo goods made or manu- 
factured by them at any other premises, for which a separata and 
distinct licence is required (a). 

Every excise licence for tho sale of any intoxicating liquor 
only authorises the person to uhoui tho licence is granted to curry 
on the business mentioned therein in one set of pcuiuises, to be 
specihod in the licence (i). 

• ■* 

Skci. 2 . — Jutlkes Licetieea. 

SuB-SliXrr. 1 . — Meetiuyt for gruhting Justices' Lictnees. 

52- These may be divided into (1) the general annual licensing 
meeting (r), (2) staliilory adjournments of the annual meeting, and 
(8) special sessions, called transfer scsbions. 

53> For the purpose of granting justices’ licences tho licensing 
justices for every licensing district mu^t, within the first fourteen 
days of February in every year, hold a special session called the 
general annual licensing meeting (d). 

The liconhiug jnsticos must hold a meeting at least twenty-one 
days before the giuiural animal licensing meeting and appoint the 
day, hour, and place at which the general annual licensing meeting 
is to bo held (e). 

54. A licensing district is a petty sessional division of a county, 
and a borough having a separate coniuiissiou of the peipie. Where 
a county is not divided into petty sessional divisions the whole 
county, extdudiug the aroa of any borough having a separate 


(x) Boerhouxe Act, 1830 (II Oeo. 4 & 1 Will 4, o. 64), s. 10. 

(a) Excise Licences Act, 1830 (6 Qeo. 4, c. 81), a. 10. 

(b) CuBtoina and Inland Bsvuiiue Act, 1800 (53 & M Viet. b. 8]^.«. 9. 

(c) Aa to the general power to grant licoucos at this moetiug, see p. 17, ante; 

Licenaing (Cvnaolidatioii) AcA, 1910 (10 Edw. 7 & 1 Qeo. 5, c. 24), a. 9. , 

(d) ibid., B. 10 (t). 

(a) /bid., a 10 (2). 
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Oon]Tni<eion of the peace, is deemed to l)e a petty sessional diviBio&(,y), 
The City of London is deemed a borough (ff), * 

55 - The licensing justices may at any general annual licensing 
meeting adjenrn ihe meeting to such day and place within tlic 
licensing district as th^y think fit for meeting the conveuionoe of 
persons intending to apply for justices’ licences, and a day and 
place for at least one such adjourned meeting must be sO' 
appointed (A). 

Every such adjourned meeting is deemed to he a continua- 
tion of the general annual licensing meeting, and must be held 
within one month from the date of the original meeting, und the 
first adjourned meeting must not be held on any one of the five 
days neat after the date of the original meeting ; but where an 
applicant for a justices’ licence through inadvertence or niis- 
adveritiiro fails to comply with any preliminary requirements of 
the Licensing (Consolidation) Act, 1910 (i), the licensing justices 
may, npon such terms as they think proper, postimue the con- 
sideration of his application to a subsequent meeting, and if at 
that meeting they are satisfied that such terms have been couiplied 
with, may consider the question of the grant of the licence as if 
such preliminary requirements had been pruiierly complied with (,/). 

A meeting held for a postponed application under this 
provision may be held if necessary after the date on which an 
adjourned general annual licensing mooting may be held, and, as 
far as that application is concerned, tho> powo” of tho licensing 
justices may be exercised as at an adjourned general annual 
licensing meeeting(i). 

66. When the licensing justices have appointed the day, hour, 
and place of the general annual licensing meeting, the clerk must 
within five days send copies of notice thereof to tho proper police 
officers (0, who must cause a copy to be fixed on tho door of the 
church or chapel of the Church of England (/») of any parish iu 
the licensing district, or, whore there is no such church or chapel, 


(/) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, c. 21), s, 2 (1). 
' County ” includes any riding, paii^ or division of a county having a separate 


uortcr eoBsions (Md., s. 110). The 
'esox are not altorecl for lioensiiic 


oommission ot the peace and a 

areas of the counties of Surrey aiid 

j^poBoe by the Tiocal Ghirernnient Act, 1888 (51 & 62 Viet. o. dl), s. 95 (2) 
The traiiefer of an outlying district of a county to another county under the 
Police Act, 1840 (3 & 4 Viet. o. 88), s. 2, is only for the purposes of that Act, 
and cannot tipusTer the licoiiung jurisdiction in that distinct to the justices nf 
such other county (B. v. Worcalenhire Jvuiictt. Jt. v. Wmrwidahin Juitim, 
[18991 1 Q. B. 59. 0. A.). 

(p) liioensiDg (Consolidation) Act, 1910 (10 Edv. 7 A 1 Qoo. 6, c. 24), •. 3 (41. 
(5) /Md.. a. 10.(8). 

10 Edw. 7 A I Geo. 5, c. 24. 

/Mf.,s.l0(4). 

Ihid., and ^ it. ^ Groom, Ex parte GMM, [1901} 2 K. B. 157. 

, . In the*iBetropolitan police district and in the (Sty of Lon^ the higli 
oonstoble takes the place of the police ofiSoers. 

(fb) See Ormerod v. Ghviu/ik (1847), 16 M. & W- 3’6V ; Oaigtr v. Bt, Man, 
luingtm, Vatn/ (1881), 50 L. J. (v. o.) 59, 64; and title Rnnr.wMAST f n.r. Law, 
Vol. XL, p. 788. 
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on some ofclier piiUio and conspicuous place in the parish, and the Baer. 1* 
cl8rk must also cause a copy to .be served ori every licensing Jostioes' 
justice and on the holders of justices* licences in the district, and UcenoeSi 
on any person who has applied for a justices’ licence. ““ 

The same proi'.ednre must be followed as rospecti notice of any 
adjournment of a general annual licensinf; meeting, but a copy of 
the notice need nut be served on holders of justices’ licences or on 
applicants for justices’ licences who are not required to attend at * 
the adjourned meetings (n). 

The due publication of the above notices seems to be a condition 
precedent to the jurisdiction of justices to grant licences (o). 

67. The enactment that the adjourned meetings are to be held Adjonraed 
witidn one month from the date of the general annual licensing 
meeting is not merely directory but imperative, and licensing justices 
have no power to adjourn the hearing of an application to a day end of 
6iibse(|uont to the end of the statntoi'y period (p), unless the hear- 8***“^>y 
ing before the end of the btiitutory time is prevented by the diiQ- ' 
cullies of the justices themselves, and by the justices being unable 
to copo with the business (q). 

A gfineral annual licensing meeting, or an adjourned licensing 
meeting, is quite di.stinct from a “ special sessions ” (r). 

58. At the general annual licensing meeting in each year the Appotntment 
licensing juslicos must appoint a day, hour, and place for not less tr'Uwter 
than four nor more than eiglit special sessions (called transfer 
sessions) to bo 4iuld hi their district during the ensuing year, at 
piii'iods as near as mny ho eiiually distant, and the transfer of a 
justices’ licence and the special removal of a justices’ licence cannot 
be anthorise<1 oxce[it at transfer sessions or at a general annual 
licensing meeting (s). 

When the dciy, hour, and place for transfer sessions have been Notice 
a])]>oirited, the same procediiro must be followed for the puriiose of 
giving notice thcronf ns is directed for the purpose of giving notice ' 
of a general annual licensing meeting (t). 

ve 

Sub-Sect. 2. — Different Kiiuh of Grants 
(i.) In Oeikruh 

69. The dilToronl kinds of gmnt 'which can be made at the Different 
general annual licensing meeting, or an adjournment thereof, areas 

(n) LicenaiTig (Couflolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
a 10 (5) ; High Constables Act, 1809 (32 & 33 Viet. o. 47), s. 3. 

(o) R. V. JniMS (18-18), 12 J. P. 282. ^ 

( p) R. V. Ornom, ICx parte Cobhold, ROOl] 2 K. B. 157 ; J?. v. 'Bristol Licensing 

Justices^ Kx parte (1903), 89 L. T. 474; and see Webber t. BirkenlMd 

Justices (1897), 61 J. P. BiVl; 71. y. Landm County Justices and LonMn County 
Council, [1893J 2 Q. B. 476, 0. A. 

{q) See R. V. London County Justices and London County Council, supra; B, y. , 

Bristol Licensing Justices, Ex parte Whiting, 

(r) R* Y. Newcastle-on^ Tgne Licensing Jusiicss 0887), 51 J. P, 244, 0. A., 
per Lord EahsK, M.B., and Fry, L.J., at p. 246*; see also parte Martin 
(1876), 40 J. P. 133. 

(s) Lioeasing (Con86lidation) Act, 1910 (10 7 & 1 Qeo. 6, a. 24),. 

•. 22 ( 13 . 

(0 Ibid., s. 22 (2) ; as to sucdi procedure, see p. 22, ants. 
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' Sbot. s. follows (1) New licence (o) ; (2) renewal (b) ; (8) removal (ordinary 
JasticeB* or 8j)ccial) (c) ; (4) transfer UD ; (5) provisional grant of a new 
Ucences. licence (c); and (6) provisional ordinary removal (/). 

- (ii.) New Licthce, 

New liciMicd 60 . “A new juaticcs’Micence ’* is a justices’ licence granted at a 
general annual licensing meoting otherwise than by way of renewal or 
transfer (< 7 ). 

If the licence is not for the sale of the same land of liquor, or 
does not contain the same conditions of sale, the licence is a new 
licence. Thus, a licence to sell spirits upon premises previously 
licensed for the sale of wine and beer only is a new liconce {h), and 
where the licence previously held is a “ six-day ” liconce, an applica- 
tion for a licence withont-tho “ six-day ” condition is an application 
for a new licence ( 1 ). 

(ill.) IkucwaL 

BenewaL 61 . “The renewal of a justices’ licence” means, for the pur- 

poses of t)]e Licensing (Consolidation) Act, 1910(y), a justices' licence 
granted at a general annual licensing meeting by way of renewal 
of a similar licence which was in force in respect of Iho premises at 
the dale of the application (y). 

Where an appliention is iiiado for the grant of a licence in respect 
of premises in respect of which a similar licence is not in force at 
the dale of the application, but was in force at the dtile of the general 
annual licensing meeting in the previous year, the application is 
deemed an application for renewal, and the grant of the application 
is to he treated as a renewal if the licensing justices are satisfied that 
the applicant had reasouahle cause for nut making his application 
at the previous general annual licensing meeting (y). 

Application 62 . A licence may bo transferred in certain circumstances from 
by truafeife. jjje holder to some other {lerson (It), and if such transfer takes 
place the transferee becomes a lic'ince-holder, and can therefore 


(a) Licpiising (Consolidation) A«;l, 1010(10 £dw. 7 & 1 Qoo. .i, c. 24;, s. 12 (1) 
see uie text, injpra. 

(t) Jiioensing (Consolidation) Act, 1910 (10 Edw. 7 ft 1 Geo. $, o.24), s. 16(1) 
see ine text, infra. 

(e) Licensing (Consolidation) Act, 1910 (10 Edw. 7 ft 1 Geo. 5, 0 . 24), s. 24 
see p. 26, jxist. 

(tf) Licensing (Consolidation) Act, 1910 (10 Edw. 7 ft 1 Geo. 5,c. 24), s. 22(1} 
Boe a 26, post. 

(e) LicenBingtConsolidatioD}Act 1010(10Edw. 7 ft 1 Goo. 6, 0 . 24), s. 33(1) 
see ^ 30, poit. 

(/) Licensing (Consolidation) Act, 1010 (10 Edw. 7 ft 1 Gno. 3, 0 . 24), s. 33 (4) 
SCO p. 31, post. 

■ (^ Licensing (Omisolidation) Act, 1910 (10 Edw. 7 ft 1 Geo. 6, 0 , 24), s. 12 (1) 

* SCO the text, tn^, and p. 26, jiost. 

(A) Marwifk r. Codtin (1874), L. B. 9 Q. B. 609. 

(t) jR. T. Oreiokerttt Licenfng Ju»tica (1888), 21 Q. B. D. 86, OTA. ; followed 
ui Ettis T. Lineotn TAemning Jwticet (1888), 62 J. F. 88. 

, ^^Jjlcensing (Oonsolidajiun) Act, 1910 (10 Edw. V ft 1 Geo. 6, c. 24), 

(A) Bco p, 26, post. 
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apply for a ronowalof hia licence at the next general annual licensing Ssct. & • 
mmiing. ^ , Jnsttcea* 

If a ne\r tenant conies into the premises and applies for a Ucences. 
licence at the goner.i1 annual licensing meeting, or an adjournment Appiicatten 
tliereof, such new tenant may apply for the renoital of the old by new 
licence (/). ^ * tenant 

63. A licence is not a “renewal" unless a licence in respect of When licence 

the premises existed daring the year before the application for such ^ * „ 

renewal (m). renewal. 

64. If a provisional grant of a licence has been obtained, and Renewal ot 
there has boon no order making such provisional grant final, the 
provisional licence may ho renewed, even though the premises have ' 
been completed and an application to the licensing justices for nn 

order declaring the liconco final has been made and refused ; h it 
the renewed licence will still be provisional only (u). 

(iv.) Jlemoral, Ordinary or SpccitiL 

65. The removal of a justices* licence is its removal from the RemomL 
premises in resj’oet of which it was granted to other premises (o). 

Such removal may, subject to certain limitations, be authorised by 
the licensing justices at their discretion, either on an application 
for the purpose made on any ground (called an urdiunry removal), Ordinaiy 
or on an application niado on the spocial ground (and called a special remornl. 
removal) : (1) that the licensed promises are or a^e about to bo SiKicwi 
pulled down or, occupied under an Act for the improvement of remotaL 
highways, or for any other public purpose ; or ('I) that the licensed 
premises have been rendered unfit fur use for tlio business there 
cari’iod on under tho licence by fire, tempest, or other unforeseen and 
unavoidable calamity (p). 


(/) 72. V. Dumivrih Lievn^iug Justius (1887), uC L. J. (m. C.) 08 ; Siprums 

▼. IPcffmorc, [1S94] 1 (1. B. 401 ; and eee Le^ds Corporaivm v, llgiler^ [11)07] 
A. C. 4*20; It. V. Liierpool Justicea (1888), 11 Q. D. D. 088, U. A. But see 
the remarks f)f Lord Ksher, upon tho uryo of the word “ renewal ” in hie 

jud^pnent in if. v. LiverpooUnaticv^^ anpra, in /Vt c v. Jawea^ [1802] 2 Cl. B. 
428, G. A., at ]). 438, and R. v. Weal Ruling of Yvrkahire Juaiu-ta^ Ex par2e lliU^ 
(1895), 59 J. P. 278, per Gave. J. 

(m) Ex parte Tarbath (1874). 31 L. T. 513, per Bi.ACKTintx, J. Formerly 
it made no diiTorcnce that the old tenant hud not given up possession 
to the owner, and thut tho owner had applied at tho next freneral annual 
Ucensing meeting after ho had rogaine<l possession, but probably tbe new 
provision as to tho doRuitiou of renewal (see p. 24, nvtc) makes a dilTcronco in 
this respect (^jt parte TarhoJK anpra). Formerly, also, if a licensee beraiue 



owner obtained a temporary authority to soil under Uiat ])n>vision. but failed m 
the further application to the next special sessions, a suboOfinent uiipiicalion at 
the next general annual licensing mooting could not be mndo for the rouowal 
of the licence {SleveM v. Qretn (1889), 23 Q. B. D. 143),' but apparently the 
now definition of renewal (see p. 24, unU) has nltcrod this. 

(n) It. ▼. l 4 pidoii (hunty Jaaiicea (1889), 24 Q. B. D. 341 ; as to provisional 

grants, see p. 30, poat. J* ' 

(o) JiiconsLug (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), 

24 (1). ' . » ^ , 

( p) Ibid., s. 24 (2). As to a private building scheme, see JL v. NoTihwnAerland 
i7us/ics6 (1S79), 43 J. P. 271. 
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66. An ordinary removal may be authorised to any premisei 
within the same liftonsing district as the alrciidy licensed preinisea, 
or to any premises within a licensing district within the same 
county, by the licensing Jiisticos of the district to which it is 
desired to, rembve the licence (17). 

A special removal may., be authorised to any promises within the 
same licensing district as the already licensed premises, being in 
the opinion of the licensing justices fit and convenient premises for 
the purpose (r). 

67 . Justices cannot make an order for an ordinary removal 
unless they are satisfied that no objection to the removal is made 
by the owner of the premises from which the liconce is to be 
removed, or by the holder of the liccnco, or by any other person 
whom the justices may determine to have the right to object to the 
removal (s). Subject as aforesaid, the licensing justices have the 
same power to make an order for removal as they hav'^ to grant 
new licences (t). 

But if on application is made for a new licence by the licensee of 
other premises, who undertakes to give up his licenco for such other 
premit-es if his application for a new licence is granted, this is not 
an application for a “removal,” and the justices have jurisiliction 
to grant the licence in the face of an objccliuu by the owners of the 
other premises (a). 

68 . If the application is made for a special removal the 
applicant must have been duly licensed in roR{>ect of the premises 
palled down ; he has no right to make the a])plication if he hold only 
a temporary authority to sell intoxicating liiiuors at the time when 
the house was pulled down, or even if he had obtained, sub- 
sequently to the bouse being pulled down but prior to his application 
for a special removal, a transfer of the licence (b). 

(v.) Transfer. 

^ 69 . The trnnsfer of a justices* licence is the grant of a 
justices’ licence in respect of certain premises to one person in 
substitution for another person who holds or has held the 
licence (c). 

(o) Licensing (Consolidation) Act, 1010 (10 Edw. 7 & 1 Geo. 6, c. 24), 
a. 24 (3). 

(r) Ibid., 8. 24 (4). 

( 6 ) 20 ( 6 ). 

(0 s, 20. 

(a) Lftcthy v. Lnem efc Cb., [1809] A. 0. 222. 

f6) H. ▼. w’iai RitHiig of Vtrhhue Jitatires, Kx parte Bhaw, [1808] 1 Q. B. 603. 

(c) lioeiioing (Consididaiion) Act, 1910 (10 Edw. 7 A 1 Geo. 6, 0 . 24), 
a. 23 (t). ^ ** Trariaffr,*’ as used in the Licensing Act, 1872 (36 & 30 Viet. 0 . 94), 
,s.‘40 (2), included only those cases niunod in the Alehouse Act, 1828 (0 Geo. 4, 
0 . 61), s. 14, in which the transferor was the applicant (r, v, WiltshirB 
n'iahury Division) Lffensi^ Justices (1893), 9 T. L. It. 185 ; R v. Hughes, [1893] 
2 Q. B. 6.S0), bftb the disfincSion between those cases in which the applicant is 
the transferor and those in which the applicant is the transferee became 
4Uiim0brtant, having regard to the Licensing Act,, 1902 (2 ^w. 7, a 28). 
s. 16 (3) ; see now the Licensing (Coneolidatien) Act, 1910 (10 Edw. 7 ft 1 
Qeo. 6, c. 24), 8. 26. 
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70. An application for the transfer of a jasticcs’ licence may saot. s. . 
be allowed or refused by the licensing justices in the exercise of Justices' 
their discretion, snliject as follows:— It can only be granted in UcenCM. 
the following casos, and in each case only to the persona slated, jg . 
namely: (1) In case of the death of the holder of the licence, a tmnaferim; 
transfer to his roprosent«tives or to the new tenant or occupier of graatedL 
the premises ; (*2) in case of the incapacity of the holder of the 
licence to carry on business thereunder owing to sickness or other 
inllrmity, a transfer to his assigns or to the new tenant or occupier 
of the premises ; (3) in case of the bankruptcy of the holder of the 
licence, a transfer to his trustee or to the new tenant or 
occupier of the premises ; (4) in case of occupation of the premises 
being given up hy the holder of the licence or his representatives, 
a transfer to the new tenant or occupier of the premises, or to the 
person to whom the represeatalivcs or assigns have, by sale or 
uthernise, bond fide conveyed or mode over the interest in the 
premises ; (5) in case of wilful omission or neglect of the 
occupier of the premises, who is about to quit them, to apply 
for a renewal of the licence, a transfer to the new tenant or 
occupier ; ((j) in cases whore the owner of the licensed pretnises, 
or some person on his hohalf, on the forfeiture of the licence, 
or the personal disqualification of the holder of the licence, has 
i}l)faineil tcmiporary authority under the Licensing (Consolidation) 

Act, IhlO (d), to carry on business until the next transfer sessions 
aud applies for a transfer at those sessions, a transfer to the owner 
or any person applying on his behalf, which may be granted 
as if I'ho liuuuce to be transferred were, notwithstanding forfeiture, 
still valid (^0. 

■It is not necessary that the licensed person should give up 
possession to the landlord ; tlie ordinary case of a transfer from one 
tenant to another is included (e). 


71. In addition to the occurrence of circumstances which gives Transferee 
jurisdiction to transfer a licence, the transferee must be a fit and 
proper person in the opinion of the justices to be the bolder of the person, 
licence (/). ’* 


72. If any of the events occur which give jurisdiction to Transfer aft« 
grant a transfer, justices may grant it even after the expiration 
of the last licence (t/). In other words, their jurisdiction depends 
on the happening of certain events and does not depend on the 
date when the remedy is sought (A). But if a licensed person 
applies at the general annual licensing meeting for a renewal of 


(d) Liconsiiig (Conmilulation) Act, 1910 (10 £il\r. 7 A 1 Oeo. C, o. ‘.!4), 
. 23 (2) (a), Wuhed. 

Cave, J., at p. 147. 

I 

P- 

(/) Licentdng (Conaolidation) 
s. 23 (2) (b). 

(,7) li. V. Liverpool Justives (188s3), 11 Q. B. D- GSd*, 0. A., ovep,^ling Er parte 
Todil 0878), 3 Q. B. 1\ 407, and White v. (hiquMale jMtuxa (1881), 7 
Q. B. D. 238. * , R « 

of*’- Liverpool /Ksttcca, eupra; Baldwin v. Dover Jueticee^ [1892] 2 Q. B. 


B. 23 (2) (a), Wuhed. IV. Beo Steveva v. Green (1889), 23 Q. B. I). H3.;>er 
'UvE, J., at p. 147. 

(e) A Va Middleaew Juetires (1871), L. B. 6 Q. B. 781, per Melt.or, J., at 
L 784; and bpo Mr. Poliimra arguinont. as reporteil 40 L. 0.) 184. 

(/) Licencing (Conaolidation) Act, 1910 (10 Kdw. 7 & 1 Qeo. 6, 0 . 24), 
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faiB ]]■(<! ice, vhich is relusod, and continnea in oeonpation until after 
the date when his lioence expires, a new occupier cannot obtain a 
licence at special sessions (t)- 

73. If for .a number of years prior to an application for a 
transfer no intoxicating liquor has been noId on the premises in 
question, and the licensee has not occuiiied them, jasLicea have 
no power to grant the transfer (k). 

74. If a duly licensed person dies before the expiration of his 
licciico, leaving no personal representatives or heir-at-law, and the 
landlord thereupon comes into possession of the licensed premises 
and puts in a new tenant, the new tenant may obtain the grant of a 
licence apparently upon the ground that the dead licensee has in 
these circumstances given up occupation of the licensed premises (1). 

75. If a licence has been granted which for somo reason is 
void, ns, for example, hecauHO the person to whom it was 
granted has been ‘convicted of felony, justices cannot grant a 
transfer of such licence to another person, although properly 
qualified (m). 

76. Where a licence-holder is convicted for pormilting his 
premises to he a brothel, or for some other olleuce, upon conviction 
for which the licence becomes void, though a renewal of the licence 
cannot he obtained, yet justices may grant a transfer to a new 
tonant if the old licence-holder removed^ or gave up possession 
before such conviction. But they have uo power to make such a 
grant if the licence-holder did nut yield up possession until after 
conviction (n). 

77. If a licence has been granted by way of renewal at a 
general annual licensing meeting to an applicant upon an under- 
standing that he shall not sell excisable liquor under it, the licensing 
justices have powor in certain circumstances to grant a transfer 
to a new tenant (o). 

78. If the licensee yields up possession of and assigns the 
licensed premises to a new teniMit before the expiration of bis 
licence, the justices may grant a transfer, even tlioiigh the old 
tenant has applied for and been refused a renewal of his licence at 
the general annual meeting (p). If a licensee yields up possession 
before the expiration of his licence, whereupon a now tenant 
applies for a ttansfer, which is refused, if another new tenant 

(i) BimjMn ♦. Uir'niiigham Jviticn (1872), L. E. 7 Q. B. 482 : U. v. Lotulm 
OoutUjf JutHra, [1903] 2 1C. B. 19, 0. A. 

(A) B. V. Cotham, [1S9S] 1 Q, B, 802. 

ll) Davim v. Evans (189H), 77 ]j. T. 688. 

Cm) B. Vtne (I87a). L. B. 10 Q. B. IDS, 200. 

(n) See the Tiioeiiai^ (OonBolidation) Ac^ 1910 (10 Edvr. 7 ft 1 Qoo. S, o. 24), 
B. 23 (2) (a), Sched. IVT 

t (o) Irihon in,' J[}reA>e JusMfs, [1005] 1 K. B. 491 ; but roe It, v. U'oolhousf, 
lw)6] 2 KB. 601, 0. A., aod oapodally the judgment of Kletchbu Mooli'on, 
I.J., at p. 531. See also iZi,v. IFeif Biding of Yorkshire Jusliess, Ex parte Shaw, 
[1898] I a B. 608. 

(p) B. V. MiddUsex Justices (1871), L. B. 6 Q. B. 781. 
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npplios at the next general annnat licensing meeting for a renewal, 
wlifch is also refascd, tlie justice^ may nevertheless grant a 
transfer to a third new tenant who subsequently applies at special 
BOBHionS (q). 

If a licensee yields np possession before the expiration of his 
licence, and a new tenant applies (also bofqre the expiration of the 
old licence) for a transfer whicli is refused, and then applies for a 
new licence at the general annual licenging meeting, which is refused, 
the licensing justices cannot refuse to hear a subsequent applica- 
tion for a transfer by a second new tenant (r). 

Ihit if a now tenant applies at the general annual licensing 
meeting for a renewal, which is refused on the merits, the same 
new tenant cannot aflurwards n])i)ly fur a transfer (s). Bo whore a 
licence-holder gives up possession to a now tenant, and then on 
behalf of and with tlie assent of tho new tenant applies at the 
general annual licensing meeting for a renewal, which is refused 
upon the merits, a ti'ansfor cannot afterwards be granted to the 
same new tenant (t). 

79. One new tenant having applied for and failed to obtain a 
transfer, a second, third, fourth etc. new tenant in.iy come in, each 
of whom may in turn apply (m). 

80. If a now tenant obtains a transfer before the expiration of 
the old licence, and neglects to apply for a renewal at the ensuing 
giMioral annual licensing moetiiig, he cannot again apply for a 
transfer to himsdf (x).“ Where, however, a trnnsfor is refused, and 
an appeal to quarter sessions is dismissed, subject to the staUuuent 
uf a special case, and hcfiu-e tho High Court decides the special case 
a new licensing year has begun, a transfer may be granted to the 
same tenant upon a second application (y). 

81. If a licensee gives up possession before his licence expires, 
and a now teuaiili enters into possession, and applies, before the 
expiratiiui of the licence, for a transfer, which is refused, and the new 
tenant being about to quit the house at llietirno of the next general, 
annual licensing meeting does not apply for a licence, justices are 
entitled, subsequently to such general annual licensing meeting, to 
grant a transfer to another new tenant (x). 


(if) Paldu'in v. Doi'er Juilicet, [1892^ 2 Q. B. 421. 

(r) /i. V. (IMeroM Juiiiicei (ISSO), 02 Ij. T. H2. 

(«) K. V. Rifling of Yorkshire Jiteticis, Ex partr Hill (189d), 59 J. P, 2T8. 
(<) R, T. Taylor (1872\ L. It. 7 Q. B. 487. 

(m) A'a) fnrU IWJ ( I.S7S), 3 Q. B. D. 407, per Mani.stv, J.,'and CocffnuKM, 
O.J., at p. -Ill ; soe ulso R. t. Livtrpnol Justices (1883), 1 1 Q. 1). D. G38, 0. A. 

(as) R. V. PoH-ell, [1801] 2 U. B. 003. 0. A. 

(p) R. V. TTV/J./ (1800), 54 J. P. 183. 

(*) 11, V. Livrriioal Justices (1883), 11 Q. B. D, 638, C, A. Tho dorision in this 
oase was basod upon tho pruund that “tlio occupier,” namolv. the tenant who 
entered into pamoNeion in June, “ being about to quit tlio same,*’ had *' wilfully 
omitted or had neglected to apply at tho general lAmnal licensing meeting, or 
at any adjournment thereof, for a licence to oontinne to sell” dxcisable liquon; 
and in order to meet the contention that such tenant, not teing a person who 
had pmvioualy held a Ifconce, could not apply lor " a licence to continue 
to soU,” it was said that such tenant would nave been entitled to apply for a 
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82. A licence to a woman continues valid q)thou{;h she mames 
and lualsea no agreement to carry on the business separately 
from her husband; and the husband may apparently obtain a 
transfer (a). 

83. If .a licence has been granted upon a condition oiubodied in 
the licence that the licevice s&)uld be given up upon the licensee 
leaving the premises, this condition does not take away jurisdiction 
to grant a transfer to another person (b). 

84. For the purpose of preventing repeated applications for the 
transfer or special removal of a justice’s licence, the liconsiug 
justices may, at the general annual licensing meeting, make 
regulations determining the time which must elapse after the hear- 
ing of one application for the transfer or special removal before 
another such application may bo made in rosiicct of the same 
premises. But the justices may, for good cause shown, dispense 
with tiho observance of these regulations in any particular 
case (c). 

The special provisions of the Licensing (Consolidation) Act, 1910, 
affecting the renewal of on old on-licence, apply also to the transfer 
of an old on-licence (d). 


(vi.) Proiisioual Orant. 

ProTMonai 85. Any person interested in premises about to be constructed, 
or in the course of coustruction, for the purpose of being used as 
a house for the sale of intoxicating liquors* to bo«coiiBumed on the 
premises, may apply to the licensing justices and to the confirming 
authority for the provisional grant and confirmation of a licence in 
respect of those premises; and the justices and confirming authority, 
if satisfied with the plans of the house submitted to them, and that 
if the premises had been actually constructed in accordance with 
those plans they would, on application, have granted a licence in 
respect thereof, may make a provisional grant and order of con- 
firmation accordingly (e). 

Effect * 86. A provisional grant and order of confirmation is of no 

validity until declared to bo final by an order of tlie licensing 
justices, made after such notice has been given as may be required 
by the justices at a g«‘neral annual licensing meeting or transfer 
sessions. The declaration must be made if the justices are satisfied 


*' renewal ” at the fcenenil annual licensing meeting, ond might, therefore, have 
applied tor " a licence to cnntiiiue to soil.” It is to be iinticed, howevor, that 
the attention ot their Lonlsiiips docB not apjionr to have boon called to the 
tact that the <wo came within the enactment bcoauso the liomsod person hod 
removed or yielded up posHcsaion before thu expiietion of his liconoe, and that 
the ajiplicant in Movembor might. Jjherel'ore, apply as a new tenant un^ 
another pnivisiMi of the same eiiucflKnt. u 

g /fuzell V. Middlrim (1881), 46 J. &l!i40. 

Uhlham JuBtiea r. (ice (1902), N6 nrlT. 889, 

LiconMing (('oasolidatien} Act, 1910 (10 iidw. 7 ft 1 Goo. 6, a 24), s. 28. 
j For them,* nee p. 08, ptmt. 

(r) Ucensing (Ounaolnlation) Act, 1010 (10 Edw. 7 ft 1 Quo. 6, o. 24), s. 3.7 (I) 
* Aa to uie necessity oi ooufltmiition and tne confinuatiuii authority, see p. 60, 
post. 
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that the house has .been completed in accordance with such plans as 
aforesaid, and are also satisfied that no objection can be made to 
the character of the holder of the provisional licence (/). 

87 . If juBtices''^mal(e a provisional grant of a -Ucence on the 
understanding that some more sni table site will be found, but the 
order is drawn up as for the proposed sil^, and a confirmation of 
the provisional grant is obtained upon the same understanding, 
and the justices do not afterwards assent to any other site, it 
appears that, if the applicant builds on the site originally suggested, 
he ma;^ be entitled to have the provisional grant uiade linal ig). 

Justices are bound to make the ordor final if the building is in 
substantial accordance with the plans (h). 

88. A provisional grant of a licence may be renewed (t). 

89 . The power to make a provisional grant of a licence for the 
sale of intoxicating liquors extends only to on-licences (k). 

(vii.) ProvUional Ord(r for Removal, 

90 . An application may be made for a provisional- order 
sanctioning the removal of a licence if the premises to which it is 
dusired that tho licence should be removed are about to be 
constructed or in the course of construction ; but the provisional 
order sanctioning removal is of no validity until declared to be final 
by an order of the licensing justices made after such notice has 
been given as may be required by the justices at a general annual 
licensing meeting or a s])ecial licensing session. The declaration 
mdst be made if the justices are satisfied that the house has been 
completed in accordauco with tho plans (f), and are also satisfied with 
the character of the holder of the provisional order sanctioning 
removal (m). 

Sun- Sect. 3 . — Duraiion of Licauxt, 

91 . A justices’ licence is, unless it is previously forfeited or 
becomes void under some statutory provision, in force from the 5th 
April after the granting thereof for one year next ensuing and no' 
longer, or, in the case of a licence granted for a term, until the 
expiration of the torm (u) : a licence granted by way of transfer or 
special removal continues in force only until the 5th April following 
the day on which it is granted (n). 


(/) Tiicenring (ConHolMivtion) Act, 1910 (10 Edw.7 & 1 Oeo. 5, o. 24), b. 33 (2); 
R. V. rotonall (1890), 63 Ij. T. 418, ptr Lord COLBRinoB, O.J. 

{g) R, T. 0«c (1884), 48 J^vP. 440 ; but the cose ia uu uneatistactory one and 
is CQiiluKi^ by a qoesliou on the part of one of tho justices, who refused 

to make the order ^til. 

(A) B. V.' London Comty'‘ij^iea (1889^^^ Q. B. D. 341 ; R. v. Poiuif^, 
tnjira, 

(t) R. v. London Countu Juditto, per Lord Coi.eridoe, G.J., at p. 345 

(A) Lioensiag (Oonaoli^tion) Ant,^M (10 ]^w. 7 & 1 6, c. 24) s. 33(1), 

(/) As to the {dane, see p. 30, ante. 

(m) LiceuBing (OonsoluLtion) Act, 1910 (10 £dw. 7 ft 1 Qoo. 6, u 21), 
B. 33 (4). 

(n) Ibid., s. 41. 
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4 <Segt. 3. 92. The licensing justicoa may, if they think fit, instead of 

Jastices’ granting a ne\r on-Iicciice ns an annual licence, grant the licence 

Ucences. for a term not exceeding sovou yeai'H, and where a licence ie so 
Liceni^or granted for a term, any application for a re-gi^t of »the liceiicA - 

tern. on the expiration of the term is treated as an application for the 

grant of a' new licence, uQj; as the application for renewal, and during 
the continuance of the term the licence does not require renewal, 
and any transfer or special removal of the licence has effect, sabjeot 
to any conditions attached thereto on the grant, for tho remainder 
of tho licence (o), 

ProrfsiOiial 93. 'JCjlie -power to grant a now on-liconce for a term includes 
grant for a power make a provisional grant of such a licence, and such a 
grant for a term of seven years from tho date when such 

provisional grant is declared to be final (;>). 

Forfeitaie. 94. A licence gniiiled for a term raa}' (without prejudice to any 
other provisions as, to forfeiture) l)e forfeited, if any condition 
imposed is not complied with, by order eillier of a court of summary 
jurisdietion, made on complaint (9), or, if tho holder of the licence is 
convicted of any olTenco committed by him as such, by the court by 
whom he is convicted (r), 

IScd-Segt. Extent of Licence : T'retnuu covered. 

Alterations 95. It alterations or additions have been made in licensed 
and additions, premises, a question may arise ns to the idcJitity eyf the old and the 
new premises, and consequently whether a renewal of the licence 
can be granted. 

The identity of premises before and after additions and 
alterations seems to be a question of fact for the justices, who have 
a considerable latitude in deciding what extent and kind of altera- 
tions constitute merely accessory improvements and what siibslan- 
lially new premises (s). 

(o) Licoiiping (Coiisolidatiou) Act, 1910 (10 JjIw. 7 & 1 Ooo. 5 , c. 21). s. M (2). 
"Old on-liconccs** are dcsciibcd ibid., S«'hod JI., as justices’ oii-liceisccR which 
were in force 011 tho loth Aut^iist, 190-1, iucliiding (1) licences gr.uitcd by v^ay 
of renewal of a licence so in force, and (2) licoticeB whif-h, though not in forco 
at that date, had been before that date provisionally granted and coiifirincd uiidor 
the Licensing Act, 1S74 (37 & 3S Viet. c. 49), 5 . 22, in cusn.i whci:^ tho ])r(ivisional 

g rant and order for confirmution was subsc^]Uontly dcclircd Hhal, wln-lhcr thfl 
ceuce continues to be held by the same i)er.sou or has boon or may bo trans- 
ferred to any other person or persons. Tiut the expression on-liccnco ” We 
used does not inciudo licences for the sale of winci^pue or sweets ahiiio. 
ip) H. V. JohuHtono, [1900] 1 K. h. 228. ^ 

m As to tho gcijeriil proti^uro by cfunphiini, sd^i^blo Maoist a atus. 

{Q Licensing (Consolidation) A^d910 (10 7 & 1 Oou.'d, c. '^4), 

(«) See It. V. Smith (1666), 15 L. T,J|R Mahon v. (lashll (1878), 42 J. P. 
582; It. y. R^ijfflee (1870), 1 Q. R D. 29tlfk. v. hnvnnll (ISffO), (53 L. T. 418 ; 
Jtallam y. WilUhiret^, v. Iltmpeldre JuBikea (1879), 44 J. P. 72; R. v. ShJjMd 
^ (1899), b3 J. P. 595, 0. A.; flee also judgiiionts of liAWUANCK ai.d 

^COLl<V9S, JJ., in Rm y. Bro/dford JwAkee (1806), 74 L. T. 287; but conmehie 
Beer v. Ihll, Deer v- CheBki/re \Wirrdl Division) LkxMtmj Jueiivta (1695), 04 U J. 
(U. G.} 65. 

S 



Part III.-- Grant of Lioknces. 


98 


Justice's may ^isert into a renewal a clause prescribing the 
wetes and bounds of the licensed premises (0- 
II licensed premises liavo been altered, the justices must, upon 
application for ^ie renewal of the licence, decide whetlier the 
premises, as alrired, are or are not still the same promises as 
before, and must nut grant a licence in si^ch a form that the person 
to whom the grant is made is unable to tell whether his renewal 
has been granted or refused (a). 


SuB-SscT. 6, — Structure of Lieenaetl Premitet, 

(i.) Consent to Alterutums. 

96 - Ko alteration in any licensed premises in resj^i^of which 
a justices’ on-licence is in force, which gives increastnnpiUties for 
drinking, or conceals from observation any part of tlie^ premises 
used for drinking, or which affects the communication between the 
part of the premises where li(]aor is sold and any other part of the 
premises, or any street or other public way, must bo made without 
the consent of the licensing justices either at the general annual 
licensing meeting or at transfer sessions (h). The licensii^g justices 
may, before giving their consent, require plans of the proposed 
alterations to be deiiosited with their clerk at such time as they may 
determine (c). If any such alteration is made, savu under the order 
of some lawful authoj'ity, without such consent, a court of summary 
jurisdiction, on complaint, may by order declare the licence to be 
forfeited, or dij-ect that, within a time fixed hy the order, the 
premisca shall he restored to their original condition (d). 

(ii.) Alteration onltrcd hy jAstiofs upon Remnah 

97 . On any application for the renewal of a justices’ on-licence, 
the licLMising justiceH may require a plan of the preuiisos to be 
produced belore them, and to be deposited with their clerk, and on 
renewing any such licence they may, by order, direct that, within 
a time lixed by the order, such alterations as they think reasonably 
necessary to secure the proper coiniuct of the business shall he 
made in that part of the premises where intoxicating liquor is sold 
or consumed (^). If any such order for structural alteration is 
made and complied with, no further requisition for the structural 
alteration of the premises can be made within the next five 
years (/). the licensed person makes default in complying with 
any such order, he is liable, on summary conviction, to a fine 


(0 Stringrr v. l/wlde 
metes and bounds Lav( 
from the effect of the 
Mbllor, JJ., as reporti 


Jutiices (1875), 33 L, T. 568. Whether after such 
ju piescribed any addition Is necessarily excluded 
Lce seems doubtful; see judgments of QuAiN and 

, _ ^ a 0. 40 J. A 22, 23. , 

(o) /J. V. Bradford JuBticea (189iBk?4 L. T. 287. • 

(bj TiinftnaiTfcg (Consolidation) 4^^' 1010 (10 £dw. 7 & 1 Goo. 5, c. 24). 

' ( 2 ). 

A Ibid., B. 71 (3). 

>) Jtid.. a. 72 (1). 

’/) Ibid.,B. 72(3). 


H.L.— xvm. 
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not exceeding 20«. for every day during whiob the default 
continues (ff). ' 

98. The alterations which may be ordered under this power 
re confined to structural aite ations, and the pt&vision does not 
uthorise the jifslices to order the licensee to conduct his husiness 

in a particular way, such as that a pai lieular door should not be 
used for trade purposes (/i). 

. If, however, the alterations ordered are structural the power to 
order such alterations is not confined to parts of the premises 
where liquor is actually sold or consumed (i)- 

99. Justices have no power to make an order for alterations 
upon an application for the transfer of a licence (A;). 

Sub-Sbct. 6. --ir/io« Jutlires can grant Licence*. 

(i.) In Cuuntin. 

100. In counties, 0,8 respects a licensing district being a petty 
sessional division of a county, the licensing justices are the justices 
acting in and for the petty sessional division (1). 

(ii.) ill B.trouglt*. 

101. In a borough which is a licensing distinct (m) the licensing 
justices are (1) in a county borougli, for all purposes, the borough 
licensing committee (n) ; (2) in a borough not being a county boronch, 
and having at the time appointed (o) for the appointment of the 
borough licensing committee ten or more justices (whether disquali- 
fied from acting under the Licensing (Consolidation) Act, 1910 (p), 
or not), the borough licensing committee, so far as respects the 
grant of new licences and ordinary removals, and, for other 
purposes, tlie borough justices; in a borough, not being a county 
borough, and not having ton justices acting at the same time, for 
. all purposes, the borougli justices (q)- 


M licensing (Canaolidatioii) Act, U'lO (10 l^dw. 7 & 1 Goo. 0, c. 24), a. 72(4), 
As to the enforcpmout of orders inode by courts of sumioary jwisdictiou, see 
title llAaTSTBATES. 

[h) Smith T. PortemouthJueticee, [1006] 2 K. 1). 229, C. A. 

(*) BueheU v. Hammond, [1901 J 2 K. U. 663, G. A Structural oltonitioae, 
including the rearrangement of the bar, ordero^l by the licensing justices upon 
renewal of the licence, arq improvements within the meaning of the Settled 
Land Act, 1882 (45 & 46 Viet. c. 38), a 21, as extended by the 'Bettlod Laud 
Act, 1890 (53 & 54 Viet. o. 69), s. 1.'), on which capital moaovs may be expended 
with the sanction of the court (Be Qurney'e Marriage SetUemeut, Sullivan v. 
Oumey, [1907] 2 Ch. 496). 

(k) B. T. Meriondh Judicce, Ex parte Kiehey (1908),Hto L. T. 89. 

(f) Licensing (Consolidation) Act, 1910 (10 Kdw..\T & 1 Geo. 5, c. 24), 

is, in a bqrough having a separate oomld8toion of the peace (i5td., 


Cm) 11 

(n) Voi this purpose the City of Loa 
(Lu!enBing(ConBoli(lati93) Ajot,,Jl910 (10 T& 


is deemed a county borough 

w '■ “>• V “»• 

.. f p) 10 Bdw. 7 ft 1 Geo. 6, o. 24. 

' (s) Ikti., 1. 2(3] (a). As: to justices of the peace generally, see title 
lUeisxaaTxa. 
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102- The borough licensing committee must he appointed by 
jibe borough juslicea during the last fortnight in January in every JnstlceB’ 
year._ It must consist of such number of borough jiisticeB aa the Uaenoea. 
appointing justices determine, not being leas than seven in a eonnty Appointment, 
borough, and not being less than three nor more tjian seven in any 
other borough. The quorum is three. Members of .the retiring 
committee may be reappointed, and retiring members may continue 
to act until their successors are appointed (r). . 

103. Beyond the limits of the jurisdiction of the metropolitan I'ower of 
police courts a metropolitan police or stipendiary magistrate may metropoUtM 
act as one of the justices empowered to grant or conilrm licences 

BO far as regards any licensing district wholly or partly within bis 
jurisdiction («). 

104. The justices of the county have not any authority as ciuqae Ports, 
licensing justices in any of the principal Cinque Ports (f), or 

in the two ancient towns (u). In those ports and towns the 
justices of the port or town are the licensing justices, and the 
corporate and non-corporate members and liberties of any of those 
ports or towns, not being within the limits of a borough having a 
separate commission of the peace, are treated as part of the port 
or town (/■). 

The justices of the five boroughs of Hastings, Sandwich, 

Dover, Hythe, and Rye have all the jiiriKdiction, powers, and 
authorities of justices for a county relating to the granting of 
licences or ajithorities to persons to keep inns, aleliouses or 
victna'iinf' houses or to sell excisable luiuors by retail within any 
of the corporate or non-curporai.e members or liberties of the five 
boroughs respcctivul}', not being within the limits of a borough 
having a separate commission of the peace (w). 

Sub-Se(!T. 7. — rrocri'ure of Liccraing Just if e$. 

105. Any power or duty of licousing justices or justices acting, rrocednrw 
in or for a borough, including a county borough, whether those 
justices are described as the whole body of justices or otherwise, 

may bo exercised or performed by a majority of justices present at 
a meeting assembled fur the purpose (a). 


tr) Licensing (Coiisuliiliition) Act, 1910 (10 Edw. 7 & 1 Goo. 5, c. 24), a. 3. 

fa) Licensing Act, 1872 (36 & SO Yict. c. 94), e. 39. 

ft) ilostiiigs, Sandwich, Dover, llylho, and Romnej ; and see title Codbtb, 
Vol. IX., pp. 127—129. 

(u) IVinchohoa and Rye. 

(v) Idconsing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 21), s. 2 (5) ; • 

and coDiporothe Beerhouse Act, 1830 (11 Uoo. 4 & 1 Will. 4, o. 04), s. 2-1, which 
deals wiui oilenrea. . ^ . 

(is) Municipal Corporations Act, 1882 (48 &46_Viot. c. 80), s. 248(1),(4). Other 
enactments rdnting to the Cinque Forts nte : — Cinque Forbi Act, 181 1 (61 Geo. 3, 
0 . 36) ; eSnquo Forts Act, 1888 (18 & 19 Viot. o. 48) ; Municipal Corporations Ait, 
1882 (48 & 46 Viet. o. 60), s. 286 ; Municipal Corporations Act, 1883 (46 & 47 
Viet. 0. 18), es. 13, 14; Statute Law Revision Act, 1883 (V*& 47 Viet o. 39), 
Soh^. : Local Government Act, 1888 (81 & 82 Viet o. 41), s. 48 (4). 

la) Licensing (Oonsplidation) Act ttllO (i(\ Edw. 7^1 Geo. I, c. "4), 
•.7 (a 
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Duty of 
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legiater. 

FiYidencc. 


The iiiiijorily ol the justices who are present, that is, who hear 
and consider the case, not the majority of those wlio vote in tlje 
decision, determine llie qiioslion. Ihnice the whole number of 
justices pre*^ent must be counted in order to see if there is a 
majority in favour of tho application beinp; granted ( 6 ). 

If the justices are equally divided, they may apparently adjourn 
the hearing to unotlier da^", when oilier jnslices may be present (c), 
hut tho chairman lias no casting vote ((/). If there is not 
a majority in favour of the apidicalion, then tho application is 
deemed to he refused (c). But if, after a vote of the justices 
present has been tidion, it appears tliat they are equally divided, 
but a majority accepts a decision in accordance \^ith the view 
of the cliairmaii, such a decision is valid, and the High Court will 
not interfere (/). ^ 

106. Every licence must be signed by the majority of the 
justices who are present when the licence is granted, or sealed 
ov stamped with an olhcial seal or stamp, in such form as the 
licensing justices may direct, affixed under their authority, and 
verified in each case by tho signature of their clerk. Any seal 
or stamp purporting to be .so affixed and vorifiod must bo received 
in evidence without further proof ( 3 ). 

107. On nny application for the grant (either as a new licence 
or by way of renewal, or transfer), or removal of a justices’ licence, 
the licensing justices must have regard to any entries in the register 
of licences rolaling either to tho jicrson by wlumi, onto the premisos 
in respect of which, the licence is to be hold (/<)• 

All evidence must be given in open c.oint(i). 

All evidence upon an application by a licence-holder for the 
renewal of his licence must he taken on oath (k), even ii the 
objection to tho renewal is started by one of the justicoa them- 
selves (/). 

It is not clear whether justices must act only upon the sworn 


ih) Oarton v. Southnmjfton Lireming Justices (ISaS), 9 T. L, Tl. ISO, 
curiam. 

(«) See Bodmin v. Karligen (17*18), 2 Dott’s Poor Law, by Coast (0th cd. by 
Prutt), 706; It.Y. Bdimi (IMS;, 11 Q. U, 379; coin pare Bw/g v. CoUiohoun^ 
1,1904] 1 K. 11. 554, 

ii. V- Rogers (1892), 66 J, P. 183 ; and see R, v. Fl/atlhury {InhalntanUi) (1839), 
10 Ad. & la 7U6. 

(e) Qarton v. Soutliamjdon Liceming JimtiteSj sujrra. 

(/) R. V. Royers, supra, 

(fir) Lioenfling {ConsolidafioD) Act, 1910 (10 Edw. 7 & 1 Oeo. 5, c. 24), s. 43 
(1), (2). As to forgery of licence, see p. 129, pod. 

(A) LicenBing (Oonsolidationj Act, 1910 (10 ISdw. 7 & 1 Gon. 5, c. 21), s. 52, 
(t) if. V, R^aitch Jusitccs ^1885), 2 T. L. Ih 193; nnd seo R. v. Neujcastfe^ 
vpon-Tyne Licensing Jtuiires (1887), 3 T. L. It. 351 , C. A., per Lord JilsiiKli, M.ll, 
. (k) TiicQiiBing (Consolidation) Act, 1910 (10 Edw. 7 A 1 Goo. 5, c. 24), 
B. 16(6); R. V. EuleSf A’ahs v. Philpoits (1880), 42 L. T. 7.’5 ; and bco R. v 
Newcast/e-upm^'fyne AjiunsiTig Justices, supra, jier Lord Eshek, M.U., who 
Becma also to have said that ull fvidonco taken at special scHsionu must bn upon 
oath, and the parties must have an opportunity of quostiouing tlie witnesses 
upon oath. f <• 

(0 Gascoyne v. RtsUy (188S), 36 W. B. 605. 
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evidence and not^ upon their own local knowledge (m). But pro* 
medin^s npon an application for renewal will not be invalidated 
if tho justices have boRome acquainted with the general circutn- 
stances of the case, and use that information to bring to the minds 
of persons before thorn the points they have tp deal with(n). 
Facts may, howover, be admitted (o). 

Upon an application for a new licon^ justices may decline to 
hear evidence in opposition to the grant of such licence if the 
witness refuses to give it upon oath (p). 

108. Upon an application for the renewal, or the transfer, of 
a licence, if objection is taken to the renewal or transfer upon 
certain grounds (<{), the question for the justices to consider is not 
whether they will grant or refuse the application, but whether they 
will grant it or refer it for the consideration of the compensation 
authority (r). They cannot refer an application without some 
evidence («) in support of the objection to the renewal of the 
particular licimeo in question (a). But if such evidence is given, as, 
for example, that the house is one which it is' ntidesirablo to licence 
in the public inturc.st, that the public will suffer no inconvenience 
if it be closiid, or that owing to its situation tho police are 
unable to exorcise proper suporvisiun over it, or that it is a small 
house with a diniinishing business, the justices can refer the 
question of tho renewal of its licence to the compensation 
authority (/<). 

109. Where* Ihe licensing justices refer the question of the 
reiiowiil or transfer of a licunce to the compensation authority (c), 
those justices must grant the renewal or transfer of the licence in 
accui'dance with the terms of the application, but must insert in 
the lii-cnco or transfer a statement as to such renewal or transfer of 
tho licence being provisional (d). 

110. lu the case of an application for the transfer of a justices’ 
licence the person, if any, bolding the licence, and the person to 
whom it is proposed that the licence shall be transferred, must 


(m) It. V. Jlowanl, 1 19021 2 1C. IJ. 3(W, 0. A., the Court of Appeal not deniilinG' 
the qiic'.tion, although the JUiri-iional Court (sihs S. 0. (1902J, 18 T. L. U. 614; 
hail done eo. 

I «) /i. V. Ilowanl, [1!)02J 2 TC. B. 3G.1. 0. A. 
o) See li. v. Kent Jiuticei (1877), 41 J. P. 263. 
p) It. V. Shnrman, Kx parte Denton, [1898] 1 Q. B. 579. 
y) For these, see p. 43, post. 

rj As to the ooiiiponsation authority, see p. 68, pmt. 

») Whiuh must bo on oath if the licence-holder is applying for the renewal 
lus licence (Licousing (Consolidation) Act, 1910 (10 lildw. T ft 1 Goo. 5, c. 24), 

B. 16 (6) ). 

(rt) Jl. V. TMunt, Ex parte Farrell, E. t. Che, Ex parte ITeet, [1906] 2 K. B. 
478: Haivn v. Eouthamjiton .hmtieet, [ISlOi] I E. B. 4.10 (donided when licensing 
justices had i)owor to refuse a renewal on the ground of non-roipliremeut). , 
(6) See R. v. Dritihrater, Ex part* Vonimii (1905), 22 T. L. B. 12, 0. A. ; R. v. 
Johntim, Ex parte Whitmore (1906), 71 J. P. 59. , , 

(c) Undor lacensing (Gonsolidatiou) Act, 1910 (10 Edw. ?• ft 1 Goo. 5, c. 24), 

s. 10 (1). 

(d) Lienn-sing Rules,* 1901, rr. 41, 41 (Statutory Rules and Orders, 1901, 
pp. 266, 274). 
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attend the transfer sessions at tvliich the application is heard ; and 
the agreement or other assurance, if any, under'Mrhiuh the licence 
is to he transferred and held, must be produced to the Ucenaihg 
justices (c). But the licensing justices may, fur good cause shown, 
dispense with the attendance of either or both of such persons (c). 

The licensing justices, on such an application, may in their 
discretion adjourn the cohsideration thereof (e). 

111. For the purpose of compelling the attendance of any person 
or any witness, the licensing justices have all the powers of a court 
of summary jurisdiction (/). 

Licensing justices may compel the attendance of witnesses within 
the jurisdiction by sultpnena issued out of the Crown office, and 
the King’s Bench Bivision will grant an attachment if the suhjfiena 
is disobeyed, and apparently, if any difficulty arises from the wit- 
nesses being out of the jurisdiction, llie court will supply the 
defect (g). 

112 . No power ie given by statute to the justices to make any 
order as to costs upon an application for a licence. 

Si’b-Sect. 8. — Feet in respect of Lteeiices, 

113. The applicant must pay to the clerk of the licensing 
justices (1) for matters to be done by the clerk on the grant of a 
new justicos’ licence, or on the removal or transfer of a jnslicos’ 
licence, or on the renewal of a justices’ spirit on-lieenco, Gs. GiK ; 
on the renewal of any other justices’ licence, 'Is. ; (8) fur the service 
of notices. Is. 

If the clerk demands or receives from any person in rcs]>cct of 
these matters any greater fee or anything of greater value than 
the sums authorised, being in the whole 78. Cd. or lift., ns the case 
may be, he is liable in respect of each olTuncc to a line not exceed- 
ing £5 (h). 

No additional fee can he claimed even though it has been paid 
under a local pmcticc for many years (r), and tlio clerk is not 
entitled to receive a fee fur the ndministratiou of the oath to a 
witness called to give cvidcnco in oj>pohitioii to the g<"iiit of a 
justices’ licence (/.-). 


(f) LicAusiug (Oonsolidatioit) Act, 1910(10 Edw. 7 & 1 Ooo. 5, c. 24), s. 2!i(l). 
As to the absence of applicant when cansM by Bickncim or infiruiity, tice p. 42, 
jmt. 

(/I licensing (Coiisolidution) Act, 1910 (10 Edw. 7*1 Goo. 5, c. 24), 
a. 2fi (2). Asto courts of euniinary jaiisdiction mnerally, 84'e titlo MAGiSTit.vrGs. 

(y) R. T. LydArd lit. Lawrence {hihttbitanU)\\%'t\),\\ Ad. & El. 016, prr Lord 
Dsmuir, O.J., at p. 627 ; R. v. Greenaway (184o), 7 Q. B. 126; and see titles 
CoKTEMFr or CouKT, Attaciiuent and Couuittai., Vol, VII., n. 303 ; 
Evtobnce, Vol. XIII., pu. 677, 590. 

(A) Licendag (Consolidation) Act, 1910 (10 Edw. 7 & 1 Qoo. 5, e. 24), s, 45. 
(O Morgan v. Palmer (1824), 2 B. & 0. 720. 

(*) Whittuek V. Withy, [1907] 2 K. B, 626. 
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Part IV. — Application for Licences. 

Sect. 1 . — Excite Licences. Skt. l. 

« 

114. All pcrflons who have taken out any excise licence for Excise 
brewing of beer, or distilling or making^of low wines or spirits, Licences, 
or for selling beer, cider, or perry by retail to be consumed on Notice of 
tlie premises, or for selling spirits or foreign wine, or sweets 'PpRcoticn, 
or made wines, or mead or inethoglin, by retail, and who intend 

to continue the trade for which such licence was granted beyond 
its time of expiration, must give notice in writing, at least twenty- 
one days before the expiration of the current licence, of their 
intention to continue the business fur which it was before granted, 
to the persons authorised to grant licences for the district or place 
at wliic.h such business is carried on ; and in cases where the 
excise licouco is so renewed and such notice has been given, the 
new licence bears date from tlio day of the expiration of the 
curipiit licences ; but in case where such notice has not been given, 
and in all other cases tlia:i as aforesaid, the licence bears dale 
from the day of the application therefor, oven though delivered at 
any d.iy subsequent to the date of the application (1). 

Sk. r. 2. .Justices' lAcenres. 

S\' II >jKC' r. 1 . — Xolice of ApplkalUm, 

(i.) At Annual MtUuig, 

115. A person u])jilying for a new* justices' licence must Notice of 
advertise notice of his appliciiliou in some paper circulating in “PpHceOoa. 
the place in which the premises to which the notice relates are 
situalchl, on some day not more than four and not less than tvro 

weeks before the application is made, and on such day nr days 
if any as may be from time to time fixed by licensing ' 
justices Cm); and within twenty-eight days before the application 
is made must cause notice of his application to he affixed ancT 
maintained between tlie hours of 10 a.m. and 5 p.ni. of two con- 
secutive Sundays on the door of such premise.s, and on the door of 
tlio church or chapel of the parish or place in which the 
premises are situated, or if there is no such church or chapel, 
on some other public or conspicuous place within the parish or 
place (n) ; and must, not less than twenty-one days before the appli- 
cation is made, give notice in writing of bis intention to apply 
for the licence to one of the overseers of the parish in which 
the promises to which the notice relates are situated, to the su(}er- 
inlendent of police of the district, and to the clerk of the licensing 
justices (o). . 




Bzeiso liioeiices Act, 182J (6 Qoo. 4, o. SI), n? 16. 
) Licousiug' (GuUBolidatiou) Act, 1910 (10 Edw. 
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Tho notices must set forth the iiaiuo and address of the appli- 
cant, a description of the licence or licences for wliicli ho intends ^.o 
apply, and a descriplion of the situation of the promises in respect 
of which the application is to be made (p). 

If the evidente produced of the proper posting ot the necessary 
notices of application ui>(>n the church and shop door docs not 
satisfy the justices that the statutory provisions have been complied 
.with, the High Court will not interfere (q). 

The time for which notices are calculated is the date of the 
general annual licensing meeting or of any adjouriiineiit at which 
the application is actually made (r) ; and in counting the days for 
notice, the day of notice and the day of meeting must be excluded (^0- 

116 . If the application is for a new justices* on-licence the 
applicant must also, not less than twenty-one days before the 
application is made, deposit with the clerk of the licensing jiisticos 
a plan of the jiremiscs in respect of ^Yhich the application is to 
be mado(0- 

117 . An applicant for a licence, whose application at tlio 
general annual licensing meeting has been heard on tho merits 
and refused, cannot make a second ai)i)licatioii at an adjourned 
meeting in the same circumstances, even though he is j)repared 
with additional evidence (a). But a second applicaiiosi can bo 
made by a new applicant (v), or by the same applicant if tlie 
circumstances are different (tr). 

If notices are given' of applications for'' two ‘different kinds 
of licence, and at the general annual licensing meeting only one 
licence is dealt with, the applicant can apply at an adjourned 
meeting for tho other licoucb(a). 

If notices given for the general annual licensing meeting prove 
defective, new notices may be given for an adjourned meeting (/>). 

U8. The notices to an overseer and to the superintendent of 
police may be served personally or, if sent by pt'st, by registered 
letter. The other notices before mentioned (c) may be served 
personally or sent by post (d). 


(p) Licensing (Consolidation) Act, X910 (10 Kdw. 7 & 1 Geo. 5, c. 24), s. 15 (2). 
(9) I£, V. F/ay hurst. Ex porte Mwhin (1897), 61 J. P. 88. 

M Drake's Case (1860), L. E. 5 E. 33; R, v. Powualt, [1803] 2 Q. B. 158. 
{s) ll. V. Shrojahire Jiisticfs (1838), 8 Ad. & El. 173 ; R, v. Al)ertlare Canal Co. 
(1850), 14 Q. B. 8»54. 868 ; Voting v. JIigg(m{iHiO), 6 Al. & VV. 49 ; Chambers v. 
iSmtVi (1843), 12 AC. & W. 2; NorUni v. t^dUnhury {Tonm Clerk) (1846), 4 C. IJ. 
32 ; Re Railway Sleepers Suft^ily Co. (1885), 29 Ch'. 1). 201 ; Mmauiile Iiu}*-stinent 
and Genial Trust Co. v. luieniatioiiol Company of Mexico (1891), [1893] 1 Ch. 
484, n., Cl. 

(0 Licensing (Consolidation) Act, 1910 (10 £dw. 7 & 1 Geo. 5, c. 24), 
s. 15(l)(d). 

y) Ex palate Rushwortli (1869), 23 L. T. 120. 

y) Drake's Case, supra. 

w) Kxpaiie Maugi^pn (187g). 1 Q. B. T). 49. 

a) R. V. Arm%tsraug, Ex rntrle Daffy (1896), 65 L. J. (m. c.) 35. 

! ;5l R. V. Canlfidd (1882), 46 J. P. 756. 
c) Sbo p. 39, ante. 1 

d) liceiiRing (Consolidation) Act, 1910 (10 E<lw. 7 & 1 Geo. 5, c. 24), 
.08 (1). Subject to any express provision, all notices or documents reriuir^ 
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Tho proper plaoe for leaving notice for a superintendent of police, Sbot. 1 
iS he is not served personally, is his actual residence or business Justices’ 
office, and service merely at one of the police stations in his division Licences, 
where lie occasionally calls is not sufficient (c). Servian 

Where a petty B«‘8sional division includes a borough, and the Huperinten- 
borough has a chief constable of its own, while there is another dent of police, 
superintendent of police for the rest of the division, notice is 
rightly served on the chief constable of the borough, when the. 
jiromises, in respect of which the notice is given, are within the 
borough if). 

Strict verbal accuracy in notices should not be insisted on by the strict 
justices if the meaning is reasonably clear (.7) ; nor will a clerical accuracy, 
error in a notice de[irive the justices of jurisdiction to hear and Clerical error, 
gratit tlic application, if it has not misled the recipient (li). Even 
though a notice is anihigiioiis, if it is not necessarily bad, the 
justices must hear the application 

The description of the situation of the house or shop required in couieuK 
the notice is only such a description of its situai ion as suffices to 
identify it (/c). 

If prcinisos are not completed and the door Las not been put in. No door, 
the affixing of the notice of aiqilication L* lloorboards in the doorway 
is builicient (/). 

119. A jirovisioiial grunt and confirmation of a lieeiico is subject i*.i;vi«.ioxiai 
to the HMine cniiditioiiH as to the giving of notices and generally as 

to jirocodiire usihoseHo which the grant would be subject if not 
proviftionai, except that wh(jre a notice is required to be put up on 
a door of a houbo the notice may be put up in a conspicuous 
position on any part of the premises (?a). 

120. Notice of an application for an ordinary removal of a Ouimary 
justices’ licence must be given in the same manner" as notice of an removal. 
ii])j)licalion for a new licence (a)> a'>d a copy of the notice must be * 
personally served upon, or sent by registered letter to, any regis- 
tered owner of the premises from which the licence is to tijc 
removed, and to the holder of the licence, unless he is also the 
aiiplicant (o). 


by that Act to bo given, eevvod, or sent mavbo served porsonally or sent by 
post (Idcoiwing (Consolidutinn) Act, 1910 (10 Edw. 7 & 1 Goo. o, c. 21), s 108 tl)), 

(e) 11 V. ft//cy (1SS9). 63 J. P. 452. 

(/) /Lv. yhWr//(18lM), 55 J. P. 88. 

(tf) R. V. Over D irtri^i Justices, Kx parU .S/<ifrr (1878), 39 L. IT. 441, sub no??i. 
R. V. Rfarkhttrn Huwlred Juhfires, 42 J. P. 775 ; jK. v. Orer Darwen JuHiice^, Ks 
parte Uihson (1878), 39 L. T. 445. 

(A) Kx parte ORuJou- (189^, 03 J. P. 788. 

(0 H. V. Avo/i(1898), 14 T. L. B. 357, C. A. 

(A*) 72. V. Penhridye Ju.<tices (1892), 01 L. J. (m. 0.) 132. . 

(/) 72. V. Sharpe, km parte Ellis (1898), 42 Sol, Jo. 572. As to notice for pro- 
visional licence, see ir^ra, and p. 48, p(w<. , • , 

(m) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5. c. 24), 
s. 33 (3) ; and see 72. v. Hharpe, Ex parte Ellis (1808), 42 Sol. Jo. 672. 

M Licoiising (Consolidation) Act, 1910 (10 Bdw. 7 4k 1 Q«o. 6, o. 24); 
8. 26 (3). 

(o) Ihil, SR. 26 (4). 108 (1). 



42 


IKTOXIOATIKU LIQUORS. 


Boot. 2. 

Justices” 

Ucences. 

Provisional 

ordinary 

removal. 

Renewal of 

jOBtices' 

licence. 

Application 
for transfer * f 
jnsticea’ 
licence. 


Notice. 


Form of 
notice on 
application 
for special 
removal. 

Pnbllcation. 


Absence of 
applicant on 
hearing. 


An application for a provisional ordinary removal of a licence is 
subject to the same conditions as to the giving of notices as 'hn 
application for the provisional grant of a new licence (p). 

121. Where an application is made for the grant of a justices' 
licence by way of renewal pnly, no notice of application is requisite (g). 

(ii.) At Traiaftr SmionB. 

122. The applicant for a transfer of a justices' licence must, 
fourteen days prior to one of the transfer sessions, or to a general 
annual licensing meeting (r), serve a notice of liis intention to make 
the application upon one of the overseers of the parish in which 
the premises in respect of which Lis application is to he made are 
situated, and upon the superintondent of police of the district. 
The notice must be signed by the applicant or by his authorised 
agent, and must set forth the name of the person to whom it is pro- 
posed the licence shall be transferred, together with the place of liis 
residence and his trade or calling during the six months preceding 
the time of serving such notice (s). 

In the case of an application for a special removal the notice must, 
instead of selling forth the description of the person to whom the 
licence is to be transferred, sot forth descriptions of the premises 
from which and to which it is proposed to remove the lii’c.nco, and 
the person making the application must, in addition to giving 
notice in the manner required with respect to a transfer, cause to 
be fixed on some Sunday within six weeks next berore the transfer 
sessions or general annual licensing meeting, at some time between 
the hours of 10 a.m* and 4 p.m., a notice of the applicaiion on the 
door of the premises to which it is proposed to remove the licence, 
and on the door of the church or chapel of the parish or place in 
which the premises are situated, and where chei'e is no such church 
or chapel, on some other public and conspicuous place williin the 
parish or place (t). 

■ 123. If an applicant for a justices' licence, including a renewal 
or transfer or removal, is hindered by sickness or infirmity, or any 
other reasonable cause, from attending in persuii at any general 
annual licensing meeting, or adjournment thereof, or any transfer 
sessions at which his personal attendance is required, the licensing 
justices, if satisfied (by evidence on oath, if they think it necessary) 
that the applicant is hindered from attending, by good and auilicient 
cause, may grant the licence or authorise the removal of the licence, 
notwithstanding that the applicant is not present, and deliver any 


(p) Licensing (Consolidation) Act, 1910 (10 Edw. 7 A 1 Geo. 5, c. 24), s. 33 M). 
{q) See iL v. Qepp (1S82), 46 J. P. 761. 

(r) Licensing (Consolidation) Act, 1910 (10 Edw. 7 A 1 Oeo. 6, o. 24), 
s. 22 (1). For ihe definitions of transfer sessions ” and general anuiial 
licensing meotijig,*' eee 21 et Beq,^ anU. 

{«) Licensing (Consolidation) Act, 1910 (lO Eilw. 7 A 1 Goo. 6, c. 24), s. 25 (3) ; 
R. V. BathJueticeM^ ExmrttBfiWBand Rond, Lid, (1908), 99 L. T. 54. 

* {t) Licensing (OonMidation) Act, 1010 (10 Edwt 7 A 1 Geo. 5, c. 24), 
as. 22 (1), 27: see R. v. NichoUon, [16991 2 Q. B. 455, 0. A.; R. v. RcUh 
Lkinnng ihiHlireB, E» parte SpierB and Pond, Ltd, (1908), 72 J. P. 356. 
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lioence, order, or aathority required to any person anthorised by 
tlie applicant to receive it (a). 

Sub-Sect. 2. — NcAice of Oppotition. , 


Sbot. 9. 

Justices’ 

Ucenees. 


(i.) At Annual Lirentinif Muting ^ Adjournment. 

124. In the case of any application, except an application by the Oppoaiuon. 
holder of a justices* licence for the renewal of his licence, any* 
member of the public may aj)pear before the licensing justices and 
oppose the application (b). 

in the case of a new licence, any person who has appeared before On applies- 
the licensing justices and opposed the grant, and no other person, tion farnew 
may appear and oppose the confirmation of the grant by the confirm- 
ing authority (c) ; but no notice of opposition before either the 
licensing justices or the confirming authority is required (d). 

If, however, upon an application for a provisional licence the 
justices really make up thoir minds to grant the licence, but indicate 
that they will take time to consider the plans and the proper amount 
to be paid in respect of nionojioly value, they may at an adjourned 
meeting refuse to rcopoii the whole question and to hear objections 
to the grant of the licence by persons who appear to oppose the 
application for the first time at gucli adjourned meeting (e). 


125. 'Whore the holder of a justices’ licence applies for the Moiioeot 
renewal of his licence the licensing justices cannot entertain any oppoBitton. 
objection to, nov lukv any evidence with respect to, the renewal 
Ihureuf, unless written notice of an intention to oppose such renewal, 
stating in general terms the grounds on which it is op^xisod, has 
been served on such holder not loss than seven days before the 
commencement of the general annual licensing meeting (/), or any 
adjournment thereof at which tlie aiiplication is made (ff), even 
if given after the commencement of the general annual licensing 
meeting (/i). * 

If a mandamus is issued to justices to rehear and determine such BcheariDg. 
an application for the renewal of a licence, a new notice of opposition 


(ri) liiocnsiug (Cousolidation) Act, 1910 (10 £dw. 7 & I Oeo. 6, o. 24), 

B. 11. 

(i) See UoiMer v- Xent Justiret, [1897] A. C. 656, per Lord llEBSOnELr., at 
p. 509. If the chief constable in a borough oppusi-s a licence, even though he 
does BO at Ihe diiet-.tion of the borough coimcil or watch committee, ho cannot 
get his expenses allowed out of the borough fund, at any rate when there is no 
surplus (Tguemt/iftA Cor/ioration v. A.-f/., [1899] A. C. 293 ; and see p. 85, post). 

(r) Tjicensing (Consolidation > Act, 1910 (10 £dw. 7 & 1 'Geo. 5, c. 24), 
B. 13 (2). It is just possible that this rostriction also applies to an application 
for the confirmation of an ordinary removal (soo ibid., s. 26). As to the 
confirming authority, see p. 50, post. 

(d) A V, Bird, Exparfo Nudet, [1898] 2 Q. B. 340. • 

(e) Xt. parte Feam and Boucher (1006), 60 J. P. 177, 0. A. 

(/) Licensing (Consolidation) Act, 1910 (10 Edw. 7 d? 1 Qeo. 5, o. 24), 
a 16 (3). ' ’ ' 

(e) See R. v. Hwoard (1880), 23 Q. B. D. 502 ; R. v. Angluey Judieu, [1802] 
1 U. B. 860; H. v. Altrinrham, Ohahire, Judieu (1891), 11 T. L. B. 3 ;iA v., 
Anedaea Juelicet (1895), 65 L. J. (u. 0.) 12. 

^) B. T. Armdrong, Ex parte Dnffg (1898), 65 L. J. (U. a) 36, per 
HAWKms. J. / 
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may be given before such rehearing, and the jnstices have the 
same powers as if the case were being heard for the first timo(i). *' 

126. Justices have no right, without an adjournment, to consider 
no objection not'raised by the notice of opposition (A). 

If a notice of opposition states that tlie applic-aut has lieon convicted 
of an offence, this is a notice of objection to his character (Z). If it 
states that the house is disorderly, evidence of convictions against 
previous tenants of the honso for offences under the Licensing Acts 
is admissible (m). 

127. A person who has obtained a temporary authority from 
justices at petty sessions to soil any intoxicating lifinor (h), applying 
for a licence at the general annual lioonsing meeting, is not a 
licensed person applying for the renewal of his licence, and is not 
entitled to any notice of opposition (o). 

128. The time to which the notice of o]>position is cahudated is 
the date at which the application is made (jO- 

129. Notice of opposition may be served personally or sent by 
post (}). Personal service is not necessary, and it is a question of 
fact for the justices in each case whether the notice caiae in time 
to the hands of the applicant (r). 

As due service of notice of 0])poBiLion is a condition precedent 
to giving; the justices jurisdiction to hear an objection to a renewal 
of this kind, the objector must first prove ‘his rotice it called 
upon to do so (s). 

130. The licensing justices may, even though no notice of 
opposition has been given, adjourn, under their common law powers, 
the consideration of an application for the renewal of a licence, and, 
if a proper notice of opposition is served seven days Ixdore the day 
on which the adjourned application is heard, may then entertain 
objections raised by such notice (f)- lint justices cannot adjourn 
the hearing of an application until a date subsequent to the end of 
the statutory period during which the adjourned meetings can be 

(f) ii. V. Howard (1889), 23 Q. B. I). 502. 

(A;) Whiffm v. A/aZ/injr, [1892] 1 Q. B. 362, C. A., Tjord Esiier, M.ll., 
at p. 368, and ft&r Lopes, £.J., at p. 31)9. 

(O B. V. LancoBier «7iMf/cc« (1891), 7 T* L. B. 428, C. A., aflirmiii^ on this point 
the decision of the Divisional Court, reported suh ttcim. Re O' linen, R.v. Lumuhire 
JuaticeB (1891), 64 L. T. 602 ; R. v. IHrmingham JuafirgA (1876), 40 J. P. 132, C. A. 

(f») It, y. Miskin Higher Ju'^tirea, [1893] 1 U. B. 275. 

(n) Bee Licen^iug; (Consolidation) Act, 1910 (10 Kdw. 7 & 1 Geo. 5, c. 24), 
e. 88 ; and pp. 47 el aeg , pmi, 

(o) fVtce V. [1892] 2 Q. B. 428, 0. A. ; R, v. Pirehill North Ju,HticcB 

C1886),2T.L.B. 387, 0. A 

(p) B, V, Anglueg JwAieee, [1892] 1 Q. B. 850; R, y, Altrincham^ Cheshire, 

* Justices (1894), 11 T. L. B. 3; 22. v. Anglesea Justices (1H95), 65 L. J. (m. c.) 12 ; 
B, y. Armstrong^ Ex parts Duffy (1896), 65 L. J. (sc. 0.) 35 ; and compnro p. 40, 
ants, f * • 

(7) Licensing (Consolidation) Act, 1910 (10 Bdw. 7 & 1 Qoo. 6, c. 24), 
p. 108 (1). As to service of notice, see also p. 40, antem 

(r) Ex parte Pmrtingd!^ [1802] 1 Q. B. 15, 0. A • 

m G^cucoyne v. RisUy (18S8), 36 W. B. 605. 

(t) B. y, Anglesea Justices^ supra. ^ 
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held if notice of opposition has been duly given (a). If they do so 2 . 

^djoin-n, a maiidanmB will be granted (a). Justices' 

The licensing justices may also, on an objection (b) being made, Licences, 
notwithstanding that no notice has been given of indention to oppose 
the renewal, adjourn the consideration of the renewal to a future day 
fixed by them (whether more or less fflian one month after the 
general annual licensing mejetiiig) and require (for some special 
cause personal to the ap[)licant(c) ) the attendance of the holder of 
the licence on tliat day, when the case will be heard and the objection 
considered es if the prescribed notice bad been given {d). 

131. An objection need not bo upon oath (cb and need not state Rearing of 
the ground of objection (/). But the ol>jection must be taken in open objections, 
court (//), even if the justices tliemselves be the objc'itors (/t). It 

is not sullicient to object to the renewal before the justices in their 
private room (t). 

132. Any one of the justices may make an objection himself. Objections bj 
on which the justices may adjourn the hearing of the applica- 
tion(/i'); and the more fact tlmt a justice Iia.-^ taken the objection 

will iu)t disqualify him from sitting to hear the ease when it comes 
up for decision (A). 

If one of the justices raises an objection to the grant to an 
applicant for a ren(iv\al of his licence lliu justices cannot decide the 
case wiilioiit luljourninont (/), at any rate unless the applicant 
waives Ills righ^ to ai^ adjournment (m). 

133. If the justices, on an objection being made, adjourn the Notice of 

Loaring to a fuuiro dav, tlnjy must give the licence-holder notice atho»*nnient 
2 t : - to licenBce. 

(oj WtUir V. Jill I.ciilnwl Juaticfi, lil J. P. MCI. 

(/i) Tlic ol iL iu|<nrt ol' the bc<id coo.sfable, which cuntnins the p.iH'Sage 

“I ri'b>])tM'.tl'iiIly iiNk thiil tlin renew. il ui' [a ccrtiiii bcoi house] in.i}* be withheld 
until the iid jiiurni'd in»'Otiiig " iin ohjertion withni the iiie.iidng of tho seothui 
(7/«e'/.i»/s V. lirniifiraier [1900J 2 ti, B. • 

(c) liLceriMiig (t 'oiisohd.itioii) Act, iniO (10 Kilw'. 7 & 1 (rco. 5, c. 24\ 

H. 10 ^2). “ C\iii'(']>»Ts mill to hiiiiKolf ” doc^ not soino poi'Miual iiii^i‘oiiduc;t. 

PeiMiiuil " iicans iiulividiiMl/’ as di^tiii^niisht d truai the d:l^.s to wbicii he 
I'cloia's (jS7/a/*p V. [ISOl] A. O. 1 7tJ, / cr boid Bkamwcm., ut p. ISl). 

The ciiUHi' ib to ho a for roquiriu*^ the indivnhiiil to bit picMiiit, and tho 

fact thiit objection wa"* tiikcn to tho renewal of Ins licence would bu sucii a cause 
(iiliarp V. Wukejitid siij/ra, per bold llEasciiEi.iM at pp. lb(i, 1S7). 

{d) Idconsing (Consulidatioii} Act, lUlO (10 Edw. 7 i& 1 Goo. «>, c. 24), 

8 . 10 (4). 

(c) li. V. lifdd^'irh Jusliccs (ISSo), 2 T. L. R. 19:1. As to tho hearing of 
objections, iiotwithstuiidiiig the absence of notice of intoutiou to oppu.<^o leuewai, 

860 p. 41, aa/c. • 

(y ) bakin v. Parker, [1894] 2 Q. T5. fioG, C. A. 

(^) II. V. Kiny>ton Ju'*tieci-, I*Jx parte Ihtrcf/ (1902). 8b Tj. T. 580. 

(A) K. V. ArajUsca Jusiicea (1895}, 65 b. J. u.J 12 ; R. v. IL uard, [1902] 2 
K B. 36.J, C. A. 

(i) II. V. Merthyr TydvU Justuses (18S5), 14 Q. B. D. oS4 ; R. v. ffarllttt (1885), 

49 J. P. 772. 

(A) IL V. Uuwardf supra. See R. v. Farquhar (‘1,874), InU. O^Q. B. 258 ; It. v. 

EaUa, Kafea v. Philpuits (1880), 42 b. T. T.'Ja ; li. v. Mirthyr Tydvit Justices, 
sujm, per Smith, J., at p.587 ; Baxter v. Leche (1898), 79 It . T. 138 ; but compare 
A. V. Anglesea Justit-es, stipi'a. * 

(f) OascoyM v. Risfey (1888), 36 W. B. 605. 

(i») Ruddkk ?. Liverpool Justkea (1876), 42 J. P. 406, per llANNJfiN, J. 
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to attend on that day. If the notice to attend does not pnrporl^ 
to be given on belialf of the juBtices it ia not n good notice, but 
the applicant may waive this point by attending and taking part 
in the proceedings on that day (n). The notice to attend may be 
given by the' clerk to the justices or by the superintendent of police, 
but in either case mnst 8ta& that it is given by the direction of the 
justices sitting at the general annual licensing meeting, giving the 
date (o). If, however, an objector sends another notice to the 
applicant setting forth his grounds of' objection more than seven 
days before the adjourned meeting, such notice of objection need 
not state that it is given by the direction of the justices (p). 

134. Neither justices nor objector need, after a statutory 
adjournment on objection being made, send the licence-holder 
notice of the grounds of objection (q) ; but if the latter has been 
prejudiced by the absence of notice of the grounds of objection he 
may probably be entitled to a further adjournment (r); or if there 
has been no time for an adjournment within the statutory period 
of holding adjournments of the general annual licensing meeting (s), 
the justices may refuse to hear the objection (t). 

If the objector gives a notice whicii sets forth the grounds of 
objection, he will be confined to the grounds set forth («} ; at any 
rate unless a further adjournment is obtained. 

When the application is determined on the day to which it is 
thus adjourned, the justices must give the applicant an opportunity 
of answering any evidence which may be brought agbinst bim (v). 

135. Where a renewal is applied for by a person other than 
the licence- holder (a), no notice of opposition need be given (b). 

136. Licensing justices cannot, in case of an applicant applying 
for the renewal of his licence, consider the queoiion of reference to 
the compensation authority unless notice of opposition has been 

'duly served or the justices have duly adjourned the case in 
accordance with the provisions above set out (c). 


M Whiffmy, McJling, [1892] 1 Q. fi. 3<i2, 0. A. ; Barter v. Leehe (1898), 
79 L. T. 138. ^ liut see Ilitij/land v. Lawnila (1864), 17 0. B. (n. s.) 014, 
Ex. Ch., revoraing on this point the decision in the court below {liiny^nd v. 
Lowndei (1803), 15 0. B. (ir. S.) 173). 

(o) Wliiffeii T. Mailing, tujrra, per Loi-d Esbeb, M.U., at p. 370. 

(p) Baxter V. Leehe, ntpra. 

(j) Buddiek v. Liverpool Justices (1876), 42 J. P. 406, per Hannsn, J. ; “ No 
notice is to be given where thn objection has been taken by the mogistrati's 
tbenuelres ” ; Batter r, Leehe, supra, 

(r) J/atin v. Parker, [1894] 2 Q. B. 666, 0. A., per Kay, L.J. ; Baxter v. Leehe, 
tupra. 

Is) Am to such statutory periods see m . 21, 22, ante. 

(tl Battery, Leehe, supra; but see locensing (Oonsolidation) Act (10 £dw. 7 
& 1 Geo. 6, 0. 24), 8. 16 (4). 

(v) Whiffen v. Mailing, tapra. 

(«] R, y. BeddUfh Jadieu (1B80), 2 T. L. B. 193. 

(rt) See Symons y, Wedmare, [1894] 1 Q. B. 401 ; Leeie Oorporaldon y, Ryder, 
[1907] A. 0. 420. 

•rt) Ffiee v. James, [1892] 2Q. B. 428, 0. A. 

(c) A T. TMuret, £» parte FarreR, B. T. Con, En parte West, [1905] 2 E. B. 
478^ 485e 
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(ii.) S/fecia2 Sessims. 

187. Where an application is made for a transfer or grant of a 
special removal at special sessions no notice of opposition is 
required. , 

Where an application is made on behalf of the owner -(d) no notice 
of opposition is required (e). * 


Part V. — Temporary Authority to sell 
Intoxicating Liquors. 

Bbot. 1. — Excise. 

Sub-Sect. 1 . — Uidil next Sc»s!om, 

138. Where a protection order (/) has been granted by a court 
of summary jurisdiction the like authority may be given ly the 
proper officer of customs and excise b^- indorsement on the excise 
licence (g). 

Sub-Sjsot, 2. — Vending Ayj eal. 

139. If an appeal against the refusal of licensing justices to 
renew a liccu(*e is duly made, and the licence expires before the 
determination of the appeal, the Commissioners of Customs and 
Excise may, by order, permit the person the renewal of whose 
licence is refused to carry on his business during the pendency of 
the appeal upon such conditions as they think just ; and subject 
to those conditions such person may, daring the continuance of the 
order, carry on his business as if the renewal of the justices’ licence 
had not been refused {h). 


Sect. 2. — Jaatiees. * 

SUB-SflOT. 1. — Authority until next Transfer Sessiuns, 

140. In any case where the transfer of a justices’ licence may be 
authorised, a court of summary jurisdiction may, if it thiuks fit, 
as respects any premises situated in its division on an application 
made for the purpose by any person (not being a person dis- 
qualified for the purpose) to whom it is proposed to transfer a 
justices’ licence in respect of the premises, grant to him an 
authority (called a protection order) to carry on business on the 
premises, and to sell any intoxicating liquors which may be sold 


B. 


B. 


(d) See licensing (Consolidation) Act, 1910 (10 £dw. 7 & 1 Qeo. S, o. 24), 
87, and p. 49, pod. 

(e) B. V. Mwn (1881), 7 a B. D. 512. 

(/) See the text, infra. 

Iff) lioeneing (Ooneolidation) Act, 1910 (10 £dw. 7 & 1 Qeo. A c. ^1), 

68 ( 6 ). 

(A) IW., B. 89. 
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on the preiniflos under any excuse licence authorised hy the justices' 
licence (i). 

A protection order romainsiu force until the next transfer sessions, 
or, if an application for a transfer in respect of the piemises is 
adjourned at those transfer sessions, until the hearing of the 
adjourned application and no longer (ft). 

A protection order must be authenticated by an indorsomont on 
the licenco proiiosed to bo transferred, signed, sealed, and stamped 
by or on behalf of the justices granting it, as though it wore a 
justices’ licence, and a foe of 2s. 6c/., and no more, is payable for 
every such indorsement (/). 

141. 'Where a court of summary jurisdiction, on an application 
for a protection order, is satisfied by evidonce submitted to it that 
the licence has been lost, mislaid, or wilfully and without legal right 
withheld by the holder thereof, the court may receive a copy thereof 
cerliiicd to be a true copy under the hand of tho clerk to tho 
licensing justices by wljom the licence was granted (w). 

On an application for a protection order the court may examine 
all necessary parties on oath (»). 

142. A protection order cannot be granted unless the applicant 
for the order has, at least one week before the holding of tho court 
to which tho application is made, served on the superintendent of 
police for the district the \iko notice ns is required in the case of 
an application for the ttansfor of a licence (o). But in any case 
of urgency the notico may be dispensed with' if, in 'the opinion of 
the court, such notice to tho police has been given as is reason- 
able in the circumstance s(p). 

143. Any person to whom a protection order is granted is, 
while the order is in force, in the same position as regards 
regulation, government, or control as the bolder of a justices' 
licenco (q). 

144. Any application for a protection order with respect to 
premises situated in a police court division of a metropolitan 
police magistruto must, except within the borough of Southwark, 
be made to that magistrate (/'). 


(1) Licensing (Consolidation) Act, 1910 (10 Fidv. 7 & 1 Goo. 5, c. 241, 
s. 88 (1). The outgoing tenant is entitled, in nuitaiii circumstnneos, oven aftor 
the court has granted a temporary authority, to sell under his licence ; soe 
AniJreirt v. iMntm, [1897] 2 Q. B. 37. 

{k) Licensing ((Jonsolidation) Act, 1910 (10 E<lw. 7 A 1 Goo. 5, c. 2-1), 
a, 88 (2l, replacing the Lioonsiitg Ar-t, 1842 (6 A 6 Viet. o. 44), s. 1, 

(Z) licensing (ConsuUdation) Act, 1910 (10 l<>l\r. 7 A 1 Geo. d, c. 24), 
s. 88 (3). 

(m) JbvL, g. 43 (3). This allcrH the l,rw os to wilful withholding as hud down 
in Ex parte PUGlipe (1877), 42 J. I’. 279. 

* (n) Licontdug (Consolination) Act, 1910 (10 FAw. 7 A 1 Geo. 5, o. 24), 
s. 88 (4). 

(o) As to these'requfroment^, coo p. 42, a»te. 

(p) Tiicensing (Consolidation) Act, 1910 (10 Edw. 7 A 1 Geo. 6, o. 24), 
s«88 (5)t 

(2) 7h/d., s. 88 (7). 
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Sub-Sect. 2. — Licence to ull pending Appeal from Conviction. 

146. Where a justices’ licence is forfeited on or in pursuance of 
a conviction for an offence, and an appeal is duly made against the 
conviction, the court by whom the conviction was made may, by 
order, grant a temjiorary licence to be in force during the pendency 
of the appeal upon such conditions as it thinks just (s). 

Sub-Sect, a.— TciAjnrary Atdhonty to Owner. 

146. Where any licensed person is convicted for the first time 
of any of the following offences (i) : — (1) Making an internal 
communication between bis licensed premises and any unlicensed 
promises ; (2) forginga justices’ licence or making use of a forged 

justices' licence; (3) soiling spirits without licence; (4) any 
felony; and in consequence either becomes personally disqualified 
or has his licence forfeited, or where a justices’ on-licence for a term 
is forfeited (a), or whore a justices' licence is forfeited on account of 
alterations being made in the licensed preiiiisos without the consent 
of the licensing justices (a): — any owner of the premises, or any 
})eriSon on his behalf, may apply to a court of summary jurisdiction 
for a protection order, and the court miiy in its discretion grant to 
him Mich an order in the same manner and subject to the same 
provisions in and subject to whicli it may grant such an order to a 
proposed transferee pending a projiosed transfer (i/). 

As an application by or on behalf of an owner for a temporary 
autliorif.y in these cases is made to a court of summary jurisdiction, 
the court has power to state a special case on a point of law for the 
opinion of the High Court, and must do so if requested in the 
requisite manner, unless it gives a certificate that the application 
for a case is frivolous (c). 

Sub-Sect. 4. — Cmii nuance of Sale by Heirs etc. 

147- If a liolJer of a justices’ licence dies before the 
expiration of his licence, his heirs (d), executors, adminis- 
trators or assigns, or if a licensed person is adjudged bankrupt, 
or his affairs are liquidated by arrangement before the expiration 
of his licence, the trustee (r), may sell and expose for sale any 


(a) Ijiconsiiig (Consolidation) Act, 1910 (10 lidw. 7 & 1 Geo. 5, c. 24), s. 90. 
As to the (fiscretioii of the court to refuse such temporiiry licouco, see R. v. 
Kcarna, Ex parie Strickhttid (1-S9G), 60 J. V. 139. 

(f) Whether the conviction be for the lirst or second time, provided that the 
lironco is for tho first time forfeited {Ex parte Flinn ifc Sons, [1599] 2 U. B. 151). 
i’or offences generally, hoo pp. 107 eJ seg., post. 

(a) Under tho provisions of the T<i cousing (Consolidaiiou) Act, 1910 (10 
Edw. 7 & 1 Geo. 5, c. 24). 

(ft) Ibid., B. 87. Ab to the granting of a protection oi-der Iv a proposed 
trunafei'OC, see p. 47, ante. ' 

(f) R. V. Hell, Ex jiarte Flinn (fr Sons (1899), 15 T. li. It. 487. 

(f/) A person under twonty-one years of ago (being nn h8ir) is not disqualified. 
The justicos nhould dotonnine, in the ovont of the niatlor coming before them, 
wlietner he is of an age competent to conduct the business {Roie v. Erogley 
(1893b 62 L. J. (M. c.) Itfl). . j 

(e) whore a liceueod person, who has covenanted to penmt ms landlord to 


SEOT.a. 

Jnsticea. 

Temporary 

licence 

pending 

appeal. 


Protection. 
Older to 
owner. 


Procedure. 


Hcira, 

executorg cto, 
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sa 

saoT. 2 . intoxicating liqnor, if tho sale or exposure for sale is made on the 
Justtces. premises specified in the licence and takes place prior to the ^nlext 
transfer sessions, or, if the next transfer sessions are held within 
fourteen days next after the death of the licensed person or the 
appointment of a trustee in the case of his bankruptcy or the 
liquidation of his affaira by arrangement, if the sale is prior to the 
next transfer sessions but one (/>. 

The heir, executor, administrator or assign, or the trustee in 
‘ bankruptcy, carrying on business under this proviso is, for the 
period limited, a licensed person (g). 


Part VI. — Confirmation of Justices’ Licences. 

Sect. l.—What Licences require Conjirnvaiion. 

Confimation. 148. Neither the grant by the licensing jnsticos of a new licence 
nor of an ordinary removal of a justices* licence, whether for con- 
sumption on or off the premises, is valid unless it is confirmed by 
the confirming authority (k). 

Sect. 2. — The ConJirmivij Authoriti/. 

Sub-Sect. 1 . — Tn Counties, 

Confirming 149. As regards a licensing district being a petty sessional 
authority. division of a county, the confirming authority is the court of quarter 

In oounties. gessions (i). But tho confirming authority of u county may delegate 
any of its powers and duties to a committee appointed in accordance 
with rules made by it, and must so delegate its power of confirm- 
ing the grant of a new justices’ licence (A). It may make rules to 
be approved by a Secretary of State for the modo of appointment 
of those committees and for the number, quorum, an(l (so far as 
procedure is not otherwise provided for) the procedure of tho.se 
committees (/). 


re-enter on his bunkruptcy, and to assign the roisulue of hLs liconco to his land- 
lord on the determination of tho IrMise, becomes bankrupt, the licence must be 
handed over to the landlord, not to the trustee in bankrujitcy {He Jiritnor, Ex 
parte Roylt (1877), 40 L. J. (boy.) 85). 

(/) Lioensiug (Consolidation) Act, 1010 (10 7 & 1 Oeu. 5, c. 24), 

8. 65 (7). This proviso does not, however, cover tho case of a new tonant who, 
when the licenco-holdei has left tho premiKOS during the cxistonce of Ids liconce 
and no one kndws his wheroabouts, enters and sells inti/xicating liquors for his 
own beiiofit, oven though the wife of the liconce-holder has handed such new 
tenant the licence and given him a wiitton authority to occupy tho pronuses 
and sell on her behalf (Oum v. Lanqfml (1801), 55 J. P. 484). **Aoy” 
iotoxicaliua liquor must mean any intoxicating liquor of a kind coverod by 
‘ the justiceii liconce. 

to) McDonald ▼. UugheSt (1902J 1 K. B. 0-1. 

(A) Iiicenfiing(Coi{aoUdati6n) Art, 1910 (lOEdw. 7 & 1 Ceo, 5, c. 24), a. 12 (2) 
and 8. 26 (last paragraph). 

Ihid., ss. 2 (21(8)7110, 
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b a county the samo committee may be appointed for the Bam. s. 
purpose of the exercise of the powers and duties of quarter sess»n«f«, The 
both as compensation authority and as confirming authority (in). Confirming 

Authority . 


SuB-SEor. 2 . — In Borought. 

I 

150. In boroughs (n) having during the last fortnight in luborooghi. 
January in each year (o) ten or more justices, whether disqualified 
from acting under the Licensing (Consolidation) Act, 1910 (p), 
or not, the confiriniug authority consists of the whole body of 
borougli justices (q). 

In l^roughs not having ten such justices at the said time, the Joint 
confirming autliority is a joint committee (g) consisting of three committee, 
justices of the county in which the borough is situated and 
three justices of tho borough (r), or if there are not three 
qualified borough justices, then the deficiency is to be supplied 
by qualified county justices to be appointed by the confirming 
authority (s). 

The three county justices are appointed by the confirming Appointment, 
authority of the county, and the same county justices may be 
appointed members of more than one such joint committee (t). 

Thu three borough justices are appointed by the borough justices (a). 

A casual vacancy in the joint committee arising from death Casual 
or resignation or otherwise may bo filled up by the justices by vacancy, 
whom the member whose place is vacated was appointed (b). 

Five member8*form a quorum (c). ' Quorum. 

The senior juslice on the joint committee present at any Chairman, 
meeting is the chairman of the meeting, and in case of equal division 
of votes has a second vote (d). 


15L No objection can be made to any licence granted or con- Xo objection 
firmed by the borough justices or by a borough licensing committee ground of 
or joint committee on the ground that the justices or committee of 
justices were not qualified to make the grant or confirmation (e). 

152. On the confirmation of a new justices’ on-licence, the con- Variation of 
firming authority may, with the consent of the justices authorised 


Im) Licenuiiit (CouBolidatioii) Act, 1910 (10 Edw. 7 & 1 Goo. o, c. 24), 
a. 6 (4). As to the compensation authority, see p. 68, port. 

(m 1 The City of London is for thin purpose doomed a county borough 
(Lioensins (Consolidation) Act, 1910 (10 Isdw. 7 A 1 Geo. A, e. 24), s. 2 (4) ). 

(o) 2(3),3(1). 

( p ) 10 liidw. 7 A 1 Oou. 6, o. 24. 

(5) Ibid., 8 . 2 (.1) (b). 

(r) Ibid., B. 4 (1). 

(.) Ibid., s. 4 t4). 

(0 Jbid., a. 4 (2). 

(a) I bid., 8. 4 (3). 

(b) I bid., B. 4 (6), , 

fc) I bid., 8. 4 (6). 

(<Q Ibid., a. 4 (7). Where the confirming authority is not a joint oommittee 
the chairman has not a Bseond vote. • * 

(s) Ibid., 8 . 7 (2). As to qualifications and disqualifications of justices, 

see pp. rt ttq., jMMt. 
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DECT. 2. 

The 

Confirmhig 

Authority. 


Proccduio. 


Power*. 


Hearing of 
applicatiuii. 


Who may 
appear. 


Evidence. 


Coeta. 


to grAiit tilio licencu, vary any coiuliiiona attached to tho licoucet^). 
But if these jaelicea decline to give their couaent to the variation 
the licence is not cu)iiu‘med(^). 

SEct. y . — Vrociihire of Confrmiiip Authority. 

153 . Tho coiiliriuiiig ‘ anthorily must make rules us to the 
proceedings to be adopted for conUrmation of new justices’ licences, 
and ns to tho costs to bo incurred iu such proceedings and the 
person by whom those costs nro to he paid (/i). 

The poweis of the confirming uulhorit}' as to the granting and 
refusing of applications appear to he the same as those of tho 
justices who hoar tho applications in tho first instance ( 1 ). 

An application for the confirmaiiou of the giant of a licence 
cannot be heard until twenty-ono days at least have expired since 
the date of the grant of the licence {k). 

A person who has appeared before the licensing justices and 
opposed the grunt of a new justice.-:' licence, and no olhur imrson, 
may appear and oppose the confirmation of the grant by the 
confirming authority (/). 

A rule directing that any per.son who desires to oppose the 
confirmation of a licence must, within seven days after the grant 
thereof, give notice in writing to the applicant or to the dork to 
tho justices of his intention to oppose such confirmation is ultra 
virex and void (m). 

Additional evidence not laid before the licjuising ju.sticr8 may he 
laid before the confirming authority. 

Evidence given before the confirming authoiity must, it seems, 
be given upon oath(n). 

The confirming authority may award such costs as it thinks just 
to the parly who succeeds in the proceedings before it, and costs so 
awarded may be recovered in the same manner as costs awarded on 
the dismissal of on information or complaint under the Summary 
Jurisdiction Acts(o). 

Tho confirming authority must with rc.spoi‘t to new justices’ on- 
ficences, in each year make such returns to the Secretary of State 
as he may require (p). 


(/) licensing (Consolidsitioii) Ai t. 1010(10 Kdw. 7 & 1 (Jco. 0, c. 2-1), «. 11 (o). 
(,7) It. V. Jaikitm (1906), 06 Ij. T. 77, C. A. 

(Vi.) liceiuuiig (CaoRoIidatiun) Act, 1910 (10 Ivlvr. 7 A 1 Gcu. o, c. 24), 
s. 13 (4). 

(i) lie Aimavdale District, Cfmhfrhimt, Lkenting CiimmilUr (1873). 37 J. P. 
86; B. T. AliJiU^tx Licensing Vtmmitlte, Kr /larle Limtsay (1878), 42 J. 1*. 469. 
But M to uoticcfl, PCO R. v. Puimnill, [1893] 2 (i. B. 158, AVKltiliT, J., ut 
pp. 163, 164. As to tho power.-, of juuticos on liouriug a}<plicutiuri8 in the liist 
instance, seo pp. 21 et <«/., ante. 

Ik) licensing (ConsoUdatiuii) Act, 1010(10 £dw. 7 & 1 Goo. 5, c. 24), e. 13(1). 

. (1) Ihid., 6. 13 (2). o 

(m) Re V. Bird, Ex parte Neffh.i, [1898] 2 Q. B. 8 10. 

(n) R. V, Jackton (^906), 71 J, J*. 25, con Armed on iipp^ul on another point, 
ihide, C, A. 

(o) liicensing (CoiiBolidotion! Aft, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
0, 13 (9). As to BUfli coals, irsfo titlo hfAOibTJttJ^TES. * For an euumemtion of 
the Summax^ Jurisdiction Acts, see note (r\ p. 87, 

(p) Licencing (Consolidation) Act, 1910 (lO Edw. 7 & 1 Geo. 5, c* 2-1), s. 46. 
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Part Yll. — Qualifications and 
Disqualifications. 

Sect. 1. — l)ii,tiitaHfination of Jiutices. Shot. 1. 

154. No justice can act for any licensing purpose (7), or 
appomted a member of any committee for licensing purposes (r), Jnstices. 
who is, or is in partnorsliip with, or bolds any share in any company 

which is, a common brewer, distiller, maker of malt for sale, or tlorM'ITresi^-t 
retailer of malt or of any intoxicating litpior, in the licensing olbusincsa 
district or in the district or districts adjoining to that in wbich 
such justice usually acl8(s). 

But this provision does not prevent a justice from adjudicating in oiT<>nc(!8 
the case of persons charged with the offejicos of I)«ing found drunk *t'ey 
in any highway or other public place, whether a hoilding or not, or 
on any licensed premises, or of being guilty while drunk of riotous 
or disorderly conduct, or of being drunk while in charge in a 
highway .or other public place of any carriage, horse, cattle, or steam 
engine, or of being drunk when in possosaiou of loaded lire-arms,nr 
of being drunk in a highway or other public place while having the 
charge of a cliild apparently under the age of seven years (a). 

155. A justice is npl disfpialified from acting tor licensing pur- interest in 

I)Os<is by roason'only of his being interested in a railway company railway 
which is a retailor of intoxicating li(|uor(fi). couip.iny. 

156. No justice can act for any licensing purpose (c), in respect piaquRiificn- 
of any premises in the prolits of wliich he is interested, or of which 

he is wholly or partly the owner, lessee, or occupier, or for the ** ‘P* 

owner, lessee, or occupier of which ho is manager or agent (d) ; 
unless his interest in such premises or the prolits thereof is a legal ' 
interest only, and not a benollcial interest (« ). 

■ 

157- Any disqualiilod justice ( f) who knowingly acts as a justice Pcn»lt7. 
for any of the purposes for which be is disqiialiGed, is liable in 
respect of each offence to a fine not exceeding £100, to be recovered 


(>l) TluU is, tor any purpose under the Licensing (Consolidation) Act, 1010 
(10 lilw. 7 & 1 Goo. 6, 0. 21). 

(r) Tliat Is, for onv iKtuiniittce for tlio piuposes of the licensing (Consolidation) 
Act, lUlO (10 Bdw. 7 & 1 Guo. 5, 0 . 21). 

(«) Ibh/.. B. -10 (1). 

(o) /bit/. ; and bOO Licensing Act, 1872(36 & 36 Viet. c. 94), s. 12; Licensing 
Act, 1902 (2 l*ldw. 7, c. 28), s. 2. 

(6) Licensing (Cuusolidutiun) Act, 1910 (10 Edw. 7 £ 1 Goo. 6, c. 24), 
B. 40 (5). 

(r) That is, any purposo undor tha Liconsing (Consolidation) Act, 1910 
(10 12dw. 7 & 1 Geo. 6, 0 . 21). 

(d) Ibid., B. 40 (2). 

W , . *. . . • ■ 

(jn That is, any justice deolared by the Licensing (Consolidation) Act, 1910 
(10iaw.7£l Goo. 6, o. 24}i not to bo qualified to act Ihoreunder. 
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Biot. 1. by action in the High Court (y); but be is not liable to a fine in 
Oisqualiflca' respect of more than one such offence committed by him before the 
tion of institution of any proceedings for the recovery of the fino (/()• 
Jnstices. A justice whose attention has been called to tlie illegality of 
his acting previously to bis so acting, acts knowingly, even though 
from a false interpretation of the law he believes that he is justified 
•in doing the act (i). But no act done by any disqualified justice is 
on that account invalid (/r). 

Osnenl 158. A justice who is an interested party and has a real bias 

interest and must not take part in gi anting or refusing a licence (/), or in 
confirming or refusing to confirm it(7H). 

A disqualified justice cannot vote at a committee of justices for 
the election of a licensing committee (n). 


Skgt. 2. — Disqualification qf Justices' Clerics. 


Dlsqiialifica- 

cation. 

Justices' 

clerks. 


Penaltji 


159. No clerk of licensing justices may himsolf, or by bis 
partner, or clerk, conduct or act as solicitor or agent for any })erRon, 
in any application for or in respect of a justicos’ licence or any other 
proceedings whatsoever under the Licensing Acts at any general 
annual licensing meeting, transfer sessions, or petty sessions held 
for the district for which he is the clerk, except so far as ndates to 
the preparation of notices or fornss, and any person contravening 
this provision is liable in respect of each ofl'oiicc to a fine not 
exceeding JlilOO(o). „ 


Sect. 3. — Qualified and Disqualijicd Persons. 

Sub-Sect. 1 . — As regurda Excise Licences, 

SberilTs 160. No excise licence to sell beer, ale and porter by rotnil, or to 

offloer. gel] ^ine (;o i)e consumed on the premises, can be granted to any 
person being a sheriff's officer or officer executing the legal process 
' of any court of justice ; and any licence granted to any such person 
is void to all intents and puri)oses (/>). 

Penradi^ 101. Every person disabled by any conviction from holding or 
wankrtnn having a justices* publican’s licence is also by such conviction 

disabled from taking out -or having any excise licence to sell, and 


Ig) Liceiudng (Coubolidation) Act, IVIO (10 l^lw. 7 & 1 (loo. j, c. 24), 
B. 40 (4). For an example of an action for a penalty under thu proTieion, soe 
Jt.-a. T. Ball (1902), 66 J. P. 5.Vi. 

(A) licenBing (Oonaolidation) Act, 1910 (10 lldw. 7 ft 1 Qeo. 6, o. 24], 
■. 40 (4). 

(t) A..a. V. Willat (1896), 60 J. P. 643. 

S I licenang (C!oiiaolidatiou) Act, 1910 (10 Ijdw. 7 ft 1 Qeo. 3, o. 24), 
(3). ( 

(1) B. V. Kent Justices (1880), 44 J. P. 298 ; B. v. AVomt (1893), 9T. L. B. 613. 
fm) B. T. Fergwn (1890), 54 J. P. lUl. 

(n) A.-Q, V. WUIe^sufrcL ' 

to) lioenBing (ConBolidation) Act, 1910 (10 £dw. 7 ft 1 Goo. 5, c. 24), s. 49. 
Ap) B»erhou8e Aot, 1880(11 Qeo. 4 ft 1 Will. 4, o.,64). h. 2; Befroslmiont 
Henuea Act, 1860 (23 ft 24 Yict. «. 27), b. 8; Finuuce (1909-10) Act, 1910 
(10 Edw. 7, 0 . 8), Sched. Yl. 
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from Belling beer, cider, or peny by retail in any manner whatsoever ' Saor. 8. 
ttnder any excise licence; and if any such person, after such QnslUied 
conviction, takes out or has any excise licence for any such purpose, and Ois* 
it is absolutely null and void ; and every person, who, after such QnaHfled 
conviction, sells any beer, cider, or perry by retail in any manner Pa^ns. 
whatsoever, incurs the penalty for sodoulg without licence (q); and Proof of 
in all such cases in the prosecution for the recovery of such penalty conTiction, 
a certificate from the clerk of Iho peace (r) of such conviction is 
on the trial in such prosecution legal evidence thereof. This 
certificate the clerk of the pence (r) is authorised and required, 
within one week after such conviction has been returned to his 
office, to deliver to the collector of excise, or other person autho- 
rised to grant excise licences within the district or place in which 
the conviction has taken place, sotting forth a copy of such con- 
viction, signed by himself, for which he must neither demand nor 
receive fee or reward. If any such clerk neglects or omits to 
deliver such certificate he forfeits for every such oilence the sum 
of jUIO («). 

162. Every person who is (f) lawfully convicted of felony, or of Penon dii. 
selling spirits without liconco (/{)« is for ever thereafter disqualified qoalUied 
from selling beer or cider by retail, and no excise licence to sell 

beer or cider by retail can bo granted to any person who has been by retail ; 
so convicted, [f any person, after having been so convicted, 
takes out oi' has any excise licence to sell beer or cider by retail, it 
is void to all iutoiilsUiid purposes (6). 

Every pcr.son who is convicted of felony or of selling spirits nor wine by 
without liconco (r) is for over thereafter disqualified from selling retail, 
wine by retail, and no oxcise licence to sell wine by retail can be 
granted to any poi'son who has been so convicted. If any person, 
after having been so convicted, takes out or has any licence to sell 
wine by retail, it is void to all intents and purposes (d). 

163. It is nut necessary that the premises should be a dwelling- 
house or that the licence-holder should be the real resident holder 
and occupier of the premises (e). 


M Uxoiso Licences Act, 1825 (6 Oeo. 4, o. 81), B. 22. 
ir) Or pMoon acting as such. 

(») Excise I ji-enccs Act, 1825 (6 Ooo. 4, o. 81), s, 22. 

(t) After 7th August, 1840. 

(a) That is, apparently, without oxcibc licence. See Excise Licences Act, 
1825 (« fleo. 4, c. 81), ss. 26. 27. 

(fc) BeorhouRO Act, 1810 (8 & 4 Viet. c. 61), s. 7. 

(<-) That is, apparoiitly, withi>ut oxcise licence. See Excise Licences Act, 
1825 (6 Uoo. 4, 0 . 81), Bs.' 20, 27. 

(«/) Refreshment Ilouses Act, 1860 (23 & 24 Viet. c. 27), s. 22 ; Finance 
(1900-10) Act, 1010 (10 IMw. 7, c. 8). Sched. VI. ■* 

(r) Finiinno Act, 1910 (10 Kdw. 7 & 1 Ooo. 5, r. 35), s. 2. This ronden 
unimjswtiint (leoisio'ns in Munn v. Southall (1862). 7 L. T. 356 (as lo 
keeping nn eating house); R. v- RuUvn (1875), 1 Q. B. D. 55 (as to an 
aiifiitiimn.1 rotuil lioonce held by bold or of beer-dealer’s licence); R. v. Allmci/ 
(1871), 36 J. P. 634 (us to a railway arch) ; Jh y. il/a»cA<>«(er Juttic/t, [1889] 
1 d. B. 671 ; Ri-r v. Noltiogham Juftiro, [1899] 2 Q. B. 294, C. A. (case of a 
loauugor). 
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Si7B-S£0T. 2. — J» TfijarfU JiMficw’ LkenceB, 

164. No justices’ licence can be granted (whether it he a new 
licence, renewal, or transfer) to any disqualified person during the 
continuance of the disqualification, and no justices’ licence can be 
granted in respect of or removed to any disqualified promises during 
the continuance of such'disqualificaliou. A justices’ licence held 
by a person so disqualified or attached to premises so disqualified 
•is void (/). 

Disqualified persons are (1) any sheriff’s officer, or officer exe- 
rntingthc legal process of any court of justice iu England or Wales, 
while he is such officer ; (2) any person convicted of felony (f/), tliis 
disqualification continuing for the life of that person (/<) ; (B) any 
person convicted of forging a justicos' licence or making use of a 
forged justices’ licence, knowing it to have boon forged, this dis- 
qualification continuing for the life of that person ; (4) any holder 
of a justices’ licence convicted (i) of permitting his premises to bo 
used as a brothel, this disqualification continuing for tlio life of that 
person ; (5) any person ordered to be disqualified <k) on conviction 
for selling intoxicating liquor without a justices’ licence, this dis- 
qualification continuing for the time mentioned in the order (f) ; 
(6) any person who by any other statutory disqualification is 
disqualified (/). 

165. Any person licensed for the sale of intoxicating liquors (ni), 
or for keeping any place of public enter! aininent or public resort 
who has been convicted a second timo for bertaift oil'ciieos under 
the Frovention of Grimes Act, 1H71 (n), is disqualified for a period 
of two years from receiving any such licence ; and any licence 
granted in contravention of this provision is void (a). 

Any person who is a second time convicted (^) of selling or 
Buffering to ho sold by retail ale or beer or any other excisable 
liquors without being duly licensed (c) so to do is rendered 


(/) I.ioennnq (Cojiswilidalion) Act, 1910 (10 Edw. 7 & 1 Oco. 5, c. 24), s. .'i4. 

• (^) Whether bcfdie or after l#!i70 {It v. Vint (l.STf'i). Fi. 11. 10 11. I9d). See 
the Wine and Bcorhoueio Act Amentimont Act, 1870 (riH S: :J4 V'iot. c. :'9), e. 14, 
now repealed and re-ctmeted bv tho Licensing (Uunsoliilsition; Act, 1910 (10 
]«Mw. 7 & 1 Qeo. c. 24), h. 30, but tlie wording is slightly diil^erciit, “ during 
the lifetime” being subfilitutod for " for ever.” 

(/*) Or until free pardon (//ay v. London (3Wcr Division) JusUcia (1S90), 24 
Q. B. J). 561). 

(i) Whether under the Lii'onsing (Consolidation) Act, 1910 (10 Edw. 7 
& 1 Geo. 5, c. 24), or othorwiso, 

(A:) Under tlie provision confciiTied in tho Licensing (Consolidation) Act, 1910 
(10 Edw, 7 & 1 Goo. o, c. 24), h. (w. 

g lhid.f 8. 35 ; see i? y., lUd., 8. 65. 

;) It is not clear whothor iliis moans licensed by justicos or licensed by the 
eacdse authorities* 

(n) Namely, any oflence under the rrovontion of Crimes Act, 1871 (34 & 35 
Wict. c. 112), B. 10. Tho offences are for haibouring thieves etc.; see p. 135, 
post, 

(a) Prevention of OKmos Abt, 1871 (34 & 36 Viet. c. 112), s. 10. 

(61 Under tho Sale of Beer Act, 1796 (36 Geo. 3, c. 113), s. 1. 

(e) That is, apparently, ]ic 9 nKed by justioes; the Saje of Beer Act, 1796 (36 
Qeo. 3, c. 113), being a police law and not a revenue law (/t. v. Jlamon (1821), 
4 B. & Aid. 619, per AnnoiT, O.J., at p. 621). 
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incapable of being thereafter licensed to keep an alchoase or to sell 
ale or beer or other excisable liquors by retail {d). 

But 'where an applicant for an order sanctioning the removal of 
a justices’ licence to sell intoxicating liquors has been previously 
convicted of selling spirits without an excise licence, the justices’ 
licence to sell intoxicating liquors afterwards granted to' him upon 
such ajiplicatiou is not invalid and will not be quashed by the High 
Court («). 

166. A justices’ licence granted nominally to a man who is dead 
is null and void, oven if obtained by his executors (/). 

167. Subject to the alK)ve disqualifications justices may grant a 
licence to any person whom they think lit and proper (^r). 

Shot. 4. — Ijiialijicd and Disqualified Preinixi's. 
l3uB-SK<j'r. Ir—As reynrds Eaxiee TAcemed. 

168- No excise licence to sell beer or cider by retail (//) can be 
granted in respect of any dwelling-house which is not, with the 
preinises occupied therewith, of the annual value (i) of (1) £15 at 
the least if situated in the cities of Jjondnn or Westminster, or 
within any parish or place within the bills of mortality, or within any 
city, cinque port, town corporate, parish or place, tl.'e po 2 >aIation 
of which according to the last parliamentary census (/;) exceeds 

10.000, or within one mile, measured by the nearest 2 >ublic street 
or path from any poking idace used at the last election for any 
town l'’i”ing tfie like i)opulation, and returning a member or 
members of I’arliamout (f) ; (2) fill, if situated within any city, 
eitjquo port, town cor 2 )orato, parish or place, the population of 
w'hich, according to such last parliamentary census (k), exceeds 

2.. ’>00, and docs not exceed 10,000, or within one mile, measured as 
above mentiotted, from any polling place used at the last election 
fur any town having the like population as last aforesaid, and 
returning a member or members of rarliament (i) ; (3) £8 if situated 

Id) Sale of Oocr Act, 175)0 (38 Ueo. 3, c. 113), s. 1. 

(e) It. v. Itnper, Kx jiarte iVic? (181)‘l), 03 L. J. (sr. C.) C8. 

(/) Coi-lcs V. (iaie (1>S71), 7 Ch. App. 12. 

M As to Oio legality of a Ixirough custom that only a burgess may carry on 
the business of an aIohouse-keoi)cr, see Lckater Ciirfwi'atioii v. Jtmgem (1833), 
2 Nov. & M. (k. b.) l.'Jl, and titlo Custom and ITsaoks, Vol. X., p. 247, 
uoto (0. 

(h) Under the lloorhouso Acts, 1830 (II Geo. 4 & I Will. 4, c. 64) j 1834 
(4 & 6 Will. 4, c. 8.7) ; and 1840 (3 & 4 Viet. c. Cl). 

(t) Licensing Act, 1872 (35 & 36 Viet. c. 94), s. 46, Formerly (under 

the neerhowso Act, 1840 (3 * 4 Viet. c. 61), s. 1) “ rated in end sum to the rate 
for tho relief of the poor of the parish, township, or place in which such house 
and promises are situate on a rent or annual value of ” etc. Under this enact- 
ment it was hold that one house partly in one parish and partly in another and 
rated in each in a sum of less than the qualifying sum (thouyh b 4> more than 
the qualifying sum wlien both token together) was not qualified {Jennings y. ' 
Manchester City Jwlicee (1870), 22 L. T. 412). 

(k) See Re itruilt, J)ruitt v. Debtor, [1903] 1 Ch. 446, C. A. The last census 
was taken on 2ud April, 1011 (see Census (Great Britain) Act, 1910 (10 
Edw. 7 & I Goo. 6, 0 . 27), s. 1). , * . 

(0 Beerhouse Aot, 1840 (3 A 4 Yiot. c. 61), s. 1. Extra parochial places are 
provided fur in s. 4 (ibid.). 
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elsewhere, and every licence granted contrary to tliese provisions 
is nnll and void (?n), • 

169. But this does not prevent a person from obtaining, at the 
expiration of his existing licence, a renewed licence in respect of any 
house in which he was on the 7th August, 1810, duly licensed to 
retail beer or cider (n), notwithstanding such house may not be of 
the annual value (o) so prescribed ; and the olheors of excise duly 
Authorised to grant licences may renew and continue to grant 
licences to such person (being in other respects properly qualified), 
so long as such person continues to be the real resident holder and 
occupier of the same house (p). 

170. If the dwelling-house in respect of which the licence is sought 
is occupied with and communicates with a shop, and the dwelling- 
house and shop together are of the requisite annual value, this is 
sufficient, even though other articles besides intoxicants are sold 
in the shop {q). 

171. If a parish is part of a city, cinque port, or town corporate, 

or if a parish contains several townships or hamlets, or collections 
of houses which have acquired separate names, tlien llie population 
of the larger area must be considered (r). 8o, il part of a parish 

is within a borough, the population of the whole parish, and not 
merely the part outside the borough, is to be considered (x) ; hut if 
the hottse is situated in a collection of housos u'hich has no local 
rights peculiar to itself, but has roccivod a< soiiavatc minio, and 
such collection of houses comprises parts of sove)'a1 townships, 
the whole population of such collection of lionscs is to he 
considered (/). 

172. No excise licence to sell foreign wit;e by ictail to )je 
consumed oti tho premises can bo granted for any rol'roshnieiit 
house, which with the premi.-es belonging thereto and occupied 
therewith is under the annual value (if) of (1) £*10, or (2) £*‘20 if 
situated in any city, borougl), town, or place containing a popula- 
tion exceeding 10,000 according to the last parliamentary census ; 
and every licence granted contrary to the provisions is void to all 
intents and purposes (a). 


(m^ BcorliuiifeO Act, 1840 (3 & 4 Viet. c. 01), b. 1. I'lxtrn pitrocliial {ilnccs nro 
proTidwl for hi 8. 4 (tbwf.). 

(n) Undei- tlie liocrhousic Acts, 1830(11 Goo. 4 & 1 Will. 4, c. fil) or lh3t 
(4 &o Will. 4,0. 8o). 

S Licenedug Act, 1872 (3.) & .76 Viot. c. 01), h. 46, ml fin. 

) Beerhouse Act, 1840 (.3 & 4 Viet. o. 61), s. IS. 

({f) OarHfy v. FotU (1870), It. R. 6 Q. B. 86. 

(r) T. (1 see), L. R. 1 Q. B. 480; WathinyUm aSVoM (1863), 

6 B. & 8. 617«; Prctlon v. RucAlry (1870), L. R. 6 Q. B, 301 ; Jlire .site (1872). 
L. B. 7 C. 1*. 378. 

(«) WiiuUor V. Jffftry (1866), C B. & S. 628. 

((; Jl. V. Oharlttworm (1851), 20 L. J. (H. 0.) 181. 

fu) Idcenmng Act, 1872 (35 & 36 Viet. o. 94). s. 40, od Jiit, 

, (a) Refreshment Houses Apt, 1860 (23 & 24 Viot. c. 27), s. 8. As to last 
censiu, see DrvUt, Druiit v. Dthkr, [1903] 1 Ch. 1146, C. A., aiid note (k), 
p. 57, ante. An to refi-oshment houses, see pp. 92, 93, pott. 
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SrB«*^EOT. 2 . — Js regards Jmiicn' Lkenru, 

•173. A jnsticos’ licence cannot be granted in respeot of, or 
removed to, any pruinisoH which are disqualified premises, daring 
the continuance of the disqualifioation, and a justices’ licence 
nttnehod to disqualified premises is void (&). 

Disqualified premises are premises (1) in respect of which the 
justices' licences of two persons (being persons neitlier of whom held 
a justices’ licence in respect of the premises on the 10th August,. 
]872) are forfeited within two years, the disqualification to con- 
tinue for one year from the date of the last forfeiture ; and (2) in 
respect of which by any statute (c) a justices’ licence cannot be 
granted (d). 

174. AVhere two convictionB for cortain offences under the 
Prcveiilion of Ciinios Act, 1871 (<.'), have taken place within a 
period of tbnje yi'iirs in respect of the same premises, whether the 
persons convicted were or were not the same, the court must direct 
that for a term not exceeding one year from the dale of the last 
of such convictions no licence for the sale of any intoxicating 
li(|Uor8, or for keeping any place of public enteriainmcnt or public 
resort, shall be grjinlcd to any person whatever in respect of such 
premises ; and any licence granted in contravention of this provision 
is void (/). 

175. Ill any case where the conviction of the holder of a licence 
involves the disqualiliealiou of the licensed premises, the court 
beforo whom the coiiViction takes place must cause notice of the 
disqualilicalion to be served on any registered owner of the promises 
it tiiat owner is not the occupier (/;). 

176. rioinises to which on the lOlli August, 1872, a justices’ 
on -licence was not alLaclied are not qualilied to receive a justices’ 
on-licence unless (1) the pmuiisos are of tho annual value of not 
less than (i.) dJoO, if situated within the administrative county of 
Ijondon, or willjin llio four-mile radius of Cliaring Cross, or 
witliiii an;, buvn coiilaiuiug a population of not less than 100,01)0; 
or if the licoJice is not a linuico for the sale of spirits, .£;10 ; and 
(ii.) lJU), if situated olsewlicie ami within a town containing a 
population of not less than 10,000, or, if the licence is not a 
licence for the sale of spirits, 1^20 ; and (iii,) £15, if situated else- 
where than as aforchaid, or, if the licence is not a licence for the 
sale of spirits, £13; and (3) the premises arc, in tho oiiinion of 
the liconsiiig justices, structurally adapted to the class of licence 

S Lircasirg (Consrtlid»tion) Act, ISIO (10 Edw. 7 & 1 Goo. 5, c. 21), s. 31. 
Othor than the liioensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Qeo. 5| 
0. 24). , 

U) I hid., 8. 36. • 

(e) 34 & 35 Viot. c. 112, B. 10. Sec p. 135,pcwt. 

(/) rreventioii of Crimos Act, 1871 (34 & 35 Viet. c.i]2), a. 10. It is not 
dear whether a justices’ licence or an excise licence is hero intended. The 
uiTonces are for hiirbom-iiig thiovea etc. ^co p. 135, posf, 

(a) Licensing (Consolidation) Act, 1910 (lO £dw. 7 A 1 Qoo. 5, e. 

S. 66 (2). 
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which Ih j'eqnired, and in particular uuless the house contains, 
exclusive of the rooms occupied by the inmates tliercof, if ^e 
licence authorises the sale of spirits, two rooms, and if the licence 
does not authorise the sale of spirits, ono room, for the 
accommodation of the public {h). 

ilailway refreshment rooms are excepted from the above require- 
ments as to annual value (t). 

Premises to which on the 10th August, 1872, a justices’ on-licence 
for the sale of beer or cider alone was aKached, are not qualified 
'to receive a justices’ on-licence unless they are of the annual 
value of (1) i)15, if situated in the administrative county of London, 
or within any town containing a population exceeding 10,000, 
or wilhiu a mile, to he measured by tlie nearest public street or 
path, from any polling place used at tho last election for any town 
having a like population and returning a member of Parliament ; 
and (2) ^L'll, if situated in any town or parish tho ]) 0 |)u 1 ation of 
which excccils 2,i)00 but does not exceed 10,000, or wit bin a mile, 
to be measured by the nearest public street er path, from any 
polling xilace used at the last election for any town having the like 
population and returning a member of Parliament ; and (0) J;8, if 
aitnuted elsewhere than as aforesaid (,/). 

Promises w'hich on the 10th August, 1872, were rofroslimont houses 
to which was attached a justices' oii-liccnce to soli wine by retail 
are not qualified to receive a justices’ on-licence unless they are 
of the annual value of (1) £20, if the house is situated in any 
town containing a population exceeding 10,Q00 ; apd (2) £10, if the 
house is situated elsewhere (A). 

These provisions apply to premises so licensed on tlio 10th August, 
1872, even if there lias boon a break of two days in the continuity 
of the licence since the 10th August, 1872 (/), and apparently even 
if the break is for a longer period (vi). 

177 . Fully-Uconsed premises to which a justices’ liconco was 
attached on the 10th August, 1872, are exempt from the necessity 
of any valuation qualification (n). 

Premises in respect of which licences are held for the sale by 
retail of liqueurs, spirits, wine, or sweets for consum]itioii off the 
promises, are not subject to any valuation qualification (o). 


(7i) Tieonmng (ConHolidatioii) Act, 1910 (10 lidw. 1 & 1 Goo. 6, o. 24), 
s. 87 (1), (2), Si-hod. V., I’ait 1. 

(»■) /Mfl., 8. 37 (3). 

U) im., 8. S7 (2), Schod. V., Pnrt IT., 1 (a), (b), (c), 

{kS IM.. 8. 37. 8ched. V., Part IL, >2). Am ht what is a refroahineiit house, 
see Refreshineiit Houses Act, 1800 (23 & 24 Viet. c. 27), m. 6 ; Taylor v. Oram 
(1862), 1 II. & C. 370; Iloivr^ v. Maud Reventir lloara (1876), 1 £z. 1). 38d, 
0. A. ; Miilrv. Kmy (187<i), Ij. R. 10 Q. B. 694 ; Kalleiray v. Macdougal (1881), 
46 J. P, 207 ; M'mn ▼. RmUhall (1862), 7 L, T. 36G; and soo p. 92, po$i. 
ll) Igw V. flAonn, j;i9033 A. 0. 320. 

(«i) 8cn /(T/oe v. ffhann, mjira, ftr Ijord IIalsbvby, L.O., at p. 323. 

(») «. T. Mann (1873), L. li. 8 U. B. 236. 

• (o)*A Morison (1801) ,56 J. P. 87 ; 8. t. Jkdivdiy {Monmouilaihirt) 

Lirenriny Jndi a (1874), 38 J, P. 807. 
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178. Preuiisea are not qualified to receive a jaetices’ off-licence A 

tor the sale of beer or uidor unless they uro of the annual Qualified 
valuo above mentioned required for premises to which on the andDis* 
lOtli August, 1872, a justices' on-licence for the sale of beer or cider Qualified 
was attached (/)). Premisee. 

^ But no annual value is re<iuirpd in t^e case of a junticos’ off- Disqualifica- 
licenco granted to a bonr-dcaler by way of renewal from time tion in respect 
to time of a justices’ oIT-liconce for the sale of beer w’hicb was in off-lice"**- 
force on the 14th July, 1870, tuid was then held as a beer-dealer’s ' 
additional licence (q). 

179. “Promises” in relation to the value of licensed 2 iremise 8 Um-utof 
includes any oflicea, courts, yards, and gardens occu 2 >ied together 

with the hou;-'o in which the liquor is sold, exco^jt any such otfices, 
courts, yards, or gardens as uro proved to the salisfactitm of the 
Goiimussionoi's of Customs and Excise to bo used for any trade or 
business distinct from any trade or business carried on ui>on the 
premises by the licence-holder (r). 


160. The 2 >npulatiou must be ascertained according to the last linwpopnia- 
publishod ceu.mis for the time being (s). , 

^ ^ a-«fort:nncf]. 

181. The aniuial viilue of pveniisG?: for licensing purposes is u'liaiistiic 
tho annual rnut which a tondnl might he reasonably expected, yaUie. 

taking one year witJi another, to pay for the preiniseH, if ho uncler- 
took to pay all tenant's rates and taxes and tithe coinrniilation 
rent-charge (it any), anid if the laiidloid undertook to boar the cost 
of the loji.tlis and insurance and other expenses (if any) necossary 
to maintain tho premises in a state to command the said rent, and 
if no liconce were graiihul in respect thereof ; but no land shall he 
incliuled in such preinises other than any pleasure grounds or 
llower or kitchen gaidcn, yani, or cunilHge, usually held and 
occupied and used by the persons residing in and frequenting the 
house (/). 

Tho value is the value at the time of hearing the application, Mtjmsnt 
whellior that he at tho general annual licensing meeting or 
an adjourned inerting (?/)• 

Tho hGensiiig justices are to take such means as may seem to 
them best for ascertaining tlie aiuiual value of any premises, and 


f T»j TiironMiiir (Oimsnlidiition) Act, lUlO (10 Kdw. 7 & I Ooo. 5, c. 2^), *4. liS, 
nnd Sclied. V., Part III. : /?. v. /iurt/ (1870), 4S J. P. ‘2S6. Sco /u 

t'vmhcriantl Juatkis (1S8L), S Q. B. iX 500. As to tho animul valuo refurrod tn, 
SCO 1). GO, utde. 

'#/) fjiconHing (CousolidaUon) Act, 1ft U) (10 Kdw. 7 & 1 Geo. 5, c. 21), s. 38. 

V) PiniiiiconftOft-10) Act, miO 7, c. 8), s h'l, 

[«) Jiiconsing ((,’onKolidalio«) Act, IftlO (10 JUdw. 1 & i Geo. o, o. 21), s. 109 , 
Hiid see nolo {I'), p. 67, a>ttr, i 

{l) Licensing ((Consolidation) Act, 1910 (10 Kdw. 7 & 1 Oco. G, c. 24), s. 39 (2) ; • 
oonipiro /hiker v. Afnrah 19 P. 117. Ciirtiluge may iiicluile a 

T»ioco of viicnnt groun*! in front of a public-Uoupo, notjfoiiced oil from the 
r^Toet [Moraon v. l.otvUm, Chatham atvi Dot^ Hail, Co. flWCS), L. R. 6 E<[. 
101). But an orchard holiiiid a dwelling-lioiiso and its outhomsos is not yrithin 
tho cnrtiLHge (.-is>/nfth yMJriffin (18SI), 18 J. P. 7f4). 

(«) R, V, Montagu (1884). 49 J. P. 55. 
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may, if Ihey think fit, order a valuation thereof to be made by a 
competont person appointed by them for the purpose, and ^ay 
order the costs of the valuation to be paid by the applicant for a 
licence (a). 


Part VIII. — Discretion to Grant or Refuse 

Licences. 

Bqgt. 1. — Excise Licences. 

182. There does not appear to be any discretion vested in the 
excise authorities as to the persons to whom excise licences shall be 
granted, every one being apparently entitled to an excise licence 
provided that he complies with all the statutory requiromeuts and 
is not the subject of any statutory disqualification. 

Sect. 2. — Justices’ Licences. 

Sxtb-Sbgt. 1 . — Ahaolate Diacreiion, 

183. There is an absolute discretion, except in one case (5), to 
refuse the grant of a justices’ licence (whether a new licence, 
renewal, transfer, or special removal), or an order sanctioning the 
ordinary removal of a licence to sell intoxicating liquor by retail, 
whether it be for consumption on or oil the promises (c); but in 
some cases the power to refuse a renewal or a transfer of a licence 
is vested in a committee of quarter sessions instead of in the justices 
acting for the licensing district (d). 

This absolute discretion must be exercised according to 
law, and not in an arbitrary manner (<;). But justices aro not 
limited as to the kinds of objection they may mnke(/). A licence 
may be refused on the ground that there are already enough 
. licensed houses in the district \g), or tliat the house is too far 
removed from police supervision (ji), or that tlie house has beeu 
closed for some months (i1, or is frequented by prostitutes {k), or is 


(а) licensing (Consolidation) Act, 1910 (10 liklw. 7 & 1 Goo. 5, c. 24), s. 39 (1). 

(б) 8oe p. 63, 

(e) liioensiiig (ConsolidationlAet, 1910 (10 lildw. 7 & 1 Ooo. 5, c. 24), ss. 9, 26 ; 
Ex jmrte BeudttU {isn), i‘2 J.y. HS; E.v.8inith (1373), 48 L. J. (m. c.) 33; 
ExjiarU Minn/tt <1884), 31 J. P. 34 ; E. v. Kay (lss2), 10 Q. 11. D. 213. 

(d) Licensing (Consolidation) Act, 1910 (10 £dw. 7 & 1 Geo. 6, o. 24). s. 19. 

(e) Sharp V. Wake/ield, [1891] A. C. 173, per Lonl llAi.8iiUttT, L.O., at 
p. 179 ; compaie B. v. Battler (1864), 4 D. & S. 939 ; Bookda Cose (1398), 3 
Go. Bep. 09 b, 100 a. 

(/) Ortffitha T. liimeathire Juitieee (1887), 3 T. L. B. 672, per Wills, J. 
m B. ▼. Laneaahire Jvutkra (1870), L. B. 6 Q. U. 97 ; B. v. Smilk (1878), 48 
L. J. (u. 0.) 3S. » 

(A) Sharp v. Wakefidd, tujtra; see, however, B. v. Syloerter (1802), 3 B. & S 
822. 

i ij ChiffiUkt V. LaneatkiK Juetkei, eupra. . 

h) Sharp T. Ilughei (1893), 37 J. P. 104. 



Paet vni.— Discebtiok to Qbamt or Refuse Licences. 


of a disorderly character (Q ; and the rene\7al of a licence may be 
refused on the ground that the house is of a disorderly character, Justices’ 

even though the same objection has Ijeen taken at a previous transfer Llcencea 

sessioiis, and the transfer nevertheless granted {£). 

But justices must exercise their discretion in each case that comes Improper 
before them, and cannot properly come to s resolution beforehand 
with regard ,to all applications of a particular class, for example, 
that they will refuse all new licences {ni), or that they will refuse all . 
licences for houses where prostitutes obtain refreshments (n), or 
that they will refuse a licence to everyone who does not agree to 
take out an excise licence for the sale of spirits (o). 

No action lies against jnslices for the refusal to grant a licence(p). Proceedings 
though criminal proceedings may be taken on account either of the ?e<»n8t 
granting or of the refusal of a licence if justices act corruptly (g). 

ScB-SsoT. 2 . — Limited Ditcretiw. 

184 . Licensing justice.s cannot refu.se to an applicant the i.iinited 
renewal of a justice's off-licence for the sale of wine, spirits, liqueurs, 
bwcots, or cider, which was in force and hold by the applicant on the 
2.5th Juno, lilO‘2, including any licences granted by way of renewal 
thereof from time to lime to the applicant, except on one or more of 
the following grounds (r) : — 

(1) That tho applicant has failed to produce satisfactory evidence Gronrdsfoi 
of good character ; 

(2) That tho house or shop in respect of which a licence is sought, 
or any adjacent hou!% or shop, owned or occupied by the appli- 
cant, is ot a disorderly character, or frequented by thieves, prosti- 
tutes, or persons of bad character ; 

(8) 'J'hut the applicant's licence, previously held for the sale of 
wine, spirits, 1)eor, or cider, has been forfeited for his misconduct, 
or that the appli<‘aut has, through misconduct, been at any time 
adj edged disqualified from receiving uny such licence, or from selling 
any of the said articles ; 

(4) That the applicant, or the house in respect of which he 
applies, is not duly qualified as by law required (f) ; ' 

(/) Smith V. ShrtMti, [1S9S] 2 Q. H. ;;17. 

I’M.) lt.v. iralsall dm tir>v {lHd4\ 3 O. 1j. R. 100; H. v. Sifiveeter (1862), 31 
li. J. (M. C.) 93, per WlGUTM.\Jf, J., at p. 93. 

{«) S/iarp V. i/wyA'* (1893), 67 J. 1’. 101. 

(o) R. V. Si/lvrab-r (1802), 2 B. & 8. 322 ; Sharpy, Wahrfitld, [1391] A. 0. 173, 
per I.ord Halsbury, L.C., nt p. 180. 

( ») Uaeaclt v. Uotfo. A«// (1770). 3 Wila. 121. 

Iq) R. V. Filetrooil (1780), 1 Bum’s Jnstico, 30tli ed., 120; R. v. HoHand 
<ind Forfter (1787), 1 T«rm Bop. 69'2 ; R. v. loun^ awl Pitta (1768), 1 Burr. 

.j.j0; R. V. WiHiaMa, R. v. Pania (1702). 3 Burr. 1317; Jt. v. Jtapha (1702), 

3 Barr. 1318 ; R. v. Hum and I^ice (1706), 3 Burr. 1716 ; R. v. Ilnrrita (1811), 

13 I'latit, 270; R. V. rempto (1604), 1 Keb. 727; It, v. Corneliua (1744), 2 Btra. 

1210. 

(r) Licensing ((Junsolidation) Act, 1910 (10 liUw. 7 & 1 Oeo. 6, c. 24), a. 17, 
Scljnd.I.,PBrtX 

la) As to tho meaning of adjacent, sec )\'ellingtm Corptumion v. Lower Hutt 
Corporalinn, [1904 1 A. C. 773, 1*. 0. 

It) Idceiising (Oonsolidatiou) Act, 1910 (10 lSdw,7 & 1 Oeo. 5, c. 24), 9. 17, 

8ched. L, Part 11. The ahoro tour ol>joution8 ate quite diatioot from one 
another {Whtfen v. Mailing, [1892] 1 a B. 302, 0. A., per T.onl Esueu, M.R., 
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(5) That the applicant has sold snrreptitiously under the licence, 
or has assisted in concealing or misrepresenting the nature of goads 
under the licence ; or 

(6) That the applicant has in any other ■way, in the opinion of 
ilio licensing justices, l)een guilty of misconduct in tlic management 
of his business under tht licence (a). 

185 . If a houso has been altered the justices must decide 
whether the alterations have or hav'e not left the house the same 
as that i)reviously licensed. If they decide that the house is 
the same, they are limited to the grounds above mentioned. If 
they come to "the conclusion that the house is not the same, then 
they must deal with the application as if it were an application for 
a new licence (t). 

186 . In order to limit the discretion of the justices to the grounds 
above named, the application must he for the same kind of licence as 
previously held, for example, if previously for the sale of wine, the 
application must not be for the sale of spirits or of cider (c). 

187 . If an applicant for a licence proves his good character in 
f'pite of a conviction, his licence cannot be refused upon the ground 
of character, even thougli the justices do not think him a ill person 
(on grounds other tljan the ground of character) to hold a licence {d). 

If the applicant does not produce evidence of good character, the 
justices ina}' refuse to grant the licence, although no evuhmcc has 
been called against iho ai)plica ill’s character (c), amT even where 
evidence is given in his favour, if they think it is insuliicieni; (/). 

Evidc^nce which has been given upon a charge against a licensee 
tor ail oiTence, of which charge the defendant was aciiuitted, can he 
called again and given before the licensing justices in order to 
establish that tlie house is oi a disorderly character (//). 

SiTB-SiicT. Referring to Conijtensadon Aiithwitg. 

188 . The power ul actually refusing the renewal or transfer of a 
licence is vested in the justices acting tor the licensing district 
•only ill the following cases : — 

(1) If the applicatir ‘11 is for the renewal or transFor of w justices’ 
off-licencp. 

ut p. Tho I'uurth of ilio gioiuid.^v givo.'i in tho text, so far as it lelutcs to a 

valiiHiiou qiULliiicatiou, is nr>tapplicii,b]oto liueneosto sell by I'otail wino, sweoU, 
spirits or liqueiira, for coiisuinjaioii oil' the pioiniscs, for, iii thp case of thcHO 
Ijconcfts, no suclt qualificatiuri is by law required (/f. v. Moriaon (IS91), 55 J. V. 
87 : JC. V. JiefJwrUy [Mo)t motif JtsJtire) Lirensing Jneiicea (187f), J. 1*. 807); 8(‘0 
p. 00 , ante, 

(а) Licensing (Ccai&ulidation) Art, 1010 fJO l^dw. 7 & 1 Cico. 5, c. 24), s. 17, 
BcUl. L, Part II. 

(б) R. V. Rrad/ttrd Justices (ISOG), 74 L. T. 287, per Colmns, J., at p. 289 ; 

R. Y. HhfJfUsld Justices (1890), 6.‘J J. I*. 595, U. A. 

(c) IL v.^King (1888), 20 Q. 11. D. 430, 0. A.; soo also Licensing (Ckinsolida- 
tion) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 2^, s. 10 (1). 

(rfj R. V. LanfMtcr Justiru (1891), 55 J. P. 580, 0. A,; reversing, in pari, 

S. C- 55 J. P. 279. * 

(«) Ex jjarte Morgan (1870), 23 L. T. 605. 

f/J R. V. llaidey Juaiiceejisn\ 42 J. P. 102, 

0/) Latimer y. Birmingham Juaticee (189G), 60 J. ]^. 660. The charge in this 
ease was llmt of suffering gaming.** 
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(2) If the application is for the renewal or transfer of a juslicos’ 
oQ-licenoo for the sale of wine alone or sweets alone (/<). 

(8) If the application is for the the renewal or transfer of a 
licence which was not in force on the 16th August, 1901, and had not 
at that date been provisionally granted and confirmed, or, though 
then in force, has not been continuously ip force from that time up 
to the time of the application (t). 

(4) If the application is for the renewal or transfer (^') of a justices’ 
on-licence (not being for the sale of wine alone or sweets alone)' 
in force on the 16th August, 1904, and thereafter continuously 
in force, but not being an old beerhouse licence (Z), provided that 
the justices act upon one or more of the following grounds : — 
(i.) that the licensed premises have been ill-conducted ; (ii.) that the 
holder of the licence has persistently and unreasonably refused to 
supply suitable refreshment (other than intoxicating liquor) at a 
reasonable price; (iii.) that the holder of a licence has failod to 
fulfil any reasonable undertaking given to the justices on the grant 
or renewal of the licence; (iv.) that the licensed premises are 
structurally deficient or structurally unsuitable ; (v.) grounds con- 
nected with the character or fitness of the proposed holder of the 
licence ; (vi.) that the renewal or transfer would be void (m). 

If licensed promises are carried on as such, but in circum- 
stances which result, and are intended to result, in an almost 
complete loss of trade, the renewal of the justices’ licence will not 
be void, and therefore the licensing justices are not entitled to 
refuse to reney it on the ground that the renewal would be 
void (h). 

(6) If the application is for the renewal or transfer (o) of an old 
beerhouse licence (p), provided that tlie justices act u])ou one or more 
of the following grounds, namely : — (i.) that the applicant has failed 
to produce satisfactory evidence of good character; (ii.) that the 
house or shop in respect of which a licence is sought, or any adjacent 
house or shop, owned or occupied by the person applying for a 
licence, is of a disorderly character, or freipientcd by thieves, 
prostitutes, or persons of bad character ; (iii.) that the applicant^ 
licence previously hold for the sale of wine, spirits, beer, or cider, 
has been forfeited for his misconduct, or that lie has through 
misconduct lieen at any time adjudged disqualified from receiving 
any such licence, or from selling any of the said articles ; (iv.) that 


(li) Ijicoueiiig (ConBolidiition) Act, 15)10 (lOEdw. T & 1 Uco. ■">, c. 21), g. IS, 
Sched. II., Part 1. 

(t) Ibid. ; Ji^reer T. Murray, [1894] A. C. a76, per Lord JfEHSCiiEi.i., at 
p. 581. 

(fc) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Gco. 5, c. 24), 
B. 23 (2) (c). 

(l) For a definition see p. 66, fo/it. 

(m) Liconaing (Connuliaatiou) Act, 1910 (10 Kda*. 7 & 1 Qeo. a, c. 24), s. 18/ 

Boned. II., Parts!., II. , . 

In) ll'el'fc V. London (Citi/) Lieetninn Juflicfs lO'Jblj. 1. 70. 

(oj Licensing (Consolidation) Act, 1910 (10 Eu\r. 7 iV: 1 (Ico. 5, c. 24\ 
B. 23 (2) (o); Sinwnds v. JBIarkhralJi Jusltca (IHSS), 17 Q. P. 1). 765 ; and see 
it, V. Sbrffioid dii^icet (HI90), 63 J. P. 595, 0. A. 

( p) For a definition see p. 66, pott, 

U.I.. — XVIII. , P 
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the applicant, ov the house in respect of which he applies, is not 
duly (jniilified as hy law required {q). • 

189 . An old heerhouse licence is an old on-licence for the sale 
of beer or cider, with or without wine, which was granted in respect 
of premises for which a corresponding excise licence was in force 
on the lat Jlay, 1869, inemding licences granted by way of renewal 
of such a licence, whether the licence continues to be held by the 
‘same person or bos been transferred to any other person (r). The 
licence must not only have been in force on the Ist May, 1869, but 
must have been in existence throughout tho intervening period up 
to the date of the application, and must bo in existence at tho date 
of the application. If at any time subsequent to the 1st May, 1869, 
and prior to or at the date of the application, there was not a 
licence in existence in respect of the house, the licence is not an 
old beerhouse licence («). 

But the fact that no intoxicating liquor has been sold on the 
premises for several years (during wliich time, however, tho licence 
has been continuously renewed) does not prevent the licence being 
an old beerhonse licence (0* 


Intemiption 
inexistence 
of licence. 


Grounds of 
refusal mufit 
be specified. 


190 . Any interruption in the existence of tho licence is equally 
eiYective to prevent tho licence being an old beerhouse licence, 
whether arising from the forfeiture of a licence upon conviction of 
a liccncc-holdcr («), even if upon a first conviction for an offence (/>), 
or arising from a refusal (e) to renew the licence (d), or from an emis- 
sion to apply for such renewal (r), or from the oipiralion of tho current 
licence before an application for a grant at speeial sessions ( /*). 

Moreover, the house must be the same, and if a house in respect 
of which such a liconco exists is taken under an Act for public 
purposes, an application for a special removal is not an a])plication 
in respect of an old beerhouse licence {(f). 

191 . Whenever licensing juslices refuse the renewal or 
transfer (li) of an old on-licenco they must specify in writing to the 

• iq) Lic'onsmg ((JonsoUdulioii) Act, 1010 (10 Eilw. 7 & I i), c. 24), s. 18, 
Hciied. 11., Parts!., 11. Eordecisifiiis beoi’ing upon these gri)ii]ids of refu»«al, 
Hce p. 64, oiilf, wliere, inter alia, the same groimds occur; and see Ex parte 
O'Cmvor (1877), 41 J. 1\ 740. 

(?') Licensing (Consolidation) Act, 1010 (10 Edw. 7 & 1 Geo. 6, c. 24), iSchod. 
IL, i'aili L Tnis appears to nave altered the law, in that tho continuous 
renewal of the iusticob' licence is now the eRsoiitial feature, whereas formerly 
it was tho continuous rcuowal of the excise licence which mattorod. See Toir^ 
JvHticu V. VhamUn, [1004] 2 K. J3. 903, C. A. 

(«) Freer v. Murray, [1894] A. C. 576, jter Lor.l IfERScnET.L, L.C., at p. 581. 

h) MaekrtU y.' Brentford Justices, [19(M)] 2 Q. 15. 387. 

[а) It. V. West Biding Justices (1888), 21 Q. B. 1). 258. 

(б) Tomer Justices v. Ghamhrs, supra; ovciTiiling Kx parts Flinn ib Sons 
(No. 2). [1899J 2 tt. B. 607. 

(fi) On a feruior occasion on legal grounds. 

(d) Jlargreaves v. Dawson (1871), 24 L. T. 428, 

(6) R. V. Curzm (1873), L. E. 8 (i. 15. 400. 

(/) Freer v. Mtnrdy, supra. 

(g) Tray nor v. Jones, [1894] 1 Q. 15, 83; BooiUe y. Birmingham Justices 
fiH81),«45 J.P. 635. ^ 

(Aj licensing (Oonsolidatiou) Act, 1910 (10 Edw.* 7 4 1 Qoo. 5, c. 24). 
e. as (2) (c). 
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applicant the grounds of their refusal (i), even though not asked to Bnrr.S. 
do BO (k). Jastices’ 

192 . Ifi however, the licensing justices, upon the consideration 
by them in accordance with the Licensing (Consolidution) Act, K«fcrence to 
1 ^0(0, of applications for the renewa^ or transfer of justices’ 
licences, are of opinion that the question of the renewal of any 
particular old on-licences requires consideration cn grounds other 
than those on which the justices tbetnselvos have power to' 
refuse such renewal or transfer, tliey must refer the matter to the 
compensation authority (hi), together with their report thereon ( 1 ). 

The provisional renewal or transfer of licences included in reports 
of the justices is provided for by rules made by a Secretary of 
State (»)• 

SUD-SfiGT. 4. — Atiachihtj Ctmdiiious iu Lienee, 


193 . Justices cannot annex on the grant of a licence a condition Conauions 
unconnected with the interests of the public, such as that tlio unconnected 
applicant must pay a debt owing by him on a distinct and collateral 
account /'o), or iiinsl pay rates left unpaid by a previous tenant (p). 

Justices may atlach to the grant of a new justices’ oii-licence comiiiions 
(other than a lic.ence for the sale of wune alone or swticLs alone (7)) which may be 
each conditions both as to the payments to bo made and the leniiro 
of the licence and as to any otlicr matters as they think proper in ^ 
the interests of the public, subject as follows : — (1) such conditions (’undiLionsfoi 
must in any case l)e attached as, having regard to proptiv ^'^curin^ 
provision for suitable flremiscs and good management, the justices 
think best adapted for securing to the public any monopoly 
value which is represented by the difference between the Value 
which the premises will bear in the opiiiiou of the justices when 
licensed and the value of the same premises if they were not 
licensed : provided that, in estimating tlio value as licensed 
premises of hotels and other premises w'here the proills are not 
wholly derived from the sale of intoxicating liquor, no iucrciiscd 
value arising from profits not so derived can be taken into con- 
sideration ; (2) the amount of any payments imposed under 
conditions so attached must not exceed the amount thus required to 
secure the monopoly value (r). 


(t) Licensing (Ouusoliilatiuu) Act, 19IU (10 Lilw. 7 & I ticu. 5, 0 . *24), IS (2) ; 
72. V. tiijkca (1870), 1 Q. B. U. o2; Tranter v. Lancashirt JusUcea (1S87), 8 
T. L. R ‘ 678. 

(/ij) Kx iiarU Smith (1878), 3 Q. B. D. 374 ; R, v. AshUm-uiider-Lyne Jusiirca 
(1873), 37 J. P. 85; but it is sufficicat if a lainiilo speyifyiug ground of 
refusal is drawn up by the clerk and road out by the chuiiman, although a copy 
is not given to the applicant, at any rato unless the applicant asks lor a copy 
[It, V. Cumberland Justices (1881), 8 Q. B. D. 369). 

g Soo p. 70, post. 

i) Licousiug (Guiisolidation) Act, 1910 (10 Ldw. 7 & 1 Geo. 5, c. 24), , 
8. 19 (1). 

(n) Ibid,, B. 47; Licensing Rules, 1910, rr, 41 — 45, 

( 0 ) if. V. AtJuiy (1768), 2 Biin\ 653. 

(p) b'eist V. Tower Justices (1904), 08 J. P. 204. 

(r/) Licensing (Consolidation) Act, 1910 (10 7 & 1 Geo, 5, 6. 24), 

8. 14 (6). 

(r) Ibid., 8. 14 (1). 
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MMT. s. qijig amoTint of any payments mode in pnrsuance of any anoh 
Justices’ conditions is to be collected in the same manner as the duties t>n 
Licences, jodj taxation licences within the meaning of the Local Government 
Act, 1888 (s), and must bo paid into the Exchequer (/). 


Ordinary 

remoraL 


Notice to 
owner of 
ondertakin^j 
xequirod. 


194. The provisions qs to attaching conditions to the grant of 
new licences do not apply in the case of an application for an 
order sanctioning the ordinary removal of a licenco (u)- 

195. Whore the justices, on an application for the renewal or 
transfer of an old on-licence (a), ask the licence-holder to give any 
undertaking, they must adjourn the hearing of the applicaiiou and 
cause notice of the undertaking for which they ask to be served 
upon any registered owner of the premises, and give him an 
opportunity of being heard (b). But this provision does not entitle 
the justices to refuse to grunt the renewal or the transfer if the 
applicant declines to give tho undertaking asked for, whether the 
application be in respect of an old boeidiouse licence (c), or in 
respect of a fully-licensed house (d). 


Part IX. — Compensation. 

Sect. 1. — The Compensation Authority. 

Power to 196. The power to refuse the renewal or the transfer of an old 
refuse old on-licence (c) on any ground other than tho grounds upon which the 

on-licence. licensing justices can refuse such renewals or transfers (/) is vested 
in the compensation authority and not in the licoiising justices, but 
can only be exercised on a reference from those justices, and on 
payment of compensation (g). 

Compengaiion The compensation authority is, (i.) as respects a licensing dis- 
authority. trict being a petty sessional division of a county, quarter sessions ; 

Jii.) in a county borough, tho whole body of borough justices, and 

(i) 51 & 52 Yict. c. 41, B. 20. 

Lictiusing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. o, c. 24), s. 11 (o). 
Tlie duties on local taxation licences ore collected by the CoiiiiuL»8ionerB of 
Inland Iteyenue (see title Seven ns), and are payable by them to the local 
taxation account. But the power to levy tho duties may, by Order in Council, 
made on the lecommeudation of the Treasury, bo transfermi to county oouncili 
(Local Government Act, 1888 (51 & 52 Yict. c. 41), b. 20, belied. 1.). 

(u) B. Y. iHljiukwater^ [1905] 2 K. 13. 4G9. 

(a) As dofiiM in the liceuhing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 
fip c. 24), Sched. JL 

(b) Ibid., SB. 16 (5), 23 (2) (c). 

(c; [t. V. Grimvnide, Ex parte (Jatchpde A Co,, It, y. Ihdda, Ex parte ItoberU 
and i\''alker A Son (1905), 21 T. L. K. 366. For tho defiuLLiun of " old beerhouse 
^ licenco,” soe p.'60, ante, 

(d) It. y. Dodds, [lOOii] 2 IC. B. 40, C. A.; and soo Uossi y. Edinbtmjk 
Coi^itjratiort, [1905] A. C. 21 (cabc of a licenco to sell ico-croiim). 

(«) Ab (lesciibcd in the Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 
1 Goo. 5, c. 24), Sched. IX., Port 1. 

if Y pp. 24 et seq., antn • 

^) Licensing (OonsoUdation) Act, 1910 (10 Edw. 7 A 1 Qeo. 5, o. 24)i 
8. 18 (1)> 
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(iii.) in a borough not being a county borough, the quarter seseionB Smt. i. 
for the county {h). Dlie Com- 

197. The compensation authority may divide its area into Autbori^, 

districts for the purpose of its powers and duties as such authority, , ■: — 

and in that case those districts are deen^d separate areas for the ^*’'***®® 
purposes of those powers and duties under the same authority (i). 

198. A compensation authority may delegate any of its powers* ndegation of 
and duties as such authority to a committee appointed in accord- 

ance with rules made by it, and, when the authority is the quarter 
sessions, must so delegate its x>nwer of determining any question 
as to tho refusal or transfer of a justicos’ licence and matters 
consequential thereon (/.-). 

199. Where quarter sessions have customarily been held uivmonof 
se])aruioly by adjournment or otherwise for any part of a county, “““ties, 
the Socrctary of State may by order, on the application of the 
justicos sitting at each such separate sessions, constitute, for tho 
purposes of tho execution of the powers and duties of quarter 
sessions as conlirming and compensation authority, any part of 

the county, fur wliicli quarter sessions are fur the time being sc 
separately bold, a separate county, and the justices usually sitting at 
those quarter sessions a 8C])arate quarter sessions, a)ul make all 
necessary provisions for tho administration of those powers and 
duties in such a case (f). 

200. Any compensation authority who may or must appoint a Bnic*. 
committee may make rules, to be approved by a Socrelary of State, 

for the modo of appointment of thoso cominittees, and,' so far as 
not otherwise provided for, the procedure of those committees fw)- 

A Secretary of Slate may make rules providing for consti- 
tuting, where requisite, committees of quarter sessions standing 
committees (h). 

201. Tlio justices of any borough, not being a county borough, Appointmcui 
but having a supiirale commission of tho peace, are entitled to of adjitionai 
appoint one of their number to act, with roference to the deter- 
mination of any question as to tho refusal of the renewal or 
transfer of a licence, and any matters consequential thereon, on 

tho committee appointed by the quarter sessions of the county 
as compensation authority, and for those purposes any justice 
so appointed is deemed to ho an additional member of the 
committee (o). _ 

A justice of a borough so appointed is not disqualified from acting ■ * 


(h) Licensing (Cuusolidntion) Act, 1S)10 (10 lililw. 7 & I (ico.” 5, e. 21}, s. S. , 

(i) Jbid., fl. a (1). 

h) Ihid., 8. 6 (1). , 

\l) Ibid., R. a (2). Such onleia have boon made in respect of Kent, liaavKatsr, 
Suffolk, and Sussex. 

m) Ibid., B. 6 (3). . • 
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on ihe question of the refusal to renew a licence by reason of his 
having acted as chairman at the meeting of the juBtices of the 
borough at which it was decided to refer the licence to quarter 
sessions (|)). 

Sect. 2. — ProeSure of Compensation Authority. 

202. The compensation authority must consider all reports 
‘made to it on the reference of the matter of the renewal or 
transfer of licences by the licensing justices, and, if it thinks 
expedient, after giving the persons interested in the licensed 
premises and, unless it appears to the compensation authority 
unnecessary, any other persons appearing to it to ho interested 
in the question of Iho renewal or transfer of the licence of those 
promises (including the licensing justices), an opporlnnity of being 
heard, may, subject to the payment of coiupensiilion, refuse the 
renewal or transfer of any licence to which such report relates (q). 

203. A Secretary of Slate may make rules for carrying into effect 

the Licensing (Consolidationl Act, 11)10 (>‘), as to the renewal of old 
on-licences, and may by those rules, amongst other things, provide 
for consnltatiou with the licensing justices as to their reports, and 
for the time and manner of the consideration of those roporls (s), 
and may regulate the procedure of the compensation authority on the 
consideration of tlie reports of licensing justices, and on any hearing 
with reference to the refusal of the renewal or transfer of old 
ou-licencns (<)• ‘ 

204. Although the report of the justices of the licensing district 
must be cniisidci'od by the compensation authority, it is not by 
itself evidence upon which the coLn[)e)Jsation anlhority is entitled 
to refuse the renewal or transfer of the licence («)• The conii)ensa- 
tion authority can only act upon evidence given on oath before it, 
and mere evidence of the number of licensed houses in the district, 
or of the character and populalion of the locality, is not snflicioi:t, ns 
there is no evidence relating to the particular house in question, thus 
differentiating it from the other licensed houses in the district (a). 

But the compensation airlhority has evidence upon which it is 
entitled to refuse the renewal of a licence if it has evidence on oath 
before it as to the accommodation and takings of the particular 
house (b). 


(p) U. V. OJhfiBhire Lieenn'ng Jutticts, Ex jiarU Kuii’h Atlua /Jreiua'ii, Ltd,. 
[1900] 1 K. 

(q) Licenfdng (OoTuolidation) Act, 1910 (10 ]<]dw. 7 & 1 Oco. S, c. 2-1), 
ss. 19 (2), 23 (2) (c). 

(r) 10 Edw. 7 & 1 Oeo. S, c. 24. 

(<) Thid., 8. 47 (a). 

(f) /btd., a. 47 (e). 

(tt) Dart/oi'd Lrnvery Co. v. London {County) Quarler tJnaaioni, [loooj 1 JC. 15 . 


(»} Ihid.; and seSitaven t. HoiUhampUm Juslires, [1901] I K. B. 430; Jt, v. 
Drirdtmter, Ex jiarte Caamty (1905), 22 T. L. R. 12, 0. A.; R. y. Tdhwrat. 
Expante Farridl, It. y. Cox, lixpurU Wat, [1005] 2 KB, 478. 

(6) R. y. Jolmaon {LactsUr Justica), Ex parte Whitmore (1906), 71 J. P. 69. 
The evidouco in this cam waa the house hod miiill accommodation, that 
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The compunsatioii anthoritj may go into any objection to the 
roiiewiil which is raised on the notice of opposition, although not 
referred to in the report of the justices (c)» 

205 . The compensation authority ought not to refuse to allow 
questions to be asked in cross-oxamiiiiitiln of witnesses called in 
support of tho refusal of ii renewal of a licence merely on the ground 
that they refer to other licensed hou.^cs not included in the report , 
of tho licensing justices (d), J3ut Die compensation authority is 
not entillcd, for the purpose of differentiating between two licensed 
houses, to take into consideration what other licences the owners 
of the respective licensed houses are willing to surrender, nor what 
contribution they are willing to make to the compensation fund, in 
coiisidonition of the renewal of the respective licences (c). 

When the renewal of a licence has been refused hy the compensa- 
tion autliority the licence must go forwjird for compensation, and 
the comiionsation autliority is not entitled to refuse to fix the com- 
pensation hecaiise it subsequently discovers Unit the house is not 
of the required annual value. Nor can the licensing justices refuse 
to renew provisionally until tho compensation mdimy is paid (/). 

Except whore s))ccial provision is made in pursuance of any Act. 
or under llie Licensing Rules, 1010, any dncunionts are, for the 
pur|ioso3 of the Licen.siiig (Consolidation) zVet, 1010 (j), sufiiciently 
authenticated on behalf of quarter sessions, or the justices of a 
licensing district, or any committee acting under tho Act (j/), if 
l)urporting to hoisignetl by their clerk (ft). 

Sect. 3. — The Compensation Fund, 

206 . The componsation autliority must in each year, iinlo.ss it 
ccrlitics to the Secretary of State that it is unnecessary to do so in 
any year, tor the purposes of its powers and duties as compensa- 
tion authority, impose in respect of all old on-licences renewed or 
transferred in respect of premises within its area charges at rates 
not exceeding, and graduated in the same proportion as, the ratesi 
set out in the siatutory scale (i). 


tho public rooiiw were amall. that the takings wei-e only about X‘l jier day, and 
that Ukto wore lifteen other licensed buiihos within a radius of 200 ynrd.i." 

(r) Jiowe V. Newiuiftan Licnisintj Justices (1907), 72 J. P. 12, 0. A. 
ifi) Moryav v. At/lesjord Licensiutf Justives, [1900] 1 K. IJ. 4Ii7. 

(r) II V. ,s7maa,‘[1910l 2 K. IJ. -il8, 0. A 
( /■) It. V. irn/’'a// Jioticai, [15110] 2 I\. 11. 210. 

(v) lOEdw. 7 & 1 Geo. a, c. 21. 

(A) /hid , fl. 47 (f) ; Licensing Rules, 1910, r. 54. 

(i) Licencing (GonaolLdationV Act, 1910 (10 Edw. 7 & 1 Gro. 5, c. 21), 
fi. 21 (1), Scheil. 111., Part I. Tho scale is as follows 


Scale of Maxiatcu Charges. 

Animal Value of Proinises to be taken na for the purpose of 
Publican’s Licence Duty, 

£ £ 

Under l.i ... 

15 and under 20 a. ... ^ ... 

20 I, ,, 25 ... 

25 If fi 39 *** *■* 


Maximum 
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1 . 

2 

3 

4 


Sbot. 2. 
Procedure of 
CompeuBa- 
tiou 

Authority. 

EridcDce 
admissible by 
compensation 
aulhoniy. 


Compensatioa 

charges. 



72 


IlTTOXICATlXQ LlQUORS. 


Sect. 3. 
The Com- 
pensation 
Fond. 

ProTisionril 

renewal. 

Hotels and 
places of 
entertain- 
ment. 
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207. A licence which Ims been provisionally renewed, snbjoot 
to a reference to the compensation authority, and the renewal of 
which the compensation authority has refused, is not a licence in 
respect of which a charge can be imposed for the purpose of the 
compensation fund {k). 

s 

208. Tho rato of ehargo in Iho caso of an hotel is one-third of 
,that charged in othor cases, and in the case of any licensed 
premises which are cerliiiod by the licensing justices on the 
application of tlie holder of the licence to be used ouly as public 
gardens, picture galleries, exhibitions, places of public or private 
entertainment, railway refreshment rooms, bond fide restaurants or 
eating honses, or for any other pnrposo to which the holding of a 
licence is merely auxiliary, such rale, not less than one-third of 
that charged in other cases, as the justices Ihiuk proper in the 
circnmstances Q). 

An hotel for this purpose means premises of the valuo of £50 
.mid upwards, which aro proved to iho satisfaction of tbo Coramis- 
sionors of Customs and Excise {m) to bo structurally adapted for use 
as an inn or liotol for the rccoption of guests and travellers desirous 
of dwelling therein, and to bo mainly so used, and in tho case of 
which either no portion of the premises is set apart and usod as an 
ordinary public-houso for tbo sale and consumption therein of 
liquors, or the annual valuo of any portion so set apart and used 
does not, in the opinion of the Commissioners, exceed £25 (»). 

An hotel of even a large annual raluc) a portion of which, 
exceeding £2J in annual value, is sot apart and used as an ordinary 
public-house, does not come within the exemption in favour of 
premises ustd for a purpose to which tho holding of a hcence is 
moroly auxiliary (o). 


OF Maximum cant mved. 


Annufil V.-iluc of rr<‘mi‘'C.s to bo taken iis for tlio purpose of 
Licence Duly. 

' £ £ 

80 and undor 40 

... 


40 „ 

!• 

50 



^0 „ 

V ? 

100 



100 

II 

200 



200 

I1 

300 



.300 

II 

400 



400 

II 

.■iOO 



SCO „ 

II 

600 



600 „ 


700 



700 „ 

1 1 

^00 



800 , 

900 and ovor 

900 


... 


M.ixiiiiiiiti 
Untc of Ciifirge. 

e 

10 

15 

20 

;io 

40 

50 

(50 

70 

80 

90 

100 


fA) Malkin v. /f., [J906] 2 K. B. 88(5 (procoorlin;; by potitioii of rii'hfc). 
u) Licenmiiff (Gonsolidiition) Act, 1910 (10 Kdw. 7 & 1 Ooo. 5, c. 24), 
Sooed. III., Purt I. As to places ot entertninnient gciicrnlh-, tioo title 
TnEATXXS AHT) OTHER PtACES OF BNTERTAmMHS.'T. 

(m) As to thoHO Cihnmissioiierti, seo litlo he venue. 

(ii) riiceusing ^nsolidation) Act, 1910 (10 J<Mw. 7 & 1 Goo. 6, c. 24), 
Scheds in., Part I. As to Aho law i-elating to inns gcaoviilly, sea title Inns 
AKD Ihmkeei'ERS, VoI. XViI., pi>. 301 et »«/. 

(c) B. ▼. Carter, [1907] 1 X B. 208. 
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209. These charges must be levied and paid together with and 
BE part of the duties on the corresponding excise licence, but a 
separate account must be kept by the Commissioners of Customs 
and Excise of the amount produced by those charges in the area 
of any comixuisation authority, and that amount must in each 
year be paid over to that authority in acflordance with rules made 
by tho Treasury for the purpose (p). 

210. If a borough in a county is constituted a county borough (q} 
between the date at wliich the county compensation authority 
im])osos the charge and the date when the cliarge is collected, tho 
Commissioinirs (/■) must pay over to the compensation authority of 
tlie new county borough the charges collected in respect of licensed 
liouses within the new county borough, although such charges were 
imposed by the county antljority («). But if the renewal of the 
licences of houses within tlie now county borough has already 
been refused by the county compensation authority, the county 
compensation authority must pay the compensation (f). 

211. Any sums paid to a compensiilion authority in resj^ect of 
the above cliarges, or received by it from any other source for tho 
payment of compensation, must lie paid by ^’t to a separate account 
under its management, and tlie monej’s standing to the credit of 
that account constitute the compensation fund (ti). Tlie compen- 
sation authority in the exercise' of its powers must have regard to 
tho funds available for the payment of compensation (/*). 

Rub'S have wiade by the Home Secretary regulating the 
manageiueiit and application of the compensation fund end the 
audit of tho accounts of quarter sessions (/r). 

212. 'fho compensation authority may, witJi the consent of a 
Secretary of State, l»orrow in accordance ^\^lh rules made under the 
Licensing (Consolidation) Act, 1910 (a), on tlio security of the com- 
pensation fund, for the purpose of laying any compensation {b). 

A Secretary of State may make rules providing tor the enforce- 
ment of any security given for money borrowed and for the time, 
not oxeec-ding lifteoii years, within which money horroAved must Ite 
replaced (c). 


(р) Lk'onsiiig (OoiisolidMtion) Act, lUlO (1(» Edw. 7 & 1 Oco, 5, c. 21). 

B. 21 (2). Tbeso rules wero dated lOtb March, The year in l■o^])e^t of 

which the charge is payable runs from 5th April to 5th April {Horivu \. /'t.-iw, 
[1007] 1 K. Ik SUl). 

(./) See title Local Govutinmknt. 

(r) Ab to the CommisNioiiers, see note (a), p. IT, rn/ie. 

(fl) /i. V. Inland lierenac li, v. (Ua norgan Ji^stirvs, Kx jntrte 

[1910] I K. n. 851. 

(^) Ibid, The matter will be one for adjusiniuut under the order creating the 
county boroughs. 

(«) Licensing (C.'oiisolidalion) Act (10 Edw. T & 1 iJeo. 5, c. 2*1), s. 2t (4), 

(r) Ibid., H. 21 (5). 

(w) I bid., s. 47 (c); Lkioiising Rules, 1910, rr. 34---3r>,^5— fii. 

(a) 10 Edw. 7 & 1 Ijeo. 5, c. 24. 

(h) I bid., 8. 21 (6) ; LLcoiiHing Rules, 1910, rr. 05—71. • 

(с) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 21), a. 47 (b) ; 
Licensing BuIob, 10 10, rr. 05— 71. 
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213. Any expenses incurred by the compensation authority in 
the payment of coinpeiiKation or otherwise in the exercise of its 
powers or in the performance of its duties as compensation 
authority, and such expenses of tho licensing justices, incurred 
with respect to the matter of the reference to the compensation 
authority Of the question of the renewal or transfer of old on- 
licences or the grant of new on-licences, as quarter sessions may 
allow, must be paid out of the compensation fand(^/). 


Sect. 4 , — Dcdiiclions from Unit 

214. Certain deductions from rent, in no case exceeding half 
the rent (e), may, notwithstanding any agreement to the con- 
trary {f)t be made by any licence-holder who ])ays a charge levied 
for compensation purposes, and also by any person from whose 
rent a deduction is made in respect of tho payment of such a 
charge (fj). 


{d) Licensing (Coubolidation) .Act, 1910 (10 Kdw. 7 & 1 Guo. o, c. 24), 

B. 21 (t 3 ). 

(e) Ibid,, Sched. IIL, Part II. 

(/) ^^'oo/erv. Xorth Easfn’n Ureweriea, [1910] I If. B. 247. 

Licensing (Con.solidation) Act, 1910 (10 Kdw. 7 & 1 Oco. b, f., 24), 
B. 21 (S). The scale of deductions {tlid,, Sched. 111., Part Il.j is as 
follows : — 


A person whose unexpirod term docs not exceed — , 

1 year may deduct a sum equal to 100 per cent, of the charge. 
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215. The unezpirod term is rookooed from the date on which 
tlie charge is payable, namely, lOlh October (/t). 

Where the lessor has granted to the lessee not only an existing 
lease, but also a reversionary lease to commence on the day next bat 
one after the expiration of the existing lease, the unerpired term 
of the lessee includes not only the iinelpired term of the existing 
lease, but also the term of the reversionary lease {i). 

216. Such deductions are a charge upon the rent, and where the 
reversion is settled, a tenant for life has no right, in the absence of 
special directions in the will or settlement, to have any part of such 
deductions paid out of capital (/,-). 

In arriving at the rateable value of licensed premises no 
deduction from the gross annual value is allowable in respect 
of payments to the compensation fund(/). 

.Sect. 6. — Amount of Com]j,;iisatioH. 

217. Tlie aniount of compensation to be paid is a sum equal to 
the ditrereuce between the value of the licensed premises (calculated 
as if the licence were Kubjcct to the same conditions of renewal us 
were applicable itninediatoly before the passing of the Licensing 
Act, 1 DO 1 (m), and including in that value the amoujit of any deprecia- 
tion of trade fixtures arising hy reason of the refusal to renew the 
liconco), and the value whicli those premises would bear if they 
were not licensed premises (n). 

The value *of licensed premises is the amount which they 
might fairly be expected to fetch if sold in the open market (oil, 
and it is material to inquire into tho quantity and quality of the 
liquors sold ut the licensed premises under normal conditions and 
apart from any considerations of a personal or special character, 
such as the popularity of the licensee or the ])roximity of the 
licensed premii-es to tho briuvery ; but there cannot be taken into 
considei'ation, iir addition to the brewer's prolit arising from the 
supply of liquor to tho licensed ju-eniises, any profits which a 
tenant might he expected to make by the sale of the liquor so 
snpjdicd { ■}>). 

The conditions of renewal api)1icablc before the passing of the 
Licensing Act, IDOl (in), were ; — (1) With regard to licences other 


(K) fjotidon County Cuwcil v. Watney, Cimihc f'o , [lOOftl 1 K. B. 0:>7. 

(i) LlmyaHtofk {Lord) v. H oOipy, Cimbr, litvt, & Co,, Ltd , [1910J A. C. :}9I. 

(k) Re Smith, Smith v. J)o<hii'orth, [1900] I Oh. 799. 

(/) Waddle v. Sunderland Union, [190H'] I K. J). 0-12, C. A., affirming S. C.. 
[UtOi)"] 2 1C. B. 899. As hi tlio pftort of such di'iltic.iions upon asspssuicnts for 
income-tax, sco title Tstcome Tax, Vol. XVI., pp. «.'»». 

(m) 4 l<klw. 7, c. 29 ; and boo the text, in/ra, and p. 70, posf. . 

(n) Tiieonsing (Ctmsolidation) Act, 1910 (10 Kdw. 7 & 1 Geo. 6, o. 2-1), 
s. 20 Q). 

(o) jFinanoo Act, 1894 (37 & 58 Viet. o. 30), s. 7 (3). ’ 

(p) Aihhtf'a Cubham Brewery Co,, lit The Cronin. Cuhham; Aehby’s Staton 
Brewery Co., Re The Hawt awl S}iear, Woking, ^1900] 2 K. B. 734. Bee also 
Walker v. Brisley, ChritArr v. Fleming, [1900] 2 Q. B. 733 : /Meellt and Sharman, 
Ltd., Re " The iWeenuunat Amu," ClKster (1908), 72 J. 1’. 323. 
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than ol(i beerhouse licences, they wore subieot to refusal by justices 
upon any ground in their discretion and without coniponsation 
(but subject to an appeal to quarter sessions) ; (2) witli regard to 
old beerhouse licences, they were subject to refusal by justices only 
upon one or other of four grounds {q) (subject to aii appeal to 
quarter sessions). S 

218. The amount of compensation to be so paid is the amount 
agreed upon by the persons appearing to the compensation antlio- 
I'ity to bo interested in the licensed premises and a])provcd by that 
authority, and in default of such agroomout and approval, the 
amount must be determinod by the Commissioners of Inland 
Itevenne in tlie same manner and subject to a like appeal (r) to the 
High Court as on the valuation of an estate for the purpose of 
estate duty(8). 

Any costs incurred by the Commissioners of Inland Revenue on 
such an appeal must, unless the High Court orders those costs to 
be paid by some party to the appeal other than the Commissioners, 
be paid out of the amount to be paid as compensation ((). But the 
court has a discretion to order the Commissioners to pay a 
successful appellant’s costs (a). 

219. The compensation is to be paid to the persons interested 
in tlie licensed premises (6), and must, in any event, he divided 
amongst them (including the holder of the licence) in such shares 
as are determined by the compensation authority : provided that in 
the case of the licunce-boldor regard must be had not only to 
his legal interest in tho premises or trade il,Ktures,'but also to his 
conduct a'nd to the length of time daring which he bus been the 
holder of the licence, and tho holder of a licence, if a tenant, must 
(notwithstanding any agreement to tho contrary) in no case receive 
a less a?uonnt than he would bo entitled to us tenant from year 
to year of the licensed i)remises (c). 

{q) Bet o\it in the Licon-sing (Consolidation) Act, 1010 (10 Eilw. 7 & 1 (too, 6, 
c. ‘24), Sched n., Part II., A. Theso arc tho same grounds as those upon 
which licensing junticos can themselves refuse tho renewal or transfer of an 
ol'l beerhouse licence (see p. Ofi, ante). 

(r) Under the Einanco Act, 1801 (fil & 58 Viet. c. 30), s. 10. As to *ho facta 
to be considered, seo Lassrlla and SharnMn, Ltd., He “ The Freennutuut vlrnw,” 
ChtatfT (1908), 72 J. T. 323. 

(«) Ijiceneing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 6, c. 24), 
B. ‘20 (2). Afl to such valuation, see title Estate anu Otiihk Ueatic Duties, 
Yol. XIU., pp. 207 et srq. 

(t) Licensing (Consolidation) Act, 1910 (10 hldw. 7 & 1 Geo. 5, c. 24), 
a. 20 (4). 

(o) Re ITardy'e Crou’n Brtwenj, Ltd., and St. riiiliii'i Tavern, Maneheeter. 
[1910] 2 K. B. 2.57, 0. .V. 

(5) licensing (Consolidation) Act, 1910 (10 IMw. 7 & 1 Qeo. 6, c. 24), 
a. 20 (1). As to payment to trustees for dobenturo-holil^i's, bco Noakra v. Foakea 

Co., Ltd., [1907] 1 Ch. 61 : Dawaon v. Hraime’a Tadeaater Rreuxriea, Ltd., 
[1907] 2 Ch. 359; Lam Ouarauter. and Truat Soeitl!/, Ltd. v. Mitrham amt Ohcam 
Jtremery Co., IM., [190C] 2 Ch. 98. As to payment to a tenant for life, see 
Re IRojion, Daudo v. Rortir (1911), 46 L. J. 448. As to payment to tho lords of 
a manor iu respect of a lioerhouso within tho same, see /ifrlrameliftd Commie- 
eionera v. Ratje and Othera 131 L. T. Jo. 320. As to onuitable mortgagees, 

aee DemCa Btenery (Jo., Lid. v. Bykta (1900), 100 I,. T. 470. 

(c) jAccusing (Consolidation) Act, 1910 (10 EAv. *^7 & 1 Qeo. 5, o. 24), 

a. 20 ( 2 ), 
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It a person is registered as owner of licensed premises and 
compensation is awarded and paid to him as such owner, although 
in fact ho is only co-owner with other persons, an action may be 
brought against such registered owner by the co-owners to compel 
him to account for the money, and the defendant may bo ordered to 
bring the amount paid to him into cAurt to the credit of the 
action (d). 

Where the business carried on at licensed premises has been 
bequeathed to one person, but tlie licensed premises have boon devised 
to another, who lots them to lessees and ceases to carry on the 
business himself, the person to whom the business has been devised 
is not entitled to any share in compensation awarded on non-renewal 
of the licence after the promises have been so let (c). 

220. If on the division of the amount to be paid as compen- 
sation any question arises which the compensation authority 
considers can be more conveniently determined by the county court, 
it may refor that question to the county court in accordance with 
rules of court to bo made for that purpose (/). 

When a question has been referred to a county court .to deter- 
mine in what proportions a sum of money determined to be 
due by way of compensation should be divided between lessees for 
a term of years, who are brewers, and the freeholders, and the 
county court judge makes the apportionment upon the basis of a 
particular per cent, interest table, the High Court will not 
interfere, the valuation of the respective interrsls being entirely a 
question of fact to bo determined by the county court judge in 
the circumstances of each case (ji). 

SictT. 6. — Iti'liirns to Secretary of Slate. 

221. The compensalioii authority with respect to its own action 

as compensation authority, and the action of the licensing justices 
in referring to it the question of the renevial of old on-licences, 
must in each year make such returns to the Secretary of State as 
he may require (//). * 


((/) ItirUu V. limUh, lISO!/] 2 K. U. IIJ. (’. A. 

(e) Ue Spurge, Cider v. Collett (1911), 50 Sol. Jo. 409. 
(/) Liconsrag (Consolidutioii) Act, 1010 (10 Edw. 7 
(»). t’ompiii-o title CouKTY CocKXS. VoL Vlll., 


B. SiO 


1 Qeo. 5, c. 
GG'J, uiid for 


24), 

the 


procediuo on such a reference, boo thid., pp. 663, 661. 

(ji) Liverpool Corjioration v. Peter JValfrer db SoH, Ltd., [1908] 2 K. 11. 33, C. A. 
Tnero is no rule nor presumption of law, cither general or aiiplicablo to the 

I iarticular circumslancos of such a cuso, by which the county court judge is 
)ouud to trout tho rospectivo interests of tho parties as 4 per cent, invest- 
ments. Qiueee, whctlior there is a right of appeal froni a comity court judge 
to whom a question bas boon reforred under the Licensing Act, 1910 (10 Edw. 7 
& 1 Goo. 5, e. 21). 

(/,) Iiicensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. o, o. 24), s, 40. • 
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Stm-SECg. 1 . — By Person Aggrievetl. 

222. Any person ^^llO thinks hhuself aggrieved by the refusal of 
the licensing justices to grant a renewal, transfer, or special 
removal of a justices' licence, in cases where the power of refusal 
is vested in those justices, may appeal to quarter sessions (t). 

An appeal lies from a refusal of justices to renew a beer retail 
justices’ off-licence (j), as in other cases ; and from a refusal to 
renew the provisional grant of a licence {k). 

^Vbore the outgoing tenant of a licensed house wilfully omits to 
apply for a renewal and leaves the house, and a new tenant applies 
for and is refused a grunt at transfer sessions, there is a right of 
appeal (f). 

There is no appeal to quarter sessions from a refusal to grant a 
new licence (7fi), or from an order sanctioning the removal of a 
justices* licence. 

Nor is there an appeal to quarter sessions >Yhen tlie whole body 
of justices of a county borough, acting as the compensation 
authority, refuse, subject to compensation, to renew a licence (n). 

No right of appeal from the refusal to gr.ant a licence is conferred 
by the provision (o), which gives an appeal from an order or con- 
viction of a court of summary jurisdiction (/>) ; and appeals from 
licensing justices to quarter sessions do not tiiko place in accordance 
with the Sjummury Jurisdiction Acts (20- 


Appeal 223. If upon the renewal of a justices’ on-licence the licensing 

BRaiiist onicr justices make an order for alteration of the pi'emises («/), such order 
■iterotr^ subject to an appeal to quarter sessions in the same manner as 
' the refusal of licensing justices to grant the renewal of a justices’ 

licence, provided that, in a borough having a separate court of 
qiiarter sessions, the appeal may, at the option of the appellant, be 
either to the borough quarter sessions or to the quarter sessions of 
the county in which the borough is locally situated (r). 


(«} Licejiiuiig (Cuusolidutron) Act, 1910 (10 £dw. 7 & 1 Qco. 6, c. 21), 
a 29 (1). 

(i) R. T. Sehntider (1883), 11 Q. B. 1). GC. 

Ik) li, V. Loiidoii (County) Jw-Uces (1889), 24 Q. B. I). 341. 

(!) ThoruViu v. Clegg (1889), 24 Q. B. D. 132. 

(m) See Liceiiung Act, 1874 (37 & 38 Viet. c. 49), s. 27 (now repealed), which 
olterra the law as laid down in //. v. Smith (1873), L. B. 8 Q. B. 146. 

(n) E. V. Snut/iamjilm Jnstiea, (1906] 1 K. B. SOS. 

(o) Namely, Liconsing (C^on&oUiilation) Act, 1910 (10 £dw. 7 & 1 Qeo. 5, 
0 . 24), B. 90 (2). An to the right of apponl, see tho text, supra. 

'(p) BiiiiUtK V. Kent t/iuiiree, [1897] A. CJ. oOd, overruling Ji. v. Olamargan- 
thire Jtuilien, E. v. Pmtypoot .Justiees, [1892] 1 Q. B. 621, C. A. For an 
enumeration el the Summary Jinisidiction Acte, see note (r), p. 87, post. As to 
itppeals to quarter sAisions under the Summary Jurisdiction Acts, see Utie 
Maoist RATES. 

bf) Tinder Lioousing (Consolidation] Act, 1910 (10 Ildw. 7 ft 1 Qeo. 5, c. 24), 
a i2 (I). 

(r) Ibid., K 72 (2) ; R. v. Bath (Recorder), [1901] 2 K. B. 570. 
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224. The person against whom an orde? has been made, or whose Bsn. i, 

licence has been refused (<), is a person aggrieved. The person Appeal to 
must, however, be directly aggrieved by the oi-der (i) ; for example, Quarter 
a publican is not aggrieved by the grant of a licence to a rival SssslonB. 
pubUcan(»). Whoto^t 

In some cases a mortgagee may appchl to quarter sessions on aggrieved 
behalf of the occupier, the renewal of whose licence has been P«*»- 
refused, although the occuxiier personally refuses to appeal, and 
even says he does not wish the licence to be renewed (b). 

In those cases in which an owner or mortgagee is expressly 
authorised to_ apply for^ the grant of a licence at transfer sessions, 
if he so applies, and bis application is refused, he may appeal to 
quarter sessions (c). 

Sl'jj-Sect. 2. — To what Court. 

225. The appeal must be made to the next court of quarter Time and 
sessions for the county in which the premises in respect of which P*®®® ^ 
the appeal is made are locally situated (d), unless that couid; is held 
within nineteen days after the refusal, and in that case to the next 
subsequent court (e). In the case of a liberty having a' separate 

court of quarter sessions the appeal may be either to the quarter 
sessions for the liberty or to the quarter sessions for the county 
in which the liberty is locally situated (/ ). 

Bus-Sect. 3 . — Notiie of Anif.l, 

226. The appellant must give notice in wriliug of his iutention Notice of 
to appeal and of Ihe gj-ounds of appeal to the clerk to the liceiisiug 
justices (^) >vhose decision is appealed against withiu five days 

(fi) Ji, V. JfV'ihC (1641), 2 Q. J), U(i. 

(i) B. V. Andover Jwticea (iSSfl), 16 Q. 11. D. 711, Mr Maijikw, J., atp. 714; 

B. V. MiddUser Justices (186*2), 6 15. & Ail. 938, prr liirrLEDALE, J. 

(a) B, V. Middlesex Justices, 6«pra; anil bOo Jle Nnttnll, It, v. t^lurrard (1888), 

4 T. L. U. 540. 

S Oarrelt v. Middlesex Juatnes (1881), 12 Q. B. 1). 620. • 

LicensiDj* (Consolidation) Act, 1910 (10 Eilw. 7 & I Oco. 5, c. 24). s. 87 ; 

R, y, West Biding Justices (ISS.'l), 11 Q. B. 1). 417; GarreU v. Mi-MUsex Justiccfi, 
supra, 

(d) Liceiibiu^ (Consolidation) Act, 1910 (10 Kdw. T A* 1 Ooo. 5, c. 24), 

H. 29(1); Boulter y, K€!iit Justices^ [1697] A. C, 556. Tho appeal lies to tho 
quai-ter sessions for the county, although the premises are bituated iu a borough 
having a separate court of quoi'tor sessions. But the City of Loudon is for this 
purpose deemod a county aud uot a borough (Liconsiug (Consolidation) Act, 

1910 (10 Edw. 7 & I Geo. 5. c. 24), s. 29 (1) ). 

(e) Tbid,^ s. 29 (2). R, y. Maule (1871), 35 J. P. 596 ; Quai-tcr Sessions 
Act, 1849 (Barnes’s Act) (12 & 13 'Vicl. c. 46), s, I ; B, v. Surrey Justices (1880), 

6 Q. B. 1). 100. 

(/) Liconsiug (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c, 24), 

8. 29 (1). See 5, v. DeanCt eu^ira; B. v, Cockhurn (1654), 4 E. & B. 260. 

ig) Formerly the notice of appeal had to bo served upon all theJusticeB whd 
joined in the decision {R, y. Bedfordshire Justices (1839), 11 Ad. 134 ; iZ. v. 

Cheshire Justices (1840), 11 Ad. & El. 139; B,y, Ulamortfanahire Justices, B, v. 

Pontypool Justices, [1892] 1 Q, B- 621, 0. A., token with Boulter v, 7Cenf Justieci^. 
supra (see S. 0. as reported 66 L. J. (q. b.) 187, per Lord Hkusgiixll, at 
p. 793); and comparo Westmore v. Paine, [1891] 1 Q. B. 482) ; and such service 
was a condition precedent to the powoi- of the aessiona to hear the appeal 
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Intoxicating Liquors. 

after the decision and af least fourteen days before the holding of 
the quarter sessions to which the appeal is made (h). 

If the last of the five days is a Sunday, notice served on the 
following Monday is too late (t). 

A notice of appeal, delivered according to the regular and 
ordinary coarse of posfi' on a Sunday when, if delivered on 
the following Monday, there would not have been the requisite 
fourteen clear days before the first day of the sessions, is not 
well served (k). 

The fourteen clear days must be reckoned exclusively both of the 
day of giving the notice and the first day of the sessions, and the 
day of bringing an appeal is the day upon which it is entorod, not 
the day upon wliich it is heard (/). 

The notice must bo signed by the appellant or his attorney on 
his behalf (7n). A notice signed in tho appellant’s name by the 
clerk to his attorney, with the appellant’s authority', is sufiicient (n). 

A mere error in the wording of a notice of appeal, if it does not 
mislead anyone, does not make the notice bad (o). 

Sub-Sect. 4. — Ra'fiynisanrca, 

227 . The appellant must, within the five days within which he 
can give notice of appeal, enter into a rccognisasice with two 
sufficient sureties before some justice acting in and for tho county 
or place, conditioned to appear at quarter se3Rion.s and prosecute 
his appeal, and abide the judgment of the court thereon, ■‘iiid to 
pay such costs as may bo awarded by the court(p).* 

Sunday is to be counted, even though it be the last of tho five 
daysfq). 

A recognisance entered into too late is not void, but the 
court of quarter sessions has tJiereby no jurisdiction to hear the 
appeal (r). 

Where a recognisance has been entered into and tho appeal 
BubssL-quonlh dirUUf\scd with hml arU;r ih(i sos.sious hu'ininate, 


Service uiion tlie clerk of the justice*: was not pullicient (see A'ac Curtis 

(1877), U. J3. D. lii ; Westmurs v. jPaiVie, [1891] 1 Q. J5, but ti»o law is 
now altered). 

(A) Licen.siiig (Consul illation) Act, 1910 (10 Eilw. 7 & 1 Geo, 6, c. 24), h. 29 (3). 
It was held in IL y. lirUiol Lvtmnuj Jiislircs and It, v. trlonresiershtre Jasiivcs 
(1803), GS L. T. 22u, that tho ap]poliant must give notice of appeal to the other 
party,” who might be tho superintendent of police, hut this decision is virtually 
overruled by lioulttr v. Kent Justices, [1897J A. C. 556. 

(i) i2. V. MvkiU^ex Justices (1843), 12 L. J, (M. C.) 59. 

\k) Il§ Aspvdl (Inhalitanta) v. Laticashirc Justices (1852), 10 Jui. 1067, n.; 
and see It* v. Middlesex Jnetv es, supra. 

(1) B, V. MitUtescjs Justices (1815), 14 L. J. (m. C.) 1S9. 
iwi) Quarter Sessiuns Act, 18-19 (J2 & 13 Viet. c. 45), s. 1, 

(n) R, V. Ken^ Justices (1873), L. E. 8 Q. B. 305. 

(o) R. V. IknUghshire Jusims {Llangollen v. Raahon) (1811), 10 L. J. (m‘, o.) 
'79; It, V. Westhonghton (Inhnhitants) (1843), 5 Q. B. 300; R, v. Bucking- 
hamshire Justices (1854), 24 L. J. (m. o.) l0| note (2). 

(p) licensing (Consolidation) Act, 1910 (10 Kdw. 7 & 1 Goo. 5, c. 24), s. 29 (3). 
(y) Exjjurte Bimplein (1859), 2 E. & E. 392 ; and see Rework v. R. (1858), 4 

C. B. (r. s.) 264 ; Wynne v. iMdsvn (1865), 12 L. T. ,711. 

(r) B, V. Glamorganshire Justices (1890), 24 Q. J3. 1). 075. As to costs, scq 
pp. 83 St ssq., post* 
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bat before the next sessions, payment of tho costs is demanded of 
the appellant, \7ho does not pay, the next sesHions has power, on Appeal to 
affidavit of these facts, to estreat the recognisance, even if an Qoarter 
adjourned nessions has been held in the meantime (*). Sessions. 

The justice before whom an appellant enters into a recognisance 
to prosecute his appeal may summon a Jy person whoso evidence 
appears to him to be material and require him to be bound in 
recognisance to appear at the quarter sessions to whom the appeal, 
is made, and give evidence in the appeal ({). If any person so 
summoned neglects and refuses to obey the summons, or refuses 
to enter into the recognisance, the justice may issue a w'arrant for 
his arrest, and if he persists in his refusal to enter into a recog- 
nisance, may order him to be imprisoned till he enters into the 
recognisance or is otherwise discharged in due coui'se of law (a). 


Svb-Sect. j . — Juaticea diaqualijied on Appeala. 

228. No justice can act in the hearing or determination of an Disqnalifica- 
appeal from any decision in which he took part (6). appeSs. 


Sub-Sect. G. — o/j Appeal. 


229. It seems to bo iiitondod that justices who refuse to renew rroccdure. 
or transfer a licence should, if an ap))cal to quarter sessions is 
entered, appear and support their decision (c). 

If, however, justices do not appear in support of their decision, 
and no one else, aj^pcars to oppose or is permitted to and does give 
evidence against the renewal of the licence, the court is hound to 
allow tho appeal and grant tho licence (</)• 

Objectors before the justices cannot claim as of right to be heard 
at quarter sessions (c)> 

The appellant cannot, upon the appeal, go into or give 
evid(.‘iice of any ground of appeal not set out in the notice of 
appeal (/). 

The court of quarter sessions cannot impose a condition to the 
appeal in addition to llioso imposed by RtaUuc(fO- ' • 


(«) /?. V. l^le o/ Ely Jnsiues (lSr»5), S E. & H. 46f). 

(<) liicciiHing (OoiisolidutioD) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 1*J), s. 30 (IJ. 

(a) IbvI.., B. 30 (2). 

lb) I Ltd., H. 29 (7); iZ. v. Lancashire Justices, Ex parte IlcatJn'vte (190G), 75 
L. J. (K. B.) 198. 

(c) Tro vision for llio costa thus incurred hy ju&ticos is made, whether the 
doci'iitm of the justices is uphehl or roversed. 

(rZ) Ecana v. Conway Justices, [190i)] 2 Q. B. 221, 0. A. 

(e) Nix V. Nottingham Justices, [1899] 2 Q. B. 300, n., sub nom. Nix and 
Beeston Brewery (^1899), 15 T. L. R. *113. 

(/) Ruaae^l v. Blaxkheath Justices (1897), 61 J. P, 696. As to defects in tho 
statement of grounds of appeal and the amendment of grounds of appeal, see 
Quarter SosHLona Act, 1819 (12 & 13 Viet. c. 45), ps. 1, 3; under s. 3 (i5/d.) 
an entirely now ground of appeal may ho added by eonseut of the court (/Z. v*. 
Llanyrnny {Inhabitants) (1803), 4 B. A S. 311). As to the costs of frivolous and 
vexatious grounds of appeal, soe Quiirter Sessions Act, 1^49 (12& 13 Yict. c. 45), 
a. 4. , . 

(7) R. V. Pawhtt (1875), Tj- R* 8 B- 5hoy therefore cannotimako a 
rule iliat an appeal must bo outorod nnd grounds of appeal deposited with the 
clci'k of the peace throe clear days bef oro the lirst day of sessions, this rule being 
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iNToxicATiNQ Liquors, 


Seot.I. 
Appeal to 
Quarter 
Sessions. 


Notice of 
opposition on 
appeal. 


Hearing of 
appeaL 


If, owing to the failure of the objector to serve a seven days* 
notice of opposition, tlie jnslices litid no jurisdiction to refuse the 
renewal of a licence, and an appeal is made to quarter sessions, the 
latter court has po jurisdiction to refuse the renewal of the licence, 
oven though a seven days’ notice of opposition has been served 
before the hearing of the appeal {h). 

230. No fresh notice of opposition is required when an appeal 
' is made to quarter sessions (t), hut if a notice of opposition has 

been given so as to give the justices jurisdiction to refuse the 
renewal, quarter sessions is confined to the same objections of which 
notice was given originally (fc) ; at any rate, unless sufiicient notice 
of new grounds of objection is given before the hearing of the appeal, 
or quarter sessions adjourns the case (1). 

231. The court of quarter sessions cannot adjourn the hearing 
of the appeal from one sessions to another (7 m), but must hear and 
determine the mutter, and malvo such order therein as it thinlis 
fit, and may, if necessary, grant the renewal, trunsfer, or special 
removal of the licence in the same manner as the licensing 
justices (,n), its judgment being final and conclusive for all intents 
and purposes (»). 

Such an appeal amounts to a rehearing, and quarter sessions has, 
therefore, a right to hoar fresh evidence (p). 

Where justices ought to, but do nut, state their ground oi 
refusal, and the applicant appeals to quarter sessions, the latter court 
may hear the appeal on its merits, and is hot bo'und to allow the 
appeal merely because the justices Inive not slated their ground of 
refusal (q). 

Quarter sessions may dismiss the appeal on the ground that the 
notice of appeal is insuCSciont ; and oven if, in the opinion of the 
Uigh Court, the justices at quarter sessions are not clearly right in 
so doing, the High Court may decline to interfere (r)- 
If the justices at quarter sessions are equally divided they cannot 
bo compelled to adjourn, hut one may vetiro and let the majority 

more tliun u mcro rule uf pi-dctieo. ISoo also Jt. v. Nor/vlk Jimtua (1S34}, 5 
1). & Ad. OSO; Jl. V. IFrit Itidivg oj Yorkshire Juelircs (18S3), S B. & Ad. OCT. 

(M Jiiiddicky. t.icerpoolJustkes{l91(!),i.2 J. P. 400; HoOtingey. I’ovctll (1001), 
&b J. P. 358; but eoe J£x jiarU Gorman, [1894] A. C. 23. As to notico ot 
opposition, eoe pp. 43 el eeg., post. 
m Ex parte Gorman, evpra. 

(fe) Whiffen y. MaUing, [1892] I Q. B. 302, 0. A., per Lord Esiuni, M.H., at 
p. 308. 

(I) Bxparte Gorman, supra, Ja)i J IIeiiscukij., L.O., at p. 29. 
fiJi) Jl. r. Eaton (IM8), 11 Q. B. 370 ; Ex parte Kratu, [1804J A. C. 16. 

(n) Licensing (Clonsolidatiun) Act, 1010 (10 Edw. 7 & 1 Qeo. 5. o. 241, 
s. 29 (4). ‘ 

• (o) Ibid., 8. 29 (5). As to tho moaning of these words, see Kydd v. Liverpod 
•ITatch Committee, [1908] A. 0. 327. As to costs, sco p. 83, voit. 

(p) It. V. Ftlgrim (1870), Ii. B. 0 Q. B. 89; Whiffen y. Alallmg, supra, per 
Ts>td EsBzn, M.B., at p. 868. ' ^ 

(g) Ex parte Gormun, sujpra, f-rr Lord ITehsciiell, L.O., at p. 29. 

(**) Lumushire Juetiee^lSll), 41 J. 1*. 203. Apparouuy on tho ground 
that tile suUiciency or insdEucienvy of the notice if u question of foot for 
quarter sossions. 
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of those remaining decide (s). If one of tho justices does not 
withdraw, then the decision of the court below stands (a). If, 
with the assent of all the justices but one, the chairman gives a 
casting vote and declares a decision thus obtained, the court will 
not interfere (b). Moreover, although justices cannot, even if equally 
divided, adjourn to the next sessions, lU)y may perhaps adjourn 
to another day before tho next sessions (s). 

Sun -S hot. l.—Coatt. 

232. Any court of general or quarter sessions, upon proof of 
notice of any appeal to the same court having been given to the 
party or pa)'ties entitled to receive it, though such appeal was not 
afterwards prosecuted 'or entered, may, at the same sessions for 
which such notice was given, award to the party or parties receiving 
the notice such costa or charges as tho court thinks reasonable 
and just, and order them to bo paid by the party or parties giving 
tho notice (c). 

Whore an appeal has been dismissed or abandoned, the court 
of quailor sessions must order the appollaiit to pay to the 
justices against whoso decision lie has appealed, or such person as 
they appoint, such sum by way of costs as is, in the opinion of the 
court, sufliuiout to indemnify tlioso justices from all costs and 
charges whatsoever to which they have been put in consequence 
of his liaving served notice of his intention to appeal (d), and the 
court of quarter sessions has no discretion in tho matter (r), even 
if tho only application made to it be an ordinary application for 
costs (/). 

($) Ex partfi Erans^ [1891] A. C. 1C. 

hi) If. ▼. Bflloii (18 IS), 11 U. Jl. 379, per Dexm\x, C..r., at p. 3S9: ‘‘The 
ju(l foment of the sossioiw \YOuld bo the judgment of the jiislu os out of sopsioxis.** 
And 800 Ex parte Ei'ane, supra, 

{b) R, Y. Fladburif {[nhabitanU) (1S39J, 10 Ad. & El. 700. In this case, oti 
the following day, aftor arguineiit ae to toe legality of this) deoislon, tho justices 
present doterinined to adheiu to il. 

(c) Quarter Sessions Act, 1849 (12 & 13 Yict. c. 43), s. G. * 

(d) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 

8. 31 (1). In tho case of a borough which had no sejmruto qutLrter sessions, 
whether it had or hud not a eeparate oomiKiis.siou of tho peace, the treasurer of 
tho county, not of the Ixirough, was, until 1882, the i)ersou upon whom tho 
order was to bo lundo (Reiyate Corporation v. If art (1808), L. E. 3 Q. B. 244 ; 
H, V. Dale (1832), Dears. 0. 0. 37 ; irtna v. Mossman (1809), h, B. 4 Exch. 292), 
Further, the words " county or place ” do not include a borough haying a 
separate commission of the peaco but no separate quarter sessions, and in the 
ctLse of such a borough tho order for payment should bo made upon tho 
treasurer of the county (R. v. Warwteksbire Justices , [1902] 2 X. B. 101). 
But tho attention of tho judges who decided this case does not nppcfir to Jiave 
been directed either to the Licen.siug *Vct, 1872 (35 & 30 Viet. o. 91), s. 3S, which 
did away with ooucuiTont juiisdiulion of justicos for liconsing purposes, or to 
the subsequent onactmont of tho Munioipal CorpoTutious Act, 1882 (43 & 46 
Viet. 0. 61)), 8. 216, which runs in tho followiiig words: '* Liconsing.— In the’ 
Act of 9 Goo. 4, c. 61 (Alehouse Act, 1828), s. 37, Mo ivgjilate tho gr.anting of 
licenses to keepers of inns, nle houses, and victualling houses in England,* the 
expressions ' town corporate/ ' county or place,* and * division or place,* iuclude 
every bfirough having a separate ooinmihsion of the peace.*’ t 

(e) A v. Tr«f iRtdinp Justices, [1904] 1 K, B. 646. 

(/) 22. V. Worcestershire Justicee, [1900] 2 Q. B. 670, C. A. 
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Scot. 1. 
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The court must order any coats awarded by it to be paid, and, ii 
neceaaary, issue process for enforcing the order (ff). • 

If the appellant refuses or neglects forthwith to pay any sum so 
ordered to be paid, the court may order him to be imprisoned until 
the sum is paid (h). 

Where an appeal is allowed or where it is dismissed or abandoned, 
and the licensing justices whose decision is appealed against cannot 
recover the costa incurred by them from some other person, the 
' court of quarter sessions must order the treasurer of the county 
in which the licensing district for which the licensing justices 
act is situated, or, in the case of a licensing district being a borough 
having a separate quarter sessions, the treasurer of tho borough, 
to pay to the justices such sum as is, in the opinion of the court, 
sufficient to indemnify them from all costs and charges whatsoever 
to which they may hare been put, and such treastirer is authorised 
to pay the sum so ordered, which must be allowed to him in his 
accounts (i). The order upon the treasurer may be made either at 
the sessions where the appeal is heard or at the next ensuing 
sessions (j). 


Where appeal 
snceeeds. 


Justices who appear to oppose the grant of a licence upon appeal 
to quarter sessions cannot be ordered to pay the appellant’s costs 


even if the appellant succeeds (/:). 


Cwts allowed Justices are entitled to retain any solicitor whom they select to 
to justices. act for them, and cannot be compelled to appear by the county 
solicitor, even though it bo one of his duties to act for justices upon 
the hearing of licensing appeals, and quarter fsessions cannot 
attach to its order for costs a direction to tho clerk of tho 


peace that in ascertaining the amount of the costs be is to exclude 
the personal professional charges of the solicitor employed by the 
justices (0. 

A person who objects to the renewal of a liccnco before the 
justices, whereupon the renew'al is refused and the applicant 
appeals to quarter sessions, cannot, if he does not appear upon the 
appeal, be ordered by the court of quarter sessions to pay the 
qosts (m). 

When the court of quarter sessions refuses to hear an appeal on 
the ground that it has no jurisdiction, it has, nevertheless, juris- 
diction over the costs (n). Even if the recognisance has been 
entered into too late, quarter sessions can award costs, and can 
estreat the recognisance for non-payment of such costs (o). 


tv) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24). e. 29 (6) 
(A) Ibid., 8. 31 (2). » /• V ; 

(i) Tbid., 8. 32 (1). 

0) Ibid., 8. 32 (2). 

(i) Jl. T. London (Slraiid LlvUion) Justices, Ex parte London Cotmty Council 
(1898), 78 L. T. fiSO ; /L v. Htaj/irUslure Justices, [18081 2 Q. B. 231. 

(l) R. V. West Riding Justices, [1904J 1 K. B. old. 

(m) Boulter v. Kent Justices, [lK&7] A. C. 5d6. 

(n) See A. v. QJamurganshire Justices (1890), 24 Q. B. D. 67d ; Great Northern 

Committee v. Inelt (1877), 2 Q. B. D. 284; in which coses Pcucock v. R. (1858), 
4 0. B. (if. 8.) 204, vu not followed. As to tho jurisdiction and recosnisanceB 
■ee TO* 79, 80, anU. •' 

(o) S. ▼. Glamorganshire Judiess, supra ; and see p. .80, ante. 
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The costs of a chief constable of a borough vho appears on an 
appeal to quarter sessions to oppose a licence, even if he does so 
by the authority of the borough councU, cannot be paid out of the 
borough fund, at any rate \rheu there is no surplus fund in the 
hands of the corporation (p). 

233. As the taxation must be by the ccfurt, the amount of costs 
must be speciiied in the order, and an order to pay costs to be 
taxed by tlio clerk of the peace cannot be sustained (q). But the 
taxation of the dork of the peace, if adopted by the court before the 
termination of the sessions, is snfTicient (r). 

An order awarding costs may direct such costs to be paid to 
the justices to whom notice of appeal was given, or to whomsoever 
they may appoint (s), and it seems that where an order to pay 
the costs is made on the treasurer of the county or place, notice to 
attend the taxation should ho given to him (a). 

Costs must be taxed before the end of the sessions (b), but 
may bo taxed alter tho day of hearing the case and before an 
adjourned meeting (if), or at an adjourned meeting (c). The party 
who has to |)ay the costs may consent to tho taxation taking place 
after tho end of the sessions (d), and, if he appears at the taxation 
and does not raise any objection to the jurisdiction, will be hold to 
have so consented (c). When costs are allowed by order of quarter 
sessions, and cousetit to a taxation out of sessions is not given, 
no subsequent court of quarter sessions has jurisdiction to order 
a taxation (/');^ but .the practice of taxing out of sessions is 
now so cciuinon that the evidence of consent required will be 
slight ((j). 

Costs p!iynblo ])y virtue of an order for the payment of tho 
justices’ costs made niion the treasurer of tho county or place may, 
however, be taxed either in or out of sessions (/i). 


M Ti/nimoiith Corpi/ralioH v. A. C. 293 ; niui Boe p. 43, post. 

(V) Sfllwootl V. Mount (1811), 1 Q. B. 726, 735; B. t, IlVtider, [1900] 2 Q. B. 
3GG. * m 

(r) R. V. Morthde (1S15), 7 Q. B. 459 ; Freeman v. Read (1860), 9 0. B. (n. 8.) 
301 ; R. V. Winder, tfK/»rn. 

(fl) LicciisiDg (Oousoliflatiou) Acfc. 1910 (10 Edw’. 7 & 1 Geo. 5, c* 24), 
9. 31 (1) ; BGO p. 83, ante, and see II. v. Binney (1853), 1 E. & B. 810; R. v. 
Jfunfhtj (1854), 3 E. & B. 172; R. v. leh of Ely Juatvea (1855), 5 E. & B. 489, 
per Lord CAMPiiELL, O.J., at p. 493 ; R, v. Winder, supra; hut see R. v. 
Ihvouport Justiefs (1869), 33 J. P. 614, wm. Rm v. PcfA, 20 Ij. T. 393. 

(a) R.v. Windir,8ui^ai andsoop 84, 

Ih) R. V. TIampahire Juatirea (1864), 33 L. J. (M. C.) 104 ; Re Phillips v. 
Farquhar, R. v. Phillips (1873). 29 L. T. 100. 

(cl Itanmalcy V. Iltttrhinaon (1871), L. B* 6 Q. B. 305. 

(d) R. V. Mt>rtlitch{\Hir}), 7 0. B. 459 ; Freeman v. Read, supra; R. v. Winder, 
supra. 

(e) Ex parte Walhns (1862), 5 L. T. 605. 

(/) Midland Rail Co, v. mmouton Cnion, [1895] A. 0. 485. 
fo) Midland Rail Go, v. Ednvmton Union, supra, per Lord Hersohieix, L.O., 
at p. 488 ; R. v. Cumherltind Juaficea (1903), 08 J. P. 153. • 

(«) Tiicenfliug (Cuiiaolidation) Act, 1910 (10 Edw. 7 & 1 Gteo. 6, o. 24), 
e, 32 (2) : and ueo p. 84, antes As to tho taxation of costs generally, see title 
yOLIClTORS. * • 
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IMTOXICATINO LIQUORS. 


Sect. 2. 
Mandamus. 

Mandamus lo 
'-^justicet. 


Mandamus 

qiiarrcr 

Etissions. 


Fxcisc licence. 


JnsticGs’ 

Uoence. 


Sect. Mandamus. 

Sun-Si:iT. 1.— 7’o Justken. 

234. Justices avo boiiml to Iienr (?) and determ^Ee (/c) every 
application for a licence, and if tboy fail to do so according to hiVf 
a writ of maiiclainiis inajf bo obtained from the High Court directing 
them to lioar and dotoriiiino tbo applicaiion (1), 

Sli»-ISe(.*t. 2 . — To Quarter Sesaioue. 

235. A mandamus maybe obtained to compel justices at quarter 
pepsions to hear and determine an appeal (?»), but such an applica- 
tion must be made within two calendar monilis after the first day 
of the sessions at which the refusal to bear look place, unless 
further lime be allowed by the court or a judge, or imless special 
circumstances appear hy affidavit to account for tbo delay to the 
satisfaction of the court ( 71 ). 

Sect. 8 . — CertinrarL 

Rub- Sect. 1. — Kjrdae Licence, 

236. An excise licence cannot bo set aside*, by certiorari^ as the 
granting of it is a ministerial and not a judicial act ( 0 ), 

Sud-Sect. 2.—Justii'e8* Licencr. 

237. No conviction or order made in pursuance of the Iiicensing 
(Consolidation) Act, 1910 (p), originally or on appeal, relative to 
any offence, penalty, forfeiture, or summary order, can l)e quashed 
for want of form, or, if made by a court of snunnary jurisdiction, be 
removed by certiorari or otlierwiso, at the instance of the Crown 
or of any private party, into any superior court (p) ; but this does 
not take away the certiorari where (1) a maiiifesi want of juris- 
diction in the tribunal that made the order, or (*2) manifest fraud 
in the party procuring it, is shown {q). 

( 1 ) //. V. Wahttll Jualicca (ISol), C. Fj. K. 100; 7/. I'arqu^ar (IST-l), 
L. IL 9 Q. P. 238 ; R v. U'^ddUrh Jubii>VA (1S83), 2 T. L. 19a, 

{k) See R, V. t^ykea ;187d). 1 Q. P-D. 62; but see /i> jnrle f/om»aa, nSJMT 

A. C, 23. 27. 

(?) /i. V. Wahall Jiudicea, supra ; R v. Ilerhlitch Justirt>^^ snimi: R. v. 
supra. As to raamlaTnus gonc-rdll y, sec title Ckow’N Pkactice, Vol. X., pp. 77 
ft seq., and in paiticiilar pp. 80 - 91. 

{m) See li, V. Lancdbter Jnaiircs (1891), 7 T. h. P. 42S, 0. A., roversiiif' S. ('. 
aub rum. Re O'Hrien, R. v. LaurasJnrr (1891), 04 L, T. 502 ; R, v. Loudon 

Jualirest [1S95] 1 Q, P. Gl?>, (’. A. ; and as to msindiiinutt avu note (/), supra. 

(«) Crown Ullico Pules, 19()0, r. 08; It, v. UlonmUrJiire Juslufi (1890), 5-1 
J. P. 519. 

( 0 ) Sco title Obown Phaitkt., A^ol X., pp. 171, 172. 

(p) Licensing (Consolidation) Act, 1010 (10 JmIw. 7 & 1 Qeo. 5, 0 . 24), a. 102. 

(tj) Cohniftl Rank of Ainairniada v. If’i7?aif (1871), L. P. 5 P. C. 417 ; and see 
R. V. Bolim (1841), 1 Q. B. 00 ; ReRaifey, Re (JoHifir (1851), 3 K. &P. 607 ; R. v. 
tit. Glare's, Souikirarfs, Diatrirt Board of Works 8 M. d. P.529 ; 7?.v. Chelten- 

ham Offnimiaeionm (1841), 1 Q, P. 407 ; R. v. (\nuhriflijfi {Recorder) (XSblY 8 E. vt 

B. 637 ; -B* V. Arkwnght (1848), 12 Cl B. 960 ; Thompson v. Ingham (1850), 14 

Q. B. 710; Pease v. Chaylor (1863), 3 B. & S. 020; R'\. Stimnaon (1863), 4 B. & 
£L 301; BmhuryY. Fulhr (1853), 9£xcli. Ill ; R. ▼. (1848), 12 Q. P 



Part X.-— Dbcisioks op Licersirg AurnoniTiES. 




Sect. 4. — Special Cate. 
Scji-Sect. 1 . — TAcemiiig Jmlira, 


Sbot. i, 
Special 
Case. 


238. The provifions of the Summary Jurisdiction Acts (r) do not Liceii^ilg 
apply to justices acting for licensing purposes, and a special case justicoB. 
upon a ])oint of law cannot bo askod for under the Summary Juris- 
diction Acts (r) upon their decision (a). It seoms also that they 
runnot slate a case under the Quarter Sessions Act, 1849 (6), as. 
there are no parties before tliem who can agree to the statement of 
a case under lliut Act. 

But in tlie case of on application for a protection order, which is 
made to a court of summary jurisdiction, a special case may be 
slated by the justices under the Summary Jurisdiction Act, 

1879(c). 


Si:r.-Si:«jT. 2 . — ^juarUr ismions. 


239. Quarter sessions may grant a spcci.al ease upon a point of Quarter 
law for the opinion of the High Court (d), and so may the com- session*, 
niitloo of quarter sessions acting as the compensation authority (c). 

The decisions of the High Court upon such matters other than 
convictions are open to appeal (/), but leave to appeal must be 
obluiued (r;). 


Part XI. — Hours of Sale. 


Sect. 1. — JJours of Sale. 

SiMi-Sr.CT. 1 . — In General . 

240. Intoxicaliiij:; liquors may he sold by wholesale at any hour wholesale, 
in premises in which no sale hy retail can legally take place [h). 


5*27 ; ICx 'parte ItnvUaiujh (ISTHj, o Q. Jl. J>. r»OJ) ; /?, v. ISradtey (1SS/-1), L. J. 
(m. C.) liSG. As to cvrtiurnri f^osierallv, too title Orown riiAUTlCE, Yol. X., 
pp. 1,5.7 ii Si- 7 ., and set. /?. v. Nvhi.hon, [ISGO] *2 Q. K 455. 4(js, 4TG, 0. A. 

(r) SuinmsuT JnriVdictinri Arts. USIS (ll & 1*2 Viet. c. 43); 1879 (42 & 43 
Viet. c. 49); 1881 (47 & 4S Yid. e. 43); 1^99 (6*2 & 63 Viet. c. 2*2) ; see title 
Macustrates. 

(a) lionltcr v. Kent Jnsfirea^ [1897] A. C. 556, ovorriiling It. v. Ghmoryarishire 
Juatires, R. v. roiitypnol JnsficeSt [1S92J 1 Q. 1). 621, 0. A.; IPesi v, PvUa 
'1870), Fi. U. 6 U. 11. 88, ii., anh noriK Garatty v. PMa, 23 L. T. 410; R. ▼. 
)iird, Kx paiie Jonca (1898), 02 J. I*. 309. 

(5) 12 & 13 Viet. c. 45, fl. 11. 

(c) 4*2 & 43 Viet. c. 49; see R, v. Rcll^ Rx parte FUnn it* Sons (1899), 15 
T. L. It. 487. 

(d) /I. V. Sylveater (1862), 2 B. & S. 322, is an examplo. 

(c) ii*. V. Simthnmpton Liceimny Juatura, Fx parte Cardy, [1906] 1 K. B. 446. 

( /*) Walsall Ouersecra v. London and Xorth }Vesiern AW- (1878), 4 App. 

Cas. 30. „ ... 

(o) Judicature (Procedure) Act, 189*1 (57 & 58 Viet. c. 16). ss. 1 (6), 2 (1). 

(Aj Licensing (Consolidation) xVet, 1910 (10 ^flidw. 7 & 1 Qeo. 6/c. 24), 
a. Ill (2) .(i.) ; R- v. Jenhina (1891), 61 Fa. J. (M. c.) 57. 
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Intoxicatikg LiQUons. 


Sbot. 1. 
Hoors of 
Sale. 

Aetail. 

General 
closing hours 
in the 
metropolis. 


In metro- 
politan police 
area, towns 
or populous 
places. 


Elsewhere. 


Christmas 
Day and 
Go^ Friday. 


241. All premises in ^rhich intoxicating liqnors are sold by retail 
must be closed as follows (i) : — 

(1) If situate witliin the metropolis (k ), — 

(i.) On Saturday night from midniglit until 1 o’clock in the 
afternoon on the following Snndiiy ; and 
(ii.) On Sunday aftoriloon from 3 o’clock until 6 o’clock ; and 
(iii.) On Sunday night from 11 o’clock until 5 o'clock on the 
following morning ; and 

(iv.) On all other days from half an hour after midnight until 5 
o’clock on the same morning (/). 

(2) If situate beyond the metropolis (/.) but in the uiotroi)olitan 
police districted), or in a town (/«) or populous place (>i), — 

(i.) On Saturday night from 11 o’clock until half an hour after 
noon on tho following Sunday ; and 
(ii.) On Sunday afternoon from 2.30 until C o’clock ; and 
(iii.) On Sunday night from 10 o’clock until 6 o’clock on the 
following luoruiug ; and 

(iv.) On tho nights of all other days from 11 o'clock until T 
o’clock on tho following morning (i). 

(3) If situate elsewhere tlian in the metropolis (A-) or tho metro- 
politan police district (0, or in a town (m) or populous place («), — 

(i.) On Saturday night from 10 o’clock until half an hour after 
noon on the following Sunday ; and 
(ii.) On Sunday afternoon from 2.30 until 6 o’clock ; and 
(iii.) On Sunday night from 10 o’clock until 0 o’clock on the 
following morning ; and • 

(iv.) On tho nights of all other days from 10 o'clock until G o’clock 
on tho following morning {i). 

242. The general closing hours on Christmas I^ay and Good 
Friday, and the days preceding Christmas Day and Good Friday 

(i) Licensing (Consolidatiiiu) Act, 1910 (10 Ldw. 7 & 1 Goo. A,c. 2\), b. 54, 
Sched.VI., 1. 

(/»■) “The metropolis” means the nduilnistrntivo county of T.oiidon, w-tli tho 
nddiuon of any ollior area tliat is witlnii the foiir-milo rridius from ('Jijinn*^ 
•Cross (Licensing (Omsolidatioii) Act, 1910 (10 Edw. 7 & 1 (loo. o, c. 24), 
Sched. VI. — tlpocial ProvL-doiis, 2 (a) ) ; and compare tillo AFki'KO) oLis ; and 
see further p. 90, post. 

(l) See titles Methoi’Olts ; Police. 

(m) “Town” means a borough or urban district, and any collection of 
houses adjacent to a town as so doiinod is dc'ciucd to bo part of tho town uflci' 
it has been declared so to bo by an order of tho confirming authority ha\ing 
jurisdiction in tho place whore tho houses are situati'd ; but no borough or 
urban di&tiict, whether including sucih adjacent hou.«:es or not, is to bn doomed u 
town, unless it contains 1,000 mliabitauts (Md., Sched. VI. — special Provisions, 
2 (b) ) ; and see note (w), ut/ra 

{«) “ Populous place ” meuud any area with a pojjulation (see p. 89, post) of not 
less than 1,000, which by reason of the density of its population the confirming 
authority of the county by order determines to be a populous place {ibid.). 

Any order of the confirming authority of the county as to a town or populnii.s 
place may be marie from tiuio to time at a meeting specially convened for that 

n iose, in manner provided by reflations made by that authority, or 
efault of those rSgulatioiis by tho clerk of the ponce, and any such meeting 
may be adjourned, provided that an order restrictive of a previous order shull not 
be marie except on a revision after the publication of a census. Any such order 
must specify the boundaries of tho town or populous place. As soon as may bo 
niter the publication of each census the confirming authority of the county must, 

I 
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respectively, are the same as tlio general closing hours on Sunday Sbot. i. 
and Saturday, Sunday being taken to correspond to Christmas Day Honrs of 

or Good Friday, and Saturday to the day preceding Christmas Day Sale, 
or Good Friday, but this provision does not alter the general 
closing hours on Sunday when Christmas Day immediately precedes 
or succeeds Sunday (o). j 

243. The time is taken as Greenwich mean time (p). Time. 

244. The population of any area is to be ascertained according - Population, 
to the last published census for the time being (9). 

246. Where any intoxicating liquors are sold by retail under an Excise 
excise licence, without the necessity of a justices’ licence, the pro- 
visions as to closing apply as in other cases (r). 

246. No local custom can abrogate the provisions as to closing Effect of 
hours, for example, a custom to keep open all public-houses on Mid- local custom. 
Lent Sunday is bad (s). 

247. The licensing justices may (a), if they think fit, as respects Power of 
premises situate beyond the metropolis (6), for the purpose of accoin- liconsing 
modating the hours of closing on Sunday, Good Friday, and viry^iosing 
Christmas Day to the hours of public worship in that place, ‘by order hours, 
direct that such ^^romises shall remain closed until 1 o'clock instead 

of half-past 12, and in lliat case the premises must be closed in the 
afternoon from 3 until 6 o’clock instead of from half-past 2 until 
6 o’clock (c). Where such an order is made, the provisions relating 
to closing hours take efiect as if the general closing hours were 
modifio'i as resliocts premises aficcted by the order in accordance 
therewith ((/)• 

No such order comes into operation until the expiration of one 
mouth after the date thereof, and the order must be advertised 
in such manner as the licensing justices direct, and is in force until 
rGVi)kcd; the oxponso of such advertisement may bo defrayed 
in liko manner as the expenses of advertising the sittings of justices 
are defrayed (c). 


at a meeting to be Apocially convoiiod fur tlio purposo, revise orili'i> tliciiin foh« 
within its jnmsdiction, iiud may order or cancel any of those orders, or make 
such farther orders, if any, as it'dcoms necossaiy to ^ive effect to the provisions 
of the Act (liiconsing (Consolidatiun) Act, 1910 (10 Kdw. 7 & 1 Goo. 5, c. 124), 
Schod. VI, — ISpecial lYovisions, 2). 

( 0 ) Ihiit, Scuod. VI.- Special Provisions, 1. 

(р) Statutes (Definition of Time) Act, 1880 (43 & 44 Viet, c. 9), b. 1 ; and see 
generally, title Time. 

( 0 ) licensing (Consolidation) Act, 1910 (10 £dw. 7 & 1 Geo. 5, c. 24), s. 109 ; 
and SCO notes (m) and ( 71 ), p. 88, ante. As to the meaning of return of the 
lust census'* in the c.nse of the extension of a borough, see He Druitt, Druitt v. 
Dehfer, [1903] 1 Ch. 446, 0. A., and note (Ar). P- ^7, ante. 

(r) Martin v. Barker (1881), 60 L. J. (m. c.) 109. 

(a) Stacey v. MUne (1876), 39 J. P. 103 ; and see p. 101, post For the effect 
of statutoTy enactments on customs, sco title Customs anu Usages, Vol. X., 
pp. 246 et aeq. ^ ^ • 

(a) Notwithstanding anything coiitnined in the Licensing (Consolidation} 
Act, 1910 (10 Edw. 7 & 1 Goo. 6, c. 24), or in any local Act. 

(b) See p. 88, antr. 

(с) Licensing (('Oiisolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 6, a 24), s.^ 56 (1). 

W) Ibid., B. 56 (2). • 

(c) Ibid., B. 66 f3). See the Local Government Act, 188S (51 & 52 Viet c. 41), 
B. 30; Municipal Corporations Act, 1882 (45 & 46 Viet, a 50), Sched. V. 
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INTOXTCATINO LiQUOBS. 


Biot. 1. Sub-Skof. 2.--/h }ralr»{/). 

Honrs of promises in ^ValllS in which intoxirnting liqnors are 

sold by retail must be closed tis follows : — 

Wales. If siUial^d in a town or po{)nlmiB idace, (i.) on Saturday 

night from 11 o’clock unlil fi o'clock on the following Monday 
morning ; and (ii.) on the nights of all days in the week except 
Saturday and Sunday from 11 o'clock until 6 o’clock on the 
■following morning. 

If not siluated in a town or populous place, (i.) on Saturday 
night from 10 o’clock until 6 o'clock on the following Monday 
morning ; and (ii.) on the nights of all days in the week except 
Saturday and Sunday from 10 o’clock until 6 o’clock on the 
following morning (</). 


Christmas 249. The closing liours in Wales for Ohrislnias Day and Good 
and Good ]?i"ifijxy and the days preceding them are the same as the closing 
* hours for those days in England (Ji). 


Sub-Sect. 3 . — Jn Londm. 

London. 250. No licensed victualler or other person may open his house 

for the sale of wine, spirits, hecr, or other foriuentod articles on a 
Sunday, Christmas Day, or Good Friday, before the hour of 1 p.m., 
except for refreshment of travellers (i). 

No wines, spirits, or other excisable liquors may bo sold by retail 
on board of any boat, steamboat, or other vessel which is moored 
or lying at anchor within the metropolitan police dirlricl during the 
hours and times on Sunday, Good Friday, and Ohristnias Day on 
which licensed victuallers are by law obliged to keep their houses 
closed (/.). 

Sect. i. -Six-day lAcenee. 

Siz^day 251. Where on the occasion of an application for a new jn.stices’ 

licence. licence, or the transfer, removal, or reui.'wal of a justices’ on-liciuice, 
the applicant, at the time of application, api)lies to Iho licensing 
justices to insert in his licence a condition thut ho shall keep ihe 
premises in respect of which the licence is or is to bo gran tod 
closed daring the whole of Sunday, the justices must insert that 
condition in the licence (fh 


(/) See TttcAarda V. AlnTlrulr 8 Q. B. D. 110; Foraliker. Folniihoun 

(1883), 11 a B. D. 71. 

G) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c, 24), 
Senra. VI., 2 ; and see also p. 93, foal. As to tlio meaning under the former 
law Of " usual hours of afternoon divine service,” sec Jl. v. Knapp (1853), 2 

K. & B. 447. As to the incuuing of “town” and “populuus place,” see 
notes (m) and (n), p. 88, ante, 

(h) licensing (Consolidation) Act, 1910 (10 Kdvr. 7 & 1 Geo. 5, o. 24), 
Sened. VI. — Speraal l^visions, 1 ; and see pp. 88, 89. ante. 

(i) City Police Act, 1839 (2 & 3 Viet. o. xdv.), a. 20 (wo note (/), p. 123, 
poai ) : see fuither as to liOndon, p. 88, aide. 

(A) licenHing Act, * 1842 (5 & 0 Viet c. 44), a. 5. Seo Metropolitan 
Police Act, 1839 (2 & 3 Viet. c. 47), s. 42 (ropeuled by liceiiHing Act, 1872 
(33 ft 88 Viot. c. 94), a. 75); pnd compare H. v. SmUb (1873;, L. It. 8 Q. B. 
i4& Aa to licences to passenger vessuls, see p. 106, post 

(0 licenriTig (Oonsolidation) Act, 1910 (10 Edw. 7 ft 1 Goo. 5, c. 21), s. 58 (1). 
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The Bolder of a justices’ on-liceuce in which such condition is 
inserted, called a six-day licence, must heep Ids premises closed 
during the wholo of Sunday, and the provisions with respect to the 
closing of licensed premises during certain hours oii Sunday apply 
to tlio promises in respect of which a six-day licence is granted as 
if the v/hole of Sunday were mentioned in ^hose provisions instead 
of certain hours only (m). But Sunday does not for this purpose 
include Christmas Day when Christmas Day falls on a day other 
than a Sunday (n) or Good Friday {m). 

If justices have once inserted such a condition, they cannot 
afterw'ards bo compelled to ondt it (o), oven if the licence has been 
hold without the Sunday closing condition for some years before 
tbe condition was inserted ( p). 

'J’he holiler of a six-day licence may obtain from the Gommis- 
siouers of Customs and Excise any licence granted by those Coin- 
missioners which ho is entitled to obtain in pursuance of the 
licence upon payment of six seventh parts of the duty which would 
otherwise he payablo by him for a similar licence not limited to six 
days {q). 

SncT. 3 . — Early Closing Tticcncf. 

252. Where, on tlio occasion of any ai)plicatiou for a new 
justices’ on-licence, or the ordinary removal or renewal of a 
justices* on-hccncc, the ai)i)licant applies to the licensing justices 
to insert in his Uccnce a coiulitio]) that be shall close the prcinises 
in respect of wiich Mich licence is or is to be granted one hour 
earlier at night than tlr.it at which such premises would otherwise 
have to he closed, tlic justices must insert the condition in such 
licence (/■). 

The holder of a justices' on-licence in which such a condition is 
inserted (i-allcd an early-closing licence) must close his premises at 
night one hour earlier than the ordinary hour at which such pre- 
mises w'ouhl bo closed, and the slatutovy jirovisions apply to the 
promisfts ms if such earlier hour were the hour at which the premises 
are reipiirod to 1)0 closo«l («i)- ” -n 

Tlio. holder of an early-closing licenco may obtain from the Com- 
missioners of Customs and ]i.\ci.ie any licence granted by those 
Commissioners which ho is entitled to obtain in pursuance of the 
licence ui)on payment of a sum representing six-sovenths of the 
duty whicli would otherwise he payable by bim for a similar licence 
not limited to such early closing (/>). 


(ml Licciii-ing (Conwilidnlioii) Act, 1910 (10 Hdw. 7 & 1 Geo. 5, c. 2*1), 
B. 5S (2). As to a holder of a six-dny licence bolliiip: inloxicuting Ikpior on 
SundMV to anj- person not lo(l"in^^ in hw house, see p. 01, 

(/O />acjM V. //ainVm, [ 1 SU) 9 ] 2 K. B. 104 . 

[it) R, V. Crvutlarnf fAcvnsing JuniiCf* (IS 88 ), 21 Q. 11. JK So, C. A. ; Eflw v. 
Linroln Uceimnff J naficca (1868), 52 J. I*. S 8 . 
hi) If. V. Licentittg Juatnea (ISSS), 62 J. 1*. liTCi 

( 7 ) fjicensin" (Consolid'ition) Act, 1010 (10 lidw, 7 & 1 Goo. 6 , c. 24), a 60. 
(r) Ibid,, 8. 69 (1). 
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Early 

ClosiDg 
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Closing hours. 


S&le to per- 
sons lodging 
on premises. 


If tlie liconce is both a six-day and an early-closing licence, the 
holder may obtain his excise licence on payment of five-sevenths of 
the full duty (c). 

Sect, 4. — Refreshment Houses not Licensed to sell Intoxicating 

Liquors. 

253. A refreshment house is any house, room, shop or building 
kept open for public refreshment, resort and enter tain niont at any 
time between 10 o’clock at night and 5 o’clock on the following 
morning, not being licensed for the sale of beer, cider, wine or 
spirits respectively; every refreshment house requires a refresh- 
ment house licence (d). 

No person may open or keep open any refreshment house in 
which intoxicating liquors are not sold, or sell or expose for sale 
or consumption in any such refreshment house any refreshments 
or any article whatever between (r) the hour of the night or morn- 
ing at which premises licensed for the sale of intoxicaling liquors, 
by retail, situated in the same place as such refreshment houses, are 
required to be closed (/) and 4 o’clock in the morning (//). 

Any person acting in contravention of this provision is liable to a 
penalty not exceeding £5, recoverable in a summary manner (/t). 

The keeper of a refreshment house in which intoxicaling liquors 
are not sold is not precluded from selling refreshments to, or 
allowing them to be consumed by, persons lodging in his house 
within the above-mentioned hours. But this does not authorise a 
person to keep open any refreshment honso in wliich intoxicating 
liquors are not sold, or sell refreshments otlierwisc than at the 
times and upon the conditions prescribed by the statutes in that 
behalf (i). 

(c) Liceusing (Consolidatiou) Act, 1910 (10 Kdw 7 & 1 Geo. 5, c. 24), h, GO. 

(d[) Befreshment Houses Act, 18G0 (28 21 c. 27), .s. G, a.s ainoiulod by 

the Kevenuo (No. 2) Act, 18GL (24 & 25 Viet o. 91), s. 8. 001^/1111 otbor similar 
premises may, if the owner think lit, bo lice n.scd as rofresbmont houses (Iiofre«th- 
ment Houses Act, 1860 (28 & 24 Viet. c. 27), s. 0). The licence is an exciso 
ficence s. 8). The penalty for kcc 2 )ing a refreshment lioiiso without a 

licence is a sum not exceeding £20, rerovcruhle sumninriiy {ibid., ^. 9). For 
erery licence to keep a refra^'hment house there are chiirgud the following 
duties:— (i.) If the house and premises in respect of which such licence is 
j?ranted am under the rent and value of £80 a year, the duty of 10s. Od. ; 
lii.) if of the rent or value of £80 a year or upwards, tlio duty of £l Is. 
lllevenue (No. 2} Aot,_ 1861 (24 & 25 Yict. c. 91), s. 9). A.s to what prcniises 
! lave been held to be within the definition of a refi'cshiiiont house, see I/owea v. 
Inland Revenue Board 0870), 1 Ex. D. 885, 0. A. ; Muir v. Keay (1875), L. It. 10 
Q. B. 594 ; Cooper v. Dickinson (1877), January (iinroportod) ; Twjtor v. 0mm 
(1862), 1 H. & C. .370; lielleivat/ v. Maalougal (1880), 45 J. 1*. 207. *‘The 
question mast be always ono of more or less, and tlie facts of each particular 
case must be looked at as they arise ” {Muir v. Keag, supra, per Br.AUKnuRN, J., 
atp. 507). See also title Fagtouiks and Shops, Vol. XIY., p. 510. 

(e) Public House Closing Act, 1864 (27 & 28 Viet. c. 64), s. 5. 

* f) Licensing Act, 1874 (37 d 38 Yict. c. 49), s. 11. 

{a) Public House posing Act, 18G1 (27 & 23 Yict. c. G4), s. 5. 

(A) As to summary j^ro^ure generally, see title Magistratiss. As to the 
onence of selling intoxicating liquor in an unlicensed refreshment house, see 
p. 93, • 

(t) Riblic House Closing Act, 1864 (27 & 28 Yict. c. 64), s. 5, as altered by 
liooDsiug Act. 1874 (37 ft 38 Yict. 0 . 49), s. II. 
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254. Sunday closing in Walos applies only to premises in which 
intoxicating liquors are sold or ex])oscd for sale hy retail, and docs 
not apply to refreshment houses where no intoxicating liquors are 
sold, and whore no licence is held for their sale (A;). 

An unlicensed refreshment house in Wales in which no 
intoxicating liquors are sold may open biliwccn 5 and 6 p.m. on 
Sunday (1). 


Bbot. a 
Befredi* 
ment 

Honses not 
Licensed 
to sell 
mtoxicatiiig 
Liquors. 


SucT. 6. — Refreshment Houses Licensed to Sell Foreign Wine. Befreshment 

house in 

255. Whenever any person who has taken out a licence to keep Wales, 
a refi'eshment house, not being a house open after 10 p.m., applies AtMtement. 
for and obtains a licence to soil therein by retail foreign wine to be 
consumed in such house, he must be allowed an abatement at the 
following rate per annum from the duty chargeable for such licence 
in respect of the same period of time or portion of the year for 
which he takes out the said licence to retail wine, — 
where the house and premises in respect of which s. d. 
such licence is granted aro under the rent and 

valuo of i!30 a year, nn abatement of 7 4 

where the same are of the rent and value of ^80 or 

upwards, an ahatemont of 17 10 

Frovided that if any person to wliom such an abatement has been 
made, on taking out a wine licence, keeps open his house as a 
refreshment house, or sells therein any wine or other refreshment 
after 10 p.m., he is deemed to keep a refreshment house without 
taking out and Having' in forco a proper licence in that behalf, and 
also, in respect of any wine sold by him after the hour aforesaid, he 
is deemed to have sold the same without having a proper licence in 
force duly authorising liira in that behalf, and forfeits the penalties 
imposed for such offeucos (m). 

Every refreshment house in respect of which a licence is granted 
for the sale thoroin of foreign wine, upon which an abatement of duty 
has been so allowed, must bo closed every night at 10 o’clock (n). 


Sect. C . — Closing in ease of Riot. '' 

256. Any two justices of the peace acting for any county or Biot 
place whore any riot or tumult happens, or is expected to happen, 
may order every licensed person in or near the place where such 
riot or tumult happens, or is expected to happen, to close his 
promises during any time the justices may order ; and it is lawful 
for any person acting by order of any justices to use such force as 
may be necessary for the purpose of closing such premises (o). 


(k) Bemi v. Thortieij (1896), 64 L. J. (m. a) 271 ; and see p. 90, ante. 

(Q Vnrher v. Harria (1909), 73 J. P. 1><3. 

(m) Beveniio (No. 2) Act, 1861 (24 & 2.1 Yict. c. 91), e. 9 ; Customs and Inland* 
Revenue Act, 1876 (39 & 40 Viet. o. 16), «. 4. The lospoctive penalties are fixed 
by the Betreslunent Honses Act, 186(1 (23 & 24 Viet, c.' 27), ss. 9 (see p. 92, 

19. 

Incensing Act, 1872 (33 & 36 Viet. c. 94), 8^28. . 

LioensinR (Oousoliftation) Act, 1910 (10 linw. 7 & 1 Qeo. 6, o. 24), s. 63. 
the penedty for not closing, sec p. 129, post. 
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Sboi. 7 . — Exemplions from doting. 

Suit-SsoT. 1 . — Traitllert and Lodgers. 

251 Nothing in the Licensing (Consolidation) Act, 1910 (p), 
preclades the holder of a jnsticos’ on-Hconce from selling any 
intoxicating li(juor to bd consumed on the premises at any time to 
persons lodging in his house ; nor, except where the licence is a six* 
day licence and the sale is on Sunday, to honafule travellers (p). 

There is no exception permitting sale to lodgers or hond fide 
travellers by persons licensed to sell any intoxicating liquor to be 
consumed off the premises {q). 

A sale of intoxicating liquor to a person lodging in a licensed 
house is none the less a sale to him because his guests and not 
the lodger consume the liquor, provided that the latter himself pays 
for the liquor (7'). 

258. Bond fide traveller in general only means traveller (s). liut 
a jterson for this purpose is not deemed to bo a hond Jide truroller 
unless the place where he lodged daring the preceding night is at 
least three miles distant from the place where ho demands to be 
supplied with liquor, that distance being calculated by the nearest 
public thoroughfare (/), whether such thoroughfare is by water or 
by laud (»), and a navigable arm of the sea may be a public 
thoroughfare for this purpose (u). 

It is iniiiuiterial, in deturmiiiiug whether a person is or is not a 
hand fide traveller, whether the object of his travelling is business 
or pleasure (r) ; but a person is not a bond fide traveller, although 
three miles distant from his place of lodging on the previous night, 
if his object in making the journey was to obtain beer (a); and the 
object of his journey is a matter of fact for tbe determination of 
the justices {h). 

A bond fide traveller does not cease to be such by reason of the 
fact that he has already obtained dinner and liquor in another 
public-house (c). 

, ‘A friend of a publican, living more than three miles from the 
public-house and having slept at homo the previous night, who has 


(//) Licenoing (Consolidation) Act, 1910 (10 Hklw. 7 & 1 Oeo. 8 , o. 21), 
8. 01 (1) (b). 

(g) JHuuittiJleld v. Ward, [1097] 1 Q. U. 32G. 

(r) Pins V. Itarues (1807), 20 Q. 13. D. 221 ; Coue v. handles (1890), 13 
X. Xj. E. 18. 

(s) AtLinson v. Sdlers (1853) 28 L. J. (m. 0.) 12, ■per WlttUMS, J., at p. 13. 

(1) Lioensing (Con-iolidation) Act, 1910 (10 liJw. 7 & 1 Oeo. 6, c. 21), a. 01 (31. 

(k) C<mlbert v. Tnke (187.7), 1 a «. D. 1. 

(v) Atkinson v. SdUn (18S8), 5 C. 13. (w. 8.) 442 ; Taylor v. Uumphreys (1861), 
10 (;. 13. (h. b.)429; Taylor v. Humphries (1861), 17 O. 13. (w. s.) 539; I’evtoie 
•V. Riehardsan (1669), L. B. 4 C. 1*. 168; Penn v. Affawm/er, [189itJ 1 Q. B. 622, 
per CoTXTNS, J. 

(«) Atkinson v. Hrlhrs, tvpra ; Taylor v. Humphreys, supra, per Euut, CJ., 
at pp. 434, 403; Taylor v. Humphries, supra; I'tplow v. Richardson, supra i 
Renn e, Alexander, supra; and com^mre note (A), p. 96, post, 

(b) Penn v. Aleccmder, tvpra. ' 

(c) Oldlum r. Bheasby (1891), GO Jj. J. (if. 0.) 81. 
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l)een invited to sing at a concert at the public-house, is a bond fnh Swt. 7. 
traveller (d). Ezenirtloas 

A railway ix)rter who walks from bis house, where he slept the from 
previous night, to a railway station, and travels thence by train to Closbig. 
another station whore he goes on duty, and who then walks to a " 

public-house, which is more than three mi)es from the place where 
he slept, is a hondjule traveller (e). 


SuB-SscT. 2 . — Baihoay Bfatitms, 

259 . Nothing in the Licensing (Consolidation) Act, 1910(/), as Railway 
to hours of closing, precludes the sale at any time at a railway statioiuk 
station of intoxicating liquors to persons arriving at or departing 

from the station by railroad (./'). 

Nothing contained in the Public House Closing Act, 180-1 (ri), 
applies to a sale, in a refreshment houso in which intoxicating liquors 
are not sold at a I'ailway station between the hour of the night or 
morning, at which premises licensed for the sale of intoxicating 
liquors by retail sitnato in the same place as such refreshment 
house are required to be closed, and 4 a.m., of refreshments to 
persons arriving at or departing from such station by railroad (p). 

A man who is about to depart and in fact departs by train from 
a railway station may legally be served at that station with 
intoxicating liquor, oven if ho takes his ticket and his journey for 
the purpose of ohhiining the liquor (/<). 

15 . — f/entral Order of Krtmidion. 

260 . The local authority of any licensing district (i), upon General 
evichiiice that it is necessary or desirable so to do for the accoin- o! 
raodation of any considerable number of persons attending any 
public market, or following anj' lawful trade or calling, may, if it 
thinks lit, grant to tlio holder of any justices* on- licence in 
respect of premises in the immediate neighbourhood of that 
market, or of the placo where the persons follow that lawful trade 

or calling, an order (called a general order of exemption) exempting 
that per.son from the provisions of the Licensing (Onsolidation) 

(i/) Damea v. liond (1891), 55 J. P. 503. 

(c) Cowap V. Atherton t [18915] 1 Q. II. 49. 

(/) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo, 5, c. 21), s. G1 

(1) (c). 

Public House Closing Art, 1S04 (27 & 2S Viet. c. (54), s. 10; TiiLon-siug 
Act, 1874 (37 & 38 Vict c. 49), s. 11. Tlie fonucr Act is repealed, except as to 
refrosbmoiit houses whoro intoxicating hquora are not sold, by the Licensing 
Act, 1872 (35 & 30 Viet. o. 94), s. 75, Schod. II. ; seo p. 9(5, podt. 

[h) Williams v. McDonald (1899), 68 L. J. (q. b.) 678. The meinniiig of 
“traveller de])Arhng from a rnilvay station,” under the Mbiropolitan IV^lice 
Act, 1839 (2 dt 3 Viet. c. 47), s. 42 (now repealed), was discussed in Fiahtr v. 
lioimrd (1864), 34 L. J. (h. G.) 42. ^ 

(f) X'or tliO purposes of the proviHions of the Licensing (Consolidation) Act, ' 

1910 (10 Edw. 7 & 1 Geo. 5, c. 24), relating to closing, the local authonty is 
(a) in the metropolitan police district, the oouimisaioni4r of jwliM for the 
metropolis, subject to the approhaliou of the Secretary of Shite ; (b) in the City 
of Ijondon, the oommissionor of City police, subji^t to the approbation of the 
Lord Mayor; (c) in any" other place, a petty sessional court (see Licensing 
(Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, c. 24), s. 55 (4)). 
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Act, 1910 (j), with respect to geneml closing bonrs on soch days and 
during such time, except between the hours of 1 a.ra. and 2 a.m., as 
may be specified in the order (Ic). 

The holder of a general order of exemption is not liable to any 
penalty for not closing his premises on such days and during such 
time as may be 6pecified|in the order; but he is not exempt from 
any other penalty (it). 

The local autWity may at any time, if it thinhs fit, withdraw a 
general order of exemption or alter the order by way of extension 
or restriction, as the authority deems necessary or expedient, so, 
however, as not to render any person liable to any penalty foi 
anything done under the order before the holder was informed of 
such withdrawal or alteration {1). 

If no evidence is given of the existence of circumstances required 
for granting an order of exemption the justices have no power to 
make such an order (m). 

261 . So far as refreshment houses where intoxicating liquors are 
not sold are concerned (?i), the licensing justices may at the time of 
granting or renewing any licence, upon evidence that it is necessary or 
desirablefor the accommodation of any considerable number of persona 
attending any public market, or following any lawful trade or calling, 
grant to any keeper of a refreshment house whoso place of business 
is in the immediate neighbourhood of such market, or of the place 
where the persons follow such lawful trade or calling, a licence 
exempting him from the provisions of the Public House Closing 
Act, 1864 (o), between the hours of 2 a.m. and 4 a.m., or any part of 
such hours, during such days, times, or hours as are specified in 
such licence ; and no keeper of a refreshment house to whom such 
licence has been granted is subject to any penally for a contraven- 
tion of tho Public House Closing Act, 186-1 (o), during the days or 
times to which such licence extemls, but be is not exempted by such 
licence from any penalty to which he may be subject under any 
other Act of Parliament ; and a printed notice stating the days and 
special hoars during which, and the class of persons for whom, the 
lionse is open under such licence must be afllxed in a conspicuous 
position outside the house ( p). ■ 

Tho licensing justices may from time to time, as and when they 
think fit, either withdraw such licence altogether, or alter, vary, or 
amend it in such manner as they tliink necessary or expedient (q). 


(j) 10 Edw. 7 & 1 Oi-o. c. 21. 

(k) Licensing (Consolidiitioii) Act, 1010 (10 £dw. 7 & 1 Uco. 5, o. 21\ 
•.55(1). 

(2} Ibid., B. 55 (3). An exemption li'om tho hours of closing cannot be 
granted in respect of prombos ui the neighbonrhood of a theatre for the 
accommodation of persons attending tho sumo. Fee Licensing Act, 1874 (31 & 38 
Viet. c. 40), B. 4, repealed by and not reproduced in the Licensing (Consolidation) 
> Act, 1910 (10 Edw. 7 & 1 Cko. 5, c. 24). 

(m) R, T. Johium [1905], 2 K. B. 50. 

In) As to snch re^eshment houses, see p. 92, ante. 

(o) 27 & 28 Viet, o, 64. 

(p) ^nblio House Closing Act, 1865 (28 £ 29 Viet o. 77), s. 2 ; Licensing Act, 
1872 (85 ft 36 Viet. 0 . 04), ft 76, Sched. n. 

(q) Public House Closing Act, 1865 (28 ft 29 Yiot. c, 77), s. 3. 
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Sitb-Sect. 4 . — Special Order of ExempUon. Bbot. 7. 

262 . If the holder of a justices’ on-licence applies to the local E*®Wtions 
authority of a licensing district for an order (called a special order 

of exemption) exempting him from the provisions of the Licensing 

(Consolidation) Act, 1910 (r), relating to general closing hours on 
any special occasion or occasions, the local authority may grant to Semption. 
the applicant such a special order so exempting him during the 
hours, and on the occasion or occasions specilied in the order ; and 
no holder of a justices* on-licence to whom such order of exemption 
has been granted is subject to any penalty for the contravention of 
the provisions relating to general closing hours during the time to 
which the order extends, but he is not exempted by the order from 
any penalty to which he may be subject by any other provision («). 

It is for the authority who grants the licence for exemption to i 
determine what is a special occasion, and the High Court will not ^ 
interfere even if the authority treats Christmas Eve and New 
Year's Eve as special occasions (t). 

The local authority can grant a special order of exemption to a 
person who holds a licenco for the sale of intoxicating liquor even 
though it is a condition of such licence that the promises in rG5f)ect 
of which it is held shall only be open for the sale of intoxicating 
liquor between certain specilied and limited hours (u). 

263 . If any keeper of a rofreshmont house (t*) where intoxicating Rerrahmect 
liquors are not sold applies to the local authority (x) for a licence 
exempting him from the provisions of the Public Houso Closing Act, 

1864 (?/), on any^ special occasion or occasions, the local authority 
may grant an occasional licence exempting him from these 
provisions during certain hours and on an occasion or occasions 
to be spccifled in the licence; and no keeper of a refreshment house 
to whom an occasional licence has been granted under that Act (y) 
is subject to any penalty for its contravention during the time to 
which this licence extends, but he is not exempted by it from a 
penalty to which he may be subject under any other Act (z). 

fr) 10 Edw. 7 & 1 Geo. o, c. 24. ^ 

M / bitL^ 8. 57. 

(O Dti'ine v. Kedinu (1886), 50 J. V. 561. 

(w) (froh V. Ihshethf [l908] 1 K. B. 651, C. A. 

fv) For refroshmont houses eeo p. 92, ante, 

(as) For tho pin pesos of the i’liblic Huuso Closing Act, 1SG4 (27 & 28 Viet. 

0 . 64), the following persons nnd bodies of persons nro dcoined to be the loccd 
authorities capable of grunting occasional hcenecs : — 

(1) In tho metropolitan police district, tho commissioner of police for tho 
moti-opolis, subject to the approbatiou of ono of Ilis Majesty’s principal 
Secreturies of State ; 

(2) In the City of London and the liberties thereof, the commissioner of City 
police, subject to the approbation of the Lord Mayor ; 

(3) In any district, oit.v or town, where petty sessions are liold, except in tho 
metropolitan police district, two justices of tho pouco sitting in petty sessions, 
and in any other district, city or town, two justices of the pouco acting in the ■ 
district, city or town (Public House Closing Act, 1864 (27 & 28 Viet. o. 64), s. 8 ; 

Public House Closing Act, 1865 (28 & 29 Viet. c. 77), s. 6) ; compare noto (t), 
p. 95, ante, 

(w) 27 ft 28 Viet. 0. 64. ^ 

Ibid,, B. 7 ; Licensing Act, 1872 (35 & 36 vict. c. 04], s. 75, Sebed. U. { 

Licensing Act, 1874 (37 ft 38 Viet, o 49) s. 11. 

B.t. — xvm. , * 
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Sboi. 8 . — higlu of Licensee to close Pivmises. 

264. Licensed persons other than innkeepers are in the position 
of ordinary shopkeepers (a), and may close their premises whenever 
they choose to do so, though they are bonnd to close at the times 
before mentioned (b). 


Part XII. — Occasional Excise Licences. 

Seox. 1 . — In (Jnieral. 

265. The Commissioners of Gasloras and ICxclso may, whenever 
they consider it conducive to public convenience, and with the 
consent of a petty sessional court, aulboriso any oAlcer of excise to 
grant to any person duly authorised to keep a common inn, 
nlehouse, or* victuailing house, who has liikon out the proper 
excise licences to sell tlieroin beer, spirits, wine, or tobacco, an 
occasional licence empowering him to sell the liko articles for 
which he has taken out such licences at any such other place, and 
for and daring such 8x>ace of timo, not exceeding three (now 
apparently extended to six (c)) cousoculive days at any one time 
as the said Commissioners apjn'OYO and as ai‘o spociiiod in such 
occasional liccnco. A person who has taken out such occasional 
licence is not liable to any penalty or forleituro whatever by 
roc‘-ou or on account of his selling the articles mentioned in the 
said liceneo daring tho limo and at the ]dnce qpoeiliod therein, 
provided that no such licence authorises -the sale of any 
beer, spirits, or wine, except during the hours from such hour 
not earlier than sunrise until such hour not later than 10 p.tu. as 
are specified in the consent given by the justices for the granting 
of such occasional licence (d). 13nt tho occasional licence docs not 
protect such person in the sale of any of the articles mentioned, 
unless he at the timo of sale produces siich licence whon requested 
to do sc by any ollQcer of excise or by any constable or police 
ptSecr. No such licence can bo granted for the sale of any of the 
articles mentioned on any Sunday, Cliristmas Day or Good Friday, 
or any day appointed for a public fast or thanksgiving (c). 

Upon tlie occa.siun of any public dinner or ball, the person who 
has obtained sucb a Iicouc»! may sell beer, spirits, or wine during 
such hours before and after sunrise or sunset as aro allowed and 
specified in the consent given by tho justices for the granting of 
the licence {/). 

(a) tSeo Ji. V. :: <4. li. IJ. IJU, 0. C. It. As to iuukeepen, seo 

title Inns and iNNKCEaEUS, Vol. NVII., pp. 301 a a^q. As to shops, see title 
FAcrroRiES and Suofb, VoL XIY., pp. 510 et acq, 

, (b) Bee pp. 88 et $eq„ ante. 

(c) llcveiiuo Act, 1863 (36 & 37 Viti. o. 33), s. 19. 

• (<i) Roveiiuo Act, 1862 (25 & 26 Viet. c. 22), e. 13 ; Bcvcntio Act, 1863 (26 & 

27 Viet. c. 33), ss. 19, 20 ( 1 ), (2); J.iiMusing (Consolidation) Act, 1910 
(10 Edw. 7 & l Oco.Q, 0 . 24), e. bt. 'JHio power to authorisn tho grant of oern 
eionol licences is upjiaroiitly now vc.stcd in tho Comniis.“ionow of Onstoms and 
ISxoise (see ibiJ., s. 64 ( 4 ) ). . 

(0 SevejnioAct, 1862 (25 & 20 Viet. c. 22), s. 13. ‘ 

(/) Keveuuc Act, 1863 (26 & 27 Viet. o. 33), s. 20 (3). 
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266. Tho Commissioners of Oustomr? and Excise may, whenever Skct. i. 
they consider it^ necessary for the accommodation of the public, In General 
authorise any oUicer of excise to grant an occasional licence in the « 
following cases, that is to say, to any person who has taken out an merit hoiwo 
excise licence to keep a refreshment bouse, or to sell, by retail in a l^eepera. 
refreshment house, foreign wine to be ^jonsumed therein, or an 

excise on-licence to retail beer (p). Every such occasional licence 
authorises such person to carry on the same trade or business 
as he is authorised to carry on by virtue cf the original licence, at 
any such jdace, other than the place lor which his original licence 
was granted, and for and during such space of time, not exceeding 
three consecutive days at any one time, as the Commissioners 
approve and as are specified in such occasional licence (h). 

But the occasional licence does not protect any such person in 
the carrying on of any such trade or business unless he produces - 
such licence whenever requested to do so by any oflicer of oxeixse, 
or by any constable or police officer, at tlie time of exercising such 
trade or business (h). 

267. An occasional licence cannot be granted except -with the Consent and 
consent of a petty sessional court and inilefis, twenty-four hours at *^otico on 
least beforo applying for that consent, the applicant has served on o^asfonal 
the superintendent of police for the district notice of his intention licence. 

to apply for the consent, setting out his name and address, the 
place and occasion in respect of ^\hich the licence is required, the 
period for \Yhich the licence is to be in force, and the hours to be 
specilled in tlie consent of tlic justices (i). 

But where tliere is no sitting of a petty sessional court within 
three days before the time when the licence is required, the consent 
may be given by any two justices acting for the division and sitting 
together, provided such justices are satisfied that it w'as not 
practicable to make an application to a ])ctty sessional court (i). 

Notice of a consent so given must be sent to the sui)erintendent of 
police (i). 

For tbe purposes of ceitain provisions relating to public order (JJs Effect ot 
a person taking out an occasional licence is deemed to be the liolder j'ccasional 
of a justices’ licence, and the place in wliich any intoxicating liquor 
is sold ill pnrsiuinee of the occasional liccuco is deemed to bo licensed 


(7) i*])! M, t'D, (o fDi 

Ui) Uovenne (No. 1) Act, 1664 (27 & 2S Yict. c. IS), s. 5. Tho conditions 
and restrictiuns coutuincd in the llcvcnno Act, 1863 ^26 & 27 Viet. c. 33), 

6. 20, i-cliiting to occa!:iional licences (sco p. 98, ante), apply to tho occasional 
licences to be granted under tho Kcvcnuo(Nu. 1) Act, 1864 (27 & 28 Viet. c. 18). 
.\8 to tho Commi -sionoTs, soo nolo (d)* p- 68. ante, and coinporo note (j). p. 17, ante. 

( 1 ) Liconsiiig (Consolidation) Act, 1910 (10 lildw. 7 it 1 <ico. .i, e. 24), 
s. 61. 

(» Namely, ibid., s-a. 75-^1, relating to tho pcn.nlty for permitting drunken- , 
ness, tho penalty for keeping a disomorly honso, tho penalty for permitting 
promises to be a brothel, ouenccs in relation to constables, tho penalty for 
perniittiiig gaming, tho power to exclude dmnkards from ficonsed premises, tho 
entry on premises by coiisliibles for the purpose of enforcing tho Act, ond for 
tho purpose of tho Ijicei^sing Act, 1872 (35 i& SOdliTict. c. 94), b. 12t relating to 
persons found drunk in a public place or on licensed promises, and any pro» 
visions for giving ofTect thereto. 
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IKTOXICATINQ I 4 QUORS, 

{ >reiniseB, and to be the premises ol the person taking out such 
icGnce(fc)e 

Sect. 2. — Fairs avd Faces. 

268. There aro or have been many statutory exemptions per- 
mitting persons holdingl excise licences to sell liquors without a 
justices’ licence or excise licence in respect of a booth or tent 
within the limits of any lawful and accustomed fair or any races Q). 


(/.') Licensing (CoiisolKlation) Act, 1910 (10 Kdw. 7 & 1 GVo. u, c. '^4), s. 64 (3J. 
(/) Tlio exact position of the law at the pT(‘sent lime is difficult to state witli 
oerUiiity. Tho Excise Liconcos Act, 1825 ((> (ico. 4, c. 81), s. 11, provides that 
nothing therein contained shall extend to prohibit any pi^rson, duly L'consed to 
sell beer, cider, nr peny by retail, to be cousumrd in Ins house or prcini^os, or 
any retailor of sjarits, or of foreign wino, or of sweets or mndo wines, or of 
mead or motlicglin, ho being duly lircn^ed respectively fur such respective 
purpose, to carry on his business fur which he is so licensed, in booths, tents, 
or other places, at the time niid place, iind within the limits of holding any 
lawful and accustomed fair, by virtue of any law or statute in that behalf, or 
any public races (as to which, too infra), E othing contuined in the Beerhouse 
Act, 1830 (11 Qeo. 4 & 1 Will. 4, c. G*!), extends to prohibit any person from 
selling beer in buotba or oilier places at tho time and witliiu tho umiis of tho 
ground or place in or upon which L) holdcn any lawful fair, in llko nianiior as 
such porsoii was aiithoiLscd to do before tho passing of that Act (i/nVf., b. 29). 
Tho Bevenuo (No. 2) Act, 1801 (24 & 25 \ict. c. 91), s. 13, after reciting the 
Excise Liceiico.<t Act, 1825 (6 Geo. 4, c. SI), and tho Excise Act, 1800(23 & 24 V^ict. 
c. 113), and slat. (1800) 23 & 24 Viet. c. 114 (Evince repealed), declares and 
enacts that nothing in either of tho said two la«t-mciitioTieii Acts shall be deemed 
to have repealed, or afTectod any of tho provisions, exceptions, or exomptious 
contained in any Act in force at the time of tho said two* several Acts, with 
respect to the selling of beer or spirits at fairs or races. The Revenue Act, 

1802 (25 & 20 Viet. c. 22), r. 12. enacts that so much of any Act as permits 
the sale of beer, spirits, or wiiio at fairs or races without an excise licence is 
hereby rcpcaloil.” But the Rovonuo Acl, 1S03 (20 & 27 V'ict. c. 33), s. 21, after 
reciting that by the Revenue Act, 1802 (25 & 26 Viet. c. 22), s. 12, so much ol 
any Act as permits tho salo of beer, spirits, or wine at fairs or races without an 
excise licence was icxiealcd, enacts taut after the passing of tho Revenue Act, 

1803 (26 & 27 Yict. c. 33), nothing in the rooited Act blmll extend to prohibit 
any person duly licensed by tho excise to retail beer, sniiite, or wine, as is 
u^ntioned in the Excise Inccnf'cs Act, 182S (6 (ico. 4, c. 81), from currying on 
his business for wliicli ho is hO licensed m br)Otlis, tents, or other places at the 
time and place and within the limits of holding any lawful und accustomed ftiir 
by vii-tue of any law or statute in that behulf, or any public racOH, in like 
manner us such persons might lawfully have dune under the Excise Liconcos 
Act, 1828 (0 Geo. 4, c. 81), if tho Hevonue Act, 1862 (25 & 20 Yict. c. 33), hud 
not been passed. Eurlhor, by tho Wiiio and Beerhouse Act, 1809 (32 & 33 
Viet. c. 27), s. *20 (5), nothing in that Act contained wn.s doomoJ to aitect the 
power of any pcrsoii duly authorised by the excise to 6(41 boor, spirits, or wine 
at any fair or public races. By the Jdeensing Act, 1874 (37 & 38 Yict. o. 49), 
B. 18, an occasional (oxcibe) liconoe W'hich was not up to that time necessary 
(IJai/wml V. IMland (1873), 28 L. T, 702, suh ivm. IJatjward v. IMlaud, 37 
J. P. 376) was made ueG(;HSiury for sale in any booth, terit or place within the 
limits of any lawful and accustomod fair or any races, but this provision was 
repealed by the Licensing; (Consolidation) Act, 1910(10 Edw. 7 & 1 Goo. 5, 
c. 24), and no similar provision has been substituted. Tt seems, therefore, that 

* present position is the same us in 1873, when Haywood v. llvUand, 
was deoidodi Races are public races altl^ough held in a private field hired by 
tile race committee fSrtho occaricm.and althougli persons entering the field aro 
required to make a payment for admission, if auytmo who chooses may go 
V. Eotrhotham (IfiOjj), 4 U. & C. 711). As to fairs generally, see title 
Mabkkts and Faihs; ana as to races, see titles Gaming and WAOEniNo, 
Tol. XY,, pp. 280, 287 ; Tjixatiies and Other Plages of hkvTERTAiNMENX. 
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Any right by onstoni, preecription or charter to sell beer, spirits, 
or wine at fairs without an excise licence has now been destroyed (m). 

But exemptions already referred to(n) relating to excise licences 
do not enable any person to sell intoxicating liquor at a fair with- 
out a justices’ licence enabling him to do so; unless he can bring 
himself within the exemptions contained in Acts relating to justices’ 
licences (o). 

269. The fact that a person holds a licence from justices to sell 
intoxicating liquor at premises in one borough does not exempt him 
from tho necessity of having a justices’ licence in order to entitle 
him to sell intoxicating liquor at public races in another borough ( p). 
But a justices’ licence in respect of premises in one licensing 
division of a_ county exempts the holder from tho necessity of 
obtaining a justices’ licence in tho case of sale at a lawful and 
accustomed fair held in another licensing division of that county (q). 


Part XIII. — Registers of Licences. 

Sect, 1. — Excise Licences. 

270. A list or register of ovory beer and cider retail licence, 
specifying the name and place of abode of every person licensed, 
and the name and dcscriiition of tho house mentioned in such 
licence, must ho^kopt at tho excise of&ce with respect to all licences 
granted by the Commissioners (r), or any person authorised 

(m) Hnxham v, Whe^er (ISGl], 3 U. & G. T.'S ; and see p. 89, aufe, 

(n) Soo note (/), p. 100, anfr, 

(fj) A$/t V. Lynu (1800), L. R. 1 Q. B. 270. Tho olTof t of Ihcso cxom])ti<ni 3 is 
as uiu'oi'tain as m tho case of cxoinption from oxciso lirenco.^. By stat. (Idol) 
Ti & G Kdw. G, c. 2.7, s. G, which first niado a justices* licoiico iiecossary, and which 
was icpcalcd by tbo Alchouso Act, 1828 (9 Geo. 4, c. 61^, s. 35, it waspravided 
that in such towns and places (that is, apparently, within every bhire, city, 
borough, town corporate, franchise or liberty within this realm) where any 
fair or fairs were kept, for the time only of the same fair or fairs, ovory persh^ 
mii'ht iiRO common .sHlliiifr of ale or beer in brjoths dt otlior placos there, for tho 
relief of the kinf^'s subiects that should repair to tho same, in such like maiinor 
and sort as had been used or done in time passed, that Act or ain^thing 
therein contained to tho contrary notwithstanding. In the similar enactment, 
tho Sale of Beer Act, 1795 (3-5 Goo. 3, c. 113). s. 17 (still unropcalcd), 
which also i-ol’iloq to n justices* licence (/f. v. DraJee (1817), G &!• ^ 116)| 

it was provided that nothing; was to extend to prohibit any person from 
Fcllinf' of any ale or beer in booths or other places, at tho time and place of 
holding any lawful and accustomed fair in like mitnncr as such person was 
authori'^od to do boforo tho pas.sing of that Act by viitue of any law or sLitute 
in that behalf. No similar exemption was inserted in tho Licoiisinii? Act, 1872 
(35 & 36 Vic.t. c. 04), but it was hold that a person holdiii;* a justices* licence 
in respect of a house in tho county W'ts oxompt from tlio n'^cossity of obtaining 
any other justicoB* liconce to onable him to sell at a lawful and accustomed fair 
in that county {Flaywood v. Ilofland (1873), 28 L, T. 702), and although tho 
Alehouse Act. 1828 (9 Ooo. 4, c. 61), is now ropcalod, this decision appears to 
reproRont tho present state of tho law. i 

(p) Ash V. Lyitn, supra. 

(«/) lFny»*'Otd V. IIoHand supra; sub nnm. Unyward v. Tfoffand, 37 J. IJ. 378, 
assuminfi; that tho exoraption from Oio necossfty of obtaining a justices* 
liconoe for sale at a lawful fair still holds good, 

(f) As to tho CommissionoTS, see note (a), p. 17, otiIs, 
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8kt.i. by ibom> and at the office or dvclling'hoaso of evory collector 
Excise or snpervisor in Ihoir respective colleotiuus and dislriots. 

Ucenoea. Such register must at all times be produced to and is open to the 
inspection and perusal of any magistrate of the county or place 
whore Buch licence is granted, and whore such honse is situate. 
A copy of such register* must, once in every calendar month, be 
transmitted by every such collector or snpervisor to the clerk of the 
magistrates for the district in which such licence is granted («). 
Any copy of or extract from such register which is at any time 
required by the clerk to the magistrates must bo given to him by 
Bach collector or supervisor (s). 

Keitushment 271. A register of every licence granted under the authority of 
bouselicences. jjjg Refresliment Houses Act, 1860 (t), specifying the name and place 
of abode of every person licensed, and the name and description 
of the house fur'wliicli such licence is granted, and whether the 
licence be to keep a refreshment house or fur the sale of wine therein, 
must be kept at tlio office or dwelling-house of every collector and 
supervisor of excise in their respective collodions and districls. 
Such register must at all times be produced to and is open to the 
inspection and perusal of any justice of the coiuily or place where 
such licence is granted and where such house is situate. A copy of 
such register must, once in every six mouths, be transmitted by 
every collector and supervisor of excise to tho clerk of the magis- 
trates for the district in which such licence is grouted (u). Any 
copy or extract of or from such rcgislor which is at any time 
requu'ed by the clerk to the said justices must bo given to him by 
such collector or supervisor («). 

Biscx. 2. — Justka’ LicenceB. 

Regiiterof 272. There must be kept in every licensing district by the clerk 
Uceucen. to the licensing justices of that district a register (called the 
register of licences) in such form as may bo proscribed by those 
justices, containing tho particulars of all justices’ liconcos granted 
io the district, the premises in respect of which thoy were granted, 
{he names of the owners of these premises, and the names of the 
holders for the time being of tho licencos (a). There must also bo 
entered on the register all matters directed to bo so entered under 
any Act, all forfeitures of justices’ licences, disqualifications of 
premises, and oilier matters relating to the licences on the register (li). 

Ovncr'i Every person applying for a new justices’ licence, or the rouewal 

of a justices’ licence, must slate the name of the person for the time 
being entitled to receive, either on his own account or os mort- 
gagee or other incumbrancer in possession, the rack-rent of the 
premises in respect of which the licence is granted or renewed, 
and that name must ho indorsed on the licence, and tho clerk to 

■ (s) Bcerhouso Act, 1830 (11 Oco. 4 & 1 Will. 4, o. 84), b. 3. Aa to ooUoctan 

aua fiupervison, boo note (a), p. IT, ante. 

(t) ‘iti & 24 Viet. Ct.27 ; and ecu pp. 02, 93, ante. 

S Kolreahmont Hnaaes Act, 1860 (23 & 24 Viet. c. 2T), b . 16. 

Licenoing (Consolidation) Act, 1910 (10 l!!dw. 7 & 1 Oco. 6, c. 24), s. fiO (1). 
U in any liceusiug district t]9s oflico of clerk ia filled .by more tJion one penon, 
tho fUBticcB must determine by whom the register is to bo kept Wnd,, b. 60 f6) ). 
(k) B. 60 (3). * 
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the jnsticee must enter thnt name on the register as the name of 
an owner of tiie preiiiisos (c). 

The clerk to the licensing justices must also enter on the register, 
as an owner of the premises, the name of any person possessing an 
estate or interest in tlie premises, whether as owner, lessee, or 
murtgageo, prior or paramount to that of *tho immediate occupier, 
if that person applies to be so registered and pays a fee of 
Is. to the clerk, provided that when such estate or interest is 
vested in two or more persons jointly, one only of those persons 
can be registered as representing such estate or interest (d), 

A court of Buniinar}’ jurisdiction may, on the application of any 
person who proves to the court that he is entitled to be entered as 
owner of any premises in pltico of the person appearing on the 
register as owner, mako an order substituting the name of the 
ap|)lic:iiit, and that order must ba obeyed by the cleik to tho 
licensing jusi ices, undo corresponding correction may bo directed 
to bo made on the licence granted in respect of the premises of 
which such applicant claims to be an owner (e). 

273. Where a licensed person is convicted before any^ court of 
any olTcnce committed by him as such, tho cluik to the licensing 
justices must outer in tho register of licences, in such form as may 
be prescribed by the Secretary of State, notice of any conviction 
of the holder of a jnsticoa’ liccuco for an offence committed by him 
ns sncli (including an offence against the provisions of any Act for 
the time being in force relating to the aduUeration of drink (/)). 
and the cierk of the court before whom the conviction takes place 
(if he is not the clerk to the licensing justices) must forthwith send 

notice thereof to the clerk to the licensing justices <f/). 

• 

274. If it appears to the court by which any perst'n holding; a 
juslicos' licence is convitled of tho offence of hribeiy or trealin*: 
at an election that such offence was committed on his licensed 
premises, the court must direct such conviction to be entered in 
the proper register of licences (/«)- 

275. When a conviction of a bolder of a jiisr-iccs' licence for an 
offence coniiuitled by him as such is entered in tho register of 
licences tho clerk to the licensing justices must serve notice of the 
coiiYicliion on tho owner of the premises (i). 

In any case where the conviction of tho bolder of a licence 
involves the disqualilicaiion of the licensed premises, the court 


(r) Licetifiiinf? (Consolidation) Act, 1010 (lOEdw. 7 & 1 Geo. 6, c. 24), b. 51 (1), 
(d) IhftL, 8. 51 (2). 

(«) 61 (;J). X. ^ , 

f /) As to adulteration of 'Wnk gciioridly, see title Food axd DauGS Vol. 
cV., pp. 6 et ««/., 46, 40. 

(flr) Ijicoiising (CoiiBolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 5, o. 24), 
. 60 (2). 1 
(/i) (wnipt and Illopal Fr.'ictices Pi-cvcntion Act, ISSS (16 & 47 Vict. c. 51). 

nu^ A A 4-.% b.. (i'Aw.ivira n iifl froiifirtrv f/\ fnirn -nlnfvo ii-iv^n 
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before whom the oooviction takes place must cause notice of the 
disqiialilicalion to be served on any registered owner of the pro* 
mises if that owner is not the occupier (/r). 

^ 276 . Any ratepayer, any owner of premises to which a justices’ 
licence is attached, and tyiy holder of a jnsticos’ licence within the 
licensing district for which the register is kept is, upon payment 
of a fee of 1«., and any otBcor of police, and any ulVicer of 
customs and excise in sucli district is, without payment, entitled at 
any reasonable lime to inspect and take copies of or extracts from 
the register (f). If the clerk to the licensing justices or any otlier 
person prevents the inspection or taking copies of or extracts from 
the register of licences, or demands any unauthorised fee therefor, 
lie is liable in respect of each offnnee to a penalty not exceeding 
£5 (m). 

277 . The licensing justices may, if they think lit, canso the 
register of licences to be divided into parts, and assign a part to 
any portion of the licensing district (n). 

\Vhere a justices’ licence is granted (whether as a now licence or 
by way of renewal or transfer) or removed, a fee of Is. must be paid 
by the holder of the licence to the clerk to the licensing justices in 
respect of the register of the transaction (o). 

278 . The register of licences is receivable in evidence of the 
matters required to be entered therein, and a copy of an entry 
made in the register, purporting to be signed bj the clerk to the 
licensing justices and to be certihed as a true copy, is evidence 
of such matters staled in such entry, without proof of the signature 
or authority of the person signing the same (p). 


Part XIV. — Forms of Licences. 

Sect. 1. — Excise Licences. 

279 . Licences for the manufacture or sale of any intoxicating 
liquors are to be in such form as the Commissioners of Customs 
and ExciSB direct (q), and must be in accordance with the provisions 
of the Excise Licences Act, 1825 (r). 


(%) Idcenaing (Consolidatiou) Act, 1910 (10 Edw. 7 A 1 Geo. 6, o. 24), 

Be 86 (2). 

(0 Ibid., B. 63 (1). 
im) /wi., B. 63 r“ 


ooUection of 


» rbid.,B.bO(6). 

M B. 60 (4). 

"t®) • to eyidence gonerall}', see title EvidevgXi 

VoL aIIL, pp. 416 icq. 

(g> Finance (190^-10) Act. 1910 (10 Edw. 7, c. 8), bb. 49 (1), 96 (2). 

(r) Bzeiae LioenocB Art, 1626 (6 Qeo. 4, o. b. T. Aa to ooU 
•xciBO duties, Bee title Bevezub. 
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Part XIV.— -Forms or Licbmcbs. 

Sect. 2. — Jiittice$’ Licences. ssor. 8. 

280. A jnsticAB’ licence must be in snch form as may from time Tilr n nt f it 
(io time be prescribed by the Secretary of State (s). — 

A renewal of a justices’ licence may be made by an indorsement 
on tlie licence, or by the issne of a copy o^ the old licence (t). 


Part XV. — Sale of Intoxicating Liquors 

in Passenger Ships, Railway Cars, 
Canteens, and Theatres. 

SncT. 1. — Passenger Ships. 

261. An excise licence nmy be taken out annually (a) or for Paswngtir 
one day only (ft) in respect of a passenger vessel by the master or *•**?•■ 
other person belonging to the vessel nominated by the Owner of 
the vessel. 

Either of such licences authorises the sale by retail, while the 
vessel is engaged in carrying passengers, of any intoxicating liquor 
on the vessel to passengers for consumption on the vessel (c). It 
also authorises the sale of tobacco (c). No justices’ licence is 
necessary in order to obtain the excise licence (rl)- 

282. In the event of any person to whom a passenger vessels’ Tina«ter of 
licence has l)oeu granted ceasing to be master of or to belong to ikmoe. 
her, the licence may bo transferred to any other person who 

is for the lime being master of the vessel, or is for the lime being 
a person belonging to her and nominated by her owner for the 
purpose (fl). 

In the event of the transfer of the vessel to some other owner, 
the licence ceases to have oll'ect as respects that vessel, bMt 
may, in that event and in the event of the loss of the vessel, be 
transferred, on the application of her owner, to the master of some 
other vessel belonging to him or to some ]ierson belonging to such 
other vessel and iiorainatod by her owner for the purpose (/). 

283. For the purpose of giving jurisdiction, eny sale of liqnor on a jcriaiicuca 

passenger vessel is deemed to have taken place either where it aini grant, 
actually took place or iu any place in which the vessel is found (/). 

(fl) Liuenamg (Consolidation) Act, 1910 (10 Edw. 7 A 1 Goo. 6, o. 24), s. 42 (1). 

(0 iltd.. 8.42(2). 

(a) Duty £10 (Finance (1909-10) Act, 1910 (10 E<lw. 7, c. S), Sclied I., D. 

(h) Duty £2 {iUd.), 

(c) Finance (1909-10) Act, 1910 MO FaIw. 7, c. 8), filched. I., D. As to tobacco, 

8GO titles IlBVENUE ; Tkade and Tliadk Unions. » 

(d) Liconsiug (Consolidation) Act, 1910 (10 Edw. 7 & 1 Qeo. 5, o. 24), 

8. lllj;2)(f)- 

(f) Finance (1909-10) Act, 1910 (10 Edvr. 7, c* Bj, Scliod. I., D. * 

(/) JbuL As to the transfer of vessels, soe, generally, title SmmNQ and 
Navigation. 
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Bnrr. i. All such licences may be granted by the Commissioners, 

Passenger or by any officer of excise authorised by them, and all licences 
8 hi|«. giiuiled by any officer so authorised are valid, anything in any Act 
tonlaiiicd to the contrary notwithstanding (< 7 ). 

Nothing in tlie Licensing (Consolidation) Act, 1910(//), affects or 
applies to the sale of ixfloxicaliiig liiiuor in passenger vessels in 
pursuance of tlui Acts in that behalf (/<). 

Sect. 2 . — liaibvay Iteataurant Cars. 

Restaorant 284. An excise licence may bo taken out annually in respect of a 
railway restaurant car by the railway company or other person 
ow^ning the car( 0 . 

Such licence may be granted without the production of a justices’ 
licence (j), niid is granted in respect of a car in which passengers 
can he supidicMl with meals, anU authorises the sale by retail to 
passengers on the car of any intoxicating liquor for consumption on 
ihc car (A). 

Sect. 8. — Canteens, 

Contc-eiw. 286- Nothing in the Licensing (Consolidation) Act, 1910 (/). 

affects or ap|)lios to the sale of spirits in canteens in pursuaiice of 
any Act regulating the sanie(wO. 

Notwithstanding any enactment to the contrary, it is not iiccos- 
sary for a person holding a canteen under the authority of a Secre- 
tary of State, or of the Admiralty, to obtain a justices’ licence to 
enable him to obtain or hold any excise licence for the sale of any 
intoxicating liquor, and an excise licence may be* granted to such 
person accordingly On). 

The holder of an aulliorised canteen, who holds an excise licence 
for the sale of beer in the canteen, is entitled to sell beer in the 
canteen to a civilian (?/). 

Sect. 4. — Theatres. 

Tkeatm. 286. The Commissioners and Officers of CuBtoms and Excise ( 0 ) 

may grant retail licences to any porfoii losellheor, spirits, and wine 
ni any theatre established under a royal patent, or in any theatre or 
other place of public ontcrlaiimiciit licensed by tlie Lord Chamber- 
liiin or by tlie county council or other authorily fur the public 
performance of stage plays, without the production by the person 

(y) Kxcibo Act, lba4 [4 & u AY ill. 4, 0 . 76), s. lU. As to the Coiiimissioiiers, 

SCO luitM (a), p. 17, onte. 

(/f) Licenmns; (CcmaolMlntionJ Act, 1010 (10 Edw. 7 & 1 Goo. 5, c. 21), 
0 . 11 1 (2) (f). As to vrssils within themt tnspolitan polico district, poo p. 00, ante. 

(i) Diit> £l (Kinuiicc (1009-10) Act, 1010 (10 liilw, 7, 0 . S), Sohod. f., K), 

(.;■) /huL, Schtd. I., li, 1. Nothing in the Lireiinirig (('onsfilidiition) Act, 
1910 (10 lOflw. 7 & 1 Geo. 6, c. 21), affects or applies to the sale of intoxicating 
liijiinr for cousiiiiiptioti on a icoUmiant car, in piiTHiiance of the Acts in ihiit 
bulialf (Licciipiug (Cousolidatiun) Act, 1910 (10 ^w. 7 & 1 Goo. d. 0 . 24vi 
• s. Ill (2) (in)). 

(/tf) Finance (1900-10) Act, 1910 (10 Edw. 7, c. 8), Sched.I., E, 2. As to rail- 
ways gi'iM*r!illy, see title Bailwats and CANArs. 

(i) 10 Edw. 7 & 1 Oco. 6, c, 24. 

(w)./W<i..8.1U(2)(l). 

(«) ffc Co. v- Mayee, [1910] 1 K. B, 462. ‘As to canteens, see title 

Ri>yal Fokces. 

(o) As to the Gommissionora and Ol&cers, see note (a), p, 17, ants. 



Part XV. — Sale or Imtoxioatinq Liquors in Saifs eto. ‘i&l 

applyintr for such licouce or licenueu of any certificate or nutliority Ban, 4 . 
for such pereon to keep a common inn, alehouse, or victualling TlwatMSi 
house, anything in any Act to the contrary notwithstanding (p). 

Only theatres licensed in the manner before described, and not 
mnsio-halls, even if called theatres, can obtain this licence for the 
sale of intoxicating liquor (q). ' 

Nothing in the Licensing (Consolidation) Act, 1910 (r), affects or 
applies to the sale of intoxicating liquor by proprietors of theatres 
in pursuance of the Acts in that behalf (r). But the hours of 
closing licensed premises apply nevertheless to tl}e sale of 
intoxicating liquor by proprietors of theatres (»). 

Sner. 5 . — Clvus. 

287. The law relating to the sale of intoxicating liquor in clubs Uiubii. 
is dealt with elsewhere (0* 


Part XVI. — Offences. 

Sect. 1. — Relatintj to Sale of Tntoxiratiug Liquors, 

Su 15 -Sect. 1 . — mi tin nl Lkcnce, 

(i.) Without Lmna\ 

288. Any porHon selling or exposing for sale by retail any Sale without 
intoxicating liquor, unless he holds a justices* licence authorising 
him to hold an oxciso liccuco for tho sale of that intoxicating liquor, 
or at any place except that for ^vhich the justices' licence authorises 
him to hold an excise liccnoo for Die salo of that liquor, is liable 
for the first ofTence to a line not exceeding .£o0, or to iinprisoii- 
ment, with or without hard labour, for a term not exceeding one 
month ; for tho second offence to a lino nob exceeding i-lOO, or 
to imprisoninont, with or without hard labour, for a term not 
exceeding three months, and he inay, by order of the court befdfo 
wdjora ho is convicted, bo disqualified for any term not exceeding 
five years from holding any justices’ licenco (w); and for any 

(/*) I'iXciflO Act, lSi)5 {o & G Will, *1, c. GG), h. T ; 'niculiu.’3 Act, l6'lo (0 7 

Viet. c. GS), B9. 2, 5; Local Oqvernmont Act, 188S (ol & 62 Viet. c. -11 \ a. 7. 

As to wh.it is public entortaminoiit., boo Taylor v. Oram (1«S62), 1 it & 0. 

G70; aiiil a^ to thcatros and music-halls ^'iiorally, sco tillo Tuextues axu 
Otheh Places of FjXTBUTAInmhxt, 

(q) ft. V. lutawi (ISSS\ 21 Q. B. Jb 6G9. 

(r) Licensing (Consolidation) Act, lUlO (10 Fdw. 7 & 1 Uo«j. 6, c. 2-1), 

B. Ill (2) (c). 

(«) (ialiaxfh^ v. /iifdrf, [180S] I (i. B. 11*1; but sco U. v. Jfthim (IGOl), Gl 
L. J. (m. c.). 67. Th«v exempti(»n 011I3' means that tho holders of thcatro 
liconcos need not obtain a justices’ liconco. As lo closing hours, see pp. 88, ct srv-,, 
anU^ and us to thcati^s and music-halls generally, sco litlo Theathes and 
Otiike Places of Kx i'ertainmest. , 

(0 ^00 tillo Chrns, Vol. lY., pp. *L29 et se^., and Licensing (Oonsolidatioii) 

Act, 1910 (10 Edw, 7 & 1 Goo. 6, c. 8l), w. 01- -98, 

(u) Licensing (Consolidiilion) Act, 1010 (10 Ec^, 7 & 1 Oco.^ 5, c. 2'f), s. Gj 
(1), (2), (4). A second ofPonce means a second offooco of the siinibidesciiption 
ttiid under the sumo statutOi and mast be an oftouco cominitUxi after the 
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Bubsequent offence to a penalty not exceeding' £100, or to imprison- 
ment, with or without hard labour, for any term not exceeiiing six 
months, and may, by order of the court by which ho is tried, be 
disqualified for any term of years or fur lifo from holding any 
justices’ licence (r). Any person so convicted for a second or 
any subsequout offence, if he bo the holder of a licenco, forfeits 
such licence (a). On a conviction for any of the above offoiicos, 
the court may, if it thinks fit, declare all intoxicating liquor found 
in the {lossession of the convicted person, if he is the holder of a 
justices’ licence, and the vessels containing tbo liciuor (if the liquor 
and vessels are not otherwise forfeited under the Licensing (Con- 
solidation) Act, 1910 (b ) ), to be forfeited (c). 

Although the punishment may be citlior a fine or imprisonment, 
it may perhaps not be a fino and, in default of payment, imprison- 
ment, except after default of distress (d). 

289. Every occupier of premises on which any intoxicating 
liquor is so sold is subject, if proved to bo privy or consenting to 
the sale, to the penalties imposed upon persons fur the sale of 
intoxicating liquors without a justices’ licence («). 

290. If a person who is neither the licensee, nor the agent nor 
servant of the licensee, sells in licensed premises li(|uor which is 
his own and which he is selling for his own benefit, he sells it 
without a licence, notwithstanding the fact that there is an existing 
licensee living on the licensed premises, and in such circum- 
stances the licensee may bo convicted of aiding and aboltiug such 
sale (/). 

291. In proving the sale or consnniption oE intoxicating liquor 
for the pur])ose of any proceeding relntive to any olleiico under the 
Licensing (Consolidation) Act, iyi()(i/), it is not necessary to show 
that any money actually passed or that any inloxicating liquor was 
actually consumed, if the court hearing the case is satisiuHl that a 
transaction in the nature of a sale aclually took place, or that any 
consumption of inloxicating liquor about to taKo place (//). 

■^^roof of consumption, or intended consumption, of intoxicating 
liquor on premises to which a juslicos’ licence is attaclmd, by 
Borne person other than the occuiner of or a servant employed 
on the premises, is evidence that the liquor was sold by or on behalf 


conviction for tlio first offence (He Authere (1889). 22 Q. B. D. ; coinparo 
67iort (1870), L. B. 5 Q. 13. 174; A. v. tiouth SMdi Ju.^tic€8, [1911] 

(t;) Licensing (ConHolidaiion) Act, 1910 (10 Edw. 7 & 1 Oeo. 5, c. 24). 
B. 65(1). (2), (4). 

(a) Ibid,, s. 65 (6). 

(b) 10 Edw. 7 & 1 Goo. 5, c. 24. 

(c) Ibid., s. 65 (5). 

. (d) He Brvwn (1K78), 3 Q. B. IJ. 545 ; Re Clew (1881), 8 Q. B. D. 511 ; but 
8QO now the Summary JiuiKhction Act, IHS-l (47 & 48 Yict. c. 43), s. 5. 

(e) licensing (Goiiiiplidatinn) Act, 1910 ^10 Eflw. 7 & 1 Geo. 5, c. 21), s. 05 (6). 
(/) Peckover v. D^iea (1006), 95 L, T. 883. 

(^) Licensing (Consolidation) Act, 1910 (10 Iiklw. 7 & 1 Geo. 5, c. 24], 
0 . 85(f), A “transziction innhe nature of a sale” %dcuis to moan a caso of 
baiter, or of equivalent other than money being given in exchange for the 
liquor ; see the repealed Alehouse Act, 1828 (9 Geo. 4, c. 61), s. IB, 
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of the holder of the licence to the person consuming, or being Bm. i. 
about to consume, or carrying away the same (h). aalathi g to 

Sfilo of 

292. Ad indictment will not lie for Belling ale without a licence, Intoxicating 
the offence being a statutory one, and the remedy being prescribed Liquors, 
before a court of summary jurisdiction (i). 

It is no defence to a prosecution for selling without a justices’ 
licence that the person charged holds an excise licence for the sale 
of the liquors in question (Ic). 

The burden of proving the existence of a licence appears to be on Burden oi 
the defendant (Z). 

In some cases very careful attention has to be paid to the Place of eale. 
circumstances in order to decide whether or not the sale takes 
place on the licensed premises (m). 

Ui) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Goo. 6, c. 24), s. 65(2). 

(i) Anon, (undated), 3 Salk. 25; Stephen. Tfa^Wa Case (1701), .‘i Salk. 20; 

Ji. V. KdieardB (undated), 3 Sulk. 27 (lloLT, O.J., disseuting). For courts of 
summary jurisdiction, see title ACaoistkxtes. 

Uc) R, V. Duwna (1790), 3 Term Rep. 5G0. 

(/) Summiii'}’ Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), 6. 39. Bee Turner 
V. JoA/<«(m(188G), 51 J. P. 22; li. v. xVc6'/7/c(lS:?0), 3 JJ. & Ad.489; Jl. v. TiiDwr 
(1810), 5 M. &IS. 200; Apothei'aritsCo.y. Rcntfey (1824), Ey. &M. 159; Iluyfjine 
▼. Hard (1873), L. Pw. 8Q. B. 521. 

(m) Vletta v. Camphli, [L805] 2 <1. B. 229. Jn this case tho holder of a beer 
oll-liccnce sent out his cart in tho chiirgo of a driver, who solicited oiticrs for 
jars of beer, the driver taking down notes of tl*.c orders, and, on returning to 
tho licensee's hu\^.sc, telling him tlio orders. tSubsoquently the jars ordered 
were put ii'ito a cart and doUvored at tho respective purchubcrb’ i^es, and 
the respective purchasers ])aid on delivery. The jiirs were not dibtinguislicd by 
any label or mark, although tho driver placed them in tho cart in the order in 
which he would arrive at tho huU'.es of the customci's, so that ho could tell 
which jar was intended for each cubtomer. It was held that the licoiiseo was 
properly convicted of selling at a jdace nut authorised by his licence. In l^ietU v, 

IJe-iitie, [1899] 1 Q. B. 519, the lioldor of a l)ccr oil-licence scut his ti'uvcllor 
round to customers for ordois, and tho traveller cun ieil postcards addressed to 
tho licensed pieiuises, slating tho amount and kind of lupior to bo ordered, and 
that tho ciiFtoxQcr assented to the appmpriatiou by tho licensee to the oixler at 
the licensed premises, of goods of tho amount and hind described, and 
deliverable state, and tho customer signed tho podc.'U'd which tho ti'aveller 
then posted, and after receipt ot the pocic.'U'd at tho liccused premi&ts the 
traveller, in oiiccutiou of the order at tho licoiiscd premises, placed the 
roquisito number of bottles of beer for the customer in a box on a lorry for 
delivery, ono of theso bottles being labelled with the customer's name and 
address and tho others Ix'ing near it. Tho bale in this case was held to Lave 
taken place on tho licensed preuu«cs, where tho goods were ordered by receipt 
of tho postcard, and were, with the consent of tho owner, sufficiently appro- 
priated to Ibo order. In Covher v. McMalUii (1990), 81 L. T. 781, a traveller for 
tho holder of a beer nll'-liconcc called at tho house of ii customur and obtained 
an onler for be^^r, which order tho traveller entered in n book, and piili.-^cquontly 
the beer was delivered by tho enrtor of the Uccnce-holder, who, .at tho time 
of delivery, took tho bottles from a box containing only tlio requisite number, 
although constructed to contain more, but tho bottles were not marked in any 
way indioating appropriation, and there was no address or hibol on the box. 

The boor was paid for on delivery. Tlie place of sale in tliis case was held to 
bo tho customer's house and not tho licensed premises.^ In Walker v. Walker 
(1903), 90 L. T. 88 ; Hewitt v. Jarnia (1903), 68 j; P. 54 ; and SirieJdand v. WItiU 
taker (1904), 20 T. L. R. 224, a traveller for a licensed person took an order 
for beer at a customer's house and handed th9 order to the licensee at the 
licensed premises. The licensee appropriated beer at tho licensed premises 
by placing it in a box together with a piece ol paper on which was the 
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iNtOXlCATlNQ LiQUOBS. 

393 - If a completed sale of a wholesale quantity of beer takes 
place and the liquor is duly appropriated to such Sale, the fact that 
delivery of the beer takes place in retail quantities at various times 
does not make the sale a sale by retail, even though such delivery 

is one of the terms of the Ralc(n). 

« 

S94. Sales without a justices' licenoo by a servant against the 
orders, given bond Jidc, of the mastor, if effected without the 
knowledge or consent, direct or indirect, of the master, do not 
rendor the master liable (o). 

If the servant of a licensed persoti makes a sale of intosi* 
eating liquor away from tiro licensed premises, such sale being 
outside the scope of his authority and against the exprens instruc- 
tions of the licensee, the latter cannot be convicted of selling 
without a licence (j>). 

If the servant of a holder of a justices’ licence, when off the 
licensed preuiLscs, sells for cash some intoxicating liquor Tor which 
no order has been received at the licensed premises, the money so 
received being accounted for to the licensee, and if the servant is 
acting outside the scope of his authority in making tlic salo, tlie 
servant has sold without a licence, and if the facts are such that 
the licensee must be taken to have known that the servant took 
with him, on a round of sales, intoxicating liquor which was not 
required for the execution of orders received, the licensee may be 
convicted of aiding and abetting the servant ( 9 ). 

295. A sorvanl who sella mtoxicatiug liquor, the 'property of his 
master, upon instructions of his raaslor, where the maslor docs 
not hold a justices’ licence, and the place where the sale takes 
place is not licensed for the sale of intoxicating liquor, cannot he 
convicted of selling without a licence (r). 

Where intoxicating liquor is sold by retail by an agent on behalf 
of the owucr, there is a sale by the owner and not by the agent ; 
and if the owner is not licensed, the fact that the agent holds 
a ^cnco for the sale of intoxicating liquor is no defence to the 
owner (s). 

If a wife sells intoxicating liquor at her husband’s shop, neither 


vu»toiaci ''0 uiuac. Xlie kUo waa held to lta>u tukon pluou at the liucured 
premises. In tho lost of these cases the justices couvlcted, holding that 
an executory contract of sulo had born entered info at tho customer’s 
house. The court quashed the conviction on tho groiuid that there was no 
evidence of an executory contract of sale, but loft open tho quc>;tion whether 
an executory contract is Euflicient to bring a vendor within tho terms of the 
Licensing Acts. Compare Dimi ing y. Otvm, [1U07] 2 K. B. 237. 

(n) /wet V. BwMey (1911), lOJ L. T. 3^. But as to the salo of spirits in 
such circumstances, see Siorils Act, 18K0 (43 & 44 Viet. c. 24), s. 102 (1). 

( 0 ) Neuman v. i/imes (1080), 17 Q. B. D. 132, euA nom. Ne>oman v. Leach, 2 
T. Ij. R. 000 (a stewom of club selling to non-incmljeis against onion of 
trustees and managing committee'). 

Ip) Bogle V. SmtlA, {19061 1 K. IS. 432. 

[•fi Stan^ftfld cC Co. v. Anareivt (1009), 23 T. L. U. 230. 

(r) WiUiamnon v. Alim's, 1 Q. B. 7 (a servant of tlio ICftiiso of Com- 

luons soiling within tho prociilbts of that Uoiise). • 

(s) Dvnnitig v. Otmn, supra; compare hoses dtod in nolo (m), p. 100, anfs; 
see also titlo Aoengit, Yol. I., p. 218. 
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she nor her husbaud having u licence and there being no evidence 
that the hueband kno^v o( or consented to the sale, the husband 
cannot be convicted of selling without a licouco (0* 

Facts may appear from which it can he concluded that liquor is 
sold by an agent away from licensed premises with the consent and 
for the benefit of the licence-holder. If so, the licence-holder may 
be convicted of selling intoxicating liqnor at the place whoro the 
agent sold it (a). 

^ 296. If the holder of a six-day licence sells any intoxicating 
liquor on Sunday to any person not lodging in his house, he is 
deemed to be selling intoxicating liquor without a justices’ licence (p). 

297. A licensee, who allows a temporary authority to sell intoxi- 
cating liquor at his premises to be granted by justices at petty 
sessions to another person, cannot be convicted of selling without a 
licence for selling ut his licejised premises after the grant but 
before the transfer of tho liconce at transfer sessions, at any rate if 
the person liolding the temporary authority has not eutored tho 
premises and sold intoxicating liquor under such authority (c). 

Nor does a licensee hy leaving the premises for some months 
during the currency of his licence, not intending to return, and by 
se^eking to transfer the licence to another person, cease to ho a 
lieoiiscd person (d ). 

298. For an incoming tenant of a imblic-honso to carry on the 
buBinesB of thi; house for a period of nine doyu without a licence in 
a Bcrioiis ofTcnce ; and the faclB that the outgoing tenant bad been 
duly licensed, and tluit, for tho period in question, no sessions sat 
at whicii a tenjporary autliority to sell could have been applied for, 
do not warrant a court of Bunimary juriudiction in treating the 
oiTeiico ns one of so IriQing a nature that it is inexpedient to inflict 
any punishTnent or any other than a nominal punishment (e;). 

299. A void licence is of no effect, so that a licence granted 
after the statutory provision giving power to grant it had been 
repealed, altliongli tho applicant, the justices, and the excise 
autlioritiies wore unaware of tho fact, would be no defence to a 
charge of selling without a licence (/). 

Hull if a licence is good on the face of it, evidence of fraud in the 
way m winch jusllces' signatures were obtained is not admissible, 
unless it is evidence to charge the licence-holder personally with 
having fraudulently obtained tho licence, and if the licence- holder 
acts hand fide under it ho cannot be convicted (j). 

A licence granted privately by two justices, and not at Ibe goneral 

it) JUcH V. Liimb (1893), 87 J. 1\ 377 ; seealtso titles Agency, VoL T., pp. 217 
ct eeq. ; Husband and Wife, Vol. XVI., p. 436. 

(a) Swjcr Y. ir/itic (1884), 61 L, T. 261 (easy of huslmiid and wife). , 

{h) Licensing (Oonsolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24} 
1. 68 (3), (4) ; 600 p. 107, nnje. 

(fl) Andrews v, IHUon, [1897], 2 Q. B. 37. 
id) Lawrence v. O'llara (1003), 67 J. P. 369. 

(e) Barnard v. Bavtots^ [1906] I K. B. 357. ^ 

I/) Fearsoa v. Broadheni (1871), 36 J. P. 485 j and sco also p. 113, post 
(5) R. V, MinshuU (1833), 1 Nev. * M. (k, d.) 277. 
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annual licensing meeting, would bo no defence to a charge of selling 
without a licence (/()• 

300. If any person sells ale or hecr or any other excisable 
liquors by retail, or permits or suffers any such liquors to bo sold 
by retail in his house, .outliDuse or 3 'ard, garden, orchard or 
other place, without being duly licensed by the magistrates (i) 
so to do, and is duly convicted, for every such offence he forfeits 
the sum of £20, and also the costs and expenses attending 
the conviction, to be levied and recovered as directed, and, on and 
after a second conviction for the like offenco, is also rendered 
incapable of being thereafter licensed to keep an alehouse or to sell 
ale or beer or other excisable liquors by retail (/r). 

301. Every person who niakos any entry at any office of excise 
of any house, outhouse, cellar, vault, storehouse, or other place for 
laying or keeping of any beer or ale, or for soiling the same therein, 
as an alchoiiHO-kceper, victualler, or retailer, is deemed to be a seller 
by retail of such liquors to all intents and purposes. Any justice 
of the peace may from time to time summon before him or before 
any other justice any entry-keeper, gauger, or other excise officer 
having the custody of entries made by innkeepers, victuallers, and 
retailers of beer or ale witbiii his division, who must, when required, 
produce before such justice every entry made at the olVico of excise 
by any person within the division of such officer, and also the stock 
books or other accounts of survey of such person. Such justice 
must examine on oath such officer respecting any such entry 
of any such places as aforesaid for keeping beer or ale, or 
respecting any stock of any person making such entries. If it 
appears that any person has made entry at the office of excise of 
any such place for laying or keeping any ale or beer therein, or for 
selling the same as an alehouse-keeper, victualler or retailer, or if 
it appears that any such person is surveyed as an alehunso- 
keeper, victualler or retailer, and has not received or is not 
e^itlod to receive the abalemont of duty allowed to common 
bowers, then such justico m.-iy summon before him such person 
to produce to the justice bis licence to sell beer and ale. If 
such person does not at tho return of such summons appear 
before the justice, or, appearing, docs not produce to him a 
licence duly obtained and iu force, tho justice may (proof being 
made of duo service of the summons, in case tho party does not 
appear) adjudge the parly guilty of soiling beer or ale by retail 


(h) if. V. Jhwm 3 Terui Hop. SCO. 

m R, V. Drake (1817), 6 M. & S. 1 l(i ; v. />;/«» (1H6C), L. R. 1 Q, B. 270. 

(A) Sale of Beer Act, 1795 (3S Qcu. 3, c. 113), a.' 1 ; which is a ptilics kw and 
not a revenue law (R. v. Hatium (1821), 4 B. & Aid. 519, per Ahuoxt, C.J„ at 
p. 521). Provision is made tor the determination of compkinta under this 
enactment by justices and the levying of unpaid penalties, w.ith costs, bydistross 
(Sale of Beer Act, 1795 (35 Geo. 3, c. 1 13), s. 2), and for tho sale of goods dis- 
trained (tltd.,_s. 3), oltowance to officers executing the dixtross warrants {ibid., 
s. 4), application of penalties, and imprisonment in default of sufficient distross 
{ibid., a, 5), and what shall lydoemed legal notice to porsons summoned to 
answer as to information tor soiling liquors by retail without licence {ibid., 
e. fl). 



Past XVI. — Offences. 


118 


\ 7 ith 0 nt licence, and the party so adjudged is liable to the penatties 
imposed on persons retailing beer or ale without licence (Z). 

(ii.) Without ExcigB TAcenco, 

302. If any spirits are sold or delivered in any quantify less 
than two gallons, or if any beer, wine, cidqr, perry, sweets, mead or 
metheglin, or vinegar, or any other goods lor the retail of which a 
licence is required by the Excise Licences Act, 1825 (m),are sold by 
retail in any premises, or in any part of any premises, by any 
person unknown, or who is not licensed for that purpose accord- 
ing to that Act, every occupier of such premises, or part of 
such premises, being privy or consenting thereto, is deemed to be 
the retailer of such liquors or goods, and, as such, is liable to 
the penalties imposed upon persons for the sale of such liquors 
or goods, by retail, without licence (n). 

Provision is made for tho reward of informers (o). 
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303. In order that a person may be convicted of selling at a informen. 
place without Laving a licence to sell at that place, the contract to Piece of sate, 
supply must lie at that place ; and if the contract is not made at 
that place, the fact that unlicensed premises' are kept' fur the 
])arpose of taking orders merely for transmission to the premises 
does not justify a conviction for selling (p). 

Intoxicating liquor brought for a customer to a restaurant with- Rmtaurant 
out a licence from licensed premises elsewhere may, in certain 
circumstances, justify a finding that the sale took place at the 
restaurant and not at tho licensed promises (q). 


304. Any person who makes or manufactures any intoxicating Manufoctnrf 
]i(]uor, for the making or manufacture of which he is required to without 
take out a licence under the Finance (1909-10) Act, 1910 (H, with- 
out taking out such a licence, is liable in rcsjiect of each offence to 
an excise penalty of X'.’JOO («). 

Any person who deals (f) wholesale in any intoxicating liquor, for wholeulo 
the wholesale dealing in which ho is required to take out a licence dealing with- 
under that Act(j'), without taking out such a liconco, is liable^ out licence, 
respect of each offouce to an excise penalty of X'lOO (»). 

Any person who sells by retail any iuioxicating liquor, for the Sale by retaO 
retail sale of which he is required to take out a^ licence under that without 

Act (?'), without taking out auch a licence, ia liable iu reapecli of 
each ofienco, at tho election of the Commisdiouers of Customs and 
Excise, either to an excise penalty of X‘50, or to an excise penalty 
equal to treble tho amount of the^full duty (d). 


(/) iSule «>f ik'of Act, 171>5 (35 Geo. 3, 0. 113), e. 5); t>e® p. 112, ante. 

(m) 6 Geo. 4, 0 . 81. 

( 71 ) Exdae Licencos Act, 182S (6 Geo. 4, c, 81), n. 27. 

(o) Ibid., 8. 29. 

(p) Sttphnuon v. Jtogen (IT, J.), Ltd. (1399), 80 L. T. 193; and compare 

note (tn), p. 109, ante. , 

{q) Fatqnier t. Neak, n902) 2 K. B. 287. In thia case the restaurant 
proprietor was in partnership with the liconsoo of tho licopsed premuee. 

(r) 10 Bdw. 7, 0 . 8. 

.) /5i(i.,8.60(l). _ 

‘0 See iL V. Exei$e Oommutionen (1788), 2 Teim Bop. 381. 
u] Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), s. 30 (2). 

/v) Ibid., 8. 50 (3). 
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Intoxioatinq LiqVORR. 


BwT. 1. If an^p person holding any of the excise licences in respect of 
Relating to intoxicating liqnor (a) contravenes the terms of the licence, or sells 
Sale of otherwise than as he is authorised by the lu'enue, or contravenes 
Intoxicatins imy of the provisions applicable to the licence, he is liable in 
Liquors. 1 aspect of each offence, if the offence is not an offence for which 
any specific penalty is imposed by any Act relating to excise duties 
or licences, to an excise penally of £50 (b). 


Effect o( 
nuil licence 
becoming 
void. 


Selling after 
conviction. 


305< Where an excise licence for the sale of beer, cider, or perry 
by retail, to be consumed on the premiKes, becomes void, and the 
person to whom the licence was granted thereupon disabled from 
selling beer, cider, and perry, the excise licence for the sale of any 
spirits or foreign wine, or sweets or made wines, or mead or motbeglin, 
by retail to bo consumed on the pretuises thereupon granted, 
becomes null and void also. In such case, if the licensee sells any 
spirits or foreign wine, or any sweets or made wines, or any mend or 
motheglin respectively by retail, to be consumed on tlio premisoc 
after sneh conviction has taken place, and every excise licence has 
thereby become void, such person incurs the penally for selling 
spirits or foreign wine, or sweets or made wines, or mead or methe- 
glin, to be consumed on the premises, by retail without licence. 

In all such cases, in the jirosecution for the recovery of the 
penalty, the t-onvictiuii may be proved by a certificate just as in the 
case of a prosecuiiou for soiling beer, cider, or perry without licence 
under similar circum8liinces(c). 

Kvery person who, after being convicted of fekiny or of selling 
spirits without licence (d), sells any beer or cider by retail, in any 
manner whatsoever, incurs the ]ienalt.v fur so doing without licence, 
and in all such cases in the prosecuiiou for the recovery of such 
penally a certificate from the clerk of the peace (i*) of such 
conviction is, on the trial in such prosecution, legal evidence 
thereof if). 

Every person who, after being convicted as aforesaid (p), soils any 
wine by retail in any manner wh*it.-ioevcr, incurs the penalty for 
#0 doing without licence ; and in all such caso-s, in the prosecution 
for the recovery of such penalty, a certificate from tlui clerk of 
assize or the clerk of the jioaco (/<) of any such conviction is on the 
trial legal evidence thereof (i). 


(a) Tho liccnccfi »pecifit'cl in tlie Pinnnee (1009-10) Act, 1910 (10 Erlw. 7, 
0 . 8), Sched. 1. 

(ft) Ibvl., B. 60 (4); aco R. v. H7nHh (1869), 7 W. It. 1G2. 

(c) Exciae Licences Act, 1826 (C Guo. 4, c. SI), 8. 23. As to pioof of oon- 
vii tiou, sec p. 66, autf. 

(fl) That iM, apparently, wiilio’.it excise licence ; see Excise Licences Act, 1826 
(•; Geo. 4, c. 81), ss. 2(i, 27. 

(e) Or poison acting as such. 

^ (/) lieerkonso Act, 1840 (8 & 4 Viet. c. 61), s. 7 ; and u to disqualification 
generally, l^ee p, 54, ante. 

{g) That is, appnitntly, without excise licence ; see Excise Licences Act, 
1826 (6 Geo. -1, c. 81), ss. 26, 27. 

(ft) Pr persciit acting OB suxb. 

^'1 Refrfshment Houses Act, 1860 (23 & 24 Vief. c. 27), a 22: Financu 
(1909-10) Act, 1910 (10 Erlw. 7, o, 8), Sched. VI. 



Paut XVI. — Ofitences. 

306. person who solicits, takes, or receives any order for 
spirits, wine, or other oi’ticle for ^e dealing in, retailing, or 
whereof an excise _ licence is required, without having in force 
u proper excise licence authorising him to do so, forfeits the 
statutory penalty for so doing {k) ; and in any case in which the 
place of business or residence of the offender is not known to the 
officer of excise who exhibits an information for the, recovery of such 
jienalty, or, if known, is ont of tbo L'nited lungdom, the notice and 
.summons required to bo giyen to a defendant by any law of excise 
are sufficiently served if they are left, at the house or place where 
ilio offender has solicited, taken, or received any such order as 
aforesaid, addressed to such offender {J). 

The above provision, liowever, does not apply to the sale of 
.my spirits or foreign wine while they remain m the warehouse 
in which tlioy have been deposited, according to law, before pay- 
ment of duty upon the importation thereof, where such spirits or 
foreign wine arc sold in a quantity not loss than 100 gallons at one 
time ; nor docs it impose a penalty upon a bond fide traveller 
taking orders for goods which his employer is duly licensed to deal 
inorsell(/). 

307. If a person, liaving sovei'al shops, in respect of one of which 
he holds an excise licence fur the sale of bcei', bakes an order for 
hocr at .nnothor of his shops in respect of which ho has no .such 
licence, ho is liuWc to conviolion (hO* 

In the case of pgcncies in other towns or places the rule seems 
to be that if the p]’iiicii)ul keeps promises elsewhere, and hi.; agent 
there entons into a contract to supply Die liquor, an e.xcise licence 
is required for those premises (a) ; hut if the agent, whether ho has 
]ireniises or not, takes order.s only as a traveller, then orders taken by 
the agent are covci'ed by the licence for the principal’s premises («). 

Whether a per.son is acting as a bond jide traveller for a person 
licensed to soli wine and spirits appears to be a. question of fact(o). 

308. If any person hawks, sells, or exposes for sale any spiri^ 
otherwise than in promises for which lie is licensed to sell S]iiri^ 
he incurs a lino of Jl^lOO, and the spirits .arc forfeited ( p). 

Id default of payment of the line on summary conviction, the 
offender must be iiTipri.soucd with or without hard labour (q). 

Any person may arrest a person found committing an offence 
against this provision (r). 


(k) Tills proliibiU thu purchaso of -wino \rliolcMilu with the inteiitiou of 
subsequently rosulling it, unloss a wJuo dea1cr|K licence has been lakou out 
befoTe such puixihase, as buying is an act of dealing (if. v. k'^cite Commutivnen 
(1788). 2 Term Hep. 3S1). 

({) Uevoiiuo Act, 1867 (60 & 61 Viet. c. 90), s. 17. As to whn is a bond jida 
truvollor within the toms of this section, see KUlich v. (trakam, Linttm v. 
linrokdl, [1896] 2 Q. B. 196 j and seo note (o), iu/ra. 

(m) Kliaa v. Dunlop, [1906‘| 1 K. B. 266. 
n) StalUird v. Jlfarka (187S), 6 Q. U. D. “llS. 

0) miuchbeir^ v. Speimr (1886), bo L. J. (U. a.) 1-11. 
s) Siarita Act, 1880 (46 & -11 Viet. c. 21), a. (1). 

5 /iW., s. 146 (8). 
r) IbM.. B. 110 C4 
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Intoxicatxno Liquors. 


Beot. 1. 

Relating to 
Sale of 
Intoxicating 
Liquors. 


Peninsular 

Wai. 


Justices' 
licence condi- 
tion precedent 
to excise 
licence. 


Drinking on 
or near 
pi’Cimses wit 
off-licence. 


If any person knowingly sells or delivers, or causes to be sold oi 
delivered, any spirits to the end that they may be unlawfully 
retailed or consumed or carried into consumption, he incurs, in 
addition to any otlior penalty, a fine of £100 («). 

If any person receives, buys, or procures any spirits from a 
person not having authority to sell or deliver the same, ho incurs 
a fine of £100 (t). 

309. Certain relatives of persons who w'ere engaged in the Penin- 
sular War may carry on trades in any city, town, or place, notwith- 
standing any statute, law, ordinance, custom, or provision to the 
contrary (a), but this only gels rid, so far as thoy are concerned, of 
the difficulties imposed by charter, custom, or local Act of Parlia- 
ment, and does not enable them to sell intoxicating liquors without 
an excise licence (/>)• 

310. Where a justices' licence is required, an excise licen^'e 
under which intoxicating liquor may bo sold by retail cannot be 
granted except to a person who holds a justices' licence duly 
granted authorising the grant of the excise licoucc to that person, 
and any excise licence granted in contravention of this provision is 
void (c). 

Where persons disqualified by certain convictions from holding 
certain excise licences nevertheless take out such excise licences, 
these licences arc void {d). 

Where a justices’ licence is forfeited in pursuance of the Licensing 
(Consolidation) Act, 1910((!), or becomes void under any of the pro- 
visions of that Act, any licence for tho sale of intoxicating liquors 
granted by tbc Commissioners of Custr)nis and Kxcise to Llie holder 
of the justices’ licence in pursuance of that licence is void (/'). 


Scb-Sect. 2 . — Drinking on rremises iwiirurg to Term of Licince. 

(i.) Juslica^ Life.tce. 

311. If any person purchases any intoxicating liquor from tho 
lydder of a justices’ licence whose licence does not cover the sale of 
Chat liquor for consumption on the premises, and drinks the same 
on the premises where it Ls sold, or on any premises adjoining or 
near to those premises, if belonging to the seller of the liquor or 
under his control or used by his permission, or on any highway 
adjoining or near to such premises, and it appears to the court that 
the drinking was with the privity or consent of the holder of the 
licence, the latter is liable in respect of each offence to a fine not 


(<) Spirits Act, 18SO (43 & 41 Viet. c. 24), s. 147. 

((} Jliid., s. 148. 

(a) Stat. (1816) 66 Goo. 3, o, 07, repealed with aavings by the Statute Law 
Bevision Act, 1873 (36 & 37 Vict. c. 01). 

(/>) A'i/ltn ▼. StoaVon (lS0i>), 76 L. T. 66. 

• (r) Excise Licences Act, 1SV5 (6 Geo. 4, e. 81), a 13: Liceu&ins (Couaolida* 

tionl Act, 1010 (10 IMw. 7 & 1 Oeo. 0, C. 24), 8. 1. 

(ei) Excise Ijifencolli Act, 1625 (6 Goo. 4, c. 61), ss. 22, 2.3; llcorhouso Act, 
IS'lO (3 & 4 Vict. o. 61), B. 7 ; Kofreshmeut lluuses Act, 1660 (23 & 24 Yiot 
c. 27), «. 22 : and see also p.^14, ante , 

(«) 10 Edw. 7 & 1 Geo. 6, a 21. 

(/) Ibid,, B. 106. 
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exceeding in the case of the first ofience £10 ; and in tlie case of 
any sohseqneut offence £20 ((7). 

Bat if intoxicating licjnor consumed on a highway near to licensed 
premises to which an off-licence is attached has been purchased 
ut, and taken by the purchaser from, the licensed premises, and 
there is nothing to show that the licence-holder knows where the 
liquor is to bo consumed, there is no evidence on which to convict 
the licouce-holder (/<)• 

312. If the holder of a justices’ licence, whose licence does not 
cover the sale of liquor to be consumed on the pi emises, himself takes 
or carries, or employs or suffers any other person to take or carry, 
any inloxicnling liquor out of or from his premises for the purpose 
of being sold on his account, or for his benefit or profit, and of 
being consumed in any place whatsoever (whether inclosed or not, 
and whether or not a public thoroughfare) other than the licensed 
premises, with intent to evade the conditions of the licence, he 
is liable in respect of each offence to a fino not exceeding £10, and 
in the cose of any subsequent offence £20, and if the place is any 
house, tent, shed, or other building of any kind.whatcver belonging 
to him, or hired, used, or occupied by him, ho is deemed, unless 
the contrary is proved, to have intended to evade the conditions of 
the liconce(0. 

(ii.) Ejxiae Licence. 

313. If any person holding any of the excise licences specified 
in the First Schedule to the Finance (1009-10) Act, 1910 (j), con- 
tiavenos the terms of tlio licence or sells otherwise than as he is 
authorised by the licence, or contravoiios any of the provisions 
applicable to the licence under that schedule, he is lialfie in respect 
ot each offence, if the olVencu is not one for which any specific 
penalty is imposed hy any Act relating to excise duties or licences, 
to an excise penalty of £50 (k). 

314. The holder of an excise retail off-licence may be convicted 
if the liquor sold is consumud hy the customer whilst sitting ons)) 
bench outside the door of the bouse but touching the walls of the 
house, the bench having boon Ihcro for somo timo for the purpose 
of being used by the customers to sit nimn and drink their liipior {D. 

But if tlie licence-holder hands li(]uor through a wiudow to a 
customer who drinks it on the highwa> ho cannot be so convicted (in). 

SUL-yjscT. '3.—rcrmiUiiiff Lruukmneti. 

315. If the holder of a justices’ licence permits drunkenness or 
any violent, quarrelsome, or riotous conduct to take place on his 

(7) Ijicensing (Gonsolidutimi' Art, liUU (10 Edw. 7 & 1 Uco. o, c. 124), s. 66(1). 

(A) Dath T. White (1878). 8 < ' 1’. D- I'fl. 

Tjeonning (Consolul-dinii^ let, 1910 (lOEdw. 7 & 1 Qao. 5, c. 24), 8.60(2). 
10 Edw. 7, c. 8. * 

/&?//,, St 50 (4). 

(0 Gross V. (1862)» 13 C. B. (n. 6.) 2ad4coiivIciion under BeerhouM 

Act, 1834 (4 & 5 Will 4, t. 84), B. 17, now i-epoelea). 

(m) Deal v. Schnjicld (1887), L. B. 3 Q. B. 8. 
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BKOT.l. 

Relating to 
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What 

constitutes 
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druukenness. 


Selling to a 

dranken 

person. 


premises, or sells any intoxicating liqnor to any druTiken person (n), 
ue is liable in respect of each offence to a penalty not exceeding lor 
the first offence £10, and for any sabseqaent offenco £20 (o). 

The holder of a justices’ licence includes for this purpose an heir, 
executor, administrator or assign of a licensed person dj’ing befoi-e 
the expiration of his liemee, or tbo trustee of a licensed person who 
has been adjudged bankrujit, or whose affairs have been liquidated 
by arrangement, wbilo carrying on ibo business of tbo licensed 
premises (p), until the next spocial licensing sessions held after 
fourteen days from such death or baukrupluy Iq). 

316. A licensed person may bo convicted of permitting dranken- 
ness on his premises upon evidence that a person ul'.o had bocn 
drinking on such premises was found drunk soino time afterwards 
at a little distauco iberurroni (r). 

But a licensed pei'son cannot be convicted of perniilting drnnken- 
ness to take place on his pi'cmiscs whore a person on si'cli premises 
is in fact drunk, but the licensed person does not know that snch 
person is drunk (s), provided that the licensed person and the 
))er6ons employed by him took all reasonable steps for i^rcventing 
drunkenness on the premises (/). It lies on the holder of the 
licence to prove that ho and the persons employed by him took 
such steps (e^). 

A licensed person who sills intoxicating liquor to a drunken 
person may bo convicted of permitting drunkenness on his 
promises (b), but serving the drunken person with drink is not 
essential to the offence (c). 

If the manager of an bolol-kec.per accepts a i)crhOii who is drunk 
as a lodger and allows him to ronniin in a public room, the hotel- 
keeper may be convicted of permittiug druukenness ((/}. 

If the private guests of a licence- bolder aro, tvt-n after closing 
hours, drunk on tlio premises to the knowledge of the licensee or 
of the person in charge on his behalf, the licensee may ho convicted 
of permitting drunkenness (e). 

-But a licensed person cannot be convicted of permitting drunkon- 
ncsB by reason of being drunk on his own pi’emises (,/'). 

317. Upon a charge of selling to a drnnkon pei sou the fact that 
the licence-holder did not know, and had no means of knowing, 

(n) bttu tbo text, tn/ra; uiul p. 110, in-.t. 

lo) lAueii^ing (Cousulidatiou} Act, 1010 (10 Ktlw. 7 & 1 tici>. 0, c. 

8. 76 (1.(2). 

S Under ibid., a 66 (7). 

M'Dimald V. Iluyheii, [1002] 1 K. B. 9-1. 

(r) KtMOanf. v. Otwairy (1K75), 3a L. T. 330 (tbrco-qimrtcrs of an 

hour ill this case, aii<l 100 yanlii fit>m the liuenscil picmises). 

Somrtet v. IVtule, {IK04]1 Q. B, 574. 

(<) Liveiising (Consolidation) Act. 1010 (10 Eilw. 7 & 1 Oeo. 5, a 21), a 76 (3). 
Iff) I bvi, 

lb) EriiMUiihx. Jamu, [1802] 1 Q, B. 18 ; aud as to tho offouce of selling tn 

A dranken pei-son, notoi! (i/)- it', n. l ISI, )ww/. 

(e) llote\, ir«r6«-to/i. [ISOlSJ 2 u. U. 131. 

W TbompfOh V. MtKtKiic, [I'lOS] I K. B, 9C.1. 

(•) V. EdtniiMu, [K;U8] 2 K. B. 002 (where, the wife ol the liceusoe 

supplied tho liquor). 

(/) Wardtn v. Tyt (1877), 2 C. P. D. 74. 
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that the person served was drunk, is immaterial, osccpl as a matter 
for mitigation of penalties {g). 

When the sober companion of a drunken person orders and pa^s 
for intoxicating liquor, which is supplied to tlie drunken person, the 
licence-holder may be convicted of selling to the drunken person {h). 

Nor is it a defence that the sale was the' act of a servant dene in 
the absence of the licensee and against his express inetructions 
given bondjide, so long as the sale was an act within the general 
scope of the servant’s authority or employment («)■ 

318. A charge of permitting “ drunkenness and other disorderly pneedate. 
conduct,” not naming the parties permitted to misbehave, is 
apparently not too vague ; nor is the conviction following on such 
charge bad for duplicity (a). 

In such a conviction the words ” this being adjudged to be his 
second offence against the provisions of the aforesaid statutes ” are 
a sufUcient adjudication upon the point of the second offence (a). 

When two different charges are preferred against a person upon 
the same facts, the justices must give their decision npon one 
charge before bearing the other charge, the defendant, having a 
right to be put in a position to sot np. %s a dtffeiice to the second 
charge, the fact that he has already been cither convicted or 
acquitlcd, as the case may be, on the same facts (b). The test is to 
take the evidence on tlie second charge and see whether it would 
bo suflicient to convict if brought forward on the first (e). 

SuB-Sj.v,r. 4. — Prodiriufj Drink for Drunken Person. 

319. Any person wlio, being on premises licensed for the sale Proenring 
of any intoxicating liquor, whetlicr for consumption on or off f**' 
the prcmihcs, procures, or attempts to procure, any intoxicating 

liquor for consumption by any drunken person, or who aids and ^ 
abets any drunken person in obtaining or consuming .any intoxicating 
liquor on pveinisos so licensed, is liable on summary conviction 
to a fine not exceeding 40a., or to inii^risonmcnt, with or without 
hard labour, for any period not exceeding one month (d). 


SaoT. 1. 
ttehtingto 
Sale of 
latozieatliig 
Liqaota. 


SuB-Si:cr. 5 . — Liquor Unlfiw/aliy on I'remisii. 

(i.) IlWjrief Authority from Justices, 

320. If tho holder of a justices’ licence has in his possession, UuautiiorisccJ 
on the premises in respect of which his licence is granted, any 


(jf) Candy v. Lb Ctxq (IJ^SI), IS Q. D. 207 ; and see p. 118, nw/c. 

\h) Sratvbard v. Joknwn (1S8S), 57 L. J. (M. c.) 41 ; and as to tlio oifcnce of 
procuring drink for u dmnkon por^on, see tho text, infra. 

{i) l^ohcB Qynimiaavniers y, Carlman, [ISOS'! 1 Q. B. 655; irorth y. Biniwu 
(1896), 62 J. P. 658 ; and compare j>p. 108 et ^7,, anfe. 

(а) Wray 2'o^v (1848), 12 Q. J3. 4i>2 (deoidcrl under tho Beerhouse Act, 
ISliO (11 Goo. 4 & 1 Itill. 4, 0. s. lii» now repeal?d). Aa to what conatilutoa 
a second oll'ence, soo p. 159, posL 

(б) Hamilton y, VTalker^ [1892] 2 Q. B. 25. 

(c) / 5rd., per Vaughan Wilmams, J., at pp,i8, 29. 

(</) Jiiuensing Act, 1902 (2 lj)dw. 7, c. 28), a. 7 ; and see note (A), Baprou 
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description of intoxicating liqnor which he is not authorised to sell, 
unless he accounts for the poBsession of the same to the satisfaction 
of the court by which he is tried, he forfeits such liquor and the 
vesBels containing the same, and is liable to a penalty not exceeding 
for the first offence ;£10, and for any subsequent offence £20 (e). 

Any justice of tlie peace, if satisfied by information on oath that 
there is reasonable ground to believe that any intoxicating liquor is 
sold by retail, or exposed or kept for sale % retail, at any place 
within bis jurisdiction, whether a building or not, in which that 
liqnor is not authorised to be sold by retail, may in his discretion 
grant a warrant under his hand, by virtue whereof any constable 
named in such warrant may, at any time or times within one month 
from the date thereof, enter, and if need bo by force, the place 
named in the warrant, and every part thereof, and examine the 
same and search for intoxicating liquor therein, and seize and 
remove any intoxicating liquor found therein which there is 
reasonable ground to suppose is in such place for the purpose of 
unlawful sale at that or any other place, and the vessels containing 
such liquor (/). 

In the event of the owner or occupier of the premises being con- 
victed of selling by retail, or exposing or keeping for sale by retail, 
any liquor which ho is not authorised to sell by retail, the liquor so 
seized and the vessels containing such liquor aro fovfoilcd (£;). 

32L When a constable has entered any premises in pursuance 
of any such warrant and has seized and removed liquor as aforesaid, 
any person found at the time on the premises, is, until the contrary 
is proved, deemed to have been on them for the purpose of illegally 
dealing in intoxicating liquor, and is liable to a penalty not 
exceeding 40s. (h). 

The constable may demand the name and address of any person 
found on any premises on which be seizes or froui which be removes 
liquor as aforesaid, and, if he has reasonable ground to suppose that 
the name or address given is false, may examine the person farther 
to the correctness of such name and address, aud may, if the 
person fail upon that demand to give his name or address, or to 
answer satisfactorily the questions so put to him, apprehend him 
without warrant and take him as soon as practicable before a justice 
of the peace (i). 

Any person so required by a constable to give his name and 


(«) TAcensing (ronsolidaHon) Act, 1010 (10 Edw. 7 & 1 Geo. 0, C. 24), B. 73. 
It WUB held under the Wine and Boerliouso Act Amendment Act, 1870 (33 & 
34 Viet. c. 29), 8. 15 (now repealed), that tlie liconecd person must have an 
opportunity of explaining tho fact of having the liquor on his premisos before 
liquor soizod could be sold {UHl v. Bright (1871), 41 L. J. (m. 0.) 22). 

(/) licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 
e. 82 (1), As to search wonants, generally, see title Ciumikal Law and 
‘P aocEnuBB, Vol. IX., p. 310. 

(g) liceunug (Coi^Udatinn) Act, 1910 (10 Edw. 7 & 1 Qeo. 0, o. 24), 

s. 82 ( 2 ). 

(h) JM., B. 82 (3). “Dealing in” includes buying as well as selling 
’McKemie v. Day, [1893] 1 ft. B. 289; and see B. ,v. Kreiu CommianOMr* 
1788), 2 Term Bop. 381). 

CO licensing (Consolidation) Act, 1910 (10 Edw. 7 ft 1 Ooo. 5, o. 24), s. 82 (4). 
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address, who fails to give the same, or gives a false name or address, biot. i. 
or false information with respect to his name and address, is liable Relating to 
to a penalty not exceeding £5 (/c). Sale of 

Intoxicatiiitf 

(iL) Without Avilumrity from Exciu. UqqOIB. 

322- If any person licensed to sell beer or cider permits or suffers Coiuimtption 
any wine or spirits, sweets or made wines, mead or metheglin, to be liqaon oot 
brought into bis house or premises to be consumed there, or suffers 
any wine, spirits, sweets, mead, or metheglin to be consumed in his 
house or premises by any person, he forfeits, over and above any 
excise penalties to which he may be subject, £20 ( 1 ). 

323. If any person licensed to retail wine receives into, or keeps, 

or has in his possession, in any cellar, room, or place entered for apinta & an 
storing, keeping, or retailing wine, any spirits, he forfeits, in addi- 
tion to all other penalties, the sum of £50, which is denominated ^ 
an excise penalty ; and all spirits found in any such entered cellar, 

I'oom, or place are forfeited (m). On conviction of any such 
liconsi'd person in any penalty for having spirits in his possession, 
or for selling or retailing spirits, his licence' for retailing wine 
becomes null and void, and must be so adjudged (m). 

If any person knowingly buys or receives, or has in his possession, 
any spirits after they have been removed from the place where 
they ought to have been charged with duty and before the duty 
payable thereon has been charged and paid or secured to be paid, 
or the spirits have been condemned as forfeited, he forfeits the 
spirits aud incurs a fine equal to treble their value («). 

Sou-Saoi. 6 . — Sale or Delivery to Children. 

324. Every holder of a justices’ ondicence who sells or allows Sale to 
any person to sell, to bo consumed on the premises, any descrip- chiianm. 
tion of spirits to any person apparently under the age of sixteen 
years, is liable in respect of oach offence to a fine not exceeding 

208. for the first offence, and 40s. for any subsequent offence (o). ^ 

Every holder of a justices’ licence who knowingly sells or delivers, Ddivery t) 
or allows any person to sell or deliver, save at the residence or work- 
ing place of the purchaser, any description of intoxicating liquor to 
any person under the age of fourteen years for consumption by any 
person on or off the premises, excepting such intoxicating liquors 
as are sold or delivered in corked and sealed vessels in quantities 
of not less than one reputed pint for consumption off the premises 

(k) IdceDRing (CouBolidatiou) Act, 1910 (10 Edw. 7 & 1 Qeo. 6, c, 24), s. S2 (5). 

(/) Beorli>niae Act, 1834 (4 ^ fi Will. 4, o. 85), s. 16 ; Finance (1009-10) Act, 

1910 (10 Edw. 7, 0 . 8}, a. 51 (1). The penalty is to bo recovered, levied, 
mitigated, and applied in the same manner as other penalties (not being excise 
nenidties} are by the Beerhouse Act, 1834 (4 ft 5 Will. 4, o. 85), to he recovered,* 
levied, mitigated, and applied. 

(m) Refreshment llouaes Act, 1860 (23 ft 24 Yict. c.* 27), a. 25 ; Finance 
(1909-10) Act, 1910 (10 Edw. 7, o. 28), 8ched. VI. 

(n) Spuits Act, 1880 (43 ft 44 Viet. o. 24), s. 148a 

(o; Licensing (Gouaoudation) Act, 1910 (10 Edw. 7 ft 1 Geo. 5, o. 24), s. 67. 

See os to otiier oflenoes in oouneotion with ohildten, Children Aot, 1906 (8 
Edw. 7, 0 . 67), a 110, and title Imfakts akd Ouilduxn, VqI. XYII., p. 172. 
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only, is liable in respect of each offence to a fino not exceeding 40f. 
for tlie first offence, and £B for atiy subsequent offence ( p). 

But a licence-holder cannot bo convicted if he has no knowledge 
of the sale, and tho servant who sells the liquor honestly believes 
that the child is above tho ago of fourteen years ( 17 ), or if he has 
not delegated his authority to tho servant and does not know of 
or connive at the sale (r). 

Every person who knowingly sends any person under the age of 
fourteen years to any place where intoxicating liquors are sold, or 
delivered, or distributed, for the purpose ot obtaining any descrip- 
tion of intoxicating liqaors, except such intoxicating liquors as are 
sold or dolivored in corked and sealed vessels in quanlitios not less 
than one reputed pint («), for consumption by any person on or off 
the premises, is liable to like fines ( 0 - 

If a person knowingly sends a child under the age of fonrteen 
years to a public-house tor intoxicating liquor, it is not sufficient, 
to bring him within the exception, that tho vessel is capable of 
being corked and sealed by tho vendor, unless tliero is evidence 
that the sender intended the vessel to be corked and sealed before 
tho delivery of the liquor to the child (u). 

325. The exception giving a right to sell in properly corked and 
sealed vessels is not confined to the sale of such liquors as are 
ordinarily sold in corked and sealed vo-<8g1s, but includes tho salo 
of any intoxicating liquor which is in fact in a corked and sealed 
vessel (a). 

If a properly-oorkcd bottle is not in fact properly sealed, it is 
no defence that the licence-holder honestly believed it to bo 
properly sealed ( 6 ). 

If a bottle is so scaled with a label tliat the label can ho removed 
without being torn, there is evidence on which justices are entitled 
to find that tho bottle is not scaled (<•). But, in order to convict, 
the justices must have somo evidence before them that the par- 
ticular label in question can be removed without being destroyed, 
nuloss at least it is a matter of common knowledge (d). 

326. Tho holder of a justices’ licence may employ a member of 
his family or his servant or appreniice, even it under the age of 
fourteen years, as a mesaengor to deliver intoxicating liquor (c). 


(;i) I.i< tiwiiijc (CoiiSdlulutidii) Act, ISllU (10 ISdw. 7*1 Ueo. 6, c. 24), 
B. 68 (1), (4). Tho expression “oorked” meons closed with a plug or stopper, 
whether it is made of wood, or gka-j, or some other material. The expression 
“ sealed ” means secured with any substance without the destruction of which 
the cork, plug, or sl(>])pcr cannot bo withdrawn (Iiicensiiig (Consolidation) 
Act, 1810 (10 J’Mw. 7 & 1 Oeo. 5, 0 . 21), s. 08 (6) ) . ^ 

(//) O'room V. Urimes (1UI):(), 89 L, T. 129. 

(r) Ermtry y. SolUh, [1903] 2 K. J). 204 ; .VeKenna y. Harding (1006), 09 
J. f • 364. 

(<) See p. 121 , nntt. 

^ (Oonsolidotion) Act, 1010 (10 ISdw. 7 * 1 Goo. 6, c. 24), 

f. 00 [£), (4;. 

(«) Famdale y. DiKont [1007] 2 K. B. 613. 
ftt) Jena y. Slierviwjten, [19(18) 2 K. B. 639. 

(6) BrinJu T. ilfosoft, j;i9()21/ K. B. 743. 

(t) Uitchai y. CramRaw, [rOOS] I K B. 701. 

(m Marti/ V. UeKentia (1903), 8BL. T. 631. 

(e) Licensmg (Consolidation) Act, 1910 (10 Edw. 7 & 1 Qoo. 6, c. 24), a 68(3). 
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327. In the City of London, every i>oi-sou licensed to deal in i. 

excisable liqnors who knowingly sapplios any sort of distilled Relating to 
excisable liquor to any Loy or girl apparently under the age of Sale of 
sixteen years to be drunk on the premises, is liable to a penalty lotoxicaling 
not exceeding, for the first offence, 20s., for a second offence, dOs., 

for a third oifence, i‘5 (/). City of 

IjondoD. 

328. Tho holder of the licence of any licensed premises miisl not Allowing 
allow a child under the age of fourteen years to bo at any time child lo^be 
in the bar of tho licensed preiniHcs, except during the hours of licensed 
closing (f/), and if a child is found in the bar as aforesaid, the 
licence-holder is deemed to have committed an olTcnce under this 
provision unless ho shows that ho has used due diligence to prevent 

Lhe child being admitted to the bar or that the child was apparently 
a person over the ago of fourteen {h). 

Jt the liccnco-holder acts in contravention of this provision, 
or it any person causes or procures, or attempts to cause or pro- 
cure, any child to go to or to bo in the bar of any licensed promises 
except during the hours of closing, ho is liable, on summary con- 
viction, to a line not exceeding, in resjicct of the first offence, 40s., 
and in respect of any subsequent offence, £5ii). 

Jjut a licensee is not in all ( ircuiu&tanues liable if wiLhoul his 
knowledge his wife allows a child to he in the h.ar of licensed 
premises (/.•) 

No offence is, however, committed in the case of a child of the 
licence-holder or in the case of a child tvho is resident but not 
nuployf vi in the licensed premises, or who is in the bar of licensed 
l)roniisc s solely for the purpose of passing through in order to obtain 
access to, or egress from, some other part of the premises, not being 
a bar, where there is no other convenient means of access to, or 
egress from, that part of the premises, or in case nf railway refresh- 
ment rooms or ot.hi‘r promises constructed, littcd, and intended to 
bo used in good faith for any purpose to which the hoMing of a 
licence is merely uuxiliiiry (/). 

\ 

ScJji-SJ-icr. *i,—Saf€ not hy ^iaudard Mtasnre. 

329. All intoxicating liquor which is sold by retail and not in Sale not liy 
eaBk(m)or bottip, and ia uot sold in a quaiilitv loss than lialf a 

' ' ' * mcniiiirc. 

if) City J^dic 0 Act, 1S39 (‘2 & 3 Viet. c. xciv.), b, 27, The grratxsr part of 
this statute (including b. 27) is unrcqicalod. (For short title seo 52 & 63 Viot 
c. cxxvii., rreaiublo.) Couipaio title 1 nF/VKT3 and Children, Vol. XVII., 
p. 172. 

(<jf) Children Act, IU08 (8 Edw. 7, o, 67), s. 120 (1). For closing liour.=, seo 
pp. 88 et SCO., aute. 

! h) (Jhildren Act, 190S (8 Edw, 7, c. 67), e. 120 (2). 

0 Ibid., e. 120 (3). 

AO niwm V. Dutton (No. 1) (1011), 101 L. T. dm. 

1) Children Act, 1008 (8 Edw. 7. c. 67), b, 120 (4). Tho bar of lioeiisod 
promisos means any open drinking bar or any part of the premisos exclusively * 
or mainly usod for the sale and consumption of iiiloxictUing liquor, and tho 
oxprossiona ** licence*' and licensed pivmiBes" have the same moaning as 
in tbo liio^euBing Acts, 1828 lo 1006 (Children Act, 1008 (8 Edw. 7, o. 67), 

B. 120(6}). For tho dc^uitionB of *' licence’* Ikid “liconsed premises," boo 
pp< 7, 8i ante. 

(m) Ab to the use of an unstamped cask, see Ilayhy v. Taylor (1900), 82 
U T. 803 ^ 
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pint, must be sold in measnres marked acoordiug to the imperial 
standards (n). 

Every person ^ho sells, or suffers any person under his control 
or in his employment to sell, any iiitoxicnliug liquor so as to 
contravene this provision is liable, in respect of each offence, to 
a fine not exceeding for the first offence £10, and not exceeding 
for any subsequent offence £20, and is also liable to forfeit the 
illegal measure in which the liquor is sold (n). 

A notice that the vessel in which the liquor is sold is not repre- 
sented either as containing any amount of imperial measure, or 
as being a measure of imperial standard, or secondary imperial 
measure of ca{)acity, is not a defenco (o). 

330. If a licensee draws beer into a marked mcasiire and 
pours it thence into an unmarked vessel, which he then brings to 
the cnstoiiicr, who, however, cannot seo the beor drawn and never 
secs it in the measure, the licensee may be convicted ( ji). 

But no offence is committed if the quantity purchased is 
measured into a measure marked according to the imperial 
standai'd in the sight of the purchaser and is thence i toured into 
an umnarkod vessel and a further quantity is then adderl without 
being measured, if the further quantity is not charged for (q). 

ScTD-Szcr. 8 . — Offencea relating to Clneing. 

(i.) Infringing Closing Ifonre. 

331. Any person who, during tho timo at which premises for 
the sale of intoxicating liquors are directed to be clo.sed (r), sells 
or exposes for sale in such premises any intoxicating liquor, or 
opens or keejis open those premises for the sale of intoxicating 
liquors, or allows any intoxicating liquors, although purchased 
before the hours of closing, to bo consumed on those premises, is 
for the first offence liable to a penalty not exceeding 1*10, and for 
any subsequent offence to a penalty not exceeding 120(8). 

''There are three distinct offences under this section — (1) sale 
or exposure for sale ; (2) opening or keeping open for sale ; 
(8) allowing consumption on premises (t) ; and a conviction must 


(n) Licensing (Consolidation) Act, 1910 (10 lOdw. 7 & 1 Geo. .1, o. 21), s. 09. 
As to the imporiul standards and racosuros goncrally, seo title WsionTS and 
ABTTRXd . 

(fi) Payne v- Tlurmae (1800), 60 L. J. (ar. C.) 3. 

(«) Aildy V. BlaH (1H87), 19 Q. B. D. 478 ; boo also R, v. Aalton (1801), 3 
E. &E. 668. 

(7) Peuniw/ion 7. Pincork, [loos'] 2 K. B. 244, 

(r) By or in pursuanco of tho Liconsing (Consolidation) Act, 1910 (10 Edw. 7 
ft 1 Geo. 5, o. 24). 

( 0 ) Licensing (Ooneolidaiion) Act, 1910 (10 Edw. 7 & 1 Geu. 9, c. 21), 8. 01 (1). 

'The closing hours piescribed in tho Licensing Act, 1872 (.36 ft 36 Viet. c. 94), 
B. 24 (now Tepoalod),^oro held to apply to n liconaeo whose licence was granted 
in 1871 and was still current after that Act camo into force (Jonca v. Cooyer 
(1873), 28 L. T. 406). As to a plea of a local custom to be open during 
statutory closing hours, soo fif 89, anfr. 

(f) Tennant Ye Cumberland (1869), 1 E. ft E. 401 ; Newmanv. Rendy8he(}M^)t 
19 Ad* ft El. 11 ; PiAiu Ommieeioner V. Eofterts, [lOCVi] 1 JC. B. 369, 372 ; and 
see the aigumont in Peaebe t. Colman (1866), L. B. 1 0. P. 324, 320. 
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state for irhioh offence the conviction takes place, and if it includes i. 

all these offences it is bad for uncertainty (a). Relating to 

332- A licensee vrhose servant is paid for intoxicating liquor 
daring permitted hours upon promising to have it delivered at the Liaaon. 
purchaser’s house may bo convicted of selling daring prohibited „ . 
hours if, the promise not being kept, he subsequently hands the closln^wra 
liquor to the purchaser at the licensed premises daring closing 
hours {b). 

333. If a person purchases and pays for intoxicating liquor at Eeeping open 
licensed premises daring permitted hours of sale, and the liquor is set 

aside for him on his promise to return for it during permitted hours, 
and ho subsequently takes it away during closing hours, there is 
no evidence to support a conviction for keeping open dui-ing pro- 
hibited hours for the sale of intoxicating liquor (c). 

liut a licence-holder keeps open for sale during prohibited 
hours if he accepts payment for intoxicating liquor during per- 
mitted hours, but promises to deliver it subsequently during 
closing hours at a place other than tho licensed premises, even 
though tho intoxicating liquor is at once set aside, if it is kept 
until after closing time in a building within tho curtilage of 
the licensed premises, and is subsequently taken therefrom by 
the servant of the licence-holder during prohibited hours and 
delivered to the purchaser as promised (cf). 

334. An innkeeper does not koop open for the sale of beer by Entertain 
entertaining his friends at his own expense, and supplying them ment nt 
with beer, during closing hours (c). 

The holder of a justices’ licence is not liable to any penalty lor 


(a) A'<wi»an v. BeuiJi/i-hf (1S39), 10 Ad. & El. 11. As to tho fiTin of con- 
viclion under tlio foimor law, kco Ni.ivman v- Ilartlwicke (ICarl) (liS.'iS), 8 Ad. 
& VA. rj'l. 

(7)) tyauudns v. Thoritcy (1898), 78 L. T. 627 (whore Bale was by wife, an^d 
dolivory was to puiolmser’e servant). 

(f) ji/(icLi nziti V. Spvar (19t)2), nnroportod, but noted at 74 L. J. (K. B.) 
54J), Olid icfcrred lo 11960] 2 K. Jl. 220. 

(fi) Nahletf. V. Floj^viison, [1900] 2 K. !B. 214. .All three Jiidiros lield that 
there had been no sutlicient aiipropriiition of tlio boor to the puruhasers on the 
iiiionscd prenuBos on the Sunday, but Ijoid AiAisnsioNE, C.J., and 
Kennedy, J. (Kidley, J., dissenting), further held that assuming there had 
been a complete appropriation of the beer on the (Saturday, the licensee was 
noverthflcss liable to be convicted, on the ground that delivery of the beer on 
Sunday was an essential condition of tho purchase, and that by opening his 
premib(‘S on that day for tho carrying out of a material part of the contract of 
sale he had opened them during prohibited hours within the niemiiiig of 
tho Licen.'-iug Act, 1874 (.‘57 & 38 Viet. c. 49), s. 9. 

(f) OvPTUm V, Hunter (1859), 1 L. T. 3(56. Under a provision (now repealed) 
a uoorseller was convicted of opeuiug her hoiiso and selling beer after closing 

hours, on cvidonco that sho rotused to 8ull the beer, but gave it, dec-liuiug the 

money offered, adding, however, that tho rccipumt of tho beer might send her 
fc'omo '^greens. Tho rocipioiit did send some ^eons, whiclrehe would not have 
split if sho had not rccciv(.Hl tho beer. The court quushcKl tho conviction, 
WiGHTMAN, J,, saying: “Tho evidence here di^ not justify tho conviction. 
Whether or not it* was if gift, no fr.aud w.^s intended, and there was nothing 
which amounted to a soiling ’’ {Jt^dlietick v. (1862), 6 L. T. 48). 
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Bup}i],) ini' iuloxiualing li*ianri^, after the hours of closing, to privale 
friends hoiid Jiilc entertained hy him at his own csporiso (/). 

335. Where licensed premises are kept open for a short time 
tifler the legal closing liuiir, ))ul Iho justices do not find as a fact 
that they are kept open fur iho sale of intoxicating liquor, and 
the judges do not think Uicy can draw that infcronco from the 
evidence, a conviction for kccxnng open for tho sale of intoxicating 
liquors will bo quafdied (fi). 

336. There is, however, evidence to support a conviction for 
keeping opi-n during closing hours for the sale of beer where 
a licence-holder lets a room in his licensed promises for a meeting 
and, three-quarters of an hour after the house sliould have been 
closed, a side door is found unfastoued ami several persons are 
silting in the room transacting tiicir business, with glasses, some of 
which contain beer, before them (/i). 

So, too, there is evidence to support a conviction for keeping 
open if, after closing time, the door of licensed premises is partially 
open and several men are inside, will) glasses coniaiiiing intoxi- 
cating liquor before them, Ihougb they are not seen to consume 
anything (i). 

A licence-holder may be couviefed of koa[)irig 0 }'en for sale 
during prohibited hours upon evidence that a man, during 
prohibilcd hours, wont to tho house and came out with a bottle 
of inloxicatiiig liquor (/.). 

A conviction for koc.[)iiig o])en can bo supported on evidence of 
a witness that, during prohibited hours, the trout door was closed, 
but that ho knocked and was admiiicd, ihat he saw the licensee in 
the house, and that ho found persons on the premises and indica- 
tions that liquor bad just been siijipliod to them (1). 

So, too, a licence-holder may be convicted of keeping open 
during proliibited hours if the outer door of licensed premises 
is, during prohibited hours, open and entrance is free to anyone 
from the street, tbo public rooms being open, and persons in them 
with intoxicating liquor before them {in). 

But in order to constitute the oiTcnce of keeping open, there 
must he a kec 2 )iug open of the premises in the sense that people 
can get in from tho outside to have intoxicating liquor, or can get 
it supplied to them when outside (ii). 

337. A conviction for keeping upon cannot be supported hy evi- 
dence that during closing hours several persons came out of a side 
door of licensed premises, which was opened to let them oat, the 
front door being shut, and that shortly afterwai’ds another person 


(/) Licensing (CuUsoLIdatluu) Act, 1010 (10 £tlw. 1 & 1 Geo, o, c. 24), 
I, 01 (1) (a). 

• (ff) Oates y. Souih (1869), 1 L. T. 3C6. 

Ih) Peons y. QUl (1877), 41 J. P. 742. 

If) Thamiiifin. y. Onig (1809), 34 J. P. 214. 

(k) Breiimr y. Hheplit^ (1872), 30 J. P, 373. 

IT) Finch y. DlundO, (1R02> 5 L. T. 672. 

[m) BmUh V. Vaux (1862), 6 L. T. 46 ; and compare'p. 127, posL 
’r) Pdite Comwissiotter v. Itoberte, [1904] 1 K. B. 369. 
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came out drunk ; but this evidence ini»ht perhaps support a con- 
viction for selling intoxicating liquor during closing hours (o). 

Nor can a conviction for keeping open be supported upon evi- 
dence that after the closing hour the front door of tbo lice nse d 
premises is open, and tWe are men drinking intoxicating liquor 
on the licensed premises, if none of the men entered the premises 
after closing time, and the liquor was sold before closing lime, and 
il' no one would have been supplied had he entered after closing 
time(p). 

There is no evidence of keeping open for the sale of intoxicating 
liquor where, during prohibited hours, a man is drinking intoxicating 
liquor on the licensed premises with the licence-holder and is 
itftorwards let out(q). 

Nor is evidence that, the outer doors being kept closed, customers 
who wore on the promises before closing time remained after 
closing time and were served with liquor, suilicient to support a 
conviction for keeping open for sale during prohibited hours, 
though il would justify a conviction for selling during prohibited 
hours (r). 

338. If the holder of a justices’ licence has two shops which 
are under the saine roof, in respect of one of which he holds the 
justices’ licence, there being internal commnnicalion from ono 
shop to the other, but at closing time partitions are put nj) aivd 
all means of contmuiiicution with the shop in respect of which 
the licence is hold are sto{)poJ, the licenseo cannot bu convicted of 
keeping open his shop for the sale of intoxicating liquor.^, even 
though the other shop is kept open after the closing hour for 
licensed premises t-s). 

if a shopkeejier who holds a justices’ licence keeps open his 
sl'.op during closing hours, but locks up and keeps out of sight 
all intoxicating liquor, and refuses to sell any intoxicating liquor 
during closing hours, he c.annnt bo convicted of keeping open liis 
shop for the sale of intoxicating liquor (a). 

liut if a sboiikeepcr who holds a justices’ licence keeps intoxi- 
cating liquors «luring prohibited hours within sight of custonierB us 
though for sale, even though they aro under lock and kej', there is 
evidence from whicli justices may infer that the shop is open for 
the sale of intoxicating liquor (b)- 

339. If in the course of any proceedings taken against the 
holder of a justices' licence for contravening the provisions as to 
closing hours the licence-holder fails to prove that the person to 
whom the intoxicating liquor was sold is a bond fide traveller, but 
the court is satisfied that the licence-holder truly believed that 

(o) Jeffvnon v. Jtichardaoti (l.STlk 30 J. P. ITO. 

\p) Lloyd y. Uamelt (1900), 82 L. T. 801. 

(g) Tniuani v. Cumherlavd flSOiO, I E. £ lil. 401. 

(r) Jeffrey y. Weaver, [1899] 2 Q. B. 419. / 

(s; Brigdea v. Ihighca (1870), 1 Q. B. D. 330; and us to iuturaal com- 
iniinioation, mo also p. 131, post. 

(a) Taaaell v. Ovenden (1877), 2 a B. D. 383. « 

\b) Ex parte Jogut (1874), 3H J. P. 890. 
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such person was a lani fide traveller, and farther that the licenoe* 
holder took all reasonable precaution to ascertain whether or not 
such person was a bond fide traveller, the court must dismiss the 
case as against the licence-holder, and if it thinks that such person 
falsely represented himself to be a bond fide traveller, the court may 
direct proceedings (c) to be instituted against such person for sc 
representing himself (d). 

The burden of proof that a person supplied with liquor is a 
traveller or lodger lies on the licensed person (e). 

340. If a very lai'ge number of people is supplied with intoxi* 
eating liquor on licensed premises daring closing hours, the 
great majority being bond fide travellers, tho licence-holder may 
nevertheless be convicted for keeping open for the sale of intoxi- 
cating liquor, if the court concludes from the evidence that all the 
people were not bond fide travellers (/). Evidence that some bond 
fide travellers and some persons not travellers or lodgers are on 
licensed premises is sufficient to support a finding by justices that 
the premises were kept open for tho sale of intoxicating liquor to 
persons other than travellers and lodgers (g). 

But it seems that where an innkeeper has opened his house 
daring prohibited hoars for the bond fide supply of refreshment to 
travellers arriving at an adjacent railway station, tho mere fact 
that intoxicating liquor is snpplied to ono or two persons not 
travellers will not justify a conviction for keeping open for the sale 
of intoxicating liquor, if the innkeeper does not intend to supply 
liquor to nuu-travcllers, and does not know that it is supplied to 
them (/{). 

(ii.) Conaumptiun of Intoxicating Liquor in Itef redlimeni Huuae, 

341. If any person, licensed to keep preniises licensed as a 
refreshment house but not for the sale of intoxicating liquor, 
allows any intoxicating liquor to be consumed on the premises 
during the hoars during which ihe same premises would, if 
Ifcensed victualler’s premises, ha closed by law for the sale and 
consumption of iutoxicating liquor, he is liable to a penally not 
exceeding for the first offence £10, and for any subsequent 
offence, £20 (t). 


(e) Under the Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Oco. a, 
e. 24). 

(d) IhUL, & 61 (2). As to who is a traveller, sec p. 94, ante. 

(«) RcherU v. flumphreya (1873), L.B. 8 Q. B. 483: Stacey v. Milne (1876), 39 
e.F. 103 j Gallitnfjre ▼. Qoodall (1874), 38 J. P. 697; Stiinmory Jurisdiction 
Act, 1879 (42 & 43 Viot. c. 49), s. 39; ond sea Taiilar v. Ilumphrin (1864), 
17^ C. B. (n. a) 639 ; Dame v. Sevace (1869), L. B, 4 0. P. 172 ; the law os 
Lid down w Oapley v. Burton (1870), L. & 6 0. P. 489, under utat. (1849) 11 * 
12 Yict. c. 49, 8. 1 (now repealed), being now altered. 

(/) OalUmore v. Ooodall, supra. 

Ig) Watt V. Oleniem (1876), 32 L. T. 856. 

(A) Praeke v. Caiman (1866), L. B. 1 0. P. 324 (decided under the repealed 
■tat. UM8) 11 ft 12 Viob 0 . ifi, s. l). ^ 

(t) Licensing Act, 1872 (36 & 30 e< 94), a, 27. 'As to refreshinent houses, 
am p. 93, ante. 
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(ili.) (JiMHainptitm of Iuiu.tiinf.tng Ligiwr fti Uf/rcuhvictit llcuae Licensed yor 

*Sfrfo of fVi/te, 

342. If any ]H!i'snn, kooping a refreshment house licensed for 
the sale by retail of foreign wine, and bound to close at 10 p.ra., 
sells or exposes for sale in such rnfresbmciit house, or opens or 
keeps open any such refreshment liousc, for the sale of intoxicating 
liquors during the time that such honso is directed to be closeil, or 
during such timo as aforesaid allows any intoxicating liquors to be 
nonsumcid on such premises, he is liable for the first oiTence to a 
penally not exceeding and for any subsequent ofTonce to a 
penalty not exceeding .1‘20 (A). 

(iv.) In caaea u/ Riut, 

343. Any person who keeps open his premises for the sale of 
intoxicating Ii<pi()rs duviiig any liino at which the justices have 
ordered them to be closed iu cases of riot(f) is liul)le to a penalty 
nut exceeding £50 (»( ). 

Sub-Seot, 9 . — Offences relutimj to Prodtution oj Licencem . 

(i.) TUxciie Licence. 

344. If any ])orson licensed to carry on any trado or business, 
or make or sell any goods for wliicdi an excise licence is required, 
docs not produce and deliver su(‘h licence to be read and examined 
by any ollicer of Customs and Excise, within a reasonable time 
after siicli ollicer has demanded tlio production thereof, such person 
for each such offence forfeits the sum of £20 (/()• 


(ii.) Jusficea* JAcem't. 

345. Every holder of a justices' licence, or of a general or 
special order of exeiiiplioii luado by a local authority {o) in relation 
to closing hours, must, by himself, his agent, or servant, produce 
the licence within a reasonable time after the production thereof 
is demanded by a justice of tbo peace, constable, or officer cf 
customs and excise, and deliver the same to be read and examined 
by him. ' Any person who fails to comply with this enact- 
ment is liable iu respect of each offence to a penalty not 
exceeding £10 (p). 

Sub-Sect. 10 . — Forgery of Justices^ Licence, 

346. If any person forges or tenders, knowing the same to 
have been forged, any justices’ licence, he is liable in respect of 
each offence to a fine not exceeding £20, or, in the discretion 


see 


Ik) Licensing Act, 1872 (35 & 86 Viet. c. 94), s. 28. 

[Q See p. 93, ante. 

Cm) Licoiising (Consolidation) Act, 1910 (10 Kdw. 7 A 1 Gpo. 5, o. 24\ s. G3. 
in) Licences Act, I812d (0 Geo. 4, c. 81), s. 28. As to such officers, si 

note (a), p. 17, on*«. ... 

fo) tjnaer the Licensing (Consolidation) Act, 1£40 (lu Kdw. 7 & 1 Oeo. d, 
c. 24). 

(jif) Ibid., 8. 84. 
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I«TOX lUA'l 1 SO I .IQUOKS 


MCT. 1 . 

Relating to 
Sale of 
Intoxicating 
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Name to be 
atflxctl by 
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excise lieen«:> 


Peiialij. 


Kame to be 
allixed by 
holder of 
justiees* 
licence* 


of lilt) court, to imprisoiinu'iul for uny porioci not exceeding six 
months Avith or witliout liard lahoiir (i/). 

If liny luiauUiorised juuson iniitiiteB or alVixos an iinjiression of 
any official soul or btamj) on any juslices' licorico or imitation of a 
justiciis’ licenco, nr knowingly iisos a justices’ litunico or imitation 
of a justices’ licence falsely pur]iorting to bo sealed, he is guilty 
of forgojy, and is on conviclinii on indiiumi'.iil punisliable 
accordingly {r). 

Sia r. ii. —Ilrlutiiig to the JlajHlatioii of Lirrn>t,‘(l Premises. 
yi’ij-SKfT. 1. 1 7'/i //.■./ Xtiiar elc. 

Jttf Ilflhr i\f AVri.sv 

347. Every person I’lajiiired by any l.iw of exiise to make 
entry of his premises, in order to can'v on llu rein any Iriulo or 
business for wliicli an excise licence is required, and who has 
taken out sucdi licence, must paint or cause to he painted, or 
place and lix in leito's jiuhlicly visible and legible, and ai least one 
ineh long, in and upon his ciilcrcd premises, bis namo at full length 
(or where there are partners or more than one jicrson engaged 
in carrying on jointly tlie same trade or business, the name or 
style of the linn or jiannership), and after sncli name the word 
‘‘ licensed,” adding thereto the words necessary t-o express the 
purpose for which such licence has been grained ; and must cause 
such letters to be imiiited or placed, and fixed in such conspicuous 
place on the outside of the front of the jircmisos, over the principal 
outwaid door or gate, or entrance duor thereto, and not more than 
three foot from tlie tup of such outward door or gate, or entrance 
door (.<))• 

Jso j’.erson who is not licensed to carry on any trade or busineps 
for wliitdi a licoiico is required (i) may put or have any such letters 
as aforesaid upon his ])reiiiise»s, or any letters importing that he 
carries on any such trade or husinoss, or is licensed so to do («;. 

Kv«ry ’(tersoii wlio faila to palnr. or place and lix Rueh lettcrfl or 

to keep them ho painted, placed or lix('d, or to renew tbo Kiune when 
nocoHsarv diirin" tlio continiiuuce of his lieeiice, or acts in contra- 
vention f)f ilio above provisions, for every such oiTunce forfeits the 
bum of Jl ‘20 (s). 

(il.) By ITfJiler of Jvhlki^ /.traire. 

348. The holder of a justicus’ licence must cause to be painted 
or fixed, and must keiip ])ainted or fixed on the premises in respect 
of which his licence is granted, in a conspicuous place and in such 
form atid manner as Ibe licensing justices direct, his name, with 
the addition after the name of the word “ licensed,” and of words 
sulTiuicut, in tlie opinion of the justices, to express the business for 
which his licence has been granted, and in particular (1) of words 

(q) Licunsing (CAn.^olidation) Act, 1910 (10 Edw. 7 & 1 Geo. 4, o. 24), s. 41 (2). 

(r) flitl., B. 44 (1). And bon as to forgery generally, title CniMi.VAL Law 
AVD PKOcrjjOKjs, Vol. IX., jp. 71 1 e< teg. 

(t) Fixeibi} Licences Act, 1825 PS Oeo. 4, c. SI), s. :U. 

(t) That IX, liy the Excitie iaceucee A«t, 1825 (0 Oeo. 4, o. 81). 
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expressinp; whotlior tbe licence authoriRos the Rale of intoxicating 
liquor to be consumed on or off the premises only, ag the case may 
be ; and (2), in the case of a six-day licence, of" words indicating 
that the licence is for six days only ; and (8) in the case of an 
early-closing licence, of such words as the licensing justices may 
order for giving notice to the public that the licence is an early- 
closing licence. 

No person may have on bis premises any words or letters 
importing that he is authorised, as the holder of a justices’ licence, 
to sell any intoxicating liquor which he is not in fact duly autho- 
rised to sell. 

JEvcry person who fails to cninply with or acts in contravention 
of the above provisions is liable to a j)ciialty not exceeding, lor the 
first olTenco, £10, and for an}* uuhsequeut ufTonce, £20 (»). 

Scb-Sj!01'. 2.~ Xofict! rtC Kxnniitii’n Order. 

349. A notice in anch fonn as may be prnscvibod by the local 
auLliority ( 7 O, staling the days and hours during wliicb tl»e premises 
are peiniiUcd to bo open under a general ordor of o\/ inpt;ioii, must 
be aflixed and kept alVixod in a c*onHpicuou«i position outside llio 
))rciiiisf)s ; and if tlui bolder of the order of exemption makcR 
default in ailixiiig or in ko*?j)iiig allixod the noffce in inaiuier 
above mentioned, during any i>art of the lime for which his 
exemption is granted, ho is lieJde, in res])ect of eaeli offence, to a 
ijiie luft excrodiiig xri. 

Everv person wlio kiops aflixed to his premises any such notice 
^Yhen lu^ does not bold a general order of exemption is liahle to a 
penalty not exceeding illOfa). 

Srr.-SKf T. \\,-'-lutvrna{ f^omft.ftnhafion k if/* PUue t>f Ih^nrt, 

350. l A'orv jMivson who makes or uses, or allows lo be made or 
used, any internal cemnnunieation Iu-Iwim-ji any lioenscil premises 
and any unliccu-Ml premises wliieh are useil lor ]iuhlic entertain- 
ment or resort, or as a rofvosliment bouse, is liable to a line not 
exceeding .illO for »’very day during wliich sucii counuunicalion 
remains open ; ami iii addition, if ho is the holder of a justices’ 
lic.once, forfeits that licence iji\. 

In the metropolitan polici* district, every prrsini wlio makes or 
uses, or allows to Im* made or usf'd, any inlernal cominunicatioii 
between anv htniM*. shop, room, or plcie<‘ public resort, not 
licensed for the sale of wine, sjiirits, beer, or otlu'r exei.sable 
nrlicb'S, and any Imu'^e, shop, ro<mi, or place liccns(»d tV,r tho sale 

pf) 1 (< imi) A«'*, l!MC)(10 J*M\v. 7 »V. I ,"j, i*. ’.JI). s, 

ir) As to tlio liir.il ;inllh»iitv, (^). p. U.'», */ 

ic) (< 'eM>oli«l.itiiiiO Ai f, n»10 {]i) l-Mw. 7 A I o 21). 

H. fi.'i (2'). A-i lo ji’Ciiernl onli*is, see p. e.‘i, . 

[h) IJeensiii;' ((\»iisolulaliuii) Act, l*.M0 (1(» Kilw. 7 .t I (.Jc-i. 5, e. 21), 
«. 70. As lo the uHiuiiiiU' of “]iliu'o of ]»iihlie ivsori. uiuler tlie statutes, 
^eo Seirtll v. Tai/hn- (IS.OS), 7 C’. I**. f,.x. s.) liiO; /hnr^ v. Poinf/na (IS.W), 
I If. * N. ISO; V/;r /..r/Yf /hirt\ (ISoT). u* II. & N. HD , Kit'ion y. riSOOj 
1 (1. B. * 120 . Soo iiUo ilolmitioii of “ pliu-e «»r piihlie report'’ in tho Tublic 
Ile./Uh Ael'^. Aineii.lfsuMi^ A. 1. IS^»0 ; »"• A •'»! \ u 1.^ e. .V.O. s, C.U ((i) ; :liuI to ;» 
]il )i'i' to \\ hii-h tlie iiolil).- liiM' si.'eo.., TtimUu'l v- -l/'/'Zrf' ' ■ I'.sl', IJ* 

J l'. 4110 roin]»'i'' ul < to iiiti'iii'il • oiiiiuiiiiiiMl i.iu, P 127. mdr. 
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of ^inc, spirits, beer, or other excisable articles, or in wbich wine 
is sold by a free vintner, is liable to a penalty of not more than j 610 
for every day that sncli communication is open (c). 

There is an almost exactly similar provision relating to the City 
of London (d). 

S( n-Sr.CT. 4. — Rr/u*iii<j AJmisoim to foii^taWe, 

351. Any constable may, for the purpose of preventing or 
detecting the violation of any of the provisions of the Licensing 
((Consolidation) Act, 1010(e), which it is his duty to enforce, at 
all times enter on any licensed premises. 

Every person who himself, or by any person in his employ or 
acting by his direction or with his consent, refuses or fails to 
admit any constable iii the execution of his duty demanding to 
enter in pursuance of this provision, is liable to a punally, not 
exceeding for the first olTeuco £5, and for any subsequent oiTonce, 
£10 (f). 

352. If on demanding admission a conslnMe gives as his only 
reason for demanding entry that he wishes to visit the house, and 
he docs not, before demanding entry, snspoct the cumuiission of 
an actual ulTence against the Jjicensing Acts, and tho liccnce- 
holdor refuses the constable admission for a short time, the 
licence-holder may bo convicted (//). 

If the servant of a licensed person refuses admission to a con- 
stable when the licensed person hinisulf is at the time managing the 
business of the house and is unaware of his Bcrvaiit's action, and 
has never given ariy directions to his servant to refuse a constable 
admission, the licensed person cannot be convicted (h). J3iit if tho 
act of the servant is within tho gcm ral scope of liis emjdoyment, or 
if ho has been expressly or impliedly authorised by llio master to 
do such an act, the master is liable, but not otherwise (i>. 

353. An outhouse in the yard of an alehouse, though only used 
as a cellar, is, if ])art of the licensed premises, a place to wliicli a 
constable has a right of entry (k) 

Hut a constable is not entitled to enter a room in an inn, which 
room has been lot by the innkeeper for specified times under an 
agreement of tenancy, upon one of the times during which it is in 
occiijiation of the tenant, at any rate unless the constable has 

(c) Motropolitan Police Act, 1839 (2 & 3 Vict. r. 47), s. 45. The wohIs 
•' huu&c, ehup, room, or plaoo ” aro ull qualified by the word» “public resort ” ; 
Poe ibid., s. 44, and preceding ii»itul; (Sty Police Act, 1839 (2 & 3 Viet, 
c. xciv.), s. 2ft, and preroding rncital ; f/rrat IVaiCfm Huil. Go. v. Sv)iHdi»i and 
OlielUnham Jiuil. Co. (Ibfti), 9 Apj). Ous. 787, jirr Lord liuAUW’jci.ti. at p. 808, 

(d) (Sty Police Ad, 1839 (2 & 3 V'ict. c. xciv.), a. 29. 

(e) 10 ildv. 7 A 1 Oeo. 6, c. 21. 

(/) 77*1., 8. 81. 

to) R. V. Mbin» (1883), 48 J. P. 182, 

(A) GasuxR v. ffuniired Hou»r Jmtiff* (1889), 54 J. P. 87. 

(») Ahrahami v. Drakin, [1891] 1 Q. B. 5l«, 0. A. ; Hlnhnnn v. Rahtr A Co. 
(1^6), 12 T. L. K. 461, (J. A. ; see ffaraoH v. Walter, \ 1901 ] 1 K. B. 390 ; and 
compare Mauey v. Mviriu. [1894] 2 Q. B. 412, 414. tJeo, gonorally, tillu 
Aosnoy, Vfll. 1., p. 100. . 

(A) n. V. 'M. (IbOl) 30 I,. J. (M. C.) IV7. 
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reason to suppose that some oflEence against the Licensing Acts is Snsr. 2 . 
being committed (1). Relating 

A constable has no right of entry upon the promises of the to the 
holder of an excise retail licence if the holder has not and does not Regnlathm 
require a justices’ licence (?»). °ruiml^° 

354 . Any officer of excise may, at all times during the hours in — 
which any house licensed for tho retail of beer or cider is kept Right of 
open, enter into every house, cellar, room, or place entered for the entry by 
storing, keeping or retailing of beer or cider, and make search for ® *** 
and seise all wine, spirits and sweets which may be found in any 

such place, and examine all beer or cider kept therein (n). 

Any officer of excise may, daring tho hours which any house is 
kept open for the sale of beer after the rate of l^d. or ^ter a less 
rate tho quart, enter into every such house, cellar, room, or place 
for the keeping or retailing such beer, and make search for aiid 
seize all wines, spirits, sweets, and all beer which may not lawfully 
be sold there (o). 

355 . All constables and officers of police may, when and so Entry into 
often as they think proper, enter into all houses licensed as refreshmeat 
refreshment houses and into and upmi the premises belonging 
thereto; and if any person licensed to keop a refreshment house, 

or any servant or other person in his employ or by hi.s direction, 
refuses to admit or does not admit any constable or officer of police 
demanding admittance into such refrc'-hraent house or upon such 
premises, the person so licoused must, for thu first offence, forfeit 
and pay any sum not exceeding £5, together with the costs of 
conviction, to he recovered before one or more justices of tho pence, 
on information or com))laint made within seven days next after the 
day on which such offence was commit ted. Any two or more 
justices before whom any such person is convicted for tbo second 
timo of any such offence may adjudge (if they so tliink lit) the 
licence or licences of such offender in respect of such refreshment 
house to be forfeited, and that he be disqualified from having any 
licence granted to him under tho Refreshment Houses Act, 1860 ( />), 
in respect of such house for tho space of two years, or for such 
shorter space of time as they may think proper to adjudge (q). 

356 . An officer of customs and excise may at all reasonable Premiges iu«d 
times enter and inspect any premises used for tlio purposes of for brewing, 
brewing by a brewer other than a brewer for sale, and examine 

the voasels and utensils used by him for the purposes of brewing (7-). 


(0 Dunmn v. Jhimliwi, [1S!)7] I U- H. oT5. 

(m) liarrisonv. Mr.I.'Med (1884). fiOL. T. JIO. 

(h) lieerhoiiM Act, 1840(3 & 4 Vict. c. 01), »• 11. 

(o) Jbid., a. 12. 

(w) 23 & 24 Viet. c. 27. . , 

(o) J bid., a 1 8, which is repealed , f-ir a« it f o I, ho sale of iiiloxicating 

liquors or any offoncos oounocted therewith, by the Licensing Act, 1872 (33 & 
Sli Viet. c. 94), 8 . 7,'< and Sched. II. / ^ . 

(r) Inland Rovonuo Art, 1880 (4.1 & 44 Viol. e. 20), s. .10. ‘'Officer” is 
dnUued ns “officer of liilimd ilovonue” {ibtd., a. 2), l««t by the effect of Ihe 
J-’intmee Act, 1008 (8 F/lw. 7. c. IB), s. 4, and thod-iMsiho Transfer Order, 1908 
(Ism, loll On/ette, l!iO!i, IClli I'Vliruary, 121 2),. the duties referred to in the text 
arn now riirried out by tbo Onijiiuissioni'W of Oustnms ami I'lieiiie. Skm hUo 
uute (a), p. Hi , 
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An officer of Inland Revenue (^j) may at any lime enter the 
preinif'Os of a dealer in or retailer of spirits and inspect and exarain€ 
the spirits in his stock or possession, and take Rain])lcs of any such 
spirits, paying the usual price thereof for any saraplo so taken (4). 

Sou-Sect. 5. — Holdiny Sedii/oua Meeltnf/s, 

367. Any l^Yo or more justices of the peace acting for any place 
may, upon evidence on oath that any meeting of any society (u) 
or cliil) (f) doeJared to be an unlawful comhiniilioii and confederacy, 
or .‘iny iiuseting for any seditious purpose, has boon held at any 
house, room, or place licuiised for the sale of ale, beer, wine, or 
spirituous liquors, with the knowledge and consent of the person 
keeping such house, room, or place (a), adjudge and declare tlie 
licence or liceiiccs for selling such liquors gi anted to the jierson 
keeping such place to be forfeited, arul the person so keeping such 
place is, from and after the day of the date of such adjudication 
and declaration, and notice then'of given lo hiin(//), lialilo to all 
the penalties and forfeitures for any act done after that day to 
which such person would be liable., if such licmice or licences liad 
expired or otherwise determined on that (hiy (h). 

Strn-SECT. 6. — Offenrra in relation to Con^UilIea, 

358. Any holder of a justices’ licence (1) who knowingly liarboiirs 
or knowingly suffers to remain on liis preniisosany conshi-ble during 
any part of the time appointed for liis being on Onty, nnhiss for the 
purpose of keeping or restoring order or in execution of his duty; 
or (2) supplies any liquor or refreshment, whi'llnu- by way of gift or 
sale, to any constable on duty unlchS by aullioiity oi‘ somf*, .sujierior 
officer of the constable ; or (.‘1) bribes, or attcin]Ms lo bl•ibf^ any con- 
stable}, is liable to a penalty not exceeding for the first onVm'u .L'lO, 
and not exceeding for the second or any subsequent oHViico t;20(c). 

If a police constable is served W'ilh liquor while on duty, hut the 
licensed person is not aware that ho is on duty, and is natiii'idly 
led to suppose he is not on duty by his dross, iho licciiKOfl person 
cannot bo convicted (d). 

If the servant of a licensed person knowingly suiiplies liquor to a 
constable on duty, the licensed person may ho convichid, although 
he did not know of his servant’s act (r). 

359. Any viptuallor, or keeper of any house, shoj), room, or 
other place for tlie sale of any liquors, whether spirituous or 


(«) See not© (a), ]). 17. 

\i) Spirits Act, ISb(» (la A: Vid. c. Ml. 

(n) By the UnJawlul s Act, I7uu (:*'.» * a, v. s. 1 1. 

(v) By the Seditious Art, ISJT ;.07 (ico. a.'i;. pj'. 'I'ho wi-nl 

*^club” does not appfjar in the Unlawful Sociutifs Acl, I7l)U (.'jll lii'co, o, c. 7l>;, 

B. 14. 

(rt) Tho provibioiis as to "knowledge iincl consent** Mini "riolico** do n<-t 
appear ua the IJnlHttfid Sdcii-Im s Act, 17!l?t (iW (lOo. ii, c. Tin. s. J 1. 

(/;) Jbui.; Seditious Meeiingxi Act, I.S17 {fn Geo. a, c. lU). As to unlnAvfi.'l 
•ocioties, see title Okiminal Law anu PkoiTauiuK, Vol. JX., pp. 406, 467. 

(c) Licenuing (ConBolidatioii) Ad, 1910 {M} Kdw- I & 1 Goo. 6, c. ‘J l), s. 7S. 
A-a constables gonerally, litlo Po/jof 
rdl De RiiU^n, |18'j5l * 

{t) MinU.us V. rotiins tlb7l), li. U.9 G. I‘. 
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otilinrwiHO, bVio knowingly linr)»oiirB or onLtirtainii any ponsfcftblf, or Siwt. 2. 
permitB the couHtiiblu to abide ur remain in stich lioiisu, shop, room, Bflatfag 
or other placo during any ]):irt of the time appointed for his being to tbs 
on duty, is liablo for evjsry snob oftV‘.nc(», n)>on eonvirlion before Regulation 
two justices, to a penalty not oxceeiling .il 5 (./ ). of Licensed 

360 . Jn ))hu‘ns whoro the Towns Police (Hanses Act, 1817 (/{), 
ajiplics, every victualler or keeper of any piihlic-ljouse, or any peTson Towns Police 


licensed to sell wino, lieer, cider, or other fevriienlcid or distilled Act, 

lujiiors by retail to he consuni(?(l on the preniisos, wlio knowingly 
harbours, or eiitovtaiiis, or sulTe.rs to rouiaiu in his ])ub1iu-}jouso or 
])1aco wherein lie carries on his liusiness, any constable during auy 
j)art of the tiiiio njipuintcd for his being on »lnty, unless for the 
]»urpo.se of quelling any distiirhance or restoring order, is liable for 
every sncli ulTcncc to a penalty not cxccedh>g .f'dC (/<). 

Si 7. — lfnr!‘OUi iiftj Thnirn. 

361. Jti se»iiua lilial at oojinuon law iniiLceiuirs may bo iiulicled At common 
ioul lined as being guiliy of a public nuisaiico if "they usiuilly 
}iarbo\ir Ihiovos, or poraoiis of scaiidaloas reputrition, or sutler 
frequent disorders in Lluur houses (i). 

362, Kvovy ]H;r.soii who ocenjufa or keeps any luuiso or place Prevention if 
where ijihixicatiiig liquors are sold, or any place of public enter- OnmesAct, 
lainnient or public resort, and knowingly lodges or knowingly 
liarboiira Lhievc'S or r(;i)uted thieves, or knowingly porniiLs or 
knowingly suffers thnn to meet or a>^elnble therein, or knowingly 

allows tbi‘ deposit of goods tlK-rcin Ijaving reasi(^nal)le cj'iise for 
believing them to be stolen, is liable to a penalty not exceeding 
.L’lO, and in default of payment to be impribon(;d for a period not 
exceeding four moiiilis with or without bard labour, and the 
court bLiore which hu is brought may, in addithui to or in lieu of 
any i)euaUy, require liini to enter into recognisances, with or 
Avithout sureties, for Ice.eping the peace or being of good liebaviour 
during twidve months, provided that (1) no p.n*son must bo 
iinprison(,d for not Jindiiig sureties in piirRiiMneo. of ibis onactinept 
for u longer period ihaji likrce uioiillis; and [2) the security 

required from a sui'ety must not exceed £‘20 (, 7 )- 

Aiiy licence for the sale of iutoxicaling liquors which has been 
granted to tlie occupier or keeper of any such place may, in the 
discretion of the court, be forfeited on his lirst conviction, and on 
hiri second conviction liis licence must be forfeited, and he is dis- 
qualified for a period of two years from receiving any such licence. 

"Whore Iw'o siudi convictions have taken placo wuihin a period 
of three years in respect of the same promises, w’hether the 

(/) County Police Act, ISS9 (2 & o Viet. 0 . 93}, h. l(i. 

t?) 10 & 11 Viet 0 . 80. 

(h) JbitL, 8 . 31 . 

(t) 3 Bttc. Abr., tit. Inna and lunkcopora (A.), (illi wl. (1807), by Gwillim, • 
p. 060. As to the liabilities of iimkeepers, see title Ixxs and In^kekpeks, 

Vol, XVIT., pp. 306 et aeo, 

U) Provontiqn of Crimes Act, 1871 (34 & 35 Viet. c. 112), s. 10, As to 
places of public entertainment gcncriilly, tstlo Tueatues asd Other 
I'TjinKs OP Ei4TERTAinmrnt ; aa to racecourses, see also title Qaicino and 
^VAaKln^o, Vol. XV., pp. 286, 287. 
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0 (>iivIele<i weroor worn not tlio ramo, llio roiirt inusl, diroct 
tluit; for a torm uoL excuuilin;; onu year fj'oiii Iho dalo of tho la»t of 
Buch convictions no such licence shall be granted to any person 
\\hiilcvcr in respect of such premises (A). Any licence granted in 
contnivontion of this ])rovihion is void (A). 

363. Any licensed person brought before a court in ])iirsiianco 
of the provisions referred lo in tho preceding piiragra))h must 
produce liis licence for examination, or if it is forfeited must deliver 
it up altogetlicr, and it he wilfully neglect.s or letuses to produce his 
liittiici* he is, in addition to any other penally under these provisions, 
liahlo on summary conviction to a ])oniilLy not exceeding i'5 (A). 

Any person convicted under Llieso pr(» visions lias a right of 
appeal (/). 

364. If the oceuiJJint of a place where intoxicating liquors are 
sold allows a nuiotiiig to ho hold there for tho purpose of getting 
up a subscription in aid of the family of a man charged with an 
offence, and of procuring means for his defence, and several thieves 
or reputed thieves, known by the occupant lo be such, are present, 
tho occupant appears lo bo guilty of an offence under tlie pro- 
visions referred to above (m). 

Si’U-SEcrr. 8 . — JUtorderhj Uov^ea, 

(i.} Keepimj DisOrdvrly Jfoit^e, 

365. Any holder of a justices’ liciuico who knowingly permits his 
premises to be the habitual resort of or i)lac '0 of meeting of reputed 
prostitutes, whether the object of Uieir so resorting or meeting is 
or is not prostitution, is liable, if lie allows them to remain 
thoreoN longer llijiii is necessary for the jmrposo of ohLaining 
reasonable refreshment, lo a penalty not exceeding for the first 
offence A'lO, and for any suh^ccpient offence £20 (u). 

There is sufficient evidence to siippcrt a coiiviction if a large 
number of prostilutes are on licensed premises, many of them 
taking refroshments and talking with men, and tho licence-holder 
is told wdiat they are, and a short tune afterwards some of the 
women are there with other prostitutes, only a few of them taking 
refreshments, and the}' aro going out and coming in with men (o). 

When it has been proved that a number of prostitutes assembled 
at the hnuse of a licensed person, it is admissible evidence against 
him, for the purpose of proving that he knew they were prostitutes, 
that on a previous occasion several of the same women met together 
at his house (p). 

{k) Prevention of Crimes Act, 1871 (34 & 35 Viet, c, 112), h. 10, 

(Q Statute Law Be vision (Substitute Enactments) Act, 1876 (39 & 40 Viet, 
c. 20), B. 5. As to procedure on a])pcal from courts of Biimmary jurisdiction, 
title Maoistaates. 

(m) MarahaU v. Fw (1871). L. B. 6 Q. E. 370, decided under the repealed 
nabitual Criminals Act, 1869 (32 & 33 Viet. c. 99), s. 10. 

(n) Licensing (Coflaolidalioii) Act, 1910 (10 Edw. 7 & 1 Goo. 6, c. 24), s. 76. 

As to disorderly houses, see tiUo Criminal Law and Progedubb, Vol. IX., 
pp. 541 aeq, ^ 

(o) Whiifiddy, Bainbridge (1866), 30 J. P. 644, decided under a somewhat 
■imilar local statute. 

(p) Parker v. finmi (1862), 2 B. & S. 299. 
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But a conviction cannot be supported if all that is proved is that 
a knovrn prostituto is seen on the promises and the licensee speaks 
to her v.-hen a policeman ontors, and that the prostitute, who has 
then no rofreshment in front of hor, leaves immediately (7). 

Tho point that there is no evidence of knowledge on the part of 
the licensed person, if nut taken at the hearing, cannot be taken 
on appeal by special case (?•)• 

366. Every person licensed to keep a refreshment house who 
knowingly HuiTers any unlawful games or gaming therein, or 
knowingly sailers prostitutes, thieves, or drunken and disorderly 
persons to assemble at or to continue in or upon his promises, or 
does, suiTors, or permits any act in contravention of his licence, 
must, upon conviction thereof before two justices, pay for the first 
offence a fine not exceeding -lOs., for the second uiFence a line not 
exceeding M5, and for every subsequent offence a fine not exceeding 
dl‘20, or he subject to a forfeiture of his licence, at tho discretion of 
tho justices before whom ho is convicted; and in case of such 
forfeiture of his licence sucli person is dis<jua1iliod for the space of 
one year then next ensuing from obtaining a fresh licence ; such 
fresh licence, if ohlained witliin tho said year, being ubsolulcly 
null and void to all intents and iiurposcs (.v). 

It appears to he necessary to suppoit a conviction that the 
prostitutes should assemble on the premises in their capacity of 
prostitutes, though not necessary that they should be there for tho 
purpose of prostitution, and tliu question of the capacity in winch 
the prostitutes are on the premises is one of fact fur the justices {t). 

367. In places wliere the Towns Police Clauses Act, 1847 
applies, every person keeping iiny Iionse, I'ooin, shop, or other pliico 
of public resort for tho siile or consumption of refreshments of any 
kind, who knowingly sulTerfl coininun prostitutes or repiiLod thieves 
to assemble at and continue on his premises, is for every such 
offence liable to a penalty not exceeding £5 (a); the keeper of a 
licensed alehouse is within this provision (h). 

If the Towns Police Clauses Act, 1847 (w), is incorporated in a 
local Iniprovoment Act which gives the pcnnlty to tho Improve- 
ment CommissIonerH, their authority is not necessary to the laying 
of the inforinalioti (M- 

368 . Every person who has, or hecjis, any house, shop, room, or 
place of public resort in the metropolitan police district (c), or in 


(i/) M lifer V. Dudley Jinikcs (18!>S), 46 AV. U. (lOU, 

(r) Varhis v. Iluxtnhh (ISritf), 1 E. & K. 780, 

(j«) llofresUmeiit Houses Act, IKliO <& 24 Viet. c. 27), b. 32 (repoiiled so 
far as rogaitls iutoxicatiug liquors; seo p. 133, imte). As to permitting gaming, 
BUG also p. 138, jmt; as to refroahment houses gonerully, soo p. 92, aule. 

(i) B^a^eo v. liannavt, JiarUm v. ffannaut (1862), 3 U. & S. 13 ; Oreiu v. 
Bendeno (1858), E. B. & E. 133, liei icled uudw u local stutq^ (1842V 5 fc 6 VigU 
0. cvi., containing similar words. 

(n) 10 & 11 Viet. c. 89. 

(tt) JhuL, B. 35- 

(5) (\iie V. Couffnn (1S60). 2 E. & E. 6!»5. 

(c) Mutropolitaii roiuxj Act. 1839 (2 & 3 Vici. c. 47 ), b. 44« 
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the City of London and the liberties thereof (d), wherein provisions, 
liquors, or refreshments of any kind are sold or consniiiod (whether 
tile same are kept or rotailud therein or procured elsewhere), and 
who wilfully or knowingly poviuits drunkenness or otlier disorderly 
conduct in such house, 'shop, room, or place, or knowingly suffers 
any unlawful games, or any gaming whatsoever, therein, or know- 
ingly permiis or suffers ]irostitutes or persons of notoriously bad 
chai'acter to meet together and roniain therein, is liable to a 
penally of £5 for every such offence (c). 

If the offender be a licensed vic.tuidlor, or licensed to sell beer by 
retail to be drunk on the premise.s in the tiity of London or the 
liberties thereof, he is not exempted Eiom the pooiiltion or penal 
consequences to which he may he liiil)lo for committing an offence 
against the tenor of hi-’. lk-onco(.^'). 

IE the keeper of a place of public ri.<ort instructs bis servant to 
inaiiogu it in sucii a Wiiy a.s to be ti violation of the above-mentioned 
provisions, and the .servant does so, iho master may bo convicted, 
and the servant may be cotuicloil of aiding and abutting hini(r/). 

(ii.) IWitiiHiuif /»*. Jir.'f'ifL 

369. Any li(»Ul('r oE a jiuslices' liccncjo who in conviclod of per- 
mil Ling liis pivuii.sos to \m ti In-otiu'l is lialiii* In a penaUy not 
oxcoediug £‘20, and Eorfoits his lic(3m!oi/6). 

IE during llio a)>seiuto oE a lieonsi-d victiiallor two pmsLilnli s iitid 
twu men outer his premises, wln-ro llusy a litllo luii.r «K*capy u 
doublo-heddod room, and the puliro iitLer some linio enUji* the house 
and find the two women concealed with the hcensiMj's wife, and tlio 
men el.sowhere on the jireinises, there is eviihjnce, in the ahsmu-o 
of exjjlanation, upon which the licrnseo nui^^ he cniivifled of ])enijit- 
tiiig tho premises to be a lindliel, and the justices aie not bound to 
state a case, there being no ixunt of law riiised before lliein (i). 

.370. Tlie lioldor of a justices’ licence wbo 01 .snllers 'iiiy 
gaining t/i) or any unlawful gaiiio Lo bo carried on nu his premises; 
or (2) opens, keeps, or uses, or sutfou-.s his house to be opened, kept, 
or used in conlravention of tlin liotLing Act, (/), is lialde in 
respect of eacli ofTonco lo e penalty not exceeding for the lirsL 
olFcnce £'10. and for any KubMMpiPnt filTonct! L'20 {ni}. 

V) Tily l\*lir4? A.£, Is.i'.i ‘J A .’J VuL. «*. \tiv.l, i-. 13S. 

I'f) Si'f! uoti3(i). ]). l.JT. *nift ^ imln 'tnji/n. Ah giiniiiig, 

seofuiilu'r tlio nt/ru, .ml J». l."a, /.fi.7 

{ / ) II i/sn), V. (|si,;h. a Ii. A s. 1)I‘J 

(f/'j Cily police Act, is-lO A a Vict. c. m r. ‘.is. 

{/,) I;icoii**iiig ((\»iiH>h«l.iiiiijo Alt., IJilO (Id Milw. 7 I (len. j, c. 77. 

}1« ioie'it-. liis licoiifiH wlii'ilit r tlin cunvii tinii Im pcnnirriiif' In's |nr‘jinsOK to I c 
a hrot.hoL takes pliicn uekI'T L lii- nifiviHinu or ntbciuuMi. A'^ lo Inothclh ;^r> 1 ;cruli^ , 
hCe tlUo IJHIMINAL IjAW ANli I'l O^'KIUIUK. \ol L\., |i]) li'Vl it 

(t) //. V. I"nrf& *\f ^toUamU (ISSii), n; J. p. rjg> 

(L) As t«i what c.ouf.til,iito.h ;.-!iiinii<», N»*(» title (rAMiNti ano Wadkionh, A'mI. 

^ V , p. ‘J7S, iioif; (^) ; aiul as t(» iirihiwful sp« ?/>/•/., |i]». lis i it ntj. 

(/) n; iV 17 Vict. <!. 110; tiMr (iamino /\ni) \VA<iKin.\fi, Vol. XV., p]i. ‘Jdl 
fl * 

[hi) l.ic*-i.Aiujj(Onri!iijlwLitii,ij)Act, 1910(10 Kilw. ; j; i t ^ 7i>; 
h.^ also lllltj aAMlNO AM» WAOifihlNO, Vol. XV., pji. i?lM, 'iOA, ;n»te pf). 
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1’h() nlft'iicn i(f lujrmiMiij;'. jj;auiin» i*u Ii'-mkimI |ir»>miMiS niiiy 
ill Komu m'uiiitmlujiL'c.s bo of bUcU a infling iiiitiiru as to justify 
jusliuus iu rufusiiig to convict (»). 

A licensed person suirers gaming on liis preiuises if he 
plays cards fur inouuy with his private friends in his own ])rivate 
i'Oom((>), or if his private friends, hmul file entertained at his 
own expense, iday cards for money in liis comjiany after closing 
hours (p). 

So, too, a licensed jicrson su/lers gaming if lie and others play 
skittles on the liicnaed ])roiiiiHCS for lupior, paid (or by the loser {q), 
and it makes no dilYcreiicu that the litpior is not consumed on the 
skittle-ground (r). 

Tho game of doininoes is not in itself unlawful («), and an 
information charging a licensod person with knowingly sulTering 
a certain nnlawtid game, to wit tho game of dominoes, to be 
played in his licensed house discloses no offence (t). 

371. If gaming takes place on licon.sed premises suddenly and 
without premeditation, when tho licensed pi rsoii is out of the way, 
and there is no evidence that the jierson left in charge knew of tliie 
game, tho licensed person camiot be cuiu’IcLcd (a) ; for though it is 
not neccs^>.lrv to prove actual knowledge on the part of a licensed 
person or his servants, some circumstances must he proved from 
which it can be inferred that they connived at what was going 
on (a). Such an inference may be drawn from the fact that a 
servant left in cliargo hy the licensed person late at night removes 
as far as possible from the room where the gaming takes place (b). 

if a serv.int is left to attend to tho house, his knowledge of the 
gaining is suffieieut to convict tho licensed personae). So, too, 
is the knowledge of a servant in charge of a skittle-alley attached 
to licensod premises, when the gaming lakes place iii the skittle- 
alley (d). JJut the knowledge of a servant who does not appear to 

bo w cliai-j^o of tliu ruoia wboro tbe gaiuiug takes place is nut 

sufficient ground for convicting the licensed person (e). 

372. A licensed victualler is still liable to be convicted under 
the Jlulting Act, 1833 (/). 

(«) Ex parte MarthaU (1007), 71 J. P. 501 ; wo PhtlUps v. A’lww (1800), 60 
J. P. 1^0; uiid couipnro title (Ja.ming and Wauejiino, Vol. XV., p. 289. 

(o) Patten V. JiliffUier (1800), 3 K. & E. 1. 

(p) Hare v. Oahunie (1876), 3 1 L. T. 294. As to games wbere prizes are given 
by thii-d parties, boo title (Iamino axi* Wagering, Vol. XV., p. 288. note (o). 

(«) ! tan ford v. Taylor (1869), 20 h. T. 433. 8eo title Gaming and Wagering, 
Vol. XV., p. 287. 

(r) Liijf V. Leaper (1872), 36 J. P. 773. 

1 «) K. V. Aihtoii (1852), 1 E. & 11. 286, 

0 llpl. 

u) Avarda v. Dance (1862), 26 J. P. 437. 
a; Boeley v, Vaoiet (1875), 1 iX. Tl. D. 81. 

6) Redyate v. llayuea (1876), 1 U. B. E. 89. 
c) Bedgatfe-IIaynetjeuiira: CmMi’te v.jUo/e (1879), 43 J» P.799. 

Bo}id V. Evam (1888^ 21 Q. B. D. 249. 

(e) Somerset v. Hart (1884). 12 Q. B. D. 360. 

(/) Simt V. Pay (1889), 58 L. J. (si. c.) 39 ; tbe Bicensing (Consolidation) Act. 
1910 (10 Eilw. 7 & 1 Geo. 6, o. 24), s. 79 (see note (m), p. 138, ante), not 
implying any repuul of tho curlier statute. Per the Betting Act, 1853 (16 & 17 
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Srn SF,<‘t. 10,* for l*mfiamriiii\rtf or Mnnvi'ttl ffUrcfion* 

373. Licensed premises may iiul be used ns a committee room 
in connection vrith a parliamentary election (g), or as a committee 
room or for holding a meeting in connection with a municipal 
election (h). The offence of illegal hiring may be committed either 
by the person hiring the premises or by the person lotting them for 
hire (t). 

sSuh-Sect. 11 . — Poaseaaion of Sugar hy Dealer in or Kdailer of Derr, 

374. No dealer in nor retailer of beer may receive or have in 
his custody or possession any sugar, saccharine substance, extract, 
or syrup (except for domestic use, the proof whereof lies on him), 
or any preparation for increasing the gravity of licor (4). If he 
contravenes this provision the article is forfeited, and ho incurs a 
lineof i:20(/). 

This provision does not apply to sugar and other propaiations 
deposited (a) in the entered sugar store of a brewer of beer fur sale, 
nor to sugar or syrup kept for sale in the ordinary course of trade 
of a grocer, where the brewer or grocer carries on upon the same 
premises the trade or business of a dealer in or retailer of beer (h). 

Sect. 3. — Offences by the. Public. 

Sub-Sect. 1. — Pernmt found Drunk, 

376. Every person found drunk in any highway or other public 
place, whether a building or not, or on any licen.sed premises, is 
liable to a penalty not exceeding lOs., and, on a second conviction 
within a period of twelve months, to a penalty not exceeding 20s., 
and, on a third or subsefjuent conviction within such period of 
twelve months, to a penalty not exceeding 40s. (<:). 

Eor this purpose “ licensed premises ” moans licensed premises 
while they are open to the public for the purposes of the licence, 
BO that a licensed person who is found drunk on his own licensed 
promises during closing hours and when the premises are closed to 
the public cannot be convicted, altnough a licensee is not less 
amenable to the enactment than any other person (d). 

Viet. c. 119), and decisions as to what facts constitute contraventions thereof, 
see title Gamino asd WAOEiuim, Vol. XV., pp. 289, note (y), 291 et uq., 299, 
297, and Bradford v. Dawson, [1897] 1 Q, B. 307; Belton, v. Busby, [1899] 
2 a B. 380. 

(g) Noe title EtECTioirs, VoL XII., p. 304. 

(h) Ree ibid., pp. 348, 349. 

(t) Oomrot and Illogal Practices Act, 1883 (46 & 47 Viet. c. 51), s. 20; 
ICunicipal Elections (Corrupt and Illegal Practices) Act, 18<S4 (47 & 48 Viet, 
o. 70), s. 16 (1). As to the penoltieB for these offences, see title Eleccioxs. 
Vol. XII., p. 534, notes (c), (d). 

(h) Finanoe Act, 1896 (59 & tK) Viet. c. 28), s. 1] (1). 

(1) Ibid., 8. 11 (2). 

(a) In oonfomuty with the Customs and Inland Bevenue Act, 1885 (48 & 49 
'Viet c. 51), 8. 7. 

ib) !E4naiiw Act, 1896 (59 ft 60 Viet, a 28), a, 11 (3) 

(«) T iicen si ng Act, 1872 (85 ft 36 Viet, c, 94), s. 12. Sec also title Ceihinax 
Law add Pbocedube, Vu. IX., p. 300, note (d). Ab to habitualdrunkaids, 
860 ibid,, pp. 553, 554 ; and tiKe Infahts and Cim,i>BXir, VoL XVH, pp. 169, 
170. As to being dnuk in charge of a child, aeo ibid. ‘ 

(d) Fjestrr v. Torrens (1877), 2 Q. B. E. 40^ Aa to pannitting drunkonneaa 
on ucansed premiaea, sea p. 118, onfa. 
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hill if A puruoii eulfliH liiiutiHwl promisos for the purpose of 
using them as such, and remains upon the premises until after 
closing lime, and is then found drunk upon them, he may be 
convicted (e). 

Any person committed to prison for non-payment of a penalty 
under this provision may be imprisoued with hard labour (/). 

Sub-Skct. 2. — Drunk and JJiaortlerlf/ or in (Jhargo of Carriayt ele. 

376. Every person who in any highway or other public place, 
whether a building or not, is guilty while drunk of riotous or dis- 
orderly behaviour, or who is drunk while in charge, on any highw'ay 
or other public place, of any carriage (<;), horse, cattle (/i), or steam 
engine, or who is drunk while in possession of any loaded firearms, 
may be apprehended, and is liable to a penalty not exceeding 40a., 
or in the discretion of the court to imprisonment, with or without 
hard labour, for any term not exceeding one month (i). 

A person charged with being drunk and disorderly cannot be 
found guilty upon the same summons of a different offence, 
such as that of being drunk on licensed premises or in a public 
place (k). 


Sub-Seot. 3. — Jie/uamy to Quit. 

377. Tne holder of a justices’ licence may refuse to admit to, 
and may turn out of, the premises in respect of which his licence is 
granted, ctiiy person who is drunken, violent, quarrelsome, or dis- 
orderly, and any ])erson whose presence on his promises would 
subject him to a penalty under the iilcensing (Consolidation) Act, 
1910 (1). 


(0 A. y. Pell!/. 2 < 1 - "B. 33. 

(/) Licciisiiij' Act, 1S72 (35 & 30 Viet. c. IM), s, 12. 

(//) “ l.'arriiigo " u])]ic.ars to iudiide a biciyolo (see Taylor v. Ooodwin (1879), •> 
Q. 'll. I). 228 (caso ol furious driving) ; It. v. Parker (1895), 59 J. P. 793. hut 
see itimjiion y. Ttiijnmiuith tmU ShalJoii liridge Co., [1903] 1 E. 11. 4U5, C. A. ; 
William v. Ullia (1880), 6 14. B. I). 175; Cauiian v. Alnu'/don {Karl), [1900] 2 
Q. B. 60; Hutton v. Treeby, [1897] 2 Q. B. 452; liocal Govcmnient Act, 1888 
(01 & 62 Viet. c. 41), s. 85; Pli/moulh, fitoiie/ioiise ami Devnnjiort Tntmwnya Co. 
V. Otntrdl Tolls Co. (iS98), 14 T. L. K. 631, U. L. ; SmUh v. Kyutursley, [1903] 
1 E. B. 788, 0. A.; (TDoiu>yhue v. Mom, (1904), 68 J. P. 349 (motor bioyclo)). 

(A) “Cattlo” appears to include pigs (see Child y. f/earu (1874), 'Ij. B. 9 
Exch. 17C). 

(t) Tiiffln aing Act, 1872 (39 £ 36 Yict. c. 94), B. 12, and see note ( f ), mpra. 

There are einular enuctmeufa with regard to being druuk wliilc driving a 
hackney carriage etc., in the Towns Police Clausiw Act, 1847 (10 & 1 1 Viet. o. 89), 
8. 61, and in the London Hackney Carriagos Act, 1843 (6 & 7 Viet. c. 86), s. 28 ; 
and einular enaotments with regard to disorderly couuunt while druuk, under 
the Towns Police Clauera Act, 1847 (10 & 11 Viet. o. 89), s. 29; and in the 
mutropolitan poUoe district (Metropolitan Police Act, 1839 (2 & 3 Viet. o. 47), 
e. 58), and in the City ol London (City Police Act, 1839 (2 & 3 Viet. o. xciy.)^ 
8 . 37). ^ to iriTnilar oQeuoes Under the Inebriates Act, 1898 (61 ft 62 Yict. 
c. 60), see title Chuonai. TiAW and Pkooedubb, Vol. IX>, p. 532. 

(fe) See Martin y. Pridgeon (1859), 1 E. & E. 778 ; Soden y. Cray (1862), 
7 L. T. 324, suh nom. Loadman y. Or^, 26 J. P. 7-13. As to persons found 
(ii niik on licensed prerajpes dr in public places, eSe p. 140, onto. 

ll) Ijiconriug (CbusolidAtiun) Act, 19U)(10E<lw. 7 & 1 Geo. 5, o. 54), a. 80 (1); 
auu see liowdl v. Jaiktou (1831), 6 C. ft P- 723. 
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fT.f r. 3. 
Offences by 
the Public. 

Penalty. 


Inaprfson- 

PcTRon not 
drunk or 
disorrlrily. 

General 

power. 


Licensed 

K remises not 
ein^ an inn. 


Person liruiiii 
in refresh- 
ment house. 


Being on 
premises 
dnring closing 
hours. 


Any porfioii ^vl!0, u]k»ii l\v lUirh licf^nneJ 

poi><)n, or liiH agont or sorviint, or any coutitablc, to Uio 
premises, rotiiseB or fails Lo <io ho, ih liable io a poiuiUy not exceed- 
ing ,i'n, and all coTintablos arc nMiuircd, on tbo dmnand of the 
licensed person, or liis agemt or servant, to expel or assist in 
expelling every hucIi jicrsoii from tluj promises, and imiy use such 
force as may bo rcipiired for that jnirpoKcl/?/)- 

The court committing any ])ci*son to ])riHon for non-j)ayment of 
any Hiicli line may order him lo bo imprisoned with hard labour (w)- 

jhit a person who is not drunk or disorderly sit llie time when 
he is re(|UCstod to loswe does not come within the sibuve ])ensil 
provision {o\ 

Kvon apsirt from the above penal provision, it seeiuH that, where 
a person is in an unlit condition to be on Ihe, i)ri*niise.s, tlm licensed 
person is juslilicd in insisting upon bi.s leaving (p); and if the 
licensee calls in a polii*e officer, the liconsoo is not liable for any 
excciss of violence that may be used by such officer in removing tlie 
objectionable peihon ( 2 >). 

378. The licensee of licensed premises which arc not at common 
law an inn may request a person who is not a traveller to leave 
the premises, and may oj(5Ct him it he refuses to go ( 7 ). 

379. Any person wlio is drunk, riotous, ijuarrelsome, or dis- 
orderly in any premises licensed as a refreshment house (/*), and 
refuses or neglects to quit the same upon being requested to do bo 
by the manager or occupier, or his agent or servant, or by any 
constable, is liable, on conviction beforcj one justice, to pay a fine not 
exceeding 4 O 5 . All constables nnisl-, on the demand of such manager, 
occupier, agent, or servant, assist in exi)elling such drunken, 
riotous, quarrelsome, and disoj-derly persons from the premises («). 

If several peibons are charged iu one information, and tluj objec- 
tion that each case ought to he takei: separately is ivaiveil, a 
separate conviction against each is good (t). 


Sub-Skc-'J'. 4. - Ikimj m Liru^nd Premhfi durituf iJluaimj 

380. If, during any period during which any premises are 
required under the provisions of the Licensing ((Jonsolidution) Act, 
1910 (a), to be closed, any person is found on such promises, he 


(m) liicenaing (Consolidation) Act, IStlO (10 Edw. 7 & 1 Ooo. 5, c 241 
a. 80 (2). 

(») Ibid., 8. 80 (3). 

(0) Diillimon v. I'utton (1898), 78 L. T. 409. 

( »i) Pidgeon v. Legg* (1867), 21 J. P. 743 (a cliiinnoy sweep in his workiuB 
clothes) ; and see title Inhs and lNNK£Ei>Eits, Vol. XVll., pp. .310, 311. 

(7) Staieu V. Tandy, [1902] 1 K. B. 296; and see title Lvns and Inn- 
^Ei'sus, Vol. XVII., pp. 308, 309. 

(r) Under the provisions of tho Befroshment Houses Act, I860 (23 & 24 Viet, 
o. 27). t 

(«) I^., B. 41 (repealed, so far as it relates to tho sale of intoxicating liquors 
or any offenc^ connected theipwith, by the Licensing Act, 1872 (36 & 36 Viet. 
0. W), H. 76, Sfihcxl. IL ; see p.133, ante, and note («), p< 137, onteV 

(1) WflU V. Chfyuey (1871), ;J6 J. P. 198. 

(e) 10 Edw. 7 & 1 Gteo, 6, c. 21. As to clo.Mijig hours, see pp. 88 «< mj., anti. 



Part XVJ.— Oi^kences. 

Is, unloas hw satisUcs the court that he was an iinoate, sorvant, or 
lodger on such premises, or a hnn&fule traveller, or that otherwise 
hia presence on such promises was not in crtiilraventiou of such 
provisions, liable to a ]if;nult 3 f oxceeiliiig 40*. (/;). 

Any constable may domaiid the iiaino and adili-ess of any person 
found on ai^y promises during sudi period, and, if he has reason- 
able ground to suppose t'jat the name or address given is false, 
may require evidence of the correctness of the name and addres-', 
and may, if the person fail upon his demand to give his name or 
address, or the required evidence, apprehend him without warrant, 
and take him, as soon as practicable, before a justice of the peace. 
Any such ])er 80 u failing to give his name and address, or giving a 
false name or address, or giving false evidence wiih wjspoct to 
them, is liable to a fine not exceeding £5 for each oH'eneo(c). 

Any person wlio, by falsely ropi'csenting himself to ho a traveller, 
or a lodger, buys or obtains, or attempts to buy or obtain, at any 
prnmisos, any intoxicating liquor, during closing hours, is liable to 
a line not oxcoeding 1*5 for each offence (dj. 

381. A private friuiul of a licensed peraon, Iona Jhlc entertained 
by tlie licGiisod ]'0 ’ sem during closing liorirs at liis o^\ll e\|M;nHe, 
cannot bo co!ivicii*‘d uiidor Uio in*ovir<ioiis rofcmul to in t!io 
preceding paragr.i[»h, even llioiigli lie play carda for money tliiring 
that tinio (c)- 

liiit where a pornon ontorlains R^me frifjndjilo dinner on licensed 
promij.cij until clobuig liour, and aflor that time the lii-ensuo invites 
that pcrhoii and liis giiosts to reinain and have soiuo intoxicating 
liquor at the lu‘onsoo‘s exjUiiise, and llirv do so, they may be con- 
victed, as they are not rt'iilly the jiriv.ito frioiuls of the licensee, 
although he pays for the li<iuor consunird after ilie clo^illg liour (/). 

If a person goes into licensed jmanises iluring closing hours anil 
coraos out again with intoxicaling liqi;or, there is ovi donee on which 
to convict him of being found on licoiiRcd proinisos (f/b 

If cprtflin ppraons tiirfl a room in litHumed pfoiiiises to transact 

business, and sonio time, afli-.r the hour of closhig they are 
flitting in the room with giusses bofore tlieiu, some of wdiicli con- 
tain intoxicating liquor, I'ven though they are transneting Iheir 
husineas, they e.aii ho convicted of being found on licon.sed preinisea 
during closing hours 

A poraoii, who go<'*s i*n lo liceuMid premisoB during closing hours 
in order to uldiiin, as gu< r-t id a h<aid fUlv Iravtjller, intoxicating 
liquor to he. paid for by such hand fido traveller, may be convicted 
of hoinj; unlawfully ui'on the licensed premises (O. 


B. 


(/)) (riui‘-nlul Act. 

«W(IV 

(f) Ihd , «. (W (‘.i), (it). 

(«i) //d./., s. (ill (1). 

(e) CooMr V. (ISVSj, Sii b. 1 

If) CWbd V. /hiit/h (IS710. i* !’■ 
(tf) Thomai v. Powdl (180:i), .77 .J. I 
(I) HorlvttU V. i}ill (^77), -11 J. 1* 
(4) JuntB V- 1 imo| - K L5 M*' 


nno (in Kixv 7 A 1 iii'o. 5, c. 21)/ 


\ an ; iiitil eniiqMi'O p. l.'ia, 

I). iiO. 

\ ; ami eoin]>:a*« p. I 'iii, antf 

. 7 I - ; Hud couipaie p. tint’ 

; : , :ind Ci.uijtuU' pp. t -O, 
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Sub-SeOT. a . — Sale of Pistol to Inioancateil Person. 

382. Any person who knowingly sells a pistol to any person 
wlio is intoxicated is liable to a penalty not exceeding £25, or to be 
imprisoned, with or without hard labour, for a period not exceeding 
three months ( j). 


Sect. 4. — OffenceB by Brewers for Sale. 

383. Every brewer for sale must keep a book, which is delivered 
to him by an officer (A:)f ond enter in it full particulars of all 
brewing, with times and dates, and particulars must be sent to 
the proper officer (Jc) before the next brewing if so required. Eor 
contravention of these regulations a fine of £100 is imposed upon 
the brewer (Z). 

384. Every brewer of beer for sale must mark in manner pro- 
vided all vessels used in liis business and every roftm and place 
wherein any part of his Imainess is carried on, and for contraven- 
tion of these provisions he incurs a fine of £100 (?«). An entry 
must be made of I ho vessels, marks, and rooms l)oforo beginning 
to brew, and signed and delivered to the proper officer (n). 

385. Provisions are made with respect to grains in a mash tun, 
the removal of worts in the customary order of brewing, and the 
conduct of the operations in brewing, and on contravention of any 
of these provisions the brewer incurs a fine of £50 (o). 

386. Every brewer of beer incurs a fine of £100 if he contra- 
venes certain provisions as to keeping tlie produce of each brewing 
separate from the produce of any other brewing for a certain time 
and not mixing them except under certain specified conditions (p). 

387. Any brewer for sale, who conceals any worts or beer so as to 
prevent any officer (j*) from taking an account thereof, or mixes 
any sugar with any worts or beer so as to increase the quantity or 
gravity thereof after an account of such wcvrts or beer has been 
taken by an officer (q) and the duty has been charged thereon, for 
every such offence incurs a fine of 1^100, and the worts or beer in 

respect of which the offence is committed, together with the vessels 

containing the same, must he forfeited (r). 

388. Every brewer for sale must provide and maintain sufficient 
and just scales and weights and other necessary and reasonable 
appliances to enable the officers (q) to take account of, or check by 
weight, gauge, or measure, all materials and liquids used or produced 
in brewing (s). 


(.;) Pistols Act, 1903 (3 Edw. 7, c. 18), s. A, Tln*ro is a special d<»iinition of 
” pistol ’* forthe purpotes of this Kci (see 2, 8). As to the sale of pistols, 

see title Trade and Tkadb Unions. 

(fc) See note («)• P* I"- note (r), p. 133. nnfe; and jmto thedoiiniKon 

of “proper officer/’ soer-lso Tniund Ri^voiiiie ISKO (^.3 & 44 Vi(3t. c. 20), s. 2. 

(Z) lulaiid liereiiuo Act, 18Mi (43 & 44 Viet. f. 2o), s. 20; Custums Rud 
• In and Bevenno \ct, 1885 (48 A 40 Viot. c. 51), h. 6. 

m) Inland Revenue Act, 18SU (43 ft 44 Viet. c. 20), s. 21. 

|n) Ibid,, B. 22 ; and see note (/r). supra, 
i o) Inland Bevenue Act, 1880 (43 ft 44 Viet. c. 20), s. 23. 

\ p) Ibid. b.25. * 

q) See note (a), p. 17, anie^ uud note (r\ p. 133, nnU. 

I f) Inlanil Revenue Act, 1880 (43 ft 44 VitJ. e. ?o), s. 27* 
i>) 28(1). 
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Evory brewer must also render all necessary assistance to the Beer. 4. 
officers (t) in the taking of such accounts (h), and, if required by the Offences by 
officer, provide sufficient lights, ladders, and other conveniences (iv). Brewers for 

For every contravention of these provisions the brewer incurs a Bale, 
fine of £100 («). ■ 

389. An officer (a) may at any timo, either by day or night, enter Entry and 
any part of the entered premises of a brower for sale to take an exanataatitm 
account of the materials used or to be used in brewing, and of the 

worts and beer produced (b). 

If an officer (a), after having demanded admission into the entered 
premises of a brewer for sale, and declared his name and business 
at any entratice or window thereof, is not immediately admitted, 
the officer, and any person acting in his aid, may at any time, either 
by day or night (but at night only in the presence of an officer of 
the peace), i;roiik open any door or window of the premises or 
break through any wall thereof, for the purpose of obtaining 
admission, and the breu'er incurs a fine of £100 (c). 

390. If any officer (a) has reason to suspect that any private or Search for 
concealed pipe, or conveyance, or vessel is kept or made use of by concealed 
a brewer for hale, he may, either by day or night (but at night only 

in the presence of an officer of the p(;a(:oJ break open any part of 
the premises of such brewer or forcildy enter therein, and may 
break up the ground in or adjoining such premises, or any wall 
thereof, to search for such private or concealed pipe, or conveyance, 
or vessel (J), 

If such officer (a) finds any such pipe or conveyance, he may enter 
any house in the possession of any other person into which such 
pilie or conveyance may lead, and may break np any part of 
such house or premises to search for the vessel communicating 
with such pipe (c). Every such pipe, conveyance, or vessel, and 
all beer, worts, or materials for brewing found therein must be 
absolutely forfeited, and the brewer incurs a line of £100 (/). 

Any damage done in the search, if unsuccessful, must bo made 
good (g). 

391. Detailed regulations exist as to the use of sugar of any Useofiogmi; 
description, whether cane sugar, saccharine, glucose, or other 
saccharine substance, or extract or syrup, by a brewer of beer for 

sale, and a penalty of £50 is imposed tor breach thereof (/<). 


(<) See note (a), p. 17, anfe, and note (r), p. 133, ante. 

(a) Inland Uevenue Act, I88U (4.3 & 44 Viet c. 20), a. 28 (2). 

(w) I hid., H. 28 (3). 

(*) niiL, e. 28 (4). 

a) Sea note (a), p. 17, ante, ami note (r), p. 133, ante. 

b) Inland Boveuiie Act, 1880 (43 A 44 Viet. c. 20), a. 2P (1). 
e) Ibiit., a. 29 (2). 

d) Ibid., B. 80 (1). 

e) rbid., 8. 30 (2), 

7) Ibid., B. 30 (3). 

yWbM(..8.30(4). t 

h) Ab to adding bumt to beer and adulteratiou of beer mnetally, i 


Fdoi) ant'i Ubitus. VoL XV 
(48 4 49 Viet. c. SI), at. 7, 8. 


title 

p. 4S ■, (7usti>ipa uud Inland fievenue Act, 1888 
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SreoT. 5 . — Offences hy Brewers other than Brewers for Sale, 

392. A paper in the prescribed form must be dolivored by an 
oflicer (i) to every brewer, otlier Ilian a brewer for sale, if chargeable 
to the duty on beer, and the brewer mast, before coiniuencing to 
brew, enter in the paper the quantity of malt, corn, and sugar 
which he iiitouds to use in the browing (j). 

The brewer must, on demand (i) by an oflicer, produce the paper 
for his inspection, and must not cancel, obliterate, or alter any 
entry m the paper, or make any entry wliicli is untrue in any 
particular (j). 

For any contravention of these provisions the brewer inenrs 
a fine of £10 0)* 

393. A brewer, other than a hrowor for sale, must only brew 
lieer for his own doiuostic use, or for consimiiition hy farm labourers 
employed by liim in the actual course of their labour or 
emidoymeiit (A). 

IIo may only brew on premises occupied b;y him, or, in case he 
occupies a house of an annual value not exceeding XIO, on 
premises gratuitously lent to him by a bi-ewer other thaii a brewer 
for sale (Z). 

Any brewer who contravenes either of the. foregoing provisions or 
sells, or offers for sale, any beer lirewed hy him, incurs a poiiaUy 
of it 10 (m). 

Sect. 6 . — Offences against Excise Reyulatinns as tn Spirits^ 

394. No person may, without being licensed to do so, or on any 
premises to which his licence does not extend, have or use a still 
for distilling, rectifying, or compounding spirits, or brew or make 
wort or wash, or distil low wines, feints, or spirits, or rectify or 
compound spirits in). 

Any person who contravenes those provisions incurs for each 
ofTonco a line of 11500, and all spirits and v(‘.ssols, utensils, and 
materials for dislilling or preparing spirits in liis priSi-'Cssioii must 

be forfeited (o). 

395. A distiller who keojis or uses a still of wliich the liody with- 
out tJie head is of loss cajiacity tlian 8,000 gallons must not keep 
or iiso ill bis distillery at the saiue time inoni tlian two wash stills 
and two low wine stills (//). 

Vov every still kojit. or ur.od in contravmition of this provision 
the distiller incurs a Jiiio of UlOO, and a further lino of iJlOO for 

(i) See isote (a), p. 17. mile, »iul note {r), j). l.’JS, antf. 

U) Inland Hevonue Act, IHSO (4;i & 41 \irL i*. L> 0 ), h. ,TJ. “ Preacribnd " 
and '* appinved '^lueuii rtjspo«*ti\ely piOH-iibiid (ii'appi'ovfid liy the 
{ibid,, ti. *J); bee albo note (»)> p- ante, and rinti) ( 7 ), p. 

(k) Inland Reveuve Act, I 8 ‘ 0 M 3 & 44 Vid. c. 20 1 , 3 . 34 ( 1 ). 

m y/m/. a. 34 ( 2 ). 

(m) IhiJ.t rt. 34 (3). 
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ftVery timo that any wiu'h r4jll tp upe'i : and ovrrv blill J<opti ol' used 
in contraventiion of Ihi^ provision tmisL bo forfeited ( 7 ), 

396. There are g(incral provisions, siiliject to certain exceptions, 
prohil)itmg proximity witljiri a quarter of a mile between any 
premises used for disi.illiiig and a roctilier’s premises (rj. 

397. No distiller (**) or ]-octifjer keeping a still (/.) may carry on 
upon bis premises the business of a brewer of beer, or of a maker of 
sweets, vinegar, cider, or perry, or of a relinor of sugar, or of a 
dealer or retailor of wine(A‘b 

No person may carry on tlie business of a distiller (//), or rcclifier 
keeping a still (x) upon premises couimiinicaling otherwise than 
by an open public sLreet or carriage road with any promises used 
by a brewer of beer, or a maker of sweets, vinegar, cider, or perry, 
or a reliiun* of sugar, or a dealer in or retailer of spirits ( 77 ), or a 
dealer in or relailer of wine. 

Any ])erHon who contravenes any of these provisions incurs a 
fine of .L“200 (a). 

398. A large number of detailed technical rules exist, for breaches 
of w'hicb distillers, rectifiers, and dealers and retailors are subject to 
specified penalties (b). 

399 . A distiller ( 0 ) or rectifier (/Z) may, on giving to the proper 
oflicer (<') two days’ previous notice in writing of his intention, 
specifying the vessel, utensil or pipe intended to be altered, moved 
or added, alter or move any entered vessel, utensil or pipe, or add 
a new vessel, utensil or pipe(c). 

Every such new vessel, utensil or pipe must be duly entered (/). 
A distiller who, without giving such notice, alters, moves or adds to 
the vessels, utensils or pii^es on bis premises after entry has boon 
made thereof, or the capacity thereof has been ascertained by the 
pro])er oilicer, for each offence incurs a fine of £200 (</). 

The Commissioners (b) may permit any distiller ( 1 ) or rectifier {j) 
to fix and use, subject to such regulations as they prescribe, any 

(7) Spirits Act, 1S8U (4S Viet. c. wj, 6. 7 (2). 

(r) SB. 10, 87, 162. 

9) Ihid.t a. 11 (1). 
t) /6W., a. 88 (1). 

(«) a. 11 (2). 

(a-) IbiiL, 8. 88 (2). 

(y) A aiiailar lesa extensive proviaion applies to dealers and rotailera of spirits 
[ibid., a. 101 (1) ). 

(a) Ibid., 88. 11 (3), 88 (3). 

(b) See ibid,, as. 14, 86, 96, and Sched. L 

(c) Ibid., 8. 15 (1). 

{a) Ibid., p. 86 (a). 

(e) ** Proper oflicer” means the oflicer of the (hviaion or ride in which the 
buamesB of an exciae trader is carried on, or in which anything is by the Spirits 
Act, 1880 (43 &44 yict. 'c. 24), required to be done by, or any notice to be given 
to, Buoh officer, and includes a person acting as such officer, and also any 
officer superior in muttora of excise to such officer {ibid., a. 3 ; and see note (a), 
p. 17, anis, and note (r), p. 133, an^e). * 

{/) Ibid., s. 16 (2). 

(7) Jbid., 8. 16(3). , 

(A) Sec ibid., s. 3, and note (a), p. 17, ante, and uote(f), p. 133, ante. 

(0 Spirits Acts, 1880 (43 & 44 Viet. c. 24), a. 16, 

(» Ibid., 8. 86 (b). 
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H. 

Offences 



Begolntions 
as to Spirits. 


Penalty for 
attempt to 
defeat 
gauging. 

Offences 
relating to 
fittings. 


Making entxy 
of rooms, 
utensils etc. 


Distiller to use 
kis own wort. 


Ose of sugar. 


VOHHoJ, uteusU or in tuKiilion lu or instciid of any of thoM 

reqaired by statute, and tuay fi'Oiii time to tiaio withdraw any such 
permission. Tlfe statutory provisions apply to any such additional 
or substituted vessel, utensil or lilting as if its use were permitted 
or required (k). 

400. A tine of £200 is provided in wide terms for any attempt 
on the premises of a distiller, rectiher or dealer and retailor to 
defeat gauging (t). 

401. A distiller (m), rectifier (n), or dealer and retailer (o), who 
places, affixes or makes any cock, plug, pipe or opening in, on, to, 
into or from any vessel or utensil in contravention of tlie Spirits 
Acts, 1880 (p) ; or causes or procures any cover, fastening, cock, plug, 
pump or pipe to be so made or used that any vessel or utensil may 
be employed, opened, removed, filled or emptied in the absonce of 
an officer, or as in any tnanuer to avoid or defeat the security 
intended to be provided by that Act(p), for each offence incurs a 
fine of X‘500 (in). 

402. There are provisions for entry, with full specified details of 
houses, rooms, utensils, and vessels, both by a distiller and by 
a rectifier, and penalties are imposed fur broaches of these 
provisions (q). 

403. A distiller must not distil spirits except from wort or wash 
brewed or made in his distillery (r). 

If a distiller has in his possession any wort, wash, low wines, feints 
or fermented liquor not brewed, made or distilled in his distillery 
he forfeits them, and also incurs a fine of £200 (s). 

404. A distiller must not, without the consent of the Gommis- 
sioners (t), remove any sugar from the place entered as a sugar store, 

except for ose in the manufactare of epmts («). 

Not less than four hoars before removing any sugar for this 
purpose he must give the officer in charge of the distillery written 
notice, specifying the time of the intended removal and the quantity 
to be removed (v). At the time so specified the distiller must 
convey the specified sugar immediately trom the sugar store to the 
mash tun or other entered vessel, to be there immediately used in 
the manufacture of spirits (w). He must forthwith deposit again in 
the sugar store all sugar so removed and not so used (x). A distiller 

(le) Spuits Act, 1880 (43 & 44 Yict. c. 24), a. 10. 

({) Ihid., as. 17, 86 (c), 96 (a). 

(m) I ad., a. 18. 

J! ) Ibid., a. 86 (d). 

) i ad., a. 96 (b). 

0 43 & 44 Viot a 24. 

) 1 ad., aa. 19, 86 (e) ; aa to Ibe applicatioii of those proviaiona to a duoler 
retailer, aee iOd., a. 96 (a). 
tr) JOd., a. 22 (1). 

fti Ihid., a. 22 (21; and aee p. 168, port. 

«) See Spirita AA, 1880 (43 ft 44 Tict. o. 24), a. 3, and note (a), p. 17, ante, 
and note (r), p. 133, ante. 

(u) Spirita Act, 1880 (43 ft 44 Yict. c. 24), «. (1). 

») lOd., a. 28 (2). * 

M Ihid., a. 23 (3). 
in Ihid., e. 23 (4). 
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Part XVI.— OFFEwcRfi. 

Wlio eonli'Rvciioy tlmrio f^ruviBiung for each olToiice iiicunj A fine of 
4:50(17). 

405 . A distiller (a) or rbulitler (i) luaet not mash any materials^ 
or brew, or make wort or wasli, or nse a still, between 11 p.m. 
on Saturday and 1 a.m. on Monday. A distiller who eontraveiiea 
this provision incurs a fine of il.'iO (n). 

406 . The periods of brewing and distilling (c), and mode of 
distilling (d), are provided for in detail, and contravention of the 
statutory provisions relating thereto ontails a fine of 4.'500(c), or 
£200 (d) respectively. 

407 . Every distiller must, at least six daj’s before bngiimitig 
to brew wort, or, if he has discontinued brewing wort for more than 
one month, beforo recoiuinenciug to brew wort, give the proper 
officer (f) a written notice specifying the day on which he intends 
so to brew or rocomincnce brewing ( /'). 

If a distiller contravenes this provision, or if any wort or 
wash is found in the distillery or po-ssession of a -distillor 
before the required notice, or before the d.sy bi)ei:liiod in the notice 
given by him, or if there is found in his possession any wort or 
wash which he may not lawfully hare in liis possossion, bo for 
each offence incurs a fine of £200, and forfeits all wort or wash so 
found (y). 

408 . A distiller must at least four hours before ho mashes 
any materials or brews for making wort give the officer in 
charge of the distillery written notice specifying the day and hour 
when the mashing or brewing is to be commenced. If a distiller 
mashes or brews without giving such notice lio incurs a fine of 
£50 {h). 

409 . All wort must be collected into the fermenting back within 
eight hours after it has begun to run into the back (t). Immediately 
after the wort is so collected the distiller must deliver to the officer 
in charge of the distillery a written declaration specifying the 
number of the back in which the wort is contained, the gravity or 
(if yeast has been added) the original gravity of the wort, and the 
quantity thereof as measured by the number of dry inches, that is 
to say, by the number of inches between the dipping place of the 
back and the surface of the wort contained therein (y). 

If a distiller makes default in complying with these provisions, or if 
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(y) Spirits Act, 1880 (43 & 44 Viet. c. 21). s. 23 (5). 

IwL, B. 24. 
i) Ibid., 8. 88 (t). 

*e) Ibid., B. 26. 

'g) Ibid., B. 38. , 

’e) See note (a), p. 17, ante, note (r), p. 133, arite, and note («), p. 147, mtt. 
( f) Sprits Act, 1880 (43 & 44 Viot o. 24), s. 26 (1). 

(e) Ibid., B. 26 (2) ; and see p. 168, post. , 

(A) Spirits Aot. 1880 (43 -ft 44 Viet o. 24), s. 27. 
m Ibi>l, s. 28 (1). 

(A Ibid., s. 28 (2). 
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tbo lU'J.'iiiitioi) delivered I>y him i'>’titaini; any untrue statoinent, I'O 
ftir fiifli olTeiiue iiicutH a fiiio of .1-00 {h). 

If lifter the'dcclarutiou iiuu boon delivoroJ, or uflor an ollicer has 
taken account of the gravity or quantity of ilie wort or wash in a 
fermenting bsuk, tlio gravity of the wort be foiniil to c&coed the 
gravity Ihcii'iii spocilied, or the quiintity i>f the wort or wash be 
found to oNfot’d by !> [lor cent, the qiiiinlity of wort therein specified, 
the di.slillcL' incurs a lino of i:2U0, and, if an account has boon 
l.ikcn, thore tire special provisions as to charging duty (1). 

Jf the original gravity of any wort or wash oxcuod.s by more than 
two dogreos the declared gravity thereof, the distiller incurs a line 
of ,1;*200, and a farther fine of 6t/. for o-very gallon of wash contained 
in the vessel from which the sample Mas taken (,/;()• 

410. A distiller must not add yeast or other matter capable of 
causing fermentation to wort or iiash in any vessel except a 
fermenting back. A distiller who contravenes this {irovision incurs 
a line of 4^200 (u). 

411. It is an offence to deal with the yeast except in speciffed 
ways (o), or to make or use bub or any other compo.sition for pro- 
moting the fermentation of wort or wash except in stated ways 
and after giving a specilled notice (p), and jirovision is made as 
to reiilliug backs during the browing period (q). 

412. When the whole of the wort or wash made in a distillery 
during one brewing period is collected into the fermenting backs or 
into the fermenting backs and wash charger, the distiller must give 
the officer in charge of the distillery a written declaration to that 
effect (r). 

If the declaration is untrue in any particular, or any still in the 
distillery is used uefore the expiration of two hours after the delivery 
thereof, the distiller incurs a line of X’200 (s). 

413. At the end of every distilling period the distiller, or tho 
principal manager of tho distillery, must sign and deliver to the 
proper officer (u) a return in the iirescrihed form, siiecifying the 
quantity of each description of material used in making wort or 
wash during the brewing and distilling period, the quantity of wort 
or wash decreased or distilled during the period, the quantity of 
spirits computed at proof produced during the period, and the 
quantity of feints remaining at the end of tho period. 

If the distiller fails to make the return, or if the return is untrue 
in any particular, he incurs a fine of £200 (/>). 

A) Spirits Act, 1S80 (43 & 44 Viet. o. 24), s. 26 (3). 

0 Jbid, 68. 29, 30. 

m) Ibid., B. 

n) Ihid., B. 31. 

o) Ibid., B. 32 ; Bevenud Act, 18D8 (61 & 62 Viet. c. 46), b. 14 (6). 

p) Spirits Act, 1880 (43 & 44 Yict. c. 24), b. 33. 
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414. For the purpose of testing the quantity of spirits at proof 
in any wash by distillation, the prot)or officer luay require any 
chargor or receiver in a distillery to bo emptied and cl'oatiod, and any 
quantity of the wash to be distilled, and the produce to be conveyed 
into the chargor or roceiver. For this purpo.se all persons in the 
employ of the distiller must, on request and on reasonable notice, 
provide the officer with assistance and fuel (c). All low wines, 
feints, and spirits so distilled and conveyed into a charger or 
receiver must be kept therein uumixed with any other thing until 
the officer has taken an account of the quantity and strength 
thereof (d). 

If a distiller contravenes any of these provisions he incurs a fine 
of i;200 (e). 

If tlio quantity of proof spirits i>roduced from (ho wa.sh exceeds 
a certain standard the dislillor incurs a fino of ^200, and, in 
addition, of tid. for every gallon of wash from which the wash so 
distilled was taken (/). 

415. Them must not 1)0 mixeil with or added to any low wines, 
feints, or s}drits in a distillery any substance wlficb either ‘increases 
tbo gravity thereof, or prevents the *riie elroiiftth thereof from 
being ascertained by Sykes’s liydroinetor 

ff this provision is coiitravoued, the distiller for each oilence 
incurs a lino of and all low' wines, fiunis. spirits and mixtures 

Nvitl) respect to which the oifonco is connnitted are forfeited (/i). 

416. I’^olailod regulations are made in respect: of bringing spirits 
into a distiller’s store, the attendance of the olVicer in charge of the 
store, tilling spirits in the store into casks, removing spirits from the 
store at particular sirengtlis, and in particular (juantities, casks 
being full or on ullage, tlie time for romoval of spirits from the 
store, and the striking of a balance of account by the proper 
officer (i) ; and penalties are provided for the contravention of these 
regnlal ions (/). 

417. An account of the quantity of spirits in the store must be 
taken from time to time, and penalties are imposed in case of 
excess or deliciency (y). 

418. In cario of a diril.illm''i; warchouKU or of iiii oYciKO waro- 

hoiiso, (.ho dislillor or tho j)i(>))iu!tor or 'Mjeupier must, to the s.itis- 
tactiou of tho (iommissiouera (/.), provide accnminoilatiou at the 
warohunso for tho officer in charge thereof, sulqoct on delimit to a 
fine ot JU.'iO (/). 

(c) S|>iiiU A<;f. 18S0 ((3 & 44 Viet. o. 2t), s. 40 (1). 

{,,/) I ImL, A 40 CJ). 

(<•) ihiil, 8. 40 (:!1. 

If) //!»,/., H. 40(1). 

(./) /W.,9. II (n 

(/() I bill., K. II (vs); ami SCO p. IflH. jninf- 

(f) Spiiiu .\d, 1880 (III * -14 Viil. 24), s. I.’l. l<> ttio deiimtiun of 

“piowv oflii-er," si‘» iu>ln (f), p. M7, sou uNo imlc I'li), p. 17, anie, ami 

note If), p. 183, ttiilf. 

(;■) Spiiils Act. 1880 ( i:l & 41 Vi.it,. e. 21), «. -I L, 

lie) Aa tu the IJutumisauiuors, wu unlo (k), p. 17, uitfi'. 

(I) Spirita Act, (880 (13 & 41 Vict l- 21.1,-. il. •• \\’aivh..U9a” means any 
watshuiuM appiMVoil or pruvnlsd loi' tlio iWpiisil. of spirits. *' iJistilUn’s \tnio- 
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419. A receipt in a prescribed form must be given bj the 
antliorised officer of customs for spirit warel)oused in a customs 
warehouse, and for the deduction, from the quantity of spirits^ for 
which the distiller is chargeable with duty, of the quantity of spirits 
warehoused. If a distiller or any other person produces a receipt 
purporting to express that spirits have been warobonsed in a 
customs warebonso, which receipt is untrue in any particular, he 
incurs a fine of £200 (m). 

420. All casks warehoused must be arranged and stowed in 
such manner that access can be easily had to each cask. If a 
distiller or the proprietor or occupier of a warehouse fails to comply 
with this provisiou ho incurs a fine of £5 (nf. 

421. The proprietor of spirits warehoii.sed in a distiller’s or 
excise warehouse may, in accordance witli the prescribed regula- 
tions, vat, blend, or rack them in tlio wareboiiso, cither on ])iiyment of 
duty or otherwise. Every cask containing racked or klonded spirits 
must be marked and kept marked in the ]n'escribod manner by the 
proprietor, subject on default to a line of £/>0 (o). 

422. Special provisions are made as to racking spirits on which 
duty has been paid, and a penalty is imposed upon any excess ( p). 

423. A rectifier keeping a still must not have in liis possession 
any wort, wash, fermented liquor, or materials capable of being 
distilled into low wines or spirits (q). 

No rectifier whatever may distil or extract low wines or spirits from 
any material except spirits, or have in his possession any spirits for 
which he has not received and delivered to the ]iroper officer (a) a 
permit or certificate, or have in his possession any foreign spirits, 
except for tho purpose of being rectified or compounded by him 
as spirits of wine or as British compounds (a). 

If a rectifier contravenes these provisions ho for each oilence, 
in addition to any other penalty, incurs a fine of ^.WO, or, at the 
election of the Oomraisbioners (r), of 20s. for every gallon of wort, 
wash, fermented liquor, or othor materials or of tho low wines or 
spirits in respect of which the offence is cuminitled (q). 

If a rectifier is convicted more than once of any such offence his 
licence becomo.s void, and he is, during three years from the date 
of the conviction, incapable of holding a licence as a rectifier (r^). 

424. Strict regulations are made as to what a rectifier is to 
do on receipt of any spirits, and penalties are imposed on their 
contravention (b). 

house” means an ap])roved warohoune on the preminea of a diatiller. ■* Excise 
warehouse ” means a warehonso approved or provided hy the Commiasioners 
(aee note (a), p. 17, ante, nnd note (r), p. I.IS, >(?«(«) na u gonoral warehouse fur 
the deposit of spirits (Spirits Act, IShO & 41 Viet c. 24), a. 3). 

I m) Ibid., a flfi (7), (8). (!)). 

») Ibid., a 60. 
o) 1 bill., a, 64. 
p) Ibid., a 65. * 
f) IHd., 8. 80. 

vl As t4» tlie < ‘ciimni 88 ion 9 rH, aoe noto («), p. 17, ante. 
a) For the Jeflnitieu of “proper offici'i-," ece iiote («}, p, H7, ante; seeali'O 
note (ii). p. 17, (lute, and ni>tc (r), p. 13.3, antf. 
ib) Spirite Aut. 1860 (43 & 44 Viet 0. 24), a 90. 
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426, Tlioro ara doUiiluil rulos an ii«) pipon, rdcIvh, ohargiug Uio 
still, and many other aimilar mattore, and penalties are provided for 
oontravention thereof (c). 

426. An officer may take a sample of the contents of a still of a 
rectiHer at any timo hctoro it has began to work, or after it has 
ceased working, and if there is found in the still any wine or wash 


Hiun.9, 

Offences 
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Regolattons 
as to Spirits. 


put into or mixed with low wines, feints, or spirits, the rectifier, in Rules as to 
addition to any other penalty, incurs a fine of d>500 (d). Mixing wins. 

427 . 1 A rectifier must not send out any spirits except British Quantity oi 
compounds or spirits of wine, and must not send out any British apWto aent 
compounds or sj^irits of wine in less quantity than two gallons, 
under a penalty of £50 ; and all spirits sent out in contravention 
of this provision, together with all horses, cattle, carriages, and 
boats made use of in conveying the same, must be forfeited (e). 


428. Provision is made for taking from time to time an account Sxoeaa or 

of the spirits in tho stock of a rectifier, dealer or retainer, and 
penalties are imposed for any excess or deficiency discovered (/). * ® ‘ 

429. There must be legibly out, branded, or painted. with oil MarUag 
colour on some conspicuous part of overt' fixed cask or other vessel “aska. 
used by a dealer or retailer for holding spirits in stock, and on the 
outside of both the ends of every movable cask iwcd by him for 
keei)ing or delivering spirits, the number of gallons which the 

cask or vessel is capable of coutaining (if). 

pjVery cask or vessel which does not bear tho capacity thereof so 
cut, branded, or painted must bo forfeited with tho contents, and 
the dealer or retailer incurs a fine of £50 (/<). 


430. Where the strength of any spirits forming part of the Marking 
stock of a denier or retailer cannot he ascertained by Sykes’s 
livdromcter, the dealer or retailor must, on being so required by an “ 
officer (i), cause the quantity and strength of the spirits to be legibly 
marked and kept marked on the outside of the cask or vessel 
containing them (j). 

Every cask or vessel not complying with this provision or found 
to be untruly marked, must be forfeited with the contents, and the 
dealer or retailer for each offenco incurs a fine of £50 (j)- 

But a cask or vessel is not deemed to be untruly marked if the 
strength denoted by the mark corresponds with that expressed in 
tho permit or certificate with which the spirits were received into 
stock, and no alteration has since been made in the spirits (j). 


431. A distiller must not be licensed to carry on the business of Disiiilef 
a dealer upon any premises within two miles from his distillery 
unless those promisos are first approved by the Commissioners (fr). lioeac^ 

! c) Spirits Acts, 1880 (43 A 44 Viot. o. 24), a. 91, and Sched. HI. 
d) flii'L.s.m. 

«) Jbid., 8. 93 ; and see p. 158, Mul. . j. i.„ 

'/) Spirits Act, 1880 (43 & 44 Viot. o. 24), ss. 94, 103 (2). As to dutUlers, 
see pp. 146 et tea., nnte. . ' 

(f) Spirits Act, 1880 (43 & 44 Viot. c. 24), s. 08 (1). 

Th) im, B. 98 (2). 


(*) See note (r), p. 183, oats. 

If) Spirits Act, 1880 (43 ft 44 Vict. o. 24), ^ 

(t) likL, a. 100. 3?or tho definition of *• Oomnmeswmers," see teW., s. 3 j 
alsHi Dote (a), p. 17, oiifs, and note (r), jx 133, iintf. 
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Tf n ilistillor carries nii the IniMiios!. of a «loaIor on any approved 
pruiuiseB within two inileH from his distillory, no upiritB must be 
removed from such pj-emises unless accominmind by a permit, and 
if any spirits arc mnovod witliont a permit he incurs the same line 
and forfeiture as if lliu l umoval had boon from his spirit sloro (1). 

432. A roljlilor niixai not bo conoorned or iutcrosted in tlio busi- 
ness of ft dislillcr, or of ft rootilior keeping ji still, carried on upon 
any preniisos within two niilos from the premises on which he is 
licensed to carry on the business of a rotailei- (m). 

If a dealer or retailer contravenes this provision, he, for each 
offence, incurs a lino of X*2OO(;0- 

433. A retailer must not, unless lie is also licensed as a dealer, 

sell, send out, or deliver spirits to a roctilior, dealer or retailer, or 
buy or receive from another retailcM-, not being also licensed 

as a di'ftler (o). 

A df';i*er or retailer must not receive, send out, or liave in his 
possossinn any liritisli s]iiritB( 2>) of any strength exceeding that at 
wliich a distiller may send out spirits of the like denomination (q). 

If a dealer or retailer contravenes these provisions he, for each 
offence, incurs a line of Jt/iO, and in case of the spirits being of 
unlawful strength they must be foifeitud ^r). 

434. No spirits may he sent out or delivered from the stock of 
a dealer unless acconipaniod hy a certifii'.ate, except spirits not 
exceeding in quantity one gallon at a time sold l)y him under an 
additional licence or a licence to retail to a person not being a dealer 
or retailer (s). No spirits exceeding in quantity one gallon of the 
same denomination at a time for the same person may be sent out 
or delivered from the stock of a retailer unless accompiuiied by a 
certificate (a). Except as thus provided, no spirit.s exceeding the 
quantity of one gallon of the same denomination at a time for the 
same person may he sent out, delivered, or removed from any ojio 
place to any othtir place unless accompanied l^y a jiermit (/>). 

All si)iriis foujid to have been seni out, delivered, or removed, or 
in the course of being sent out, delivered, or reniovod, in contraven- 
tion of those provisions, together with all horses, cattle, carriages, 
and boats made use of in conveyihg the same must be forfeited, 
and every person in whose possession the same are found incurs a 
fine of £100, or at the election of the Commissioners of Inland 
Kevonuo or the Commissioners of Customs and Excise a fine equal 
to treble the value of the spirits (c). 


(l) Spirits Act, 1880 (43 ifr 44 Viet. c. 24), s. 100. 

(m) /Md., B. 101 (2). 

(n) Zfetd., 8. 101 (3). 
fo) IbU, B. 102 (2). 

(p) That is, spirits liable to a duty of excise (i/a'd., s. 3). 

Ig) Ibid,, 8. 102 (3J. 

! r) Ibid., R. 102 (i). 
a) Ibid., s. 10.0 (5). 
a) Ibid,, B, lOo (61. « 

6) Ibid,, H, 10.> (7). As to obtaining a psimit, and the form of it, see «&/d., 
. 106 

(c) Tbid„ B. 105 (8); and see note (a), j[>. 17, ante, and note (r), p. 133, anfs. 
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The onus of proving that spirits correspond to the description in 
a permit or certificate is cast upon the claimant of the spirits, and 
has to be discharged by expert evidence in a particular way((2). 

435. Failure to obtain a permit or to comply with the conditions 
laid down, or its improper use, renders the offender liable to a fine 
of J6500 in addition to any other penalty or forfeiture (e). 

_ If a beerhouse-keeper, having been asked by a third person to get 
him two gallons of rum from an hotel-keeper, receives the rum 
from the hotel-keeper without a certificate and sends it on to the 
third person without a permit, he is guilty of removing spirits 
without a permit (/). 

If any distiller, rectifier, dealer, or retailer is convicted of an 
offence against these provisions he forfeits his licence, and no new 
licence must be granted to him for the remainder of the year for 
which such forfeited licence would have been in force (g). 

436. There are detailed provisions as to keeping and using a cer- 
tificate book (h), removing spirits witliout a (‘crtliicate (i), fraudulent 
use of certificate (&), cancellation and delivery up of certificates and 
permits (1), keeping and using a stock hook (nt), and offences relating 
to certificate books and stock books (rt), and many other cognate 
matters (o). 

437. If any person knowingly buys or receives, or has in his 
possession, any spirits afler they' have been removed from the place 
where they ought to have been charged with duty, and before the duty 
payable thereon has been charged and paid or secured to be paid, 
or the sjnrits have been condemned as forfeited, lie forfeits the 
spirits and incurs a fine equal to treble the value of the spirits (p). 

438. A person incurs a fine of A'oOO if he assaults an oflicer 
acting under the Spirits Act, lSRO(q), or any person acting in his 
aid, or any person who has iliscovered or given, or is about to 
discover or give, information or evidence against, or has seized, or 
is bringing to justice, any offender against that Act, or any person 
who has seized or is about to seize or examine any goods as 
forfeited under that Act. or forcibly opposes llie oxecaition of any 
of the powers given, or being armed w’ilh an offensive weapon, or 
in a violent niaimor, rescues an offender arrested or goods seized 
under tliat Acl, or prevents the arrest of any such offender or 


and hntnl- 

kiMMKT \v<»ro l)rotliors. 

(*/) Spiiits Act, liSS0,(43 & 44 Virt. c. 21), s. 107 (2), 

(//) Stio ibid , s. I OS. 

{%) Soe ihid.f B. 100. 

(k) See ibid., h. 110. 

(m) tieoibid,, a. 112. 

(w) See tWfZ., a. IIS. 

(i>) See i&ti/., sa, 1 , 

( j‘) I bid , M. HO. 

{,() Ji SI \ i< t. c, ‘.'.I : Bn' lAnr., a. 15o, 


(</) Acl. 1 .S 80 ( 4.3 & 44 Viol. c. 24 ), s. HW (fl). 

[f) Ibid., s. 107 ( 1 ), ( 2 ). 

( /■) l.ri-Kii V. Jninmqit ( 189 .S), 7 !) J<. T. 300 . Tho lx>prhouso-kocpor 
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seizure of any such goods, or olSiers or threatens to oppose the 
execution of any of tho powers given by that Act(r). 

439 . If any person himself, or by any person in his employment, 
obstructs, hinders, or molests an officer of inland revenue or an 
officer of customs and excise in the execution of his duty, or any 
person acting in the aid of any such officer, he incurs a fine of 
£200, and, if the offender is a distiller, the Commissioners may, 
upon his conviction, suspend or revoke his licence (s). 

440 . If any officer of the peace wilfully refuses or neglects to 
aid in the execution of the Spirits Act, 1880 (t), he, on summary 
conviction, incurs a fine of £20. 

441. A person must not subject any cask to any process for 
the purpose of extracting any spirits absorbed in the wood thereof, 
or have on his premises any cask which is being subjected to any 
such process, or any spirits intentionally (a) extracted from the 
wood of any cask (d). 

If any person contravenes these provisions, he for each offence 
incurs a fine of £50 (c). 

All spirits extracted in contravention of these provisions are 
deemed to be spirits unlawfully kept or deposited, and every cask 
which is being subjected to such process, or which, being upon 
premises upon which spirits so extracted are found, has been sub- 
jected to any such process, is forfeited (d). 

Sect. 7 . — Leffol Proceedings and Penalties. 

Sub-Sect. 1. — Under Licenting {Comolidation) Act, 1010, and Ue/rtahmeni 

Ilotttn Act, ISCO. 

442 . Except as otherwise expressly provided, every offence under 
the Licensing (Consolidation) Act, 1910(e), may be prosecuted, and 
every fine and forfeiture may be recovered and enforced, in manner 
provided by the Summary Jurisdiction Acts(/). 

Any officer appointed by tho Commissioners of Customs and 
Excise may sue for any penalties under the Licensing (Consoli- 
dation) Act, 1910(«), and when so sued for any fines which maybe 
recovered must be applied in the maimer in which excise penalties 
are for the time being applicable by law (g). 

All forfeitures must lie sold or otherwise disposed of in such 

manner as the cuurt directs, and the proceeds of sueh sale or dis- 
posal (if any) must be applied in the like manner ns fines, hut the 
court may direct that such proceeds may bo applied in tho first 

(r) SpirilB Act, 18R0 (43 & 44 Yict, c. 24), r. 160. 

is) laid., s. 162 ; aua eeo nute (a), p. 17, ante, and note (r), p, ante. 

(t) 43 A 44 Yiot. o. 24, •>. 16.3. ab to oiHcors of tho peavo, aoe title PoLiCB. 
Ab to orders of courts of sunimary jurisdiction, si'n title IIaoistrates. 

! a) BtAinson Brdhers v. Dixon, nSOS] 2 KB. 701. 

() Finance Act, 1808 (01 & 02 Yict. o. 10), s. 4 (J). 

ej Ibid., «. 4 (2). 

ai Ibid., H. 4 (3)f 

|s) 10 Edw. 7 & 1 Geo. 6, c. 24. 

/) Jbid., s. 99 (1). Ah to tho Summary Jiiiisdintiou Acto, poe note (r), 
p. 87, eate, nnd title MAOiH'i’nAi'EH. 

(p) liieonsing(C!i>iiRoIidati'm) Act, 1910(10 l<>lw. 7 & I Goo. 6, u. 24), u. 103(1). 
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iuBtftnce in paying the expenses of and incidental to any search and f. ' 

seizure which replted in such forfeiture (h). 

Where fines imposed by a court of summary jurisdiction for Froceedbigi 
offences under the Licensing (Consolidation) Act, 1910 {%), or the 
Licensing Acts, 1828—1906, are not carried to the pension fund f^^jM*** 
of the police area in which the offence is committed (i), the court 
imposing the fine may direct any part, not exceeding a moiety, of 
the line to be paid to that pension fund (/c). 

Fines and forfeitures are not, for the purpose of any Act 
respecting the application of such penalties, or the costs, charges, 
and expenses attending proceedings for recovery of such penalties 
or of forfeitures, deemed to be penalties under any Act relative 
to excise (/). 

443. If any person feels aggrieved by any order or conviction Appeal 
made by a court of summary jurisdictiou, he may appeal therefrom 

to quarter sessions (m). 

Detailed provision is made for an appeal to quarter sessions 
against a second or third conviction for offences under the Refresh- 
ment Houses Act, 18G0 (n). 

444. For all tho pin-poscs of the Licensing (Consolidation) Act, JuriidlcUoa. 
1910 (o), any pier, qua}*, jetty, mole or work extending from any place 

within tho jurisdiction of any licensing justices or court of summary 
jurisdiction into or over any part of the sea, or any part of a river 
within the ebb and Ilow of the tide, is deemed to he within the 
jurisdiction of such justices and court (p). 

For fhe purpose of jurisdiction in any proceeding under that Act, 
any water or river which runs between or forms the boundary of 
two or more licensing districts, or of the jurisdiction of two or more 
courts of summary jurisdiction, is deemed to be wholly within each 
of those licensing districts and the jurisdiction of each of those 
courts (p). 

445. Where the holder of a justices’ licence is convicted of any rcnalty. 
offence against the Licensing (CoDsolidation) Act, 1910 (o), the court 

may not, except in the case of a first offence, impose a penalty 
less than a fine of 208., or in cases where any other Act makes 
provision for a rainimnm penalty, less than the minimum penalty 
so provided (q). 

(A) Licoiising (Consolidaliou) Act, 1910 (7 ISdw. 7 & 1 Gcu. 5, c. 24), a. lOA. 

(t) 10 Edw. 7 & Geo. 5, c. 24. 

(» Police Act, 1890 (53 & 54 Viet. c. 45), a. 16. 

(A) Liceoaing (Oonaoliilation) Act, 1910 (10 Pidv. 7 & 1 Qeo. 5, c. 21), a. 10.1. 

rt) 1 bid., a. 10.1 (2). 

(fu) Ibid., ea. 09 (2), 112 (2); aa to the oiTixd of this provision, we ]>]>. 78 , 

tt aeiy., ante. 

(«) 23 & 24 Yiot. e. 27, ea. .34, 35, 30, which are repea1o<l so far as they relate 
lu the Bale of intoxicating liquora or any ofleucea oxmeotod therewith (see 
p. 133, ante). 

(o) 10 JSiiw. 7 ft 1 Geo. 5, c. 24. 

( p) Ibid., a. 107 (1), (2). Nothing in these pioviaiona limits any jnrisdiclioii 
which lioenaing jiiatioea or a court of aummair iuriwUctien have py virtue of 
the Summary Jnriadiction Act, 1870 (12 ft 43 Viot. c. 49), & 16, or otherwise 
(Idoensing (Conaolidatinn) Act, 1910 (7 Kdw. 7 & 1 Geo. 5, 21), a. 107 (3)). Aa 
to Gourb) of aummoty jnnadiotion, aoo title MAOXSTBarKs. 

(a) liiCiOKNing (OonHolidalloil) Act, 1910 (10 ISdw. 7 ft I Gist, 5, r. 21] 
a. luu; and see fbWn v. ire'll/ JlinHifia ( 1896 ), 70 li. T. 60. 




168 


IvroxiOATixVG Liquors. 


Sm. 7. 
Leeol 

Proceedings 

and 

Penalties. 


Effect of 
oonvictiou. 


Sale of Beer 
Act, 1796. 


Spirits Act, 
1880. 


The justices before whom any person is convicted of any 
offence against the Befreshmentllonses Act, 1860 (r), may miti^^te, 
if they see cause, any penalty incurred for such ofifonce, provided 
that where any conviction takes place on any information exhibited 
under the laws of excise such penalty must not be mitigated to any 
sum less than oue-fourth part thereof (s). 

446. A conviction under the Licensing (Consolidation) Act, 
1910 (t), is not, after five years from the date of the conviction, 
receivable in evidence against any person for the purpose of 
subjecting him to an increased fine or to any forfeiture (u). 

No conviction or order made in pursuance of that Act, originally 
or on appeal, relative to any olTence, penally, line, forfeiture or 
summary order, can be quashed for want of form, or if made by 
a court of summary jurisdiction, bo removed by certiorari or other- 
wise, either at the instance of the Grown or of a private piirty, into 
any superior court (r). 

Costs may bo given for or against the Crown upon an informa- 
tion (w). 

Sub-Sect. 2. — Under Sale of Beer Act, 1795. 

447. If it is proved to the satisfaction of the justices before 
whom any person is convicted of any offence against the Sale of 
Beer Act, 1795 (t), that such person has not before been convicted of 
any offence against that Act, such justices lUiiy mitigate and lesson 
the penalty thereby imposed in case of such first olYenco but not 
otherwise, so that the penalty so mitigated and lessened shall not 
be less than JBIO (j/). 

All penalties within the Sale of Beer Act, 1795 (.r), must bo sued for 
and determined within six months after the offences are committed (s). 

Pud-Seot. 3 . — UwtiT (fpirifs Act, IrtflO. 

448. Where any spirits or goods are forfeited under the Spirits 
Act, 1880 (a), they may be seized liy an otlicer of inland revenue or 
an officer of customs and excise (/<)• 

Where any spirits or nuiterials for making spirits are forfeited 
under that Act (a), all casks or other utensils conttuniug the same 

aru also forfeited. 

Where any spirits are forfeited by an excise trader, the Commis- 
sioiuirs may take from his stock, instead of the spirits forfeited, the 
same quantity of any other spirits (<■). 

fr) 2.1 & 24 Viot. n. 27. 

_ (.) /Mr/., c. .sa, which is rciic.'iloil Hr> fur as it relutos to tho ualo ol iutuxicatiiig 
or anv oIVouohh coiiiiiM'tfMl thorowith. 

m JO VAvrl 7 * I (Jfo. .7, «. 21. 

(?*) /hnf,, fl. 101. 

{ij) Jhiii., Si. 102. 

{w) Thfrrmuty. Pritchard, [lOO-i] 1 K. R 20: J. 

Bu Goo. 0, a ll.'J. 

\jj) lltid., p, M; compare Smnniary JiirisOict.ifm Act. 1870 (*12 & 13 Viot. 
c. 40), 8. 4. 

(z) Sftlo nf Boor Act, 1706 |:;.7 Cloo. .3, c. llo), h. 10. 

frt) 4;j it 44 Viet. c. 21- 

ib) IhiL, h;i. 3, 164; iiuil w-o iioIh (h), p. 17, ante, ami iioto (r), p. autr. 

(r) Spiiit.i Act, 1880(43 4 1 Virt. u. 24 j, n. 154. '* truflm* '* iiihuha! iiiiV 

nersiuii i'ujr^jiig un M siubjM to uu) uf tliD it uf tho Spii-ild 
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449. On tlio commission of any otfencc against the Spirita Act, 

1880 (d), the offender who, before any information iy lodged against Legtd 
him in respect of the offence, first discovers and informs against Proceedings 
any other offender, must, on the conviction of the person against 
whom the infurniatiun is given, he discharged and auiuilted from P^ P^tle s. 
all penalties or disqualification to which at the time of giving the luformcis. 
information ho may he liable by reason of tlio offence committed 
by him (e). 

450. Any fine for any offence against the Spirits Art, 1880 (d), niay Uenover; << 
bo sued for and recovered, and any goods, chattels, or commodities 
forfeited under that Act may lie returned for condemnation and 
condemned in the manner provided by law for the recovery of fines 

and penalties and the coudemnalion of goods forfeited under any 
Act or Acts^ for the time being in force relating to the revenue of 
excise or customs (/). 

451. The several entries, notices, declarations, books, accounts, and Forms of 
veturns under the Spirits Act, IHHO (cf), must be in the prescribed notices eto. 
form. But in any proceeding against an excise trader for an offence 
ugiiinsii that Act any notice given or declaration made by him or 

on his behalf is valid as against him, notwillibtanding anj' impcr> 
fection or defect in the form thereof, or in tlio giving, making, 
or service thereof (f/). 

V'licre any enautnient or document refers to any Act or enact* 
raent repealed by tlie Spirits Act, 1880((Z>, it is to be construed 
as referring to that A. cl, or to the corresponding enactment of 
that Act i/i). 

Part XVII.— Habitual Drunkards and 
Inebriate Homes. 

Skct, 1. — Hetr^ats. 

Sutt-SECT. \,—The lietreat. 

452- Tho local authority uiiiv, subject to any couditions which Licence to" 
it deems fit, grant to any niiplicant, or to two or more persons retreat. . 
jointly, a licence for any period not exceeding two years (t) to keep 
a retreat; and may, from time to time, revoke or renew sucli 
licence. The application and licence must he in the prescribed 

Act, 1880 (48 & 44 Viet. c. 2*1), and includes a multrtcr who makes malt duty 

free fordLstiUution and any proprietor or occupier of tin oxciso warehouse {ibid., 

a. 8). As to thu Commissioners, see note (a), p. 17, an^e, and note (r), p. 188, * 

ante. 

(d) 48 A 44 Viet. c. 24. 

(e) Hid., B. 165 (1). 

(/) Ibid., B. 16G. 

(g) Ibid., B. 157. 

Ui) Ibid., H. 161. 

(i) Inobriatoa Act, 1898 (61 & 62 Viet. c. 60), a. 16. As to the local authority, 
see note (ft), p. 160, poet. No liconce may be ^iveu to any person who is licene^ 
to keep a nouse for the reception of lunntica (Hpbltnal Drunkajrds Act, 1879 
(42 & 43 Viet. c. 19), s. 7). As to lunatics, see title Lunatics and Persons 
OF Unsound MI^n. 
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lortu {j) or to llto lilio otbct. Ouo ut IcuhI of the liueiiBees nrast 
reside in the retreat and be retspousible tor its management. A 
duly qualified medical man must be employed us medical attendant 
of such retreat, jirovidod that vheti the name of tbe licensee, 
is on the modii-al rcj^istor he may bimuclf act as such medical 
attendant {k). 

Subject to the approval of the local authority granting the licence 
a licensee may from lime to time appoint a deputy to act for him 
during his temporary absence, and such deputy during the absence 
of the licensee has and exercises all powers, and is subject to all 
tlie duties, disabililios, prohibitions, and penalties imposed upon 
the licensee (/). But the deputy may not act for the licensee for 
more than six 'woehs in any one year(7n). 

463. If tihe licensee of an}’ retreat becomes inctfpahle from 
sickness or othcr\vi.se of keeping such l otreat, or dies, or becomes 
bankrupt, or has his affairs liquidated by arraugeiiient, or becomes 
mentally incapable or otherwise disabled, the local authority, by 
writing under hand, indorsed on the licence, may, if it thinks fit, 
transfer the licence to another person {n), 

454. If any retreat becomes unfit for the habitation of the 
persons detained therein, or otherwise unsuitable for its purpose, 
the local authority or the inspector of retreats {o) must, by order 
signed by the clerk of the local authority or by the inspector as tbe 
case may be, order their discharge from such rctrciat on a day to 
be mentioned in the order (p). 

The licensee must in such case, with all practicable speed, send 
by post a copy of such order to the person by wdioiii the last pay- 
ment for each person so to be removed from tbe retreat was made, 
or one at least of the persons who signed tbe statutory declaration 
that the applicant for admission to tbe retreat v^as an habitual 
drunkard (p). 


(y) Forms prescribed by Secrotnry of Stfdo. under luobriates Act, ISOS (Cl & (>2 
Viet. c. 60), B. 20 (2), in substitution fur Furins Nos. 1 and 2 in the Habitual 
I)runkards Act, 187t) (42 & 43 Viet. c. 19), Sched. II. For forms of application, 
licence, renewal and revocation, see Encyclopicdia of Foims uud Tiecedenls, 
Vol. VI., pp. 511 rf ieq, 

(/c) Habitual Hrunkarda Act, 1879 (42 & 43 Viet c. 19), s. 6. The ‘'local 
authority” and the clerk of the local authority are, in a borough, the 
borough council and the town clerk, aud clsewhcie, the county council and the 
clerk of the county council Tcs|>ectivoly, and a county council may delegate any 
of its powers as such local autliority to a coininitteo (Inebriates Act, 1898 
(61 A 62 Viet. 0 . 60), s. 13). A “ retreat ” means a house licensed by the 
licensing authority named in the Habitual Diunkards Act, KST9, for the recep- 
tiou, control, care, and curative treatment of habitual (Lrunkui-ds (Habitual 
Drunkards Act, 1879 (42 & 43 Viet. c. 19), s. 3). 

(0 Under the provisions of the Habitual Drunkards Act, 1879 (42 & 43 Viet, 
c. 19). 

(m) Inebriates Act, 1888 (51 (k 52 Viot. o. 19), s. 3. 

(n) Habitual Drunkards Act, 1879 (42 & 43 Viot. c. 10), s. 8. 


(o) i^oiuted un^er b. 13 (»5tcf.). 
\p), “ 


/Md., 8. 9. Tmdeclaration is made under t5id., s. 10, For the definition 
of, and OB to the offence of being, an habitual drunkard, see title OumiSMJL 
Law akB Peocbdurx, Vo 1.*IX., p. 417. For form of amement to pay for 
admission to retreat, see Eucyolopeedia of Forms and &eoedcnts, V^ Vl., 
p. 527. 
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465. Any habitual drnnlcard desirous of being admitted into Sm. i. 
a retreat may apply in writing in the prescribed form to the Betreata. 
licensee (g), stating the time during which the applioant undertakes . 
to remain in such retreat. Such application must be accompanied te admhSta. 
by the statutory declaration of two persons to the effect that the 
applicant is an habitual drunkard (r). 

The signature of the applicant to the application must be attested Atteitetim. 
by a justice of the peace (s), who must not attest the signature unless 
he has satisfied himself that the applicant is an habitual drunkard 
within the statutory meaning (0> and has explained to him the effect 
of his application and of his reception in the retreat, and the justice 
must state in writing, and as a part of such attestation, that the 
applicant understood the effect of the application and reception. 

An habitmal drunkard, after his admission and reception into Diuhaiss. 
such retreat, unless discharged or authorised by licence (u) is not 
entitled to leave the retreat till the expiration of the term 
mentioned in his application, and he may be detained therein till 
the expiration of suck term ; but sucli term must not exceed the 
period of two years (a). 

Any person so admitted into any retreat may, however, at any 
time thereafter, be discharged by the order of a justice, upon the 
request in writing of the licensee of the retreat, if it appears to 
such justice to be reasonable and proper (&). 

456. A person who is or has at any time been detained in a Re^AdmiMioii. 
retreat may have his term of detention extended, or be re-admitted, 

(g) Foiins presi'ribod by tho {Secretary of State undor the Inebriates Aot, 1898 
(61 & 62 Viet. c. 60), s. 20 (2), in substitution for Form No. 3 in the Habitual 
])runkurd8 Act, 1870 (42 & 43 Viet. c. 19), Sched. II. For forms of application 
and tho accompanying dcclaiatiun, see KncyclopaMlia of Foiins and Precedents, 

Vul. VL, pp. 016, ol7. 

(r) Habitual Drunkards Act, 1879 (42 & 43 Yict. o. 19), s. Kb For the 
dcfililtiou of au habitual drunkard, bco title Cuiminal Law Aim FBUCLPumSy 
Yol. IX., p. 417, note ( p). It includes a man of whom the evidence is that he 
is constantly drinking, very rarely sober, and that he assaulted his wife and 
threatened other people {tfvhatm v. Jiabaon (1904), 68 J. P. 416). A man does 
not cease to be an hnlntual drunkard merely because he is, when sober, in the 
intervals between bouts of drinking, capable of managing his own aifairs 
{ICatmi v. lieai, [1009] 1 K. D 632). 

(s) Inebriates Act, 1808 (61 & 62 Viet. c. 60), s. 16. "Justice’* means a 
justico or justices of the peace, metropolitan police magistrate, btipendiary or other 
magistrate by whatever name call^, having juribdiction under the Summary 
June^ction Acts in the place where the matter requiring the cognisance of a 
jubtice arises (Habitual Drunkards Act, 1879 (42 & 43 Viet. c. 19), s. 3). But 
ho much of tills pruvihion and of the Habitual Drunkards Act, 1879 (42 & 43 
Viet. o. 19), B. 10, as provides that the signature of an habitual drunkard apply- 
ing io be admitted to a retreat shall be attested^ by two justices of the peace 
liaving juruHUction under the Summary Jiu4^iction Acta in the place where the 
matter requiring the cognisance of a justice arises, is repealed, and such 
attestation maybe that of any jiibtico of the peace (Inebriates Act, 1888 (51 & 52 
Viet. o. 19), 88. 2, 4 ; Inebriates Act, 1898 (61 4t 62 Viet. c. 60), s. 16). 

(I) See note (p), p. 160, ante. 

la] HalSbual liinmkatdB Act, 1879 (42 ft 43 Viet. c. 19), a. 10 ; Inebriates 
Act, 1898 (61 ft 62 Viet. o. GO), s. 16. 

(6) Habitual Drunkards Act, 1879 (42 ft 43 Yict. %i. 19), s. 12 For a form of 
THquH*^tfor disi^hargo ainl disiliaigo, see EiKyclopoBdiaui Koiinsaiid I'teceiit’iits, 

Vul. VL, pp. 519, 520. 

M.L. — xviii, • a 
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in like manner as an habitual drunkard may be admitted (e)i etcept 
that the statutory declaration is not necesBarVi and that the^ atteat^i 
iug justice is not required to satisfy himseli that the applicant is - 
an habitual drunkard (d). 

467. The Secretary of State may make rogulatioos with respect 
to the procedure ou application for admission or re-admission 
into a retreat, or for the extension of the term of detention of a 
patient, the medical or other curative treatment of patients in 
retreats, including the enforcement of such work as may be neces- 
sary for their health, the inspection of retreats, and any other 
matter necessary or i)roper for carr 3 'ing into effect the statutory 
provisions with resiioct to retreats (s). 

458. Every liccnsoe of a retreat must, within two clear days 
after the receiJtion of any person received therein (/), send a copy 
of the application under which such person is so received, to the 
clerk of the local autliority and to the Secretary of State (c/). 

459. The council of any county or borough may contribute 
such sums and ou such conditions as it thinks fit towards the 
establishment or maintenance of a retreat, and two or more 
coimcils may combine for any such purpose (/i). 

460. Every licence to keep a retreat is subject to duty, and 
must be impressed with a stiuup of £5, and ]0«. for every patient 
above ten whom it is intended to admit into tho retreat, and every 
renewal of a licence must be impressed with a stamp of the same 
amount. These sums are deemed to be btamp d iitic s, and arc under 
the management of the Commissioners of Inland ilevenae(»); 
and all enactments for the time being in force relating to stamp 
duties and to dies, pliites, and other imploinents provided for the 
purpose of stamp duties, including all enactments relating to 
forgery and frauds relating to stamp duties, apply accordingly (t;. 
All expense incurred by the local authority in connection with any 
application lor the grant, reiie-val, or transfer of such licence 
must be home by the applicant, together with the stamp and 


(c) That IB, under the Ilahituiil DninkordR Act, 1879 (‘I't & 48 V'ict. o. 19). 
B. lU, as amended by the Inebiiates Act, 1888 ( jl & 52 Viet. c. 1!)), b. 4, and 
by tlio liiebrmteB Act, 1893 (61 & 62 Viet. o. 60), ». 16. 

(d) Inebriutcfl Act, 1898 (61 A 62 Viet. c. 60^, h. 17. l^ur foriiM of request 
for retention ajid ro-aihniteioii, nee KucyclojKi-dui of Fornie iind Precedent-’, 
Vol. VI., pp. 517, .M8. 

(c) /M., B. 20(1). A Togulalion ho made dmM not <toino into effect until it 
has lain four weeks on the table of nacli llouKo of Porliuiiioiit wliilo tlnit Houm- 
is Hiltiiig (Incbrialiw Act, l.S!)8 (til & 62 Viet. o. tiO), h. 21 (I) ). Tho niokiiig id 
ujiy^ Kiich TOgulalioUR and the ilAfe at which they come into effect uiuxt 1»' 
noliiieil in tho l.vwtm Oaztlfe {ihiJ., s. 21 (2) ). As to tho powers of a Se**.reta)y 
of Slate, HOe,' Inrlher. pp. 16.T el ««/., pout; ww also title I'oNSTiTimoNAT.'LAn^ 
Vol, Vn., pp. 82 el t,eg. 

(/) That u reoedved therein under the HabiliiHlDrniiknrds Act, 1879(42 &43 
Viet. c. 19). 

(y) Habitual Hxiinkazds Ant, 1879 (42 A 43 Viet, o, 19), b. 11. 

(A) Inebriates Aot, l898 (61 & 62 Viet. c. 60), s. 14 ; and a« to similar 
provisious witli icMid to tho maintenance of asylmns, oomparo title LiwaTH-r 
A 8i> Pbkhous ov iIhsoumj AIind. Pw form of agreumout, romuiire auto It), 

p. {(iV), pott. 

(•) ,Si-u title UXVKKUI. 
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fee for the licence ; and all fees for lirenres and for aearehes (t-), Swrr.i ; 

if any, tuuHl bo paid Ut the clerk of the local authority (Q.' 

The Secretary of Shite may, subject as thcroiii luontioned, „ 
prescribe the fees to be paid in carrying out tlio proviHioiis of the '^®*’'** 
ilabitual Drunkards Act, 1879 (m). 

The time during which a person is detained in a relreat is for all Poor Iaw 
purposes excluded from the computation of time of residence after reRfdencc. 
which a pauper cannot be removed from a parish (n). ■ 

Persons who hold their estates, other than ecclesiastical benoiiccH, Forfeiture, 
subject to any condition of residence do not incur any forfeiture 
through being detained in any retreat (o). 


iSuB-SKfyr. 2.’ -J nj^pedion of JUt rente. 

461 . The Secretary of State may from time to time appoint an Tuii^ctor. 
inspector of retreats, who holds office during his pleasure, and may 
also, if it appears to him and to the Treasury necessary (p), from 
time to time appoint a fit person as “assistant inspector of Assistant 
retreats,’* to hold office during his pleasure, and every person so ins|iectar. 
appointed has such of the powers and duties of the inspector of 
retreats as the Secretary of State may from time to time prescribe. 

The Secretary of State may, with the consent of the Treasury, liemunera- 
assign to the inspector and assistant inspector of retreats proper 
salaries or romunoralion and allowances, which, with the expenses 
of the inspectors and assistant inspectors {q) to such amount as is 
allowed by the Treasury, are paid out of uioue}B provided by 
Farliam&iit in that behalf (r). 

Every retreat mast from time to time, and at least twice in inapection. 
each year, bo inspected by the inspector or assistant inspector of 
retreats. The Secretary of State may at any time, on tlie recom- Piaohaige. 
mendation of the ins{>ector or assistant iiispector of retreato, or in 
his own discretion, order the discharge of any person detained in 
any retreat («). 

A judge of the High Court of Justice, on an application cx parte Appiiration 
at chambers, or a county court judge within whose district the to judge, 
retreat is situated, may at any time, by order under hia hand, 
authorise and direct any persons to visit and examine a person 
detained in a retreat, and to inquire into and report on any matters 


{k) That is, searcheB under the Habitual Dronkaids Act, 1879 (-IS & 43 Viet, 
c. 19). 

(l) Habitual HrunknidR Act, 1879 (42 & 43 Viet. o. 19), a. 14. The 
expression “patient” in the Inebriates Act, 1898 (61 & 62 Viet. c. 60), unless 
tbo context otiierwise requires, means a person who has been admitted into _a 
retreat, and whose teim of detentiou has not expired or been cuucliidcd by his 
discharge (Inebriates Act, 1898 (61 & 62 Viet. c> 60), s. 27). 

(m) 42 & 43 Viot. c. 19, s. 34. 

(n) IW,, B. 32 ; see Poor Bemoval Act, 1846 (9 & 10 Viet. c. 66), s. 1 ; and 
title PooB Law. 

(o) HaHtual Drunkards Act, 1879 (42 & 43 Viet. c. 19), 8.,33. 

(p) That is, for the due execution of the Habitual Drunkards Act, 1879 
(42 & 43 Viot. q. 19). 

(v) Li carrying out the provisions of the Habitual Drunkards Act, 1879 
(42 A 48 Viet c. 19). 

(r) Jhid.,9.13. 

(•) Z M,, 8. 16. ; and see further as to discharge, p. 161, omM. 
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which Bucb judge may think fit in relation to the pernuu so detained. 
The judge on receiving such report may, if he thinks fit, order 
the discharge of any per.'ion so detained from any such retreat (f). 

462. The inspector of retreats must, in the month of January 
in each year, present to the Secretary of Slate a general report 
Betting forth the situation of each retreat, the names of the 
licensees, and the number of habitual drunkards who have been 
admitted and discharged or who have died during the past year, 
with such observations as he thinks fit as to the results of 
treatment and the condition of the retreats, Tho Secretary of 
State must lay such report, together with tho rules, before 
Parliament (a). 

Sub-Sect. 3. — Leave oj Ahenu-e., 

463. A justice of the peace, at tho request of a licensee of a 
retreat, may, at any time after the admission into a retreat of an 
habitual drunkard, by licence under his hand permit such habitual 
drunkard to live with any trustworthy and respectable person 
named in the licence willing to receive and take charge of tho 
habitual drunkard for a definite time for the benefit of his health. 

Such licence is not in force for more than tw’o months, but may 
at any time before the expiration of that period be renewed for a 
farther period not exceeding two months, and so from time to time 
until the habitual drunkard’s period of dotenliou has expired (1»). 

464. The time daring which an habitual drunkard is absent 
from a retreat under such licence is deemed to be part of the 
time of his detention in such retreat ; hut not where such licence is 
forfeited (c) or revoked (d). 

Any such licence may be revoked at any time by the Secretary of 
State on the recommendation of tho inspector or assistant inspector 
of retreats, or by a justice of the peace, by whom such licence was 
granted, by writing under his hand, and thereupon the habitual 
drunkard to whom the licence related must return to the retreat (r). 

Scb-Skct. <1. — Offemen. 

465. If a licensee of any retreat neglects or permits to be 

DBgleclied any habitual drunkard placed in the retreat in respect of 

which be is licensed, or contravenes or wilfully fails to comply 
with the statutory provisions or fails to observe the rules made by 
the Secretary of State, he is guilty of an offence (/). 

(f) Habitual Druukards Act, 1879 (42 & 43 Viet. o. 19), s. IS. For piocedure 
in the county court, see title County Courts, Vol, VIII., p. 660. 

(o) Habitual Bninkards Act, 1879 (42 & 43 Viet. c. 19), s. 16. A printed copy 
of rules ]>uiporting to be the rules of a retreat, signed by the mspoctor or 
assistant inspector of retreats, is evideiice of such rules ; the rules may from 
time to time be cancelled or altered by tbo Secretary of State {Und., s. 17). For 
form of model rules, see Hncyclopsedia of Forms and Precedents, Vol. VI., p. 523. 

(b) Ihid, B. 19. For form of iioenoe, see Encyolop&edia of Foims and Prece- 
dents, Vol. VI., p. 520. 

(e) As by the patient escaping (see p. 166, post) or refusing to be restrained from 
intozioating liquort (Habitual Drunkards Act, 1879 (42 & 43 Yict. o. 19), s. 21). 

(d) lUde, s. 20; as to tbe calculation of time in case of an escape from a 
retreat, see p. 166, post, ^ 

(a) Habitual Drunkards Act, 1879 (42 ft 43 Viet. c. 19), a. 22. For form of 
revocation, see Enoyolopeedia of Forms and Precedents, VoL VI., p. 521, 

(/) J6id.,ss. 17,23. ' 
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Any pet’POTi is RUilly nf an ofTenco who in tronio. or, beinR uii 
officctr, survnnli, or otimr iHiruon employed in or about a rotreat, 
wilfully nogloclB, any habitual drunkard detained in a retreat, or 
induces or knowingly assists an habitual drunkard detained in a 
retreat to csuaiie therefrom, or, without the authority of the licensee 
or the lundical ofticor of tho retreat (proof whor(K)f lies on liim), 
brings into any rulroat, or, witliout the authority of the medical 
officer of the rotreat, except in the case of urgent necessity, gives 
or BU})plie8 to any person detained therein any intoxicating liquor, 
or sedative narcotic, or stimulant drug or j>ro])aration (ff). 

466. An habitual drunkard, who, while detained in a retreat, 
wilfully neglects or refuses to conform to tho rules thereof, is 
deemed to be guilty of an oitence and is liable upon summary 
conviction to a penalty not exceeding or, at the discretion of 
tlie court, to be imprisoned for any {jeriod not exceeding seven 
days, and at the expiration of his imprisonment (if any) for such 
offenco he must be brought back to such rotreat to be detained there 
for curative treatment until the expiration of Ids prescribed period 
of detention in the retreat, and in reckoning such period tho time 
during which such person was in prisou must ho excluded from 
computation (h). 

467. If an habitual drunkard escapes from a retreat, or from 
the person in whose charge he has 1)eGU i)laced under licence as 
before mentioned (t), any justice or magistrate having jurisdic- 
tioii in the place or district where ho is found, or in the place or 
district whore the retreat from which he escaped is situate, may, 
upon the sworn information of the licensee of such retreat, issue a 
warrant for the apprehension of such habitual drunkard at any 
time before the expiration of his prescribed period of detention; 
and such liabitnal drunkard must, after apprehension, be brought 
before a justice or magistrate, and may, if such justice or magistrate 
so order, be remitted to the retreat from which he so escaped (f). 
Such a warrant may be issued by any justice having jurisdiction 
in the place where the escaped person roaideB (^)i If the palienli 
was absent from the retreat on licence (1) tho licence is ipso facto 
forfeited by the escape {m). 

If a patient escapes from a retreat, the time between his escape 
and his return to the retreat is not treated as part of his term of 
detention in the retreat (?i). 

468. Ill case of the death of any person detained in any retreat 
a statement of tho cause of the death, with the name of any person 
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(.7) Habitual Drunkards Act, 1879 (42 A 43 Yict. c. 19), s. 24. 
h) IM., B. 25, 

(•) See p. 164, ante. 

(/) Habitual Drunkards Act, 1879 (42 & 43 Yict. c. 19), s. 26. 

{k) InebriateB Act, 1898 (61 ^ 62 Yict. o. 60), s. 18(2); see also Habitual 
Dnmkards Act, 1879 (42 & 43 Yict. o. 19), b. 21. 

g See p. 164, ante. • 

i) Habitual Drunkards Act, 1879 (42 & 43 Yict. c. 19), a. 21 ; aee note (e), 
p. 164, ante. 

(n) InebriateB Act, 1898 (61 & 62 Yict. o. 60), 8. 18 (1). 
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preeeiif. at the death, must he drawn up and signed by thu prin* 
cipal medical attendant of Huch retreat, and copies thoroof, dtlly 
certified in 'writing by the licensee, must Im by him transpitted 
to the coroner and to the registrar of deaths for the district, 
to the clerk of the local authority, and to the iMirson by whom tho 
last payment was made for the deceased, or to one at least of the 
l)ersons wlio signed the statutory declaration that the applicant was 
an habitual drunkard (n). 

Failure on the part of the medical attendant and licensee of a 
retreat to comply with this provision is an offonceOO- 

469 . In case of the death of a patient absent from a retreat 
under licence, a statement of the cause of the death, with the name 
of any person present at tlie death, must he drawn up and signed 
by a duly qualified medical practitioner, and copies thereof, duly 
certified in writing by the person in whose charge the patient had 
been placed, must be transmitted to the same persons and authorities 
Gs is the case of a death in a retreat (]>). 

If the person in charge of the patient fails to comply with the 
requirements of this section, lie is guilty of an offence ( 9 ). 

470 . Any person, not being an habitual drunkard detained in a 
retreat, who is guilty of an offence against the Habitual Drunkards 
Act, 1879 (r), to which no other penalty is affixed, is liable on 
summary conviction to a penalty not exceeding £ 20 , or, at the 
discretion of the court, to be imprisoned for any term not exceeding 
three months with or without hard labour («). 

Stts-Segt. 6 . — Legal Proceedings , 

471 . The Summary Jurisdiction Acts (0 apply to all offences in 
respect of which jurisdiction is given to any couri of summary juris- 
diction by the Habitual Drunkards Act, 1879 (r), or which are directed 
to be prosecuted, enforced, or made before a court of summary juris- 
diction, or in a summary manner, or upon summary conviction (t<). 


(o) Habitual Drunkarda Act, 1879 (12 & 13 Yict. c. 19), a. 27 ; see olao title 
CoaoNEua, Yol. YTll., p. 243. For form of statoment, seo kjncyclopaedia of Formal 
and Precedents, Yol. VI., p. 521. As to the general duties of a rjgistror of 
deaths, see title Beoistaation oj? Births, Marriages, and Deaths. 

(p) Inebriates Act, 1898 (61 A 62 Viet. c. 60), s. 19 (1) ; see the text, supra. For 
form of statoment, see Encyclopaedia of Forms and decedents, Yol. YI., p. 622. 

(g) Inebriates Act, 1898 (61 & 62 Yict. c. 60), s. 19 (2). That is, an offence 
against the Habitual Drunkards Act, 1870 (42 A 43 Yict. o. 19). 

(r) 42&43 Yict. c. 19. 

(aj I bid.y B. 28. 

(Q See note (Oi p- 97, ante, and title Magistrates. 

(u) Habitual D^nki^s Act, 1879 (42 A 43 Yict.o. 19), s. 29. The expression 
» court of sutnxnary jurisdiction” means as regards England any justice or 
justices of the neaoe to whom juxisdichon is jgiven by the Summary Jurisdic- 
tion Acta (see title Magistrates) ; provided that the court when heorinff and 
Setermining an information or conmlaint under the Habitual DrunRaids 
Act, 1870 (42 A 43 Yict. c. 19), shall be constituted either of two or more 

S ' » of the peM in petty sessions, sitting at some place appointed for 
g petty sessions, er of some ms^trate or oi&cer sitting alone or with 
othera at some court or Other place appointed for the administration of justioe, 
and lor the time being empowered by law to do alone any act au&orued to be 
done by more than one justice s. 8). As to the effect of an order under 
the luebriates Act, 1878 (61 A 62 Ytot, c. 60), on an old age pension, see title 
daiMlKAL Law AHJ) PROCEnURB, YoL p. 554. 
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472. If anj person thinks himself aggrieved by any conviction 
or order of a court of summary jurisdiction he may appeal. 

The appeal must be made to the next court of quarter sessions 
for the county, borough, or place in vrhich the cause of appeal has 
arisen, held not less than fifteen days and (unless adjourned by 
the court) not more than four months after the conviction or 
order appealed from (v). 

473. Any action against any person for anything done in 
pursuance or execqtion or intended execution of the Habitual 
Drunkards Act, 1879 (w), must be commenced within two years 
after the thing done, and not otherwise. 

Notice in writing of every such action and of the cause thereof 
must be given to the intended defendant one month at least tefore 
the commencement of tho action (w). 

Sect. 2. — Supply of TAquor to IJahitual Dmnlutrds. 

474. "Where, upon the conviction of an offender, the court is 
satisfied that an order of detention in an inebriate reformatory (x) 
could be made, then, whether an order of detention is made or not 
the court must order that notice of the conviction, with such par- 
ticulars as may be prescribed by a Secretary of State, be sent to the 
police authority (within the meaning of the Police Act, 1890 (y) ) 
for the area in which the court is situate (a). 

But a magistrate can only make such an order if the defendant 
consents to be dealt with summarily (6). 

475. Where a court in pursuance of the above provision 
orders notice of a conviction to be sent to the police authority, the 
court must inform the convicted person that the notice is to be so 
sent ; and if the convicted person within three years after the date 
of the connetion purchases or obtains, or attempts to purchase 
or obtain, any intoxicating liquor at any premises licensed for the 
sale of intoxicating liquor by retail, or at the premises of any 
club registered in pursuance of the provisions of Fart HI. of the 
Licensing Act, 1902 (c), he is ILablo, on summary conviction, to a fine 
not exceeding, for tho first offence, and for any sabsequent 
offence, <10«. ; and if the holder of any licence authorieing the sale 
of intoxicating liquor by retail, whether for consumption on or off 
tho promisos, or any person soiling, supplying, or distributing 
intoxicating liquor, or authorising such sale, supply, or distribution 


(i») Habitual ]'>ninknnlH Act, ISIS (43 & 43 Viet, o, IS), e. 30, 

(m'} 43 &43 Viet, c. IS, 31. As to tho pruteolion of public officcra gene- 
rally, poe title L'UBtio AoTiruuiTiBs and I’nimic OvjnciiKa. 

(«) Under the Inebriates Act, 1698 (61 & 62 Viet. o. CO), ss. 1, 2. See title 
URIMINAI, XiAW AND PROOEDtIRB, Vol. IX., pp. 417, 418, .93-1. 

(v) 63 & 64 Viet 0 . 40. See title Fultck. 

(а) Licensing Act, 1902 (2 Edw. 7, c. 28), e. 6 (1). 

(б) Inebriates Act, 1898 (61 & 62 Viet c. 60), a. 2 ; Commiuumtr FtHiee v. 
Umouan, 1 1903J I X. B. 896. For procedure before courts of anminary juris- 
diction.. see title MAaiSTKATB;.<i. 

(c) n lildu. 'i, i>, 28. 
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on the premisea of a club so registered, urithin that period 
knowingly sella, supplies, or distributes, or allows any person 
to sell, supply, or distribute intoxicatug liquor to, or tor the 
consumption of, any such person, he is liable on summary ooutIo. 
tion for the first oficnce to a fine not exceeding £10, and for any 
subsequent offence in respect of the same person to a fine not 
exceeding £‘2U (d). 

HeRulations are made by the police authority for the purpose of 
securing the giving of information to licensed persons and secre- 
taries of such registered clubs of orders made under the provision 
before referred to, and for assisting in the identification of the 
convicted persons (e). 

Sect. 8. — Inehiate Reformatones, 

476. The Secretary of State may establish inebriate reforma- 
tories (called State inebriate reformatories), and for tliat purpose 
may, with the approval of the Treasury, acquire any land, or erect 
or acquire any building, or appropriate the whole or any part of 
any building vested in him or under his control, and any expenses 
so incurred are paid out of moneys provided by Parliament (/). 

The Secretary of State may moke regulations for the rule and 
management of any State inebriate reformatory, and for the classifi- 
cation, treatment, employment, and control of persons sent to it in 
pnrsuance of the Inebriates Act, 1898 (g), and for their absence 
under licence; and, subject to any adaptations, allerations, and excep- 
tions made by such regulations, the Prison Acts, 1865 — 1898 (/() 
(iiicludiug the penal provisions thereof), apply in the case of every 
such reformatory as if it were a prison. Bat no regulation must 
authorise the infliction of corporal punishment in any State 
inebriate reformatory (i). 

477. The Secretary of State, on the application of the council 
of any county or borough or of any persons desirous of establishing 
on inebriate reformatory, may, if satisfled as to the fitness of the 
reformatory and of the persona proi^osing to maintain it, certify it 
as an inebriate reformatory, and thereupon, while the certificate is 
in force, the reformatory is a certified inebriate reformatory (k). 

478. The Secretary of State may make regulations prescribing 
the conditions on which such certificates are to be grunted and 
held, and the circumstances in which they may bo withdrawn or 

(d) Licoutiiug Act, 1902 (2 Kdw. 7, o. 28), a. 6 (2); nee also title Ci.uds, 
Vol. IV., p. 431. 

(e) Ibid., 8. C (3). Aa to the clubs and orders leferroil lu, see p. 107, nnte. 

If) IneMates Act, 1898 (til ft 62 Yiot. o. GO), s. 3. 

(p) 61 ft 02 Viet. c. 60. 

" (A) Prison Act, 1866 (28 ft 29 Vm#. c. 126); Prison Act, 1877 (40 ft 41 Viet 
e. 21) ; Prison (Officers Duperaunuation) Act, 1878 (41 & 42 Viet c. 63); Prison 
Act 1884 (47 ft 48 Viet c. 61); Prison (Officers’ Buperaiinuation) Act, 1886 
(49 ft 60 Vict. 0 . 9) ; Prison (Officers’ Superaunuation) Act, 1893 (66 ft 67 Yiot 
a. 26) ; Prison Act, 1898 (til ft 62 Vict o. 41) ; and see title PmsoNS. 

(0 Inebriates Act, 1898 (til ft 62 Vict c. 60), s. 4. 

(A) Ibid., 8. 6 ( 1 ). Within the meaning ot the Inobrintos Act, 1898 (61 ft 62 
Vict u (itt). ‘ 
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resigned (1), the establiuhment, management, maintenance, and 
inepeotiou nf certified inebriate reformutorios, the claHsitication, 
treatment, employment, and control of the inmutea of certified 
inebriate reformatoriee, and the application of tlioir earnings, the 
transfer of such inmates from one certified inebriate reformatory 
to another, their ubsoncct under licence, and their discharge, and 
the transfer of inmates from a State inebriate reformatory to 
a certified inebriate reformatory, or in special cases from a certified 
inebriate reformatory to a State inebriate reformatory ; and may 
thereby impose a fine not eKceoding £20, or imprisonment for a 
tenu not excoeding three moiitlis with or without hard labour, for 
the breach of any aucli regulations (m). 

In reckoning the period of detention of any person dotainod in a 
certified inebriate rcfoimatory the time during which he is so 
imprisoned is not computed («). 

Where by any such regulations a breach of the regulations 
is made piinisliable by fine or imprisonment, the breach is an 
offence which may be prosecuted summarily (u). 

The Secretary of State may, with the consent of the Treasury 
as to number, appoint inspectors of certified inebriate reformatories 
and assign them such remuneratioit ont of money provided by 
Parliament as the Treasury may detenuine (p). 

479 . The Treasury may contribute out of money provided by 
Parliament such sums, on such conditions as the Secretary of 
State recommends, towards the expenses of the detuntiou of persona 
in certified inebriate reformatories (q). 

The council of any county or borough may contribute such 
sums, and on such conditions, as it tliinks lit, towards, or may 
itself undertake, the establislimontor maintenance of a reformatory 
certified or intended to be certified, and may defray the whole 
or any part of the expenses of detention of any person in any 
certified inebriate reformatory, and two or more councils may 
combine for any such purpose (c). 

The council of a borough may borrow for any such purpose in 
like manner ns if it were a purpose for which it is authorised by 
the Municipal Corporations Act, 1882 («), s. IOC, to borrow (/). 

The expenses of conveying a person to a certified inebriate 
reformatory must bo defrayed by the police authority by whom or 
at whoso instance he is conveyed, and are deemed part of the 
current expenses of that police authority (u)- 

480 . Every officer of a certified inebriate reformatory authorised 
in writing by the managers of the reformatory to take charge of 

(l) Inebriates Act, 1898 (01 & 62 Viot. c. 00), s. 5 (2). 

(m) I bid., B. 6. 

(n) Ibid. 

(o) Inebriates Act, 1899 (62 A 63 Viet. c. 33). s. 2. 

Inebriates Act, 1898 (61 & 62 Yiot c. 60), s. 7. 

(r) JHd., B. 9 (1) ; compsie p. 162, ante. For forms of aneement and oon- 
vejnnoe, see Enoyclopndia of Forms and Fieoedents, Vol. Yl., pp. 328. 534. 

{() 45 & 46 Yict. c. 50. • 

If) Inebiiatos Act, 1898 (61 ft 62 Yiot. o. 60). a. B (2). 

(«) Ibid., a. la 
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tNTOXlOATlKn TiIQUO)tS. 

any |ieraoJi ordered t«* Im duUinoil for the p»u'|>(»k.e o! c<)tiyeytti||| 
hiTu to or from tlie reformatory, or of apprehending iwid bringing 
him back io the roformatory in case of hie encape or refnsat to 
rularn, has, for the purpose and wliilo ungagod in that duty, all the 
powers, protections and privileges of a constable (a). 

If any person ordered to be detained in a corlilied inebriate 
reformatory usca))us therefrom, or from tho charge of any person 
in whose charge ho is plaml iimhtr liuunce, before the expiration of 
his period of detention, ho may be a|)prcbcrided without warrant 
and brought back to the roformatory (/<). 

Jn certain circumstances a county court judge has power to 
make an order for the recovery of expenses against the inebriate’s 
estate (c)> 

481 . Tho I’oor Kemoval Act, 18d(i (•!), s. 1, applies to a person 
detained in or absent under licence from a State inebriate reforma< 
tory, or a certified inebriate reformatory, as if ho were c prisoner 
in a prison within the meaning of that enactment («). 


Part XVIII.— Sale of Intoxicating Liquors 

on Credit. 

SacT. 1. — Sjnrits. 

482 . No person can maintain any action, or suit fur, or recover, 
either at law or in equity, any sum of money, debt, or demand 
for or on account of any spirituous liquors ^except spirituous 
liquoi's sold to be consumed elsewhere than on the premises 
where sold and delivered at the residence of the purchaser in 
quantities not less at any ouo time than one reputed quart), 
unless such debt has been bond fide contracted at one time to 
the amount of 20s. or upwards. Nor can any particular article 
or item in any account or demand for distilled spirituous liquors 
(except such as have been sold and delivered as above mentioned) 
be allowed or maintained where the liquors delivered at one time, 
and mentioned in such article or item, do not amount to the full 
value of 208. at the least, and that without fraud or covin; and 
where no part of the liquors so sold or delivered have been 
returned directly or indirectly. Any retailer of spirituous liquors, 

(o) Inelniates Act, 1698 (61 & 62 Viet c. 60), b. 11 (1). 

hj IhH. s. 11 (2). 

(c) lUd., B. 12. See title CJoujfXT CouBta, Vol. VEIT., pp. 669, 66a The 
expiesnon “expenses” in relation to the detention of a person lu a certi> 
figd inebriate roformatory, in the Inebriates Act, 1898 (61 & 62) Viot. c. 60), 
includes, unless the context otherwise requires, the exTOuses of his custody 
uad maintenance, whetiidr in the letoimatory or when absent tha» »from undor 
licence, and any other enienses directed by that Act, or by any order made 
thereu^er, to he defrayed by the manoMrs, and aTso any expenses tne nwed by 
the managers in assuting him to return to bos home or place of esttlemeat on 
the expiration of fais term cf detention (ibid., a. VJ). 

((f) 9 & 10 Viot. c. ; compare p. 166, ante, and Sec title Pqou Latr. 

If) Inebriates Act, 1698 (61 & 62 Viot. c. 60], i. 22. 



Part XVIII. — Salk or Imtoxicatinq Liquors on Credit. 


with or without a licence, taking or receiving any pawn at pledge 

from any person by way of security for the payment of any sum of f^ubtts, 

money owing by such person for such liquors, forfeits the sum of 40«. > 

for each pawn or pledge so taken in or received by him, to be levied 
and recovered by warrant under the hand and seal of one justice 
of the peace where the offence is committed, one moiety thereof to 
be^ to the use of the poor of the parish where the offence is com* 
mitted, and the other moiety to the informer or informers. The 
person to whom any such pawn or pledge belongs ^e the same 
remedy for recovering such pawn or the value thereof as if it had 
never been pledged ( f). 

483. If spirits are sold and delivered at one time to a greater Sale of 
value than 20«. it is immaterial that part is one sort of spirits diSneat 
and part another sort, and that the price of each part taken 
separately is below 20«. (t/). 

The prohibition against recovery of the price applies to cases Paichaae for 
where spirituous liquors are sold in small quantities for the 
purpose of resale in the purchaser’s business and not for his own 
consumption (h). 

But the prohibition does not apply to spirits sold by an innkeeper lunkeeper. 
for the consumption of a guest residing at bis inn (i). 

484. If a score is run up for spirits, beer and food, the value Partly apiriu 
of the items other than the spirits can be recovered, although the 

price of the spirits cannot (/:) ; aud the price of the spirits cannot 
be recovered even if merely incidental to other entertainment (1). 

485. A security, such as a bill of exchange, given for the price Bin of 
of spirituous liquors sold in such quantities that the prohibition ezchanga. 
against recovering the price applies, is void, and nothing can be 
r«iCO^'^r6d in an action upon it, oven though the price of the 
spirituous liquor was only a part of the consideration (m). 

But if a publican takes from a guest two securities, both at one Double 
liiuo. for his score which consists partly of a demand for spirits but •ecurity. 
to a less extent than tho amount of cither security, he can recover 
on oue of the securities, though not on I)oth (n). 

Moreover, if money has been paid ou account of a debt which Appiopriatipa 
is ]>artly for spirituous liquors of wliich the prico could not, payment, 
owing to the statutory pi’oluliition, he rccoverotl, and the person 

(/) Sale of Spii'ilR Aufc, 1700(21 GtH). 2, o. 40)(ci>iiiiiioiily culleO tho Tippling 
Aut*j, 8. 12; ShIo «£ Spirits Act, ISlW (2.# & 20 Viet. c. 38), m. 1. As to pawns 
and pledges goiiorully, wo title and rLKiHiKs. 

(7) 0/renti v. IMrr (1830), 4 0. & I’. 307. 

f/i) v, linHiiusim (1821), 5 B. & Aid. 241 ; linyhe^ v. /hme (1811), 1 

Q. B. 201, ovoiTuling Jack^tvu v. AUrill (1793), Poakep 2H [ISOJ. 

(*) Proctor V. Nirholnon ( IS3i>). 7 G. & V. itt. 

{L) Oiljtvi V. ReniHe (1809), 1 Solwyn, I^aw of Nisi I'liu.s, 01 (i;;ih eil., VoL L« 
p. 70), ^ 

(f) Jiurnyeitt v. HnUhnson, nwfrt’a, 

(m) Svolt y. Qilhowe (1810), 3 Taunt. 22U; QaitMU v. Greailusod (1822), 1 
Dow. & Ky. (K. B.) 359. But SveiKer v. Smith (1811), 3 Camp. 9, was deddod 
in a eontrury sense. As in hills of exchange, see titlu of Kxiuianoe, 

Fkobaissuhy Nutxs, AMD Nkuotiablk iNSTKUMfKrfTS, Vol If., pp. 457 fit iey. 

(»*) Uroukihnnk V. Rokt (1831), 5 C. A i\ 19. 
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8bct. 1. 
Spirits. 

CroRS 

accounta. 


Beer 

consumed on 
premifles. 


Reialt. 


paying the money on account does not appropriate it to any portion 
of the debt, the payee ia entitled to approprmte the payment to the 
price of the spirits and to sue lor the other items of the debt (o). 

Wliere a settlement baa been come to between two persons upon 
cross accounts, it is binding even on one whose debt or a part of it 
consisted of the price of spirits bought on credit, the price of which 
could not have been recovered owing to the statute on prohibition (p). 

Sect. 2. — Beer etc. 

486. No action can be brought or is maintainable in any county 
or other court to recover any debt or sum of money alleged to be 
due in respect of the sale of any ale, porter, beer, cider, or perry 
which was consumed on the premises whore sold or supplied, or in 
respect of any money or goods lout or supplied, or any security 
given for, in," or towards tho obtaining of such ale, porter, beer, 
cider, or perry (2). 

Sect. 8. — For Purposes of JtrsaU. 

487. The price of beer sold to the defendant for the purpose of 
being resold in licensed j)remiKOS carried on for his benefit, but of 
which he is not the licensee, can be recovered from him, ns such a 
contract is not a fraud upon the licensing system (r); in other 
words, because tho purpose is not illegal (a). 


( 0 ) Crookahnnh v. Bnpra; Philfiutt y. Jone^ 2 Ad. & VA. -11; 

Dawson v. liemnant (1800), 6 Ef*p. 2-1; aud boo tiilo Contract?*, Vol. VJL, 
pp 409 vt seq. 

(p) Dawson v. Jlemnani (1800), 6 IDsp. 24. For tho statutory prohihitioii 
refemd to, see pp. 170, 171, a/ite. 

(a) County Courts Act, 1888 (01 & o2 Viet. c. 4:J). 8. 182. 

(fj Brookery, Troor/ (18;i4), d 15. & Ad. 1002; but see Ah.m ?. Hmiphrtu 

(1827). Mood. £M. 132. 

(.) llvlgtony. Temple (1813), 5 Taunt. 181 ; I'lit see Dunitmg v. Owen, [1907] 
2 K. B. 237. 


INVENTIONS. 

See Fatbmis and Inventions. 


INVENTORIES. 


See BniU or Salb ; Bxbcdtobs and Adminibtbaxobs ; YAiiUEse and 

Appiuisbb8. 
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I. 0. u. 

See Bills or Exchahgb, Frohisbobv Notes, anp NBaoTUMdi 

Insibvmbnts. 


IRISH OFFICE. 

See Gonstitptional Law. 


ISLE OF MAN. 

See Dependencies and Colonies ; Botal Forces 


JACTITATION. 

See CoNPX/icT of Laws ; Husband and Wife. 


JETSAM. 

See Shipping and Navigation. 


JEWS. 

See Ecclesiastical Law; Husband and Wive. 


JOINDER. 

See County Coubts; Pbaciich and Fbochditbi^ 
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JOINT AND SEVERAL PROMISES. 

See BiijitS of PiXchange, Fhomissoby Notes, and NuooTiABija 
Instruments ; Contract ; Guarantee. 


JOINT STOCK COMPANIES. 

See Co.Mi*ANiKS. 


JOINT TENANCY. 

See. Descent and Distribution ; Personaij Property ; Bead 
Property and Chattels Beal. 


JOINTURE. 

See Husband and Wife; Personal Property; Pieal F’ropbrty 

AND Chattels Beal. 


JUDGE- ADVOCATE -GENERAL. 

See. Eoyal Forces. 


JUDGMENT CREDITOR AND JUDGMENT 

DEBTOR. 

See Bakkbup'jcy and Insolvency; Execution. 


JUDGMENT SUMMONS. 

See Bankruptoy and Insolvency. 
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JUDGMENTS AND ORDERS. 
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Sect. 1. Dejj'inition - - - - - - - - -176 
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Sub-Boct- 6. Default of other Kiuds - - - - - 188 
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Sub-soct. 6- Summary Judgment lUtor Aj^peoranco - - 190 
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^ii.) In tlio Xing’s Bench Dhif^ioii - - - - 109 
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Sect. 9. Amendment or on Setting Asmifs Judgments ok 
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Sub-sect. 2. Clerical or Accidental Mistaken - . - 213 

Sub-sect. 3. Judgments in Jlefault - - - - - 214 
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Sect. 11. Beoistration - -- -- -- - 220 
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Amendment of Writ - - PusADiNG ; Practice and Bko^ 
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JODGMENTf? AND OBPKItrf. 
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JHati'^iiS - - - - fp 

Enforcement of Jiohjinent'S - „ 
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Exeentore and Ad win hind r.r^ 
Extemimi of Jwlfptieah 

Foreign JndfiTunita - - „ 

Home of J^urda - - - . 

Infanta - - - - ,i 

Inferior Oontia - - - - 

/n/uTic^/o/f - - - - M 

Interim Ordera - - „ 


Joint Contrarttra - - - 

Joint Debtors - - - 

Joint Tortfeasors - . - 

JudijiMnU ot‘ hiah and SeoHht, 
Courts f Enforcement of 
Judicature, Sujneme Court o/ 
Judicial Committee 

Judicial SejMration 
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Fteading - 

Priority . - - - 


Proof of Judgment 
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Specijic Performanre 
Summary Jurhd%rtwu - 


PfiiLOTlCE ASfU PH'" 

*"OUNTT COFRIP. 

Distbess. 

Contempt op Court, Attachment, 
AND Committal ; Execution. 
Execution, 

Exectjtoks and Admtnistratorr. 
(’oNrr.icT OF liAws; County 
Courts. 

Ct)Ni.-i.ior OF Law.*?. 

Paiujament. 

Infants and Guildisen. 

(’ouNTY Courts; Courts. 
Injunction. 

Pan k jiuptc; y and Insol v knty ; 

C'OMPANIFS ; EXErirrORS AND 
Administrators; Husband and 
W irii; lx.irNCTU)N. 

Contract. 

Contract; riiAUTicB and Proce- 

DTTRE. 

Tort. 

CoNixicT OP Laws. 

OoiTR'rs. 

Constitutional Law ; Courts ; 

DEPENDKXriKS AND COLONIES. 
llUSHAND AND AVlFE. 

('OUUTS, 

Evidence. 

IjIen. 

JiUNATics and Persons of Un- 
sound Ml NIL 
Crown Prat j ice 
Husband and 'NVifb, 

Estoitel. 

Libel and Slander; PiiEAding. 
Bankruptcy and Insoi.veni y ; 
(/’OMi ANiEs ; Execution ; Execu- 
TORS AND Administrators. 
Evidkncmi. 

lUNKliri'TCY AND INSOLVENCY. 
Sheriffs and Bailiffs. 

SpKf ’ I Fio Pe rfo r mange . 
Maoistrates. 

Companies; Partnerbuip. 


Sect. 1. — Definition, 

488 . The terms ‘‘judgment'’ end “order” in their widest sense 
may be said to include aiiy decision given by a court on a ques- 
tion or questions at issue between the parties to a proceeding 
properly before the court (a). The terms as used in this title 


(a) The judgments and ordera referred to in this article ar^'udgmeuts and 
eraers of the king's Bench and Chancery DivisioiiH of the Pugh Court and 
orders of the Court of Appeal. Por judgments and orders of theUouse of Lords, 
see title Farltament ; for judgments (or deoraes) in the Probate, Divorce, 
and Admiralty Division^ see titles Admiralty, Vol. I., pp, 103, 122 et eeq ; 
Kzxoutors and Admlnirtk^tors, Vol. XIV., pp. 174 eteeg, ; Husband and 



Judgments and Oedem, 

eiolude deoiBions of a court in cnramal ib) an opposed to rhil 
matters ; and Kuch decisions of the court ia civil matters as do act 
determine the main question or questions at issue betvrecn the parties 
for the determination of which resort has been had to the court, but 
only determine preliminary or subsidiary questions relating to pro- 
cedure, are not considered hero in detail (c). When considered 
separately, the terras overlap considerably and are incapable of 
oxact definition (d). An order in the nature of a judgment may be 
enforced as though it were a judgment to the same effect (e), but this 
notwithstanding, there are distinctions between the two terms (/). 


Skct. 2. — Claniiifimtimi, 

Sms-SscT. 1. — Jnnm; In itcrsamm, 

489. A judgment may be a judgment tn rem or a judgment in 
personam or inter partca (a). 

Wins, Vol. XV]., pp. 6i*6et8etf.; in baiikriiptcj. Roe titlo Eankruptcy and 
Jnsolvisncv, Vol. II., pj). So et 241 etseq.; in lunucy matters, 

HOC titlo LxjNxmcs and Peiibons or Unsound Mind; in county oouits 
and other courts of local jurindictioD, see title County Courts, -Vul. VIII., 
pp. 533 et aeff , ; and of the Judicial Committee of the Privy Council, see 
title Courts, Vol. IX., p. 45. Deforo the reform of legal prucodure 
eilcGted by the Judicaiuro Acts, 1873 — 18t)4, tlio “judgment” of the 
courts of common law corresponded to the “ decree ” of the Coiii't of Chancery ; 
but now the term “judgment” includes decree (see Judicature Act, 1873 

S 3(i & 37 Viot. c. 06), s. 100). This, however, is only for the purposes of the 
Tudicaturo Acts Noe He liimteadt Jt!x parte Dale, [1S93] 1 Q. 15. 199, C. A., 
per Lord K.suer, M.ll., at p. 203; compare Tiurrom v. Holley (1887). 35 Ch. 1). 
123, per Ortl'n'Y, J., at p. 124). The term “court” includes mastors, district 
registrars, and official reioiees, as well as judges of the court. 

{h) For jud^ents in criminal cases, see title CaiMiNAL Law and Pko- 
OEDURE, Vol. IX., p. 376. 

(c) For orders made in those matters, see title Practice and Procedure ; 
and see also titles Bankruptcy and Insolvency, Vol. IT., pp. 26, 55, 315; 
Companies, Vol. V., pp. 410, 648 ; County Courts, Vol. VIll., pp. 503 tt anj. ; 
Husband and Wife, Vol. XVI., pp. 516 ct aeq.; Injunction, Vol. XVll., 
pp. 197 et aeq. 

(d) The words havo sometimes been used as though “ order ” was the genus 
of which “judgment” was a species. “To constitute an order a final 

judgment nothing more is necessary than tliat there should be a proper litia 
conteatatfo, and a final adjudication between tlio ])nTtios” (2ie FaithfuU, ExparU 
Moore (1885), 14 Q. B. D. 627, 0. A., perliord Selborne, L.C., at p. 632). 

(e) it. S. C., Ord. 42, r. 24. 

(/) Ex parte Chinery (1884), 12 Q. B. B. 343, per Cotton, L.J., et p. 345; 
approved in Onaloiu v. Inland Revenue CommUsionera (1890), 25 Q. B. 1). 465, 
0. A. ; Re Stockton Iron Furnace Co. (1870), 10 Ch. D. 335, C. A., per Jesbel, 
M.U., at p. 349. The most important distuiction has reference to the issuing 
of a bankruptcy notice; see title Bankruficy and Insolvency, VoL IL, 
p. 26. The following are instances of onlors which are not judgments: — 
The decision of the High Court on a case stated by the Oommisrionors of 
Inland Bevenue under the Stamp Act, 1870 (33 & 34 Viet. o. 97), s. 19 
{Onalow V. Inland Revenue Commiaaicnera, supra); a consent order staying pro- 
ceedings {Joynt V. MacCaI)e, [1899] 1 1. E. 104); an order of a Divisional Court 
affirming on order of an alderman of the City of London upon a summons jEor 
wages by a seaman under the Merchant Shipping Act, 1894 (57 & 58 Viet, 
c. 60), 8. 164 (Austin Friars Steamship Co. v. Sirack, [1906] 2 K. B. 499, 0. A.) ; 
and see, further, titles Bankbu#toy and IzOsolvenoy, Vol. IL, p. 26 ; Com- 
panies, Vol. V., p. 504 ; Husband and Wife, VqI. XVT., pp. 620, 621. 

{g) For a full discussion as to judgments tn rem and in personam, see title 
Bstopvkl, Vol. XI fL, pp. 327 ei Ceq.^ 338 et eeq. 


in 

Sect. I, 

Definition, 


In rem and 
tn personam 
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PlIPT. ft. 

Clt8Sifica< 

tion. 

Interloontory 
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Sli'n SRcr. /uf.t)f^u»rtory ; FfnnL 

490. A judgmeul or ordor which delonninoM the principal mattet 
in i|iiestion is termed “ linal '' (h). An order which does not deal 

{h) Blaokstone says : I'inal jnt1gmoiit» nro puch as at ouce put an end 
to tae action by declaring; that the ]>laiiitiJT hoa ciilior oiititled himself, or 
haa .not, to lenovt'r tbo remedy he sues Tor ” (3 Rl. C'cnn, p. 398). The oaaes 
on tho siihjoct are iiof. eimy to reconcile, and it lian benn Paid that tho matter is 
one thiit oii^ht to be deteimined by a iicv rule luadn by llio Uule (lommitteo 
(ppB /iV and i^nnnnrli, i,nird tit Co., fjil., [isioiij 2 J\. lb 689, 0. A., 

f)ttr <’oir.tNS, M.lb, at p. 67.3; He Jtrom\ [19071 2 Th. 146, 0. A., jter 
*.W.iiNa-LlAiU)Y, M.Jl., atp. 147; tie /'e^c, Hilly. Flndynfti, [lOlO] I Oh. 481), 
0. A., per Uucicr.KV, L. J., at p. 404), Three ultcrnativo tosKs for aMcortalnin^ 
tho iinality of a jud;;nient or ord<T may bo proposed; (1) Wn.s tho order made 
111)011 an application wich that a dorihioii m favour of eilher party would 
dotormine tlio uiaiii dinpute.^ ('J) AVas it mndo iqiim an application upon 
which the uiain di.sputo could havo boon decid(‘d ? (3) Docs the order, as 
made, dctcriuiiie the dispute? The wcij^it of authority seems to be iu favour 
of the second of those tests. The iii'st was adopted in Salamnn 7. TT'araer, 
[1891J 1 Q. 13. 734, 0. A. ; Be Ueciee {flerhtri) Co., [1902] 1 Ch. 29, 0. A. ; 
and in Sia7vlard DUcount Co. y. La Granrje (lS77), 3 C. V. P. 67, 0. A., prr 
Rkett, L.J., atp. 71, whose reasoning in this ca^o howevor, disappmved 
in A.-C. V. Cmif Eastern Uaii. Co. (1879), 27 W. R 769, 0. A., by Jamkk. 
L.J., at p. 763). In Shulrook y. Tufuell (iS82h 9 Q. 13. D. 621, C. A., the 
order in question did not decide the matter iu litigation, but referred it back 
to au arbitrator. Upon the application on which it was made, however, a 
final adjudication might have been given. The order was held to be final, 
and this was expressly approved by the court in Baanofi v. Altrincham Urhaa 
Couneil^ [1903] 1 K. £. 647, G. A., per Lord HAliBBuny, L.C., refusing to follow 
SSalaman v. Jrarncr, supra. In Uozson v. Altrinchum Urban Council^ semra, 
however, the order did, in fact, determine the matter iu litigation, and Lonl 
AriVEltSTONE, O.J., stat^ the test of duality thus: **DoeH Uio judgment or 
order, as made, finally dispose of the rights of the parties?" (No. (3) above). 
It is, therefore, not perfectly clear whether the second or tho third of the tests 
above set out is to bo preferred. The following definitions have been given : 
Tho strict and proper meaning of "final judgment " is "a judgment obtained 
in an action by which a previously existing liability of tho defendant to the 
plaintiff is ascertained or established” [Ex parte Chinery (1884), 12 Q. £. D. 
342, per CoiTON, L.J., at p. 346). "To constitute an order a final judg- 
ment, nothing more is necessary than a proper Utu cmttutatio, and a final 
adjudication l^tween the parties' to it on tr.o merits" [Re Faithfull, Ex parte 
Moore (1886), 14 Q. 13. D. 627, 0. A., per Lord SsLEOTiNE, L.O., atp. 632). Thia 
proposition, subject to tho omission of the words after " parties," wan adopted 
in Ite Ridddlf Ex parte Strathmore [Earl) (1688), 20 Q. B. D. 612, C. A., per 
Lord Eshkb, M.R., at p. 614, His Lordship also suggested the following 
definition of a final judgment at p. 616, namely: "A judgment obtained in an 
action by which the question whether there was a pre-existing right of the 
plaintiff against the defendant is finally determined iu favour either of the 
plaintiff or of the defendant." An order of a Divisional Court setting asi^ au 
award in the form of a special case for misconduct on the part of arbitrator 
is interlocatory, as it involves no determination of the rights of the parties 
as regards the matters in dispute in the arbitration [Be Croasdell and 
Cavmdlj Laird Jb Co., Ltd., supra). The decision of the High Court 
on a special case stat^ by an arbitrator, who is to make his awa^ 
thereupen, is interlocutory, since the mattOT will go b^k to the arbitrator 
id any event [CMline Y. Baddington Vestry (1880), 6 Q. B. D. 368, C. A.). 
The first clause of tibt- head-note to ihe report is too widely stated: see 
Shuhrooh v. TuJneU, miipra, per JesflEL, M.B., at p. 623). An order 
in duunbers by consent, ofoe^g that the action be dismissra and the^aintifl 
pay to the defendants thejr taxed costs of the action, is final [SKau) v^ Serif ard- 
sAws Comty ComieU, [1899] ^2 Q. B. 282, 0. A.); and an order dismissing an 
ori^ating summons (token out under B. S. C., Ord. 66, r. 3) is a final order 
in. an uctioii [He Faweili, (JuHa’ndr, Burton (iB86), 30 Cb. D. 231, C. A- ; Marodnt 
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with the final rights of the parties, bat either (1) is warfe before snr.ft 
judgment, and gives no final decision on the matters in dispute, but 0|aas tt «» 
18 merely on a matter of procedure ; or (2) is made after judgment, 
and merely directs ho^v the declarations of right already given in the " ’ 
final judgment are to be worked out, is termed “ interlocutory ” (i). 

No definition is given in the Judicature Acta and the orders and 


▼. iMucathinand Torhthire Bthl. Go. (1881J, 7 Q. B. D. 641, 0. A). A final 
order ia none the less final by ronson that it is subject to appeal {HunJily (Afar^ 
rli%07teaa) v. OaakeU, [1905] 2 Ch. 656, C. A., jjcr Stirling, L. J., at p. 667) ; 
and a judppaient may do final tliongh it directs inquiries {Re Reeves {Herhert) i 
[1902] 1 Ch. 29, C. A.), or deals with costs only {Maredev'v. Lanmehireaml 
Yorkshire Rail. Co. (1881), 7 Q. B. ]). H41, 0. A. ; The City of Manchester {\m0\ 
5 P. I). 221, C. A. ; Forbes-Smifh y. Forbes- Smith, [1901] P. 258, G. A.) ; or u 
Tiiade on an intcrlwutory application {A.-0. v. <h‘eat Eastern Rail. Co. (1879), 
27 W. K. 759. C, A.). Au oi’d<‘r ukkIo on an application for summary judgment 
under Ft. S. C., Ord. 14, refusing unconditional leave to defend, is not to be 
deemod nn inteiiocutory order for the puiposes of appeal (J udicatui'e (Procedure) 
Act, 1894 (57 & 58 Viet c. 16), s. 1 (2) ). Other inniiuces of orders held to be 
final for the i)iu poses of appeal are ordors in the oi-dinary form of a foreclosure 
jiidgmcnli niJido uiulor R. S. 0., Ord. 15 {Smith v. Davies (1886), 31 Ch. D. 695, 
C. A.); order on summons in an admiiiisti'atioii action to acnust.loss arising 
from a breach of tnist {ChiiUnun'orth v. Chambers. [1S9.5] W. Kk 136) ; ordo'r on 
originating suinTnons for solicitor to pay mx>ney to his client in pursuance 
of an uiidorirtking {Re Marchatd, [1908] 1 K. B. 098, C. A.). 

(f ) An iiitorlociitory order, though not conclusive of the main dis])ute, is con« 
elusive as to the subordinate matter with which it deals {Re Gardner, Lmy v. 
(iaidnrr (1891), 71 L. T. 412, C. A.; Standard Ihsronnt Co, v. La Grange 
(1877), 3 0. P. I). 67, C. A,, per Cotton, L.J., atp. 72; Blahey v. Latham (1889), 
43 Ch. B. 23, C. A., per CorroN, L. J., at pp. 25, 26). The following cases afford 
instances of interlocutory ordors made liefore judgment, giving dii-ections how 
the action is to proceed, namely : — Standard Discount Co. v. La Grange, supra ; 
Re A Debtor. Ex parte the Debtor (1903). 19 T. L. B. 152, 0. A. (order 
einpowni'ing a ]daint>iii to sign judgment upon u specially indorsed wiit 
is interlocutory because it does not liecome effectual against the defendant 
until it has Keen perfected by the further step of signing the judgment) ; 
Edison- Beil J*hom>graph Co. v. Hough (1895), 98 L- T, Jo. 374, 0. A. (order for a 
commission lo examine) ; Monkamll (Lord) v Thompenn. [1898] I Q. B. 353, 
C. A. (orilor for iLfcii)Cciiil case to be shitxMl under tlie Municipal Corporations Act, 
1882 (45 & 46 Viet. c. 50), s. 93, following Jiarmou v. Dark (1880), 6 Q. B. D. 
323, C. A.) ; Nraie v. Gordon J.eunor (Lady), [1902] 1 K. B. 838, C. A., per Lonl 
ArA’ERSTnNN, <’.!.. lit J). 845 (order U\ refov nnai-tiim); Hind v. Hartinyton 
(.V«r9»/M)(liS90), tj 1?. Ij. R- iltH, 0, A. (order staying proceodiugs ngain.st one of 
several deferabinth) ; hiternationul FinamM Sihimf v. City of Mosemo Gas Co., 
City of Moscow Lias <\t. v. tnUrmiUomd Fimnirial Socfety {\Sl*l), 7 Ch. D. 241, 
(!. A. ; Re Rage. fJill v. FUidgale, [ 1910] 1 Oh. 489, C. A. (order disiBissiiig an 
action ns being frivolous or vexatious) ; doues v. lmi}lr.{W.}\ \ 64 L.T. 703, 0. A. ; 
Bright {Charles) it- Co. v. River Chde (Jmsfrueti<m Co. (1901), 17 T. h. R. 708, 
C. A. (order nil iking out a statement of claim). The following cases afford 
instances of iuterluciitory ordors made after judgment and gn iug direction^ 
for working out riglits ihcronmler, inuiiely : — Cummins v.' fArrM* (1877), 
4 Oh. J». 787, 0. A., per Jussi:;]., M.R., at p. 788 (order made on an applica- 
tion to vary a cortiiieato of the mnouiit of damans payubb^ bv the flefcn- 
diiut); /.V Vrf/cM, Leivis v. IVUliams (1880), 31 Oh. I). 623. C.'. A. (oMer 
in sui administration action diracting fixation of VAnnU and npplmatiou of funds 
in court, and giving lilierty to apply to getting in iia^cts and geuerally) : 
Blakey v. Latham, supra (order allowing castes, subject to any lieu that a.specined 
persoii could establish before the taxing master) ; Re Johnson, Manchester 
and hivffiHmt Hitnhing Co. v. Beales, Johnson ▼. f/oe/rj/ (1889), 42 Ch. 1). 505, 
509 (order niado in chomberH on further eonaifleratioii in an^adininisteution 
action, leaving part, of the funds to l>e dealt with iheroafUi* and ve-iervinp; 
liberty toapidy); Ac libdy, HabOetiy. [1895J W. N. 12. U A. (older lu 
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Bbot. s. rnleB thereunder of the terms final ” and ** interlocutory/' and it 
Clasdflca- is necessary to note that a judgment or order may be “final" 

tlon. for one purpose and “ intorlocutory " for another (A). The 

decisions on the question whether an order is “ final " or “ inter- 
locutory," therefore, must be gronpeil with reference to the par- 
ticular purpose for which each was given. 

The most important matters in wliich the question arises are 
the issuing of a bankruptcy notice {1), and appealing to the Court 
of Ap 2 )eal. 

Final or Generally speaking, an appeal from a final judgment of a judge 

Interlocutory lies to the Court of Appeal without leave (m), but, with certain 
RndhSrders exceptions, no appeal lies from an interlocutory judgment or order 
forpurpoacB of a judge without the leave of the judge or of the Court of 

of appeal. ^ — 

an adminiatiation action tbiit the pluintilf *s claim to bo ii creditor was valid) ; 
AWon V. Norton (1908), 99 L. T. 709, 0. A. (order directing partition of pre- 
mises remaining unsold made on summons taken out in a purlitiona'^tiou under 
a judgment which gave liberty to cert'UTk persons to apply). Ihit an older 
giving costs to a party, suppleinental to a final docrec, must bo treated as part of 
the decree, and therefore, as a final order {I^'orheM^ Smith v. Smith, [DMll] 

P. 258, 0. A., following Maratie-n v. Lancashire and Yorkshire Had, Co, (1881), 

7 Q. 13. J). 641, C. A., and The CiUjo/ AlanrJif8tfr{\m), 6 P. 1). 221, 0. A.). Olher 
instances of interlocutory ordeis are: order under tho Trustee Itoliof Act, 1847 
(10 & 11 Viet. c. 96) {ReJiailhe'a Trusts (1877), 4 (Jh. D. 785, (J. A.) ; order refusing 
to remove tho applicant’s namo from a list of contributories ( 7 ayfr/r'd t V/ 5 c( 1878 j, 

8 Oh. J). 648, 0. A.) ; order on petition under tho Lands Cltiusos Ooiipolidalion Act, 
1845 (8 & 9 Viet, c, 18), declaring the oonstmetion of a will (JtcJor>fneH {Leonard) 
(1881), 18 Ch. D. 892, 0. A.) ; order adjudicating on a claim by i\ croditoi in an 
administration action (/f« Comptfm, Norton v. Compton (1884), 27 (''h. IJ. 092, 
0. A.; Ite Crosley, Muriva v. Jium (1887), lU Oh. T). 664, C. A.); orders 
made on the trial of iutorpleador is.suoa {Me Andrew v. Jinrkcr (1878), 7 Oh. 13. 
701, C. A. ; Hvffhea v. Littfe (1886), 18 Q. 13. D. 62, 0. A.; McNair & Co, v. 
Audenahaw Taint and Colour Co., [1891] 2 Q. 15. 502, C. A.) ; order to review 
the taxation of a .solicitor's bill of costs {Re Wataon, Njc iiarte Phdlipa (1887), 
19 Q. 15. D. 234, (J. A.), or dismissing feiuunion.s bj review (/te »/6ro?/ic, [1907] 
2 Oh. 145, C. A.; but see lie Reeves {/lerhtrt) ds Co., [1902] 1 Cli. 29, 0. A.) ; 
order refusing leave to issue awritofsuiue.stratioji {Spencer v. Ancoata Vale Rubber 
f'o., Ltd. (1888), 58 L. T. 363, 0. A.); order in administiutiuri iictirm doclaring 
riglilK, and giving leave to make payinoiits to an annuitant {Re Gardner, Long v. 
llardner {\\^^\), 71 L. T. 412, 0. A.) ; order for compulsory winding up of a 
company {He Naval, M ditan/, and ttivil Service Co-operative Society of South 
Africa, Lid., [1903] W. N. 120, C. A.), or refu.sing to sanction a reduction of 
capital {Re Alls(g[ip {Sawnel) dh Sons, Ltd,, [1903] W. N. 132, C. A.); order 
to enter a cause in the commercial list {Sea Insurance Co. v. Carr, [1901] 
1 J\. 15. 7, U. A.); rofusal of applicHliou for couiiiiitlal {Uvwdm v. Yorall, [1001] 
1 Ch. 1, 0. A.) ; see also note {h), p. 178, ante. 

{k) Pheyaeg v. Pheyaey (1879), 12 Ch. D. 305, C. A., where James, L.J., atp. 307, 
explained that the “Memorandum on Practice” (1875), 1 Ch. D. 41 , C. A., directing 
all summonses which finally settled the rights of the parties, such us summonses 
under winding-up orders, or in oflminislrntiou suits, to be heard by the full 
Court of Appeal (although by the Judicature Act, 1875 (38 & 39 Vict. c. 77), 
ft. 12, such a hearing by tho full <u)iirt woe only ueces.sary in the case of ajipeals 
from final orders), was not to ho taken as determining the question whether 
the orders in such cases were final or interlocutory orders {Re Compton, Norton 
V. Compton (1884), 27 Oh. D. 392, 0. A. ; Re Page, Hill v. Fladgaie, [1910] 1 Oh. 
489,. 0. A.). 

(f) For tho jndgiiieuts which mo “ fimil judgments*’ within the 13ankruptoy 
A<^, 1883 (46 & 47 Vict. o. 52), s. 4 (g), and therefore ciuihlo the judgment 
creditor to servo u bankruii^cy noiioe on tho judgment debtor, see title 
hAMKRTTviuv AND Insolvrnov, Vol. 11., p. 28; and see note (/), p. 177| 

Im) title Puactios and Pnooeddiub. 
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Appeal (n). Any doubts as to what decrees, judgments, or orders 
appealed from are final or interlocutory ore to be determined by 
the Court of Appeal (o). The Court of Appeal may hear an appeal 
without deciding w'hetlier tlie order appealed against is the one or 
the other (p), or even where the appellant has misconceived the 
nature of such order (g). 

Appeals to the Court of Appeal from final ordeifs also differ from 
appeals from interlocutory orders in respect of the time within 
which they may bo brought (r), and of the length of notice of appeal 
that must bo given (js). 


(w) JudicutuTo (Proceiluio) Act, 1804 (67 & 68 Viet. c. 10), 8. I, and see, 
filler, titles Oo.mpaxies, Yol. V., p. o48 ; Phactick akt> Pik/oeoure. 

(o) Judiciituro Act, J876 (38 & 39 Viet. c. 77). b. 12; Gawes v. Donia/r 
(1884), 33 W. 11. CO, 83, C. A. Por instances of judgments and orders held to 
be final or iiiterlociiiory on ilio quesfion as to whether leave Ls necessary or 
not, see cases cited in notes (/*), (i), ])p. 178, 179, ante. 

(p) Jie J/olfaud Hlcaniship (fn. and Ihilish Steam Naoujatitm Co. (1908), 96 

L. T. 7G0, 0. A. ; Tte llodahinsnnt IIodal,i7iHon v- Ifodf/kinson (1896), 98 L. T. Jo. 
423, C. A. . X / 

(7) He KmweVs Ealtite, Emmet v. Emmet (1S79), 13 Ch. D. 484, 489, 0. A.; 
A.-a. V. Twnitna (1880), 16 Ch. I). 160, 162, C A 

(r) It. S. On! 68, r. 16. The following oinlera have been treatc'd as final 
in rospo* I of the tiino wjfhin which an appeal may be firoiight: : order over- 
ruling H dcinurrcT {Tivmdl v. (1878), 8 (Jh. D. 318, C. A., per uoriam. 

at p. 321 ; compare Halaman v. framer, 1 1891] I Q. B. 734, 0. A.); decision of 
the coiirt on :i ca^o stalnd by an arbilraior, robnring the matter baitk, where a 
contrary dcsisirm would liivo re<ulted in jjudgiiiont being onteicd for the 
dofoiulanl (.S'Ao/iroofc v. 7'*; /Vic/i ( 1 882), 9 U. 15. D. 021, C. A. ; ftir the dihcu^sion of 
tliia and related caw s, SCO Role (0i p- 179, awfr) ; order dismis-'^ing an action 
(iiozaon Y. Altrinrham Urban Coinnil, [1903] 1 K. 15. 547. U. A.); hut see ^7cM;arf 
V. Jloyds (1904), 118 L. T. Jo. 170, C. A. ; fie Page, UiV v. Fladgate. [1910] 1 Ch. 
489, C. A. Whore on further (iouhidorution of a rau'^o there is heard a aiiraiuoiiH 
to vary a eertifieato, aial sejiaruto orders arc luiulo on each, tlio time for appeal- 
ing against both firders is thsit for appealing agajiist the ordci on further 
consideration (U. S. C., Oi-d. 68, t. 16a; Mardaud v, 2/o/c (1888), 4(1 
Ch. 1). 110, 0. A. ; Siuiniln'3 fiavte^ v. Hadhe, [1907] W. X. 237, C. A.). Pi»t 
tho older rule, fo(? Ciinnums v. Ucrrnn (1877), 4 (^li. 1). 787, C. A. ; v. 

IV'Ut (1877), 6 Cli. 1“). 689, (.\ A. The following have been treated as inler- 
looutoryiu ro.spcct of tho liino within which an appeal agninst them maybe 
brought, fioiiie of them arc final in the .sense of finally dotennining the rights 
of Iho parties, but are dealt with as iiiforlncutory for coiivenienco and 
oKpodiiion; <»rdcr on intcrplcjdcr i-sMic (A/c^wrfrea; v. fiarhr (1878), 7 Ch. Tl. 
701, (\ A.; followed in AfcNair »t- Co. v. Amltnafuw' l*nvd and Colour (\k, 
[1891] 2 Q. B. 602, C. A. ; distinguishing Ifngbca v. Little (1866), 18 ti. ]5. 1>. 
32, 0. A.); a preliminary finding on a definite ist.uo of fact by a judge of the 
(IniTicery Division [KrM v. Hurrell 1). 420, 0. A, ; explained in 

Lowe v. Lowe (1879), 10 Ch. I). 432, 0. A.); order or refusal of opplicatiun on 
sumiiioiis in adrainisiriition action {Pheganj v. Pheg^fi/ (1879), 12 Ch. D. 305, 
C. A.; Ptf Compton, Norton v- VompUm (1884), 27 th. T). 392, C, A.; Re Lewia, 
Lewie v. Williams (1880), 31 Clu \). 023, <\ A.; Re Gardner, Long y. Card otr 
(1894), 71 L. T. 412, (\ A.); decision of High Court 011 bpeciul ca.se stated for 
Its opinion by an arbitrator who is tluneiipon to make his award (Collins v. 
Paddington Vestry 5 Q, B. D. 368, C. A. ; seo p. 178, cinfr); order 

allowing costa Bubject to any lien that a .specified person can establish before 
the taxing iiinster (Bfah^y v. Latham (1889), 43 Ch. J). 23, 0. A.): order 
staying proceedings agaiiiht 0110 of several defendants (Hind v. Hartington 
(Marqnis) (1899), 6 T. fi. 11. 267,' C. A.). (Jowra whether tho fact that tho 
cailoi- wtirt liuiit-ed in i(.s uffoet to oiiu defendvut is of any iinjKatuTKa 

(f) Ifor note («} see next peg6« 
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Liberty to 

apply. 


Diiraisaal of 
ociion. 


491. The circumsiiances or the nature of a judgment often 
render necessary subsequent applications to the court for assistance 
in working out the riglits declared. All orders of the court carry 
with them in gremio liberty to apply to the court (a), and there is 
no need to expressly reserve such liberty in the case of orders 
which are not final (b). In the case of final judgments, it is usual, 
where the necessity for such subsequent application is foreseen, to 
insert in the judgment words expressly reserving liberty to any 
party to apply to the court as he may be advised (c). The judgment 
is not thereby rendered any the less final ; the only effect of the 
declaration is to permit persons having an interest under the 
judgment to apply to the court touching such interest in a summary 
way without again setting the case down {d). It does not enable 
the court to deal with matters which do not arise in the course of 
working out the judgment (6). Should the declaration be omitted, 
application may be made to have the judgment rectified by 
iusertiiig it (/). But it will not bo made or implied in favour of a 
defendant as against whom the action has been dismissed, for any 
other purpose than enforcing the terms of the order (g ) ; nor in 
favour of a plaintiff whose cause of action disappeared before trial, 
but who fears that the circumstances giving rise to such cause of 
action may recur (/*). 

492. A judgment dismissing the plaintiff's action is final. But 
it may be accompanied by a direction that the dismissal is to bo 


(see lie rage, Hill v. [1910] 1 Ch. 489, 0. A,t per Cozens-Uaiidy, 

M.ll., Rt p. 492) ; order diemis&iiig an action unless security ^ivon by a named 
duto v. Ilogds (1904), IISL. T. Jo. 176, U. A.); onlor dismiKsin^ an 

action as frivolous and vexatious {Re rage, Iltfl v. Fladgate, etiprn ; i-oo also 
J*rice V. Phillips (1894), 11 T. Tj. 3J. 86; AufUu Friars Himmship Co. v. iStrarh, 
[19061^2 K. B. 499, (J. A.). 

(fi) R S. C., Ord. 58, r, 3. The following orders ]ia>e been held to bo final in 
respect of the notice of appeal; order oa application l)y lirpiidator in :i wiiid- 
ing-up by the court as to his rights to certain moneys and goods {Re SfovkUm 
Iron Furnace Co. (1879), 10 1’. A.) ; onlor muflo by the Uiiceii's 

Bt'iich Division ou appeal from a county couii on an inlerpleadcr, aflirnnng the 
judgment {Hughes v. Liltle {imii), 18 Ci. J). J^ 32, IJ. A. As to thi*, see the 
judgment of Boweot, Ij.J., m J/r.Vif/r'd* Co, v. Audenshnw Paint and Colour 
Co., [1891] 2 U, 15. «0O2, D. A.). The following have boon lieM to bo inter- 
Incutorv : order dismissing the action at the lioiaing before Iriiil of a point of 
law raided by tho pleadings imdor K. S. (’, Oril.' 25, rr. 2, 3 (*Sa/a?/no< v. 
Warnfr, [1891 ] 1 Q. B. 734, (3. A. ; rornparo TioireU v. #S7/f’«/oa(IS78), 8 Oh. I). 
318, C. A.) ; order dismissing origuiatiug hiimmous for dclivory of hill of costs 
by solicit'or and taxation {lU Reeves {Ilerbert) <f; Cv., [li;(i2] 1 Cli. 29, 0. A., 
followed ill JJagdon v. Cartnright, |1902] W. N. 163, C. A.). 

(a) hrits V. y/n5.¥<T/* (18«S0), 14 Ch. i>. 542, yier Fry, J., at p. 561, following 
Fineg v. Chaplin (1858), 3 Do (I. J. 282, Ct A. 

(5) Penrict v. Ivilliains (1883), 23 Ch. 1). 363. 

(c) Kevan v. OrawJWd (1877), 6 (Jli. D. 29, 42, C. A; Panleg v. Pawley, 
[1905] 1 Ch. 593. ^ 

(«i) Bund Y. Green, [1875] W. N. 213. 

(a) Poisaon and Woods v. lloh*^’Hon and Tnrvetf (1902), 50 W. B. 260, 0. A. 

(./■) Jt. N, 0., Old. 28, r. 1 1 ; If 'arwian v. Zeal, [1871 J \Y. N. 241 ; Websdell v. 
Jenkins (1902), 46 Sol. Jo. 48-1 ; Penriee v, WUhams, snjn-a, 

{g) Huntley v. AiriA: (1881)^ 26 Sol, Jo, 59. 

(//> Cun it Co. V. Bath tiud Ityhi und CvLe Co. (1891*). 1 1900) W. N. 265, d. ; 
jUiemnitnf v. Crosvenor Ihiivu^, Bfd,, [1960] W. N. 265. 



JunUMENTS ANT) OllDKlIfi. 

TTithoul prejinlicG to tim plainh’lffi right t.o taping anofchor actioti 
Where an orrlor ik nmdo diHiniPsing an acUnn iinloBs within a 
specified time the plaintilV takes a certain t^tep, aiul Uuj plaintiff 
fails to do so, tlm action is at can end, and tlicri) is -no iuri^diction 
to extend the time for sncli step, unless the (u'der ff)r dismissal is 
first got rid of (/.:), 


Suu-Sina’. 3. — Knfurveahh ; Ih Juratory » 

493. Judgments and orders are usually determinations of rights 
in 11)0 actual circumslancos of which the court has cognisance, and 
give some particular re.lic't ciipehlc of being enforced. It is, how- 
ever, someliuioscoiivcnioit to obtain a judicial decision upon a state 
of fads whicli has not yet arisen, or a doclavalion of the rights of a 
party without any reference to their enforcement. Such merely 
declaratoi'y judgments may now he given (Z). 


(») WooJ/tnn V. IJeitrn (1802), 7 Vcs. 211, 222; Lindsay v. Lynch (1804), 2 
Sch. & Lof. I, 12 ; MWrdl v. tUihiU (1820), 2 l)li. 228, 261), TI. L.; Stti:eus v. 
0 '</p 7 ;y (182.S), 3 Hush. *171, 185 ; Rochester Cornoroixon'^^ Lee (1848), I JikLic. & 
a. 467, 470. 

(7fi) Whistler v. Z/awcoc/i:(1878), 3 Q. B. D, 83, in Tra2/»a v. Hepharn 

(1878), 3 Q. K. D. 84, n., and Kiny v. Davenport (1879), 4 Q. B. D. 402 : and 
distiiiguif-hod ni Burkes. lioouey (1879), 48 L. J. (o. B.) 601 ; Carter v. SUibhs 
(1880), 6 Q. B. D. 116, C. A. ; MeUal/c v. Briiihh Tea AssociaUon (1881), 46 L. T. 
31 ; Bvript Bhomyrophy Co. v. 6^0/^7(1890), 59 L. J. (CH.) 406. 

2 £. S. C., Old. 25, T. 5. Before 1852, Inndmg declarations of right could be 
3 only SLH HTicillary to the grant of some present relief. The Cliancery Pro- 
cedure All, 1852 (15 & 16 V’^ict, c. 86), h. 50, empoworod the Court of Chancery 
to make binding declarations of right without gr.iiituig consequential relief, but 
only where the plaintiff was entitled, if he choso to ask for it, to some equitable 
i-oliof {Jackson v. Tnmley (1853), 1 Drew. 617 ; Rooke v. Kensinyion (Lord) (1856), 
2 K. & J. 753 ; Lanydale {Lady) v. Brtyys (1856), 8 De (t. M. & (t. 391, C. A. ; 
Ilri(/ht V. Tyndait (1876), 4 Oh. D. 189 ; Kevati v. Crawford (1877), 6 Oh. D. 29, 
C. A.). By K. IS. C., 1863, Ord. 25, r. 5, the com't was authorised to make 
''biiiiliiig decl.'uations of right whether any consequontial relief ^ or could bo 
claimed or not” {Ellis v. Bedford (/)ir7rc), [1899] 1 Ch. 494, C. A., per LiNuniSY, 
M.U., at p. 515 ; Hwi v. Sack rill f {Lord), [1903] 2('h. 378, 0. A. ; Brooking v. 
\fandslny^ So7i and Field (1888), 38 Oh. I). 636; Williams v. Nortfde Navigation 
Collieries (1889), Ltd., [1904] 2 K. B. 44, C. A. (tho dictum of CoLLCNS, M.B.. 
{ibid,, p. 49), in that case was commented on in North KasUm Marine Enginoerinij 
Co. V. Lwds Forge Co., [1006] 1 Oh. 324, by Joyce, J., at p. 329) ; Dy^n v. A.-U., 
[1911] 1 K B. 410, a A., per CozensJIabdy, M.E., at p. 417). The following 
are examples of doclaratory judgments, namely: declarations have been 
granted though a claim to consequential relief was (a) not made {Chapman v. 
Michaelson, [1908] 2 Oh. 612 ; afRrmcd [1909] 1 Ch. 238, C. A. ; KUdon v. Hamp* 
stead Corporation, [1905] 2 Ch. 033); or(b} abandoned (Xondon Aasortation of 
Shipoioners and Brokers v. London and India Docks Joint Uommittee, [1892] 3 Ch. 
242, 0. A. ; A.-O. v. Metihyr Tydfil Union, [1900] 1 Ch. 616, C. A.) ; or (c) refused 
(JAandxidno Urban Council v. Woods, [1899] 2 Gh. 705 ; Islington Vestry v. Hornsey 
urban Council, [1900] 1 Ch. 695, G. AX nxxdsQe Evans v. Manchester, Sheffield, and 
Lincolnshire Rail. Co. (1887), 36 Gh. D. 626 (liability in oeitain possible future 
circumBtanceB) ; SocietS Maritime et Commerciale v, Venus Steam Shipping Co. 
(1904), 9 Com. Gas. 289 (whether or not parties to a mercantile conUu<^ were 
boimd fiiereby). Declarations have been refused where other procedure is pre- 
scribed by law {Easier v. London County Council (1890), 63 L. T. 767 ; Warier v. 
TTaWer (1890), 16 P. D. 36; Barradough v. Brownt ^ ^1^» Grand 

Junction Waterworks Co. v. Hanlon Urban Cbiinctf, [1898] 2 Gh. 381 ; West ▼. 
Sadevilis {Lord\ supra; Tool v. Rkinngj ^ ^ * North Eastern Marins 

Engineeiring Co, r.jLeeds Forge Co., supra). The role does not enable the court 
to make a declaration on a subject os to which relief is beyond its jurisdiotioo 
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Judgment by 
default of 
appearance. 


In *)r*liM* to justify an ai'tion wlueh Raoktt mwroiy a iloi’.laration 
utsHertiiiji: II lo plain liil’n witliuut awarding any upewilic reliof, 

Bucli aH damaj^eu or au injiiuctioiii the declaration claimed must be 
ancillary to the putting in suit Hoine legal right (w), though it may 
bo as to future or rovoisionary as well as to ju'csent and existing 
rights or titles (fl). 

The power to make a declaratory judguient is a discretionary 
one, and will only bo excrciacid with care and caution. It will not 
as a rule bo exercised whore llio declaration w(uild bo useless or 
embarrassing, or where some other statutory mode of proceeding 
is provided (/^). Tliere is power to make a declaratory jiidgniGnt 
against the Crown (c). The case of persona claiming to be inle- 
rofltod under a deed or other written instnimeiit. and seeking the 
determination of any question of construclion or a declaration as to 
their rights, is specially provided for(rf). 

Skct. 3 . — Moths of oblainhiff a Jiuhjmcntm 
SuB-SccT. 1. — Dejanlt uf A\^i)Ci\nini'Q, 

494 . In some cases judgment may be ohlained through default 
of appearance. Should the defendant to an action fail to enter an 
appearance within the time allowed for that purpose (^), the plain- 
tiff may proceed to obtain such relief as the nature of his claim 
admits. On a liquidated demand indorsed on the writ of summons 


[Tiarravlough v. Brown, [18971 A. 0. 615, per Lord Davev, at p. 623); seo a^fc*o 
Bnrfjhia v. A.-G., [1911] 2 Ch. 139. 

(m) IfWioiiw V. Norwa KHvigiition (18S9), Ltd,, [1904] 2 JC. IJ. 4 4, 

C. A., per CoLLisra, M.K., at p. 49. Tho court will not uao its power whoro the 
plaintiff expects to be made a defenduiit to un action and seeks a dcclnratiun 
that bis op2)Oiient has no good cause against him (/^//son v.AMi., [1911] 1 X. B. 
410, C. A., prr Cozens- FIartiy, M.II., at p. 417) ; seo also Offin v. Rochford Rural 
(7oiwct7, 419061 I Cb. 312, pflr Wakrivgton, J.. :it p. 358. A judgment declara- 
tory of the validity of a mortgage of a ship and of the rights of mortgageo in 
possession may be granted in order to assist the plaintiffs in ]jrocoodings in a 
foreign court (27<e Jfanar, Northern Trust, Ltd. v. Hlrar/tan Urolhtrs (1903), 89 
Ij. T. 218) ; hut not as against a defendant who hnd not made himself a parly 
to such proceedings (8. C., as reported svb no7n. The ilFa7mr, [1903] 1\ 95). 

fa) Barraelowjh v. Brown, supra; (Jurtia v. Hlwffield (1882)', 21 Oil. D. 1, 0. A. 

[h) Auaten v. CoUine (1886), 54 L. T. 903, per CnrrrY, J., at p. 90.j ; Re 
Berens, Bertue v. Berena, [1888] W. N. 9b, per (hiiiTY, J. ; ffonour v. Bgutfahle 
Li/e Assuraivce Sodely of the United States, [1900] 1 Ch. K52, per Bt.tklev, J., 


Bo^n!.u, L.J., at p. 600 ; Dyson v. [1911] 1 K B. 410, 417, 0. A.; and 

see cases citod in note (m), supra. 

(c) Dyson v. A.-G., supra, 

(d) R S. C., Ord. 54a, Such persons may apply by originating summons 
in any division of the Uigh Court, but the court is not bound to deternrinn a 
question which in its opinion ought not to be dotermined on OTiginating 
summons. The rule does not enable the court to give any other relief, anil 
is only intended to enable it to decide questions of constniciion, where the 
decision of those questions, whichever way it may go, will settle the litigation 


RtFrm^a CmtwH, [18961 2 Oh. 266, 77J 
SoL Jo. 036 ; SldtaUa t. IfieKolU (1899), f 
(1899), 81 L. T. 147. 

(f) See tillo Piucttcb awd PBOdDmai. 


'iellolU (1899), 81 L. T. 811 ; Maiun r. Sehui,^uw 
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final judgment may be entered for the sum indorsed, interest, 
and costs (/). On a claim for pecuniary damages, or for detention 
of goods, alone or together with pecuniary damages, indorsed on 
iho writ of summons, interlocutory judgment may be en.tered, and 
the amount of damages or the value of the goods, or both, are then 
ascertained by means of a writ of inquiry or in any other way directed 
by the court or judge fgf). In an action for the recovery of land, 
judgment may be entered that the person whose title is asserted 
in the writ sliall recover i^ossession of the land but without costs (h). 
Inhere may be iTid(;rsed on the writ a claim for mesne profits, 
arrears of rent, double value, or damages for breach of contract or 
wrong or injury to the premises claimed ; and in that case the 
})1aintiff may enter final judgment for the land, and interlocutory 
judgmont for the other claims, the anioiints to assessed (i). 

No order is necessary to enter judgment. The proper forms of 
judgment (j) must bo taken to the proper officer (/;), together with 
the writ, an affidavit of the service of the writ (/.), and a certificate 
of no appearance 0/0- 

(/) D. S. C., OrJ. lo, r. 3. If there are several defondaiita, of whom one or 
mure u]>pear to tlie writ, utkI another or others fail to appear, tho plaintiff may 
enter final judgment against tho latter and issun execution thereon, and 
pTorcod with the .'ictioii against the formnr (Jf. S. C., Old. l.'J, r. 4). Judgment 
should bo entered for the aTiioiint duo at the time of entering, credit being given 
tor puyTricnts, if any, made after action brought {Utttjhea v. Justin, [ISSM] 
1 U. D. 007, C. A. ; JjoJjes v. i^aUiKihm (1837), 2 0. D. (N. s.) 3()U). Judgment 
ennnot bo entered for more tliau tho amount claimed <iii Uie writ {Gee v. BtU 
(1S87), 3.7 (h. !>. 160; J^aw v. Philby 36 L. T. 230; Law v. Philhy ^o, 2) 

(1887), 30 L. T. 022). If the debt has been paid after pcrvice, jud^ent may he 
(•ntered for co^ts alone {llnyhcs v. Juslin, supra). Interest is payable at tho rate 
specified, if nny, or if no rate be speciiiod, then at tho rate of 3 i>cr cent, per 
annum (11. S. i.’., Ord. 13, r. 3). As to interest on an I. O. U., see lioJway v. 
Lucas (1833), 10 Kxch. 667. 

(y) II. S. i\f Ord. 13, r. 3. The as.se.ppmciit may bo made by tho sheriff 
under a wiit of iiujuiry or by a master, oillcial reforeo, or other otiicer of the 
court, if the court so order, without tho issue of such a writ (E. S. th, 
('Jrd. 30, r. 57). Tho court or judge may order a stutoiuent of claim or 
jiarticulars to bo filed 1)eforo any asse.'^pinent of damago.s lakes ])lare (ibi*i.). 
vVfier aKPC''>mont, final judgment for tbo amount found duo, togotbor with 
c().sts, is entered os a mailer of oourso. If thoro ain several defendants, of 
whom one or more appeur to tho writ, and another or others fail to appear, tho 
pbiintiff may proceed as above described against the latter, and, at the same time 
us tho value or damages arc being assessed, the action may bo tried against the 
fonnor unless tho court or judge othorwiso direct (E. S. 0., Ord. 13, r. 6). If a 
writ of summons is indorsed for a lupiidated demand, and also with a olmm for 
pecuni.'iry damage^, or for detention of goods (alone or combined with a claim 
for pecuniary damages), tlu^ plaintiff may pi-occcd as above described against 
any dofoiida'ut or dofeiidants wlio may fail to appear to tlio wuit (E. fci. 0., 
Ord. 13, r. 7). 

(/f) JhitJ,, V. 8. 

(0 Y/nd.,r. 0. 

(,/) l^'or forms, see E. S. C., Appendix V, Nos. 1 ti scq. 

(k) When the writ is issued from the Central Ottic43, judgment is enterad in 
Die Writ, Appearance, and Judgment Dopaitment in tho King’s Bench Division, 
and in tho llogistrar's Department in the Chancery j )i vision. When the writ 
is issued from tho district rogifitiy, judgment is outcred Uiero ; see note (y), 
p. lOH, post. 

(l) Vi»r foriiiM, MOO \\. H. (I, Appendix D, No. 2.1. As to tin* iiHido (d* service, 

title t’KACTH'K AND Vinu.'hmmF.. 

(m) This IS tibTuinod in tho Writ, Apjicuruiii'O, ainl Jii(l<'inciit Dop.iitihcut 
of ^0 Oontial Ofilco, or in the district rogtHiry, as the case icny be. 
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claimed. 
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Claim OB 
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of appear- 
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Jndgment 
where there 
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deliTcring 
defence. 


Where an account is claimed by special indorsement (n), or 
-where the indorsement involves taking an account, and the 
defendant does not appear, or appears but fails to satisfy the court 
or judge that there is some preliminary question to be tried, on 
application by the plaintiff by summons an order will be made for 
proper accounts, with inquiries and directions usual in the Chancery 
Division in similar cases (o). 

In actions other than those already mentioned, if the party 
served with the writ does not appear within the time limited for so 
doing, the action may proceed as if he had appeared (ji). 

495. Where the writ is indorsed with a claim on a bond for 
non-performance of any covenant or agreement contained in any 
indenture,^ deed, or writing (q), and tlie defendant does not appear, 
the plaintiff, without filing a statement of claim, may suggest a 
breach or breaches by delivering a suggestion thereof to the defen- 
dant or his solicitor. He may enter judgment for tlio amount 
of the penalty with a stay of execution until the damages are 
assessed (r). 

Where the respondent to an originating summons to which an 
appearance is required fails to appear, the applicant may apply for 
an appointment to hear the summons upon a certiiicate of no 
appearance (s). 

Sub-Sect. 2. — Ttf/anli (j/" De/mre. 

496. Upon failure by a defendant who has appeared to deliver 
a defence to the claim within the time allowed for so doing (a), 
the plaintiff maj', if a debt or liquidated demand only is claimed, 
enter final judgment for the amount claimed with costs'fb). Where 
the claim is for pecuniary damages only, or for detention of goods 
(whether or not a claim for pecuniary damages is included), the 


(n) Under H. S, C., Onl. 3, r. 8. 

(o) 11. S. C., Ord. lu, IT. 1, 2. 

{p) lli, r. 12. plain tiil must file an n{lKlii\it of nervice, 

and nlpo a ptatement of claim unless the writ is speoially imloiNod under 
E. S. C., Ord. 3, r. 8 (i7m/. ; y?c Norman, Norman v. Nwman, [1000] W. N. 159 ■ 
Minton v. Metodf (1ST7), 40 Ji. J. (cn.) 5R4; Dykes v. Thomson, 11900] W. n! 
104 ; Greeue v. Si. John's Maimims, hUL, [1900] W. N. 9). Judgment may be 
obtained ou motion ; see 194, pfst. As to delivinv to a party who has not 
appeared, of pleadings etc. by liJing, soo Jl. S. C., ()j d. I’o, r. 10 ; and see, lurtbor. 
title rLEADXNU. 


(7) /.r.. under stat. (1090) 8 & 9 A\il]. 3. e. 11, p. 8; soo f!ope v. Jieiwdt 
(1911), 06 Sul. Ju. 201. As I0 the bondw to which this stsitnto iinnbV.s soo titlo 
Bonus, Vol. III., pp. «M. 102. ** 

(r) E. S. 0., Ord. 13. r. M. 

(a) Und., r. 10. 

(fl) See title Pi.Kaiunu. If the defenco is deliverod ;irfi!r f ho time allowed but 
boforo judgiiiOiil bus btioii givtm. the pluiutilf may be provoiited from gcjttiiiff 
iwdginout, blit the defendant may bo ordered to jmw tlie costs occapioiied bv 

V. fitroZ 

(I8B4), 26 l.h. T). 66, 0. A.) ; or other order may bo made un iho rndgn 
lit (see Monitv/n v. VorjMnnUon of linyhml (1837), 00 L. T. 730). 

{b) Jl. S. (^id. 27, T. 2. Shonld there be Bevor.al (b'foiidunU, oi whom one 
or ijouio biitiiot ull make mifh dT'luiilt, final jedf^unt uffaiiiht him or thorn 
luaj^ <ul-jrod, and eseciitiou irtsiii'd Ibereoii williout juisiii(lh:n fo fho 
“ <Jrhl Ui pr<,>i.oo.| HKttiu-t the ih'lVnd mt or tU-fmidaiiH who plead 
(a. S* <)id. 2#, r. 3). ^ 
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plaintiff may Pt*t«r intorlo^rutory judgment and have tha value of 
the goods, or the amount of the damages, or both, ascertained by 
means of a wit of iiupiiry, or in any other way directed by the 
court or judge (c). Final judgment for the liquidated demand 
and interlociitoiy judgment for damages or value of goods may 
bo entered, where the plaintiff has claims of holli kinds, and 
worked out respectively as above described (i/). 

497. In actions for the recovery of land, judgment may be 
entered that the person whoso title is assorted in the writ of 
summons shall recover posHossion of the land, with costs (e). If the 
writ also claims mesno profits, arrears of rent, or double value, in 
respect of the premises claimed, or part of them, or damages for 
breach of contract or wrong or injury to the premises claimed, 
interlocutory judgment may he signed as to these claims ami the 
amount ass(‘ssed in the manner already slated f/)- 

498. 'Where a defence applies only to a part of such claim or 
claims 'is above mentioned, the plaintiff may, by leave of the court 
or a judge, enter final or interlocutory judgment, as. may be 
appropriate, in respect of the part of the alleged cause of action 
that is unanswered, if such part is a separate cause of action or is 
severable (//). 

499. In th(! above cases j udgnien t may be entered without any order. 
The plain l iff must take to the proper department (k) the appropriate 
forms of indgmenl (i), the original writ, a statement of claim where 
it is not indorsed on the writ, and proof of entry of appearance. 

In all other actions than those above mentioned, whether the 
defendant has failed to appear or has appeared and then failed to 
deliver his defence, the plaintiff may set down the action on motion 
for judgment (A). 

Where the default is on the part of the plaintiff in not deliver- 
ing a leply to the counterclaim delivered by the defendant to 
the action, the defendant may proceed in the same way (f). So, 


(r) B. IS. G., Ord. 27, r. 4. If ono or somo of Eeveml defendants are 
in dofimlt, interlocutory judgment may be entered against the defendant or 
defendants so xnalLing default, an<l the a^sos8m<^nt of duinngos or value, or both, 
will ta^c plai:o at the same time with the trial of the action against the defendtint 
or del'omlaiits who plead {ibid,, r. u). 

(f/) Jbid„ r. 0. 

(e) Ibid., r. 7. It is to be observed that in this case, if the judgment is 
entered for default of appoaranco, it does not include costs (B. S. C., Ord. IS, 
r. 8; see p. 180, ante). If the defence bo limited to part only of the land 
claimed, jirigineiit may bo entered for recovery of that part to which the 
del'eiK-e dtiCH not apply (B, S. C., Ord. 13, r. 8). 

(/) B. S. 0., Old, 27, r. 8; and see tbetext, vi^/ra. 

Ig)^ U-. S. 0., Ord. 27, r. 9. Should there be a counterclaim, leave mufit be 
obtained before issuing execution on such judgment [ibid,). 

i h) See note (/c), p. 185, ante, 
i) Bor forms, see B. S. C., Appendix F, Nos. I eticq. 

A) B. S. G., Old. 27, r. 11 ; and see p. 194, 

1) Street V. Ormip (1883), 25 Gh. D. 98 ; Uiygih^ v. ScaU (1888), 21 Q, B. P. 
\e\ Jmee v. JIfacau/ap, [1891] 1 Q. B. 221, C. A,; Roberta v. Jioath, [1893] 1 
Gh. 52; Ven>ey v. Th^aa (1888), 68 L. T. 20. 
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also, wliure in an action an ii^suo nrisos lietweon any pui'Uoa otlior 
than the original pluintiiT and defondaul. and a parly to such 
issue makes default in delivering any pleading, the opposite party 
may apply by motion to the court or a judge for such judgment as 
lie may be entitled to upon the ])leadings (m). 

Krii-Sp:(rr. 3.- -Default o/otlur Kimh. 

500. If the plaiuliiT makes default in delivering a statement of 

claim where one has to bo delivered, the defendant cannot enter jiidg- 
ineiit, but may apply to disnuss llie action for want of prosecution (m). 
fn like manner, upon failure to comply with an order to answer 
interrogatories, or for discovery or inspection of documents, a 
plaintill is liable to have his action dismissod for want of prosecu- 
tion, and a defendant to liave his defence, if any, struck out, 
and to be dealt adtli as in default of jileading (o). 1 f tho ])laintin' 

fails to give notiuo of trial in time, the defendiint may give such 
notice or may apply tor tho dismissal of tho action for want of 
prosecution ( 2)). 

Sub-Skct. 4 . — By Content. 

501. If oither party is willing to consent to a judgment or order 
against himself, or if both parlies are agreed as to what the j udgmont 
or order ought to be, due effect may be given by the court to such a 
consent on an application being made for such judgment {q). 

502- Certain safeguards against fraud or oppression are pro- 
vided by the Buies of the Supremo Court. Whore the defendant 
has not appeared or has appeared in person, no order to enter judg- 
ment by consent will be made unless the defendant attends before 
the judge and gives consent in person, or unless his written consent 
is attested by a solicitor acting on his behalf, except in cases wliere 
the defendant is a barrister, conveyaiicor, special pleader, or 
solicitor (7'). Wliere the defendant has appeared by solicitor, the 
consent must be given by his solicitor or agent (s). 


(/n) E. S. 0., Ord. 27, r, 14. Tho third party brought in ns a dofundant to 
a ciniiiterclnim is in tho anmo position in this rospoct as the iiluintiQ in the 
action. 

(m) B. S. 0., Ord, 27, r. 1 ; and bee, further, title PiuvcncE and Phocedoiie. 
(0) fi. S. C., Ord. 31, r. 21 ; Practice hfastors’ llulos (17) ; Fisher v. I/iiiihfs 
0877), 25 W. a. 628; Kennedy v. LyM, [18«2] W. N. 137, C. A. ; Uauih v. 
Haigh (1885), 31 Ch. D. 478. But no court would dismiss tho action for failure 
to make an afiSdavit by a jdaintiff who was not in a condition to mnirp one 
(IFttow V. Raffahmeh (18«1]I, 7 ft.B.D. 653, 0. A., per Cotton, Ji.J., at p. 681) 
Seo, further, title Dtscoveuv, Tnsprotion, and Interrooatokies, Vol. XI 
pp. 35 et sej. ’’ 

(p) R. S. C., Ord. 36, r, 12. See, further, title Practice and Procedure. 

(9I The arolication is made to the master in clinmbHrs. 

(r) B. S. C., Ord. 41, r. 10. Tn the Chancery division the practice is for the 
defendant to appear in person and sign the registrar’s book ; see EUiman r 
Semah, [1903] W. N. 187. 

(•) S. 0., ,0rd. 41,_r. 9. If tho solieitor for the consenting party does not 
attend the summons, his consent should be in writingindorsodon tho summons. 
A epnsmt written on a snmnions and signed by a party, or his solioitur, must 
imballcd by a judge or master, or it will not be drawn up (l^octice Masters' 

AuXW j. 



Judgments and Orders. 

I'ersoiifl aiithoriBerl by ihe court to rfolond an aclimi uji behalf of 
othera having the Ramo interest cannot coiiMcnt to judgment 
against them (/). 

An order made by consent, but without the sanction or direction 
of the court, should contain a stateinent on its face tliat it is an 
order by coriKent (a). 

Under the Dobtors Act, 186D(/;), a consent order given by the 
defendant in a personal action, authorising the plaintiff to enter up 
judgment, wlictber or not subject to defeasance, must be filed 
with the projicr officer (c) within twenty-one days from the time 
whon the order iw made; otherwise the order and any judgment 
thereon will be void (d), 

503. 'Where in an action for a debt there is no defence, by consent 
of l)oth parlies there may Ije oljtaincd a master’s order io stay the 
proceedings, with a condition that final judgment may bo entered 
and execution issued in the event of the debt and costs not being 
paid within a certain time(/'). 


(0 IteeA Y. Richmond (1800), 02 L. T. 427. 

(a) Mivhd v. Mutch (1888), W. 11. 251. 

{h) 82 & 83 Viet. c. (i2, s. 27. 

('■) The order hv registered in tlie Dills of Sale Departniout of the 

Central ; see title Dills oj? Sale, V«)1. Hi., pp. 46 et ««»/. 

(f/) Dimmm'k v. Ii<nrfri/ (1S59), 2 0. B. (N. s.)«')42; Jones v. Jutjijnr (1886), 
61 L. T. 781 (no leave lo i.s.v.io oxoeutinn under K. S. C., Oiil. 42, r. 28) ; Ite 
Smith, Plr varie Rrown (1888), 20 (1. 11. 1). 821. C, A. (void as ugninst trustee in 
bankruptcy ). Tlio oidiT, however, ia net void as against the debtor hiuiself 
{Howan v. lVri(//it (1886), 18 Q. B. D. 201, C. A.; ribart v. ( (1890), 24 
ll. B. I). 864, 0. A.), and tliorcl<jro a bankruptcy iiotieo may bo ba.<od on the 
judgment Hignod in pm’suance of an unrcgistf'ml consent oidor(iic Russefl, E\c 
]iarte Russell {laHH), 5 Morr. 25N, {\ A.), nndif the debturshuiihl become bankrupt 
a jiroof may be jiut in in resjioet of the debt for whicli a judgment has been 
signed under such an order (//c Jlroirn, h'x jHirle Smith (1886), 17 Q. B. 1). 488, 
C. A.) ; and se(3 title Execi. J'lox, Vol. XIV., p. 7. See Lwi v. Taylijr, (1908), 
116 L. T. Jo. 64. But aii order made by the judge on a submission to judg- 
ment lit the trial need not be piefaced by the words by consent,” and 
so become liable to registration under the i)ebtors Act, 1869 (82 ^ 38 Viet, 
c. 62) {Levi v. Taylor, supra). A charging oiffer on shares, made under 
the Judgments Act, 1888 (1 & 2 Viet. c. 110), s. 14, is not a consent by the 
judgment debtor to pay the judgiiiont debt {Mvrtlz v. Stephan (1888), 86 
\V. li. 779). ^ Upon an action being called on in which the defendant had sum- 
moned a Bpociul jury, the defendant wished to consent to judgment without 
swearing the jury. The judge had the jury sworn and directed them by 
consent to enter a verdict for the amount claimed. In such circumstances the 
jiidge has a discretion as to hearing tho case or not {Samivay v. IKtncA (1893), 9 
T. L. E. 552). 

(c) Bray v. Manson (1841), 8 M. & W, 668; Thorne v. Neal (1842), 2 Q. B. 
726; Rayky v. Birch (1894), 8 11. 647. Proceedings are not stayed duiing tho 
tiino allowed for payment of the debt and costs, unless expressly so ordered 
{Filmer v. Rurnby (1841), 2 Man. & G. 529 ; Michael v. Myers (1848), 6 Man. 
& G. 702). If the plaintiff has liberty to enter final judgment for debt and costs 
on a particular day, and the defendant dies in the meantime, judgment may 
not he entered nunej^ro tunc as of the day when the oonsout was given, unless 
the order expressly so provides (Wilkina v. Caitty (1842), 1 Dowl. (N. 8.) 855). 
The consent of an unmariied woman is not revoked by her subsequent marriage 
{Thorpe v. ArgUs (1844), 8 Jur. 602). • 

Where an order is made sta^ung all proceedings in an action on terms settled 
by consent, such an order is not a judgment nor capable of being regutered as 
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190 


Jl’UTi KENTS AND OrDEKS, 


Modes of 
obtaining ft 
Judgment. 

Appeal. 

Judgment or 
wiirrant of 
attorney. 


Judgment 
under Uni. 14. 


504. All iipjKial front Hit order inadu l>y tbu Clutirli ui‘ any 
Judgo tlieroot, by the cuiiHimti of tb» parlicH, cauuoi be brought 
'witliuul the leave of the court or judge that made the order (/). 

Huh-Skoi’. 6. --(hi Warrant o/ Alturni’i/. 

505. It wart formerly n coiiiinori practice for judgment to bo 
entered up ujion a warrant of attorney to confeHS jiidgiiicnt (/;), but 
the practice is now almost obsolete. I'lio warrant is filed in the 
Bills of Sale Department, and judgment is entered upon a 
cerliiio.ito given by that department that it has been filed. 

Sub-Sj'.CT. 6. — Summart/ Judyrnent after Appiararu’C. 

506. Where the defendant appears to the writ, the plaintiff can 
in Boroo cases obtain judgment Bunumirily against him without 
proceeding to the trial of the action (//). Tliere are certain condi- 
tions precedent before resort can be bad to this procedu»'e. The 
writ must be specially indorsed (i); and the plaintiff, or some 


such {Joi/nt V. MarCabe, [1899] 1 L E. 104). An orilor mude in cliamhors hy 
consent clijiinUsin;!: an action aj^ainat a county council in respect ol‘ acts done in 

S itrsuaiice of tho Local (lovernment Act, 1894 (5C & o7 Viet. c. 71), and ordering 
10 plaintiff to pay^ tlie defendants* costs, id erpiivalont to olitaiinng judgment 
by file defendants wiUiin the meaning of tho Public Anthcirih'ns Protection 
Act, 1893 (66 & 57 Viot. c. 61), s. 1 (b) [Shan* v. JIcrt/vr>lshirc Cotinli/ Coufinl, 
[1899] 2 0. B. 282,0. A.). 

(j ) JudicatUTO Act, 18 1 3 (36 & 37 Viet. c. 66), s. 49 ; AWc v. innser Soil 
(1878), 47 Ji. J. (q. n.) 684; lladida v. hWflha/n <{• Sons, Lfd, (1893), 10 
T. L. R. 139, C. A.; AUam v. Uromi, [1890] W. N. 116, C. A. A con- 
sent order in an action based upon and intended to carry out an agreement 
between the parties can be set aside on any ground on wliicli an a^'eemoiit 
in the tewns of the order could bo net aside [Wddmrf v. Scihfkrson, [1897] 2 Oh. 
534, 0. A.; Jludflera/iM Banking Co., Lid. v. LUter d- Son, Lid., [lS9.'iJ 2 Ch. 
273, C. A,, approving Davenport v. Stajp^d, Frisby v. Stafford, Davenport v. 
Afon-nerfl (1845), 8 Beav. 503; A.-O, y. Toudinr (1S7T), 7 Ch. D. 388). 

[(f) A wirrant of attorney w an authority frcuu a debtor to certain attorneys 
to appear lor him in an action of debt at the suit of llio intf^ndod plaintiff, and to 
confess the action or suffer judgment to go by default and to ^icrmit judgment 
to be entered up against him for the amount mentioned besides costs of the suit. 
The judgment is entered up in the Writ, Appearance, and Judgments Depart- 
ment of the Centi'al Ofllce. As to tho requirements for tho execution of sucli 
a deed, or of a cof/novit, see title Deeds and Otiiek Instuitments, Vol. X., 
p. 394. The praciico of obtraning n judgment by a cognovit avUonem, or more 
shortly cotjnovit, by which the defendant confessed tho action and suffered 
judgment to be at once entered up against him, is now quite obsolete. 

\h) E. S. (J., Ord. 14, r. 1. 

{•i) Anglo-Italian Hank v. WelU, Anglo^Italian Bank v. Davies (1878), 38 
L. T. 197, 0. A. Summa^ judgment can be obtained only in respect of claims 
specially indorsed under K. S. 0., Ord. 3, r. 6. Should a claim which is not 
authori^ by that rule be included in the indorsement, the judge may amend 
the indorsement by striking out such claim, or may allow the acuon to proceed 
in respect of it, and deal independently with the claim or claims properly 
iTi^rsed (E. S. 0., Ord. 14, r. 1 (b) ). Other amondmouts to a writ of summons 
may be made under B. S. C., Ord. 28, r. 2 (see Roberts v. Plaia, [1895] 1 Q. B, 
597, 0. A.; IJaigh v. PuUrcellf [1908] 2 L E. 56, 0. A., following Quinnsssy- 
Caraher, [1900] 2 I. IL 605, 0. A.). A writ of summons may be spooially 
indorsed with a claim arising under a final judgment of a snj^orior court of 
common law [Hodaoll v. Basher (1858)^ E. B. & E. 884, Ex. Oh., a decision on 
the Common Dhw Frocoduro Act, 1852 (15 & 16 Vicl. o. 76), s. 25, but 
appUoable to |{. S. C.» Ord. 3, r. 6; Bideers v. (1888), 22 Q. B. D. 7) ; or 




JUDaMKNTB ANU Qhuriis. 

other person who can swear positively to the facts (/c), must make Baer. 3. ' 
an affidavit ({)• verifying the cause of action (m) and the claim and Modes of 
stating that in his belief there is no defence (n). obtaii^4 

^ The application should be made by summons within a reasonable Judgment 
time after the appearance of the defendant (o), and the burden is on How appUou 
the plaintiff to justify delay ( p). tion made. 

If the defendant fails to appear on the return, of the summons, 

V m • ^ •mm m ^ ^ m mm m ■ . a • ’ 


an order for judgment will be made subject to an affidavit of service 
of the summons upon the defendant being filed. 

507. If the defendant appears he may successfully oppose the Howdefen- 
application if he can satisfy the master by affidavit (a), or by his own 

resist the 

, &pplicfttioff« 

under a foreign 3 ii»l^m(jnt {Orant v, lutsfon (188.‘5), 13 Q. K IJ. 302, C. A.). Imt 
not with n claim for arre.'irr^ of alimony duo under an order of the Pnibatf, 

Divorce, and Admiralty J)ivir-.ion (Hatley v. Hailrif (1884), 13 (1. B. D. 830, 

C. A.), nor with any otlior claim which c.miiot bo onfoi'ced by action (ibid,, ler 
curiam). A ppeciiilly indetrsed writ may romlnne a claim for the recovery of 
land with a claim for mo'*no jm. til's or arrears of rout, and siiminaiy j’udg- 
ment may bo obtained for both [Southpenrt Tramways Co. v, Oawhj^ [1897] 

2 Q. B. 66, C. A. ; Hamillv. M'DonnclU [1909] 2 J. B. 10-4, C. A.); see, further, 
title Practicr axd PHocKnuRE. 

(A-) J.ayoB y. OrunwahH, [1910] 1 K. B. 41. 46, C. A. If the affidavit is not 
made by the pbintifP liimsolf, the dojioneiil must state that ho is duly autho- 
rised to make it, and should state t)io means he has of knowing the facta on 
whicli the action is foumhid (ibid.). An affidavit by the clerk to the plaintllPs 
Bolicitor who know the facts has been held to bo sufficient (Ifallett v. Andreies 
(1897). 42 Sol. Jo. 6S). 

(l) For fnrm affidavit, see E. S. C., Appendix B, No. 22 a. 

(m) The cause of ailion may be veritied generally and e^hortJy, and it is not 
necessary to specitically verifv all the particulars (^^ay v. Vhtdley, [1894] 

1 a B. 451 ; Fuiherts v. Ffutd, ['1895] 1 Q. B. 507, 605, 0. A.). 

(n) Tliis is a necessary part of tlio averment (Kiely v. Massey (1880), 6 L. E. 

It. 445, C>. A.). Tiie form ** that the plaintiff is nd\i.sed and believes that tlio 
dofondant has no answer on tlie merits'’ has boon held in Ti’eland to bo 
sufficient (Mattnh4y v. Mot'iaiiy (1885), 12 Jj. E. Ir. 372). 

(o) Where tluno are nic»re dcfondjints than ono the iilaintiff need not wait 
till all have up})(>!ircHl bofiiro a])plying for leave to enter judgment against those 
who have appoared. W^here the defendants ore sued os a limn the appeamnoe of 
one pai'tiicr is a siiltleioiit nppoaranco upon which to make the application for 
judgment against the firm (Lywyhi v. C/ark 4^ Oo., [1891] 1 Q. B. 552, 0. A ; 

Harris v. Beauchamp Brothers, [1893] 2 Q. B. 534, 0. A.). Tlio pendency of 
third party procoodings does not provoiit the application ]»oing inado (Thorne v. 

BUel, [1878] W. i\. 215, O. A.). 

(p) Me Lardy v. (1896), 2-1 Q. B. 13. 504. But it soimitimcs htippeiis 

that a defence whicli has boon dohverod, itwlf disclosf;s facts which make such 
application right and piojjor (ibid., per cnrtnm). The jihiiiitiirs affidavit must 
he made and lilt'd brlbio the siiinmons b issued and ft copy of it served with 
the Miininmns lour ch'ur days hclou* the return i]ay(li. S. O., fhiL M, r. 2). 

The iiiasliT to wliom Die applicalinii is mado has po^or to deal wiDi it us if 
the phiintil'T had hcoii ontitlod to tike out and hud taken out a summons fur 
dii-octioiiB (E. S. 0., Ord. 30, r. 1 (c)); or, wiUi the consent of fho puriies, 

HU order mav made refoning llm at'tiou to a mustt'r ()l. S. (?., Ch'il. 14, 
r. 7), who witl be in the position of a roforee to whom an aot.i«Mi is referred for 
trial under the Arbitration Act, 1889 (52 & 63 Viet. c. 49;, s. 14. iteo title 
Arbitiutiox, Vol. J., p. 488. 

(o) The affidavit need not iiocessurily bo inaile by tlio dcrondaut himself, 
though where lie liun make one he slmiild do so {Hihi/urd v. Louth and Kast 
Coast JiaiU Co. (1879), 4 Kx. J>. 317, A.). lU should iiu'ot specilloallY thrt 

plttintilY's claim and atlidavit. und shitu cleurly and r.ini iM»lv whut the ilwl’eiii's 
w ailil the fat'hs relied upon losuppoit it. it is not sufficiiMit hi merely deuy 
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6«n. S. 

Modes of 
obtaining a 
Jadgment 


Unconditional 

IcftTe to 

defend. 


vivd voce evidence (b) or othervrise, that be has a good defence to the 
action on the merits, or can disclose such facts as the master may 
deem sufficient to entitle him to defend (c), or by offering to bring 
into court the sum indorsed on the writ (d). He may also oppose the 
application by showing that the plaintiff’s proceeding is irregular, 
though a mere technical objection will generally be met by allowing 
an amendment where that is possible. 

508. Leave to defend may be given unconditionally or condi- 
tionally (e). The defendant should be given unconditional leave to 
defend in all coses where he shows that he has almond Jule defence (/), 
or adduces facts which may coiistitnte a plausible defence (</), or 
that there is some substantial question of fact or law to be tried or 
investigated (/i), or that he has a counterclaim which is closely 

iTidebtedii 088 without setting out tlio facts ro]iod upon to uegativo \t{Waltvnci~ 
ford V. Mutual Society (1880), 6 App. Cas. CSj, 704 ; Whitelefs Oo-'s, [1900] I 
Oil. 365, C. A.), rartioiilors as to tho dofonce must dIwiivk be given; it ia 
not aufiicicnt, for instnnoe, to merely albugo fraud without siiowing what the 
fraud consists of {Wallinyford v. Mutual S^»ridy, aujtru). Tho ufHdavit must 
state whether the clefonco alleged goes to the whole of tho pliiintiirs claim or 
to part only, and, if to imrt only, to what part (11. 1^. C., Ord. 14, r. 3 (b) ). 

^5) Thero is pov^or to order tho defendnut, or in tlio o.iso of a coipovation 
nny officer thoiicof. to attend and bo oxauiined upou oath, or to prod non any 
leases, deeds, books, or documents, or copies of, or extracts therefrom (U. »S. C., 
Ord. 14, r. 3 (c) ). But tho power is only exercised in very exceptional casos 
{MiUard v. liaadehy^ [1884] W. N. 90), 

(c) See Wallinfjford v. Mnival Society^ supra. 

(d) This does not mean that he need not make an affidavit if ho make such 
an offer. He must show a reuBonable ground of defouoo ns well [Crump v, 
Cav&ndish (1880), 5 Ex. ll, 211, C. A. ; Shelf ord v. Louth and East Coast Rail, Co, 
(1879), 4 Ex. D 317. 0. A.). A bond fide plea of lender, together with an offer 
to bring the inouey into court, gives the defendant tho right to doi’oud the 
action [Griffiths v. Yslradyfvdivg School board (1890), 24 (i. B. I). 307). 

(e) E. S.“0., Ord. 11, r. 6. 

(/) l^nrJi’shhe bavJcing Co, ^.Bcafsun (2) (1879), 4 0. P. T). 213, 215; Ray 
y. Bather 0879), 4 Ex. IJ. 279, 2H4, C. A.; Thompson v. Marshall (1880), 41 
L. T. 720, C. A. ; Manycr v. Cash (1889), 5 T. L. B. 27! ; Limhay v. Martin 
(1889), 5 T. L. B. 322; Jacobs v. Boothes OibHUrry Co. (1901), 85 L. T. 2(52, 
H. L. ; Runncbdes v. Mesqviia (1870), 1 Q. B. D. 410, 418. 

(jf) Yorhshire banking Co.y. />afoo/i (2), 5j//>ra ; Ray v. Barker, supra; Ironclad 
{Australia) Gold Mining Co. v. Gardner (1887), 4 T. L. 31. 18; Saw v. liakirn 
(1888), 5 T. L. E. 72; Ward v. rinmbla/ (1890), 0 T. L. 11. 198; Bowes v. 
Caustic Soda and Chlorme Syndicate (1893), 9 T. L, E. 328 ; Jfnnc v. Mortgage 
Jnsnratice Curporatiou, [1894] 1 Q. B. 54, 02, O. A. ; Lyiide v. Wailfnnxin, [1895] 2 
Q. _B. 180, IS-t. A. A mere Mytumont tliat ho has a dcfonco or a more domul 
of iiidebtodnehS is insiifficiont ( Wallingford v. Mutual Society, supra, at p. 704 ; 
Whiteley\ Care, supra, at p. 309) 

(A) Jrouefad [Australia) Gold M whig Co. v. Gardner, supra; Snw v. Ilahim, 
sii}yra; Jones y. [1894] A. (!. 122, P. 0.; Woodall v. (JrcsaireJl (1893), 9 

T. 3a E. 619; Eieeiric and Genend Contract Corporation v. TImnsou- Houston 
Electric Co, (1893), 10 T. Ji. E. 103; Westeui National bank of Eem York y, 
Btrez (1890), 6 T. U K. 366 ; Wells v. Allolt, [190 J] 2 K. Ji. 842, 848. 0. A.; 
Cmld V. /)e/ap(1905), 92 L. T. 510, 511, H. L. ; Tiuffault Cycle and Tube Mann- 
fnxAurvmj Co, v. Saunders (1897), 14 T. L. 31. 40; Electric and General Contract 
Coiporation v. Thornson-UousUm Kleciric Co., supra; Warner y. Lodby (1892), 
9 T. L. B. 13. Tho plaintiff may show by affidavit in reply that the defence 
set up is a sham or is unfounded in fact, but in order to miceced he rnuBt make 
this clear beyfinti all raasomblo doubt by concliisivo dncuuientary ur other 
evid**nce v. Hakim, supra; Ifavis v. 0870), I i* B 719; Giruin 

V. frVtyic (IH'/I ), 13 i.Jli. ll. 174 ; llotheram v. Brest |9 J. (u. n.) 104). 
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connected with the claim in the action or may be pleaded in 
defence (i). 

609. Leave ^ to defend may be given conditionally upon the 
defendant paying the amount in diepule into court or otherwise 
giving SMurity for it (k), or suliject to other conditions (Q. But this 
practice is rarely resorted to except where the dofondnnt consents, or 
the defence set up is so vague and unsatisfactory that there is doubt 
as to whether there is any defence (»/). 

610. If the defendant admits ])artof the claim, or a2)pcars to have 
a defence to part only thereof, he may be permitted to defend in port, 
and the plaintiff may have summary judgment for tlie admitted 
or undefended part of his claim, subject to such terms as the 
judge may think fit to impose («)■ AVlicre there are several defen- 
dants, of whom some appear to the judge to have, and others not 
to have, a defence, the plaintiff nia^’ be permitted to enter final 
judgment against the latter and issue execution thereon, without pre- 
judice to his right to proceed witli his action against the former (o). 

611. Whore leave to defend is given the master has power to and 
should givo all such directions as to tho further coiuhict of the 
action as if a suminons for directions had Ixion issued, and may 


(t) Wkitehy'a ('ase.y [1900] 1 Ch. 3Go, .*’.09, C. A. ; !<hcjqHiTth ds Co. v. WiH'inHun 
(18b9), 6 T. Ji. E. 13, 0. A.; Ford v. Uaney (1893), 9 T. Ji. E. 328; UniM 
Oaita Fercha Co. v. Welch (1897), 14 T. L. E. 164, C. A.). Tint the m'^re 
exii$teiico of a countorclaim not connected with the claim doea not nocossai * * 
cnlitlo a ucf^'iidtint to leave to dclond {Awjki-Ifalvin Jlauk v. 11 W*, Ah * 
lUtltan Bauk v. Davies (1878), 38 L. T, 197, C. A.; litdheram v. Fricst (18 
49 L. J. (q. b.) 104; Nevman v. Lever (1887), 4 T. L. R. 91), but if 
eouiiterclaiin is substantial, overlapping' the plaintilf's claim, nncondit 
Leave to defend may be g:iven, although paii of the plaintiif’s claim is admitti 
{Cmrt V. Shem (1891), 7 T. L. E. 660). 

{k) R. S. 0., Ord. L4, r. 0; Ray v. Barker (1S79), 4 Ex. D. 279, 281, ( \ , 

JhtH'ki'ts V. Lino (1886), 3 T. L. E. 63, C. A.; IhiHij Kong and ShuTighai /h ^ • 

Co. V. Java Agency Co. (1891), 8 T. L. R. 68, V. A. Munoy so paid into ^ *t 
is paid in to ubido the event, and is a security to tho plaintiff for tho b for 
which he may obtain judgment {Re Ford, Kc parie The 'Trustee, [1900] 1. Q. B. 
211 ; Bird y. Bar$tou\ [1892] 1 U. B. 94, G. A.}. Tf tho defendant succeeds he 
is ontitlod to have tho niouoy paid out, though an appeal is pending {Yoikahire 
Banking Co. v. BenUon {2) (1879), 4 G. P. 1). 213 ; Wing v. Thurlow (1893), 10 
T. L. R. 61, 151, a A.). 

(l) E.g., that tho action bo tried without a jury {Wolfe v. De Draam (1899), 
81 L. T. 633, C. A. ; Mucartneg v. Macartney (1909), 26 T. li. R. 818). 

(m) Jacobs v. Booth's JDisiillery Co. (1901), 85 L. T. 2G2, H. Ij.; Manger y. 
CmH (1889), 5 T. L. R. 271 ; Ward v. Plumhley (1890), 6 T. L. R. 198. 
Where the master is satisfied tliat there is some sum' due, though tho defendant 
deputes the whole amount claimed, the master may ordor payment of part of 
the sum as a condition giving leave to defend as to that part {Hodgson v. 
Bell (1890), 24 ^ B. D. 525, 0. A, ; Hdby cfe Co., Lid. y, Birch (1890), 62 L. T. 
404). 

(n) R. 8.0., Oi'd. 14, r. 4. Tho tunns iinposod may relate to suapeusion ol 
execution, or payment of the amount levied or jiart thereof into court by the 
sheriff or the taxation of costs or otherwise {ibid.). There is no power to 
mahe the granting of leave to defend a disputed part of the claim to which a 
srtmJ /acts defence is shown OQnditional on payment of the part admitted 
{DmoMS v. Btymoar (1879), 4 Ex. D. 80). But leave to defend may be given to 
a defendant who disputes the' whole claim, on condition of part payment to the 
pUintifl {Hodgson v. Bdl, supra; Hohy A Co.^ Ltd. y« Birch, aujraj. 

(o) ,lL a. 0., Ord. 14, r. 6. 

H.L. — XVllI. . 
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Ju{mment8 and Orders. 


SIOT.9. 
Modes of 
obtaining a 
Judgment. 

RenewRl of 
application. 


The order. 


Oases in 
Which motion 
for jadgment 
may be made. 


order lliat the action be forthwith set down for trial (p). If he 
thinks a prolonged trial unnecessary lie may order the action to 
1)6 pat in the short cause list («;). 

512. If the master dismisses the summons without really 
adju^cating on the merits, a second summons may be issued (r). 
An application may also be renewed on fresh materials (s), and 
where unconditional leave to defend has l>eeu given in consequence 
of a technical defect in the writ, a second application may be made 
after the defect has lieen cured (a). 

513. If the defendant appeivrs to the summons and fails to 
successfully oppose the application, the master makes an order (b) 
that the plaintiff bo at liberty to enter final judgment for the 
amount indorsed on llio writ (c) with mlorcst, if any (d), or for the 
recovery of the laud with or without mesne profits, as the case 
may be(i'), and costs (/). Such an order is not the final judg- 
ment itself, but otiiy a stop in the procedure towards obtaining 
it (ff). The order must be drawn up in the pro])er department (k), 
and judgment must be entered upon it in the proper place (i) and 
on the appropriate forms (k). 

Sun -Sect. 7 . — fur Jmltjmutt befu?e Trial. 

514. The chief instances (1) in which judgment may he 
obtained by motion for judgment nro: (1) in actions whoi'e the 

(j>) B. 8. C., Ord. 14, r. 8 (a); ll’ol/e v. ISynam (1899), 81 L. T. o.'fS, A. ; 
Miharlneif v. J/ocnr/nc;/ ((909), ‘2'> T. L. R. KIM; Akik/W v. ftuh^U (1K9.8), 10 
T. Ji.R. ilOl, O. A. : V. rhi>rne-a^,Tgf (1894), 38 Sol. Jo. ((S.l; /’.././oil v. 

JiaHleil (1899), 81 I.. .1. (i02. * 

> (7) B. 0., Ord. M. r. {I (a). If an Hclitui is put in this li>fc pa} incut into 
Court hbould not bo onlerod {I! fid v. Himom (IS94), oK Sid. Jo. IJIO). 

(r) l^i/kea Bravery €•*. v. Vhadwirk (1891), 7 'f. Ji. Jl. ‘2.)8. 
la) Wayslaffy. JacohotrH., flS8l] W. X. 17. 

(ifa) Dombey Bona v. Vlayfair liroihera, [18971 1 Q. V*. 388, C-. A. 

/h) For fornip, Hoo 11. S. 0., Appoiidix K, No-. 1 — 8. '** 

b/r) Judgment is not given for the amount indorsed on the writ if in fact less 
isuae, but only tor Ibo amount actually duo {//ttyha v. Jttalrn^ [1894] 1 Q. B. 
667, C. A.; Oerrard v. Ctowea, [1892] 2 Q. B. 11 : LitvjveiuHi^' Buns v. WiUcocka, 

K l Q. B. 696, 0. A. ; BuiUhport Tramumya C'n. v. (Janfly, [1897] 2 U. B. 60, 
Judgment can only be given for a dotiiiitf amount {Hmit/i w, hldwardta 

(1888), 22 Q. B. iK 10, C. A.). 

(cZ) As to when u claim for iiit#‘iV:d ran lie indorsed, see title Money and 

MOWBY-LENinNO. 

(«) A tenant has the Banio right to relioC after a judgment iiiidor the order for 
recovery of land on the ground of foidoitiu-c for non -payment of rent us if the 
judgment had been giveu after trial (B. S. 0., Did. 14, i. 10 ). 

(/) As to the amount of costs, see title ]*iiauj’1CE and Prooeduke. 
fy) Be a DebtoTt Ex parte the Debtor, [1903] W. N. 6; Jtc Gurney, Cliffiyrd v. 
Qumey, [1896] 2 Ch. 8G3. 

(A) The Summons and Order Department in the ICing's Bench Division and 
Chancery Chambers in the ChaiKMsry Division. 

(i) The Writ. Api^earance, and Judgment DopHrUneiit of the Central Office or 
the district registiy , as the case may J^. 

(1?) The order wd writ must ho produced together with an affidavit of service 
of w suznxiioiis if that is requii^d by the order, and evidence that any other con- 
dition precedent (if any) lo the entering of tho judgment has been complied with 
or, where leave to defend is given in terms, that we terms have not tmn oom- 
with; for forms, see R. S. 0., Appendix F, Nos. 6 et eeq, 
u) See also titles Adhitialty, Vol. I., p. 99; Infants and Ohiu>un, 
Tol. XYIl., p. 142. 
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Trrili is indorsed with some claim other than a liquidated claim or Snr. 8. ' 
a claim for damages or detention of goods, or a claim for the tfodes of 
recovery of land, and the defendant has not appeared, or has obtafnlaga 
appeared and not delivered his defence (m) ; (2) where there are Jadgment 
admissions of fact either in the pleadings or otherwise (») ; (3) where 
in tho Chancery Division the action is ordered, under the summons 
for directions, to be set down on motion for judgment without 
pleadings, to be heard as a short cause (o) ; (4) where the plaintiff 
is entitled to have the defence struck out (p) ; (5) where it is sought 
to make a judgment of the House of Lords an order of the High 
Court (q) ; (G) where an order has been made for certain issues or 
questions of fact to be tried or determined, and they or some of 
them have been so tried or determined (r). 

615. Where admissions of fact have been made on the pleadings Judi^nent 
or otherwise, any party may at any stage of the action apply to the 
court or a judge for such judgment or order as upon such admis- 
sions he may be entitled to, without waiting for the determination 
of any other question between the parties ; and the court or a judge 
may upon such application make such order or give such judgment 
as they think just (s). 

516 . In the Chancery Division the application may be jnade by Howapplica 
motion and the action set down as a short cause on motion for judg- 
ment(t). Where there are several plaiiitilTs the motion must bis 
made by all of them (a). If the defendant offers to submit to an 
order boii^g made in chambers, and tho plaintiff nevertheless moves 


(m) Seo pp. 184, 180, aafe. 

in) 11. S. 0., Ord. 32, r. G ; aeo the text, infra. 

(o) S '’0 Jle Pringle <lc Co,^ Paiomli v. Priwjle A Co. (1003), 89 L. T. 743. As 
to whether such uri order ahould bo xnado in a debeutnre-holdcr’s action, see 
lie Kiiatm Empire Liyhtmxj Co.^ Ltd., Ntygs v. the Cvmprrny, [1910] W. N. 154. 
As to the iiecessit}’ for a statement of ulaim, see lie Pupont, Lttl., Dupont v. 
Dupont, Ltd., [190G] W. N. 14 ; Re Cadoyun and Ilans Phice Estate (No. 2), 
Ltd., (Iraham v. Catltiyanand liana Place Estate (No. 2), Ltd., [1906] W. N. 112 ; 
Re Kitaon Empire Liylithnj Co., Ltd., Tliyya v. the Company, supra ; and see title 
Pij:at)ING. 

( p) See titles Pleaoino ; Pkactice asv PiiocEimws. 

{q) This is sometimes necessary with regard to applications as to costs ; see 
Van Grutten v. IWireU (1897), 41 Sol. Jo. 715; Rrittah Dynamite Co. v. Kreha 
(1879), 11 Ch. D. 448. As to tho procedure on appeal to the House of Lords, 
see title Pakltambnt. 

(r) JR. & 0., Ord. 40, rr. 7, 8 ; Larh'n v. Lloyd (1891), 64 L. T. 607 ; Bolivia 
Retniblic v. National DoUvian Naviyaiion Co. (1876), 24 W. E. 361. 

(a) E. S. C., Ord. 32, r. 6. In order that judgment may be obtained under 
this rule the admissions must be clear and unequivocal {Bennett v. Moore (1876), 

1 Ch. D. 692 ; QUhtri v. Smith (1876), 2 Ch. D. 686 ; Chilton v. Lonfiun Cor- 
pwalion (1878), 7 Ch. J). 735 ; Hughes v. Limdon, Edinhuryh and Qlasgouu Assurance 
Co. (1891), 8 T. L. E. 81, C. A. ; Landeryan v- Feast (1886), 55 L. T. 42. 0. A., 
leversinff 64 L. T. 369). The power to order judgment is discretionary {M^kr 
V. Sidrbottom (1877), 6 Oh. D. 342, C. A, ; A JVnyht, K»rle v. Non^h, [1896] 

2 Oh. 747 ; Jenney v. Madantosh (1889), 61 L. T. 108, C. A.). See, further, title 
Pleaduvo. 

(ft Oook T. Hvjnu, [1884] W. Nt 76; OartHi ▼. Hint (1883), 31 W. B. 839j 
Ottoper-Dean v. badhiin, [1908] W. N. 100. 

(tt) if« Wright, Kirke r. North, nijjra; eea Be Criggksione Coal Co,, 
SteuMTt V. OnggltOono Cool Co., [1906] 1 Oh. 623, where all fhe dsbentuTC- 
hedden intecoetw were not parties. 
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JUIKJMKXTS AND ORDERS. • 

ia court for judgment, lie may only be allowed such costs as would 
have been incurred on a snmiuone in chambers (b), unless, in the 
circuinstances of the caso, the judge thinks the party justified in 
rolling it down as a abort cause on motion for judgment (c). 

In the EIng’s Bench Division the application should, as a rule, be 
made to a master by summons at chambers (</), but may be made 
to the court by notice of motion (e). 

617. In all other cases the plaintiff must set down the motion 
for judgment in the proper department (/). It cannot be set down 
without leave after the lapse of a year from the time when the 
pai'ty seeking to set it down first became entitled to do so (g). At 
least two clear days must elapse between the service (/i) of the 
notice of motion and the day named in the notice for hearing the 
motion (i). As a rule, no evidence other than affidavits as to 


(i) Jilffi V. OafiCt/ (1890), 02 L. T. 724; Loudun Steam Di/cintj Co. v. Dii/hy 
(1S8S), 57 L. J. ((.If.) 505. 

(c) Coa])er~Dean v. Uudham, [1908] W. N. 100. 

(fiO Padgett v. liinnBt [1884] VV, N, 10 ; Croft v. Cvllingwood, [*S81] \V. N. t3t3. 

(e) See the text, m/ra. 

i f) Where th.evo ore seveiul defend^ts, not all of whom are in default, tlie 
action may be set down at once as against the defendant or defendants who are 
ill default, only if tlie cause of action is severable (R S. 0., Ord. 27, r. 12). 
In (in action to perpetuate testimony, after tlie time for delivery of defence had 
expired, the plaintiff on motion obtained an order that the action should pro- 
oeecl, notwithstanding the defendant’s default, and that ho should be at liberty 
to examine witncases as if the pleadings had been closed {lUUe [Mnrqnid) v. Jaum 
ilSSti), 83 Ch. D. 157). As to partition actions, see SeiiUir v. Herepmi (1876), 4 
bh. U. 494 ; RipJt^y v. Sawyer (1886), 31 Oil. D. 494. In the King’s Ben^ 
Division the motion is set down in tho Crown Office, and in the GhauccffV 
Division at the registrar’s office. Fee. £2 on a ^ereipe. In the King’s Bench 
Division the papers to be loft aro : — (1) Where no appearance has been onterod : 
an offico copy of the statemfent of claim filed in default indorsed to the effect 
that no doienco has boon delive^, a plain copy of the statement of olaim, an 
office copy of the notice of motion filed in default and a plain copy, and the 
original writ ; (2) where api)earance entered : two copies of the notice of motion 
and of the stiiteiueut of claim, a certificate of default in delivering defence, 
and the original writ. An affidavit of service of the notice of motion may also 
be left then or subsequently. W'here the motion is for judgment whem the 
defence has been struck out or for judgment on admissions in the pleadings 
two copies of the order to strike out or two copies of the admissions must be 
left in addition. In tho Chanc.ei*y Division two copies of the notice of motion, 
mid two copies of tho pleadings, if any, must be left, and if set down as a short 
cause two copies of the di'aft minuteis of the judgment. Where it is desired 
that the action shall be heard as a ** short cause ” tho notice of motion should 
contain a statement to that effect and that no further notice will be given of 
its having been so marked. A certificate of counsel that the action is fit to be 
BO heard and two copies of minutes of tho proposed judgment or onler must 
be left on setting down the motion or the notice must show the exact terms of 
the judgmrat or order asked for {De Jongh v. Newman (1887), 56 L. T. 180; 
Re Automatic Machines (Haydon and Urr^s Patents), Ltd., Uraafe v. Autmaiic 
Machines {Hayden and Urry's PaterUs), Ltd.^ [1902] W. N. 236). cause 
Viiist be marked as a short cause ’* at least one clear day before it can be put 
on the paper to be beard, and if the additional papers have not been left on 
setting down the netice of motion they must be left with the judo’s clerk one 
clear day before the case is put on the paper (Ikaotioe Note, [19011 W. N. 78; 

m K B. 0.,. Old. 40, r. 9. . 

(a) As to service, sea title pRoaax>VB& 

B. a 0., Old. 62, r. 6. 
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serrios or default is allowed (A). Motions are heard before a judRe 
in open court (1), and judgment is drawn up and entered as in the 
case of a judgment after trial (m). 

SoB-SfOT. 8.—Jt or after Trial, 

(i.) In OeneraL 

518. If none of the modes of obtaining judgment which have Setting down 
already Iwen considered apply, the action must be set down for trial. ** 

The ordinary mode of trial is by a judge in open court with or 
without a jury. But there are other modes available if the court 
thinks fit to resort to them (n). 

In the Chancery Division many applications are made by 
originating sunimons, and are disposed of by a judge in chambers (o). 

But if the action is commenced % writ, judgment is obtained by a 
trial in court as in the King’s Bench Division. 

Notice of trial must be given, before the action is set down ( j)), by Notice ol 
the plaintiff or other party in the position of plaintiflif^) or by the 
defendant if the plaintiff fails to give notice in the appointed 
time (r). 

After notice of trial has been given the action must be set down Setting down 
by leaving the necessary papers («), and paying the fees (t) in the Mtion. 
proper department (a). 

In due coarse the action comes on for trial in open court, in the Friceedinge 
King’s Bench Division before a judge either with or without a at the trial, 
jury (b), and in the Chancery Division before a judge alone. The 
points at issue are decided after evidence (if any) and argument (c). 

If either party should fail to appear wheu an action is called on, Non-appeat- 
the party appearing may have judgment subject to proving his ^ 
claim or counterclaim so far os the burden of proof lies on him (d). ^ 

(!') As to evidence genemll}'', see titles ]£vidxncb, YoL XllL, pp. 415 et Mr/. ; 

PlUCTICE AND PbOCBDUHR. 

(1) la the IGng’s Bench Division motions to moke n judgment of the House 
of Lonls a judgment of the High Court are made before a DiTudonal Court. 

I n) Seep. 109, port. 

n) See title Arbitration, Vol. I., pp. 482, 487 et tetj. 

o) See title Pbaoiice and Prooeuuue. 

p) E. S. C., Old. 38, r. 16. As to when notice must be given and the 
loD^ of notice, see title PitACTtoB and Prooeoube. 

(q) & S. 0., Ord. 36, r. 11. 

(rj Ibid., r. 13. 

(s) Two copies of the pleadings, including the wilt and a copy of the notice 
of trial, must be left (B. k C., Ord. 36, r. 30). 

(t) Ibid. ; the fee is £2, payable in tho Chancery Division by an impieseed 
stamp on a pneeiiie, and in ue King’s Bench Division, on the copy pleadings 
lodged on setting down. 

(a) In the King’s Bench Division, in the Associates’ Department or in the 
distnct registry, as the ease may be ; in the Ohanoeiy Division in the Bogis- 
trar’s Department. As to the time, see title Fraoticb and Procbdubb. 

(6) As to what oases must be tried with a jury, see title Pbaotiob and 

Pboceptttp W t 

(c) B. B. 6.. Ord. 37, r. 1. See titles BARRiaTEBs, Vdl. n., pp. 400 a ss}.; 

Evidence, VoL Xlll., pp. 604 et tea. 

(d) B. 8. 0. Ord. 36, rr. 31, 32. "In favour of ^a pluntifl the judgn^t wiU 
be for the relief olaimed in his statement of claim ssnd such other relief ss is 
incidental thereto (Stone v. Smith (1887), 36 Ch. D. 188 ; Kingdon v. Kirk (1868), 

87 Ch. 1). 141) ; but not for relief boyond {Barker t. Furlong, [1881] 8 Oh. 173). 
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619 . It is the duty of the judge at or after a trial to direct judg- 
ment to be entered as he thinks right (e) ; and his direction that any 
judgment be entered for any party absolutely is a sufficient 
authority to the proper officer to enter judgment accordingly (/). 

If the action be tried with a jury, the judge directs judgment to be 
entered in accordance with their verdict. If it be tried without a 
jury, the judge directs judgment to be entered in accordance with 
his own findings. 

The judgment or order having been drawn up and passed must 
bo entered in books kept for the purpose by the proper officer (ff). 

Where the Judicature Acts or the Buies of the Supreme Court pro- 
vide that judgment may be entered on the filing of any affidavit or 
the production of any document, the entering officer must examine 
the affidavit or document produced, and, if the same is regular and 
complete, enter judgment accordingly (/i). 

Where the entering officer is empowered to enter judgment 
pursuant to any order or certificate or return to any writ, he 
may enter judgment upon the production of such order or certificate, 
sealed with the seal of the court, or of such return (0- 

520 . A judgment may be drawn up in favour of a plaintiff, con- 
taining a final judgment as to part of his claim and an interlocutory 
judgment as to the remainder; and, when after a trial, judgment is 
directed in favour of the plaintiff against some of the defendants, 


Judgment maybe given without proof of service of notice of trial (Batrd v. IS'aai 
Ridiwf Club and Racecourse Cb., [1891] W. N. 144, following Chorlton v. Dickie 
^1879), 13 Gh. D. 160). In favour of a defondunt who has no counterclaim the 
judgment will be a dismissal of the action imd will have the sanio cilcct as if 
tho action had boon dismissed on the merits [Armour v. Bate^ [1K91] 2 Q. 13. 
233, G. A; Re Orrdl Colliery and Firebrick Co. (1879). 12 Gh. 1). 681 ; ifeSoufA 
American and Mexican Co., [1895] 1 Gh. 37, 0. A.). No proof of servico of 
notice of trial is necessary [Dacrca-Pattefi aon v. Fotde, [1800] w. N. 70). Should 
neither party appear the action is struck out of the list. There is powor to oi'dor 
the case to be restored where non-appearance was caused by illness, but the 
relief may bo on terms as to payment of costs [Birch v. Wiiliame (1876), 24 W. B, 
700; Arniem v. Hmith (1889), 41 Gh. T). 348, G. A.). 

[A E. S. C., Ord. 36, r. 39; /bfers v. Perry Co, (1894), 10 T. lu E. 366 
judgment entered for dofeiidants where the jury disagreed). ‘'It is the 
lusinoss of judges to send into tho woi Id, not doubts, but decisions” [Lindo v. 
JBeliaario (1795), 1 Hag. Gon. 216, per Sir William Sooit, at p. 220 ; citod in 
Lanston Monotype Corpvralion, Lid, v. Anderson^ [ 1 ^ 11 ] 2 33. 15, per 

Hamilton, J., at p. 23). 

[/) E. S. 0., Ord. 36, r. 42. 

(y) E. S. C., Ord. 41, r. 1. The proper officer is, in the Chancery Division, 
the registry (E. 8. 0., Old. 62, r. 2). All judgments in the King’s Bench 
Division, if entered in Ijondon, are entered in the Writ, Appoumnee, and 
Judgment Department at tho Central Office (E. 8 G., Ord. 42, r. 2). Judgments 
in causes or matters which are proceeding in a district registry should m most 
oases be entered in the district registry (IL 8. 0., Ord. 35, rr. 1^3 ; Ttrumend 
V. Kirkhamt [189S] 1 Q. B. 51, 0. A.). Judgment cannot be entered upon 
the award of an ai'bitrator (Arbitration Act, 1889 (52 A 53 Viet. o. 49), ss. 12, 13, 
15; E. 8. 0., Ord, 84, r. 4f; Re A BasiAfupiUy Pedtiwn^ Ex parte Oaucadan 
Trading Corporatum, [1896| 1 Q. B. 368, 0. A. ; Re A Bankruptcy NoUco^ [1907] 
1 K B. 478, 0. A.,jw Fletodeb Moulton, L.J., at p. 482): and see title 
Abbitratzon, VoL 1., p. 473t 
{h) E.S.O.,Oid.41,r.6. 



JuDQMEtrra ANn OnDKita. 

but in favour of other defendants against the plaintiff, the judgment 
may be entered up on one form (ft). 

It is not necessary to wait till costa havo been taxed before 
entering judginont. The amount of the costs, when asceilnined by 
taxation, is added to the judgment afterwards (/). 

(li.) Tn the King*e Bench. Divisinfi, 

52t In the King's Bench Division (tn) the judgment directed to be 
entered is recorded by the proper officer (n) upon a certificate, and in 
order to enter judgment the judgment must be drawn up, by the 
party^ obtaining it, on the proper forms (o) and taken, with the 
associate’s certificate and the filed copy of the pleadings, to the 
proper department (a). 

The judgment is prepared by the party obtaining it, and submitted 
to the proper officer before entering. 

(iii.) In the Chanm'i/ DiviaioitU 

522. In the Chiiiicory Division the drawing u^^of the judgment 
in an action tried in court, or of the order made on originating 
summons in chambers, is a more complicated process. In order 
that the judgment or order may be reduced to writing in the 
registry or ollice of the court, the party who desires to prosecute 
it must bespeak the written record (6), and leave with the registrar 
his counsel’s brief and any otlier documents which may be required 
for the purpose (c); and from those materials, together with the 
registrar’s own note, a draft or minute of the judgment or order is 
prepared (rZ). The judgment or order must, unless otherwise 


(/c) Friictice Mosters’ Uulos (17). A counterckiim is really in the iiuture ol a 
croas-nction {SUimore v. CampbeU ifc C'o., [18U2] L Q. B. .*U4, C. A. ; Ilewiti Co, 
V. lihimer cfc Co, (1886), 3 T. Ij. K. 221, 0. A. ; but hoe ]Vef>iacott v. Jlevnn, 
[1891] 1 Q. B. 771 ; Grifiths v. Patterson (1888), 22 L. K. Ir.65C, C. A.; Bankts 
V. Jarvia, [1903] 1 K. B. o49, per Oiianneli^ J., at ii. 553). As to the form of 
judgment when plain tiff succeeds on tho claim and the defendant on a counter- 
claim, see R. S. G., Oid. 21, r. 17 ; Lowe v. Jlolme (1883), 10 Q. B. D. 286; 
Shrapnel v. Laing (1888), 20 Q. B. D. 334, 0. A ; Atlas Metal Co, v. Miller, [1898] 
2 Q. B. 500, C. A. ; I^ovincial Bill Posting On, v. Low Moor Iran Co., 11909] 
2 K. B. 344, C. A.; Sharpe y, Haggith (1911), 27 T. L. R. 541. 

(1) After taxation the officer who si^ied the judginont oiitors on the oiiginal 
judgment the particulars of the master's certificate of taxation, and initials and 
complftoB the office copy judgment. Execution for tho costs can then issue. 
See also R. S. 0., Ord. 42, r. 18, and title Exeoxjtton, Yol, XIY., p. 38. As to 
the old practice, see note (/), p. 206, post, 

{m) R. S. 0., Ord. 36. r. 39. 

(n) /.e., the associate. 

(o) R. S. C., Ord. 41, rr. 1, 8 ; for forms, see B. S. 0., Appendix F, Nos. 11 
at seq. The fee is £l on the original judgment and an office copy stamp on the 
copy. 

(a) I,e,, the Writ, Appearance, and Judgment Depai’tmont. Entering a 
judlgment by tho proper offloor is popularly called signing " the judgment. 

(b) B. S. 0., Ord. 62, r. 2. 

(c) Ibid., r.4; Teatman v. Bead (1865), 14 W. B. 123. The judgment or 
Older must be bespoken, and the briefs and other documents must be left 
with the registrar, within three days after the judgment or order is pro- 
nouDced or finally disposed ol by the court or judge (B. 8. 0., Ord. 62, r. 5, an 
amended by B. S. 0., July, 1911). 

(d) R. S. 0., Old. 62, rr. 7-14. 
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oardered, be drawn up and entered within fourteen days from the 
date tiiereof. and if not drawn up and entered within tliat time, the 
registrar must report to the judge in writing wliy the provisions of 
the rule have not beon complied with, and give his opinion as to 
whether any, and wliich, of the parties or their solicitors are 
responsible for the delay. The judge may thereupon direct the 
parties or solicitors to attend before him, and, unless a satisfactory 
explanation is forthcoming, make such order as to costs of drawing 
up and entering the judgment or order as he thinks fit. He may 
also direct that, as against the party responsible for the delay, the 
time for appealing from the judgment or order shall run as 
from the date when it ought to have been drawn up and 
entered (e). In the case of orders made on summonses in 
chambers in the Chancery Division, the formal order is drawn up 
from the note made and initialled by the judge or master himself 
on the appropriate document (/). 

523. It is the duty of counsel engaged in the cause to take a note 
of the substance of the judgment as it is delivered, usually by indorse- 
ment on their briefs. Should these indorsements differ, the regis- 
trar’s note will be conclusive, and no affidavit of the grounds on 
which the judgment proceeded is necessary or admissible (g). 
Where an order is made by arrangement between the parlies, no 
evidence can afterwards be received as to what terms were intended. 
Should there be a dispute on this point, the order will be treated 
as not having been made (A). The registrar may require the matter 
to be mentioned to the court if he should meet with difficulty in 
settling the order (t). When the registrar has settled the minutes 
of the judgment and communicated them to the parties, if no 
objection is made, the judgment is passed (j) and entered (k). If, 
after (Q the registrar has settled the minutes, any difficulty or dis- 
pute should arise thereon, any party may apply to the court by 


(«) B. S. 0., Ord. 62, r. 14 a (B. 8. C., July, 1911). 

(/ ) Every order made in chambers which has not been made by the jndire 
personally must be marked in the margin with the name of the master rospoiunble 
for the owr (B. S. G., Ord. 65, n 15, as amended by B. S. G., July, 1911). 

M Eb parte Sl^ratt (1884), 28 Sob Jo. 376, G. A. 

(A) Per Peabbok, J., [1884] W. N/ 91. Such disputes may he avoided by at 
once drafting minutes of the agreed order, and having them idgn^ by the 
respective connael of the parties (Daniell, Ghonoery Fracnce, 642). 

ff) JPHnee V. Howard (1851), 14 Beav. 208. 

(j() A judgment or oner is said to be passed when the registrar has marirnd 
his initiale in the margin at the foot of the lost page, as an authority to the 
clerk of entries to enter it in the registrar’s books (B. 8. 0., Ord. 6,r.l3; Ord. 61, 
r. 19 ; Old. 62, tr. 7—14). As to orders to be acted on by the paymaster, see 
Si^reme Oonrt Fun^ Buies, 1905, r. 24. Where the order is of a simple kind 
the registrar settles it himself, but in other cases gives notice to the par^of an 
rapointinmit to settle and pass {Hart v. 2V(ft(1649}, 6 Hare, 611, 616 ; Hwrgraner. 
Bamavt (1851), 8 Itee. A 0. 348 ; Smith v. Aelon (Ho. 2) (1859), 26 Beav. 659). 

(h) A judgnimit, aiter<.it has been settled by the registrar, cannot be altered 
' u the abwnoe of ai^ mterested party (Jfajor V. Jfq;or (1848), 13 Jur. I), noroan 
a consent be arbitrarily ^thdrawn \Borveg v. Onyion Uttioa Btarcd SanUarv 
AiitAorite(1884), 26 Oh. D. 249, 0. A.), god whm it has been passed and entered 
it capnoc be altered wiwout the sanoocn of the court (Blahs v. Hanea (1865k 
M Oh. D. 827, 0. A-l See, further, p. 212, poet. 

(1) Not before { Awies v. Howard, tapra). 
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motion to vary the minutes, specifying the particular matten to Owns, v'i 
which he obj(ictB(m). The application may be made at any time Uddwtof . .. 
before the ininotes are passed and entered (n). but not theresfW (o). obtslnbi, a >• 
On the motion to vary minutes, the only question is, What waS the Judgm^^'>' 
order made?(p). No enlargement of the order can be permitted, 
unless all parties consent, or it is impossible to ascertain what was 
ordered. In the latter event, the case will be put in the paper to 
be argued again {q). The application must be made to the court 
which made the order (r), and no appeal lies from the decision of a 
judge with reference to the minutes of his order («). 

524. A. judgment or order, in its final shape, usually contains, Form and 
in addition to formal parts, a preliminary or introductory part, contimtaoi 
showing the form of the application upon which it was made, the 
parties appearing, any consents, waivers, undertakings, or admis- 
sions given or made, so placed as to indicate whether they relate 

to the whole judgment or only to part thereof, and a reference to 
the evidence upon which the order is baaed ; and a substantive 
or mandatory part, containing the order made by the court. 

Where this latter part is not of a simple character, declarations of 
riglita will as a rule come first, followed by directions, e.p., for 
accounts and inquiries (t) for the purpose of ascertaining or giving 
effect to such rights, and lastly, consequential directions, for 
payment of money, delivery or sale of property, dealings with funds, 
ta^caiion and payment of costs (u). 

525. In all actions and matters tried with witnesses the jndg- Evuienoa 
nient or order must, unless the judge for some special reason 
otherwise directs, be drawn up without entering the evidence (a). 

But if the judgment or order be appealed against, the appellant must 
within four days after service of the notice of appeal take an 
a})pointmeut before the rojiistrar for the purpose of settling a 
schedule of the evidence used at the trial, and in settling such 
schedule the same procedure is to be followed as in the drawing 


(m) TVnnajrf V. 2'rB«f//a«i(1869), 4 Ch. App. 537, 546. Or liberty may be givea 
at the trial to mentiou tlie case again on the minute^ {Ifood v. Cooper (1S59), 26 
Bcav. 373). A ii(ntion to vary minutes was not h proceeding known to the com. 
ninn law {Re Stvire, MeHor v. Swire (1885), 30 Gh. D. 239, C. A., per loNDUiT, 
L.J., at p. 241). 

(n) General Share and Trust Co. v. Uctfey Brkk and Pottery Co. (1882), 20 
Ch. 1). 130, C. A. 

(o) Re Sunre, MrVor v. Swire, supra. 

(b) British Dynamite Co. v. A'rc&< (1877), 25 W. B. 846: BMneen v. Barton 
Tjoral Board (1882), 21 Cb. D. 621, G. A. ; South Wales Mineral RaO. Co. v. Domes 
(1896), 31 Sol Jo. no. G. A. 

(o) Memorandum, [1876] W. N. 206. 

(r) Reece 'r, Bene (1836), 1 My. & Cr. 372; General Share and Trad Co. v. 
We‘iev Brick and PotUrtf supra. 

(s) Jamss V. Jonss (1892), 67 U T. 584, G. A. 

m B. S. 0., Ord. 33, r. 7 ; and gee title ^Aonoa Aim PsocanoKS. 

(it) Orders nireoting funds to he lodged in court or funds m court to he paid 

A ... 1 . eanexed to thaaf respectiTely a lodgment or 

mal bending simflar. to that of the order (& 8. 01, 
Funds Buies, 1905, ir. 5, 6). 

(B. S. (^. July 1011). 


or Dvnerwiao afo.it wua moBii m 
pavmont aohedule bearing a foi 
Ord* 62, 1 . 16 ; Sapi0iiie'7}oarfe 
(o)‘R. S. 0., Ord. 62, r. 14 b 
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Sacrr. E 

Modes of 
obtidninga 
Judgment. 


Recitals as to 
the evidence 
OD which 
judi^ment 
is fonnded. 


up of orders (/>)- If tliere is auy dispute as to what evidence shall 
be entered as read the matter must be adjourned to the judge before 
whom the action or matter was tried, to be decided by him. The 
judge may thereupon give directions as to the costs of the adjourn- 
ment as he thinks fit, but subject to such direction the costs of 
settling the schedule are costs in tlio appeal. The schedule must 
be signed by the registrar, but must not be entered nor the judg- 
ment or order amended so as to incorporate it unless the Court of 
Appeal so direct (c). 

Other judgments, though merely directing issues or inquiries, 
should contain a statement of the evidence on which they 
are founded (d), together with a statement of any objections 
to evidence that may have been taken at the hearing of 
the cause, and of the decision of the court upon such objec- 
tions, the evidence objected to being entered us read or not read 


n. S. 0.. Uni. (W, ir. 7 U. 

n. S. G., Ord. 0*2, r. 1 1 c (It. S. C.. July, 1911). Ah to marking bundles 
of corrospondeiico for iduntiticatiou, uud supplying copies for tho use of the 
Court of Appeal, see H. S. 0.. Ord. 62, r. 14 cl (II. S. C., July, 1911). 

(d) It seems to have bcon tho ancient Chancery practice, in drawing up 
orders, to recite the facts which had been proved by the ovideneo given (IJrmU 
V. iSfrf'nd (1684), 1 Vorn. 213; Bonham v. Ntwconih (16S4), 1 V''oru. 214). But 
the modem view is that tho registrar’s duty is to say what evidence was 
admitted, not what was thereby eHtablishcd {Trnlovk v. Robey (1847), 2 Ph. 
396; Boydy. PeZrir (1870), 19 W. K. 221; Bonsqnet v. Bent (167 is), 21 W. H. 
749 (decree refening to ovidonce given by a witness who wiis not sworn); 
JU'Mahon v. BitrrAeil (1846), 2 Ph. 127; Barker y. Morrell (1848), 2 Ph. 403). 
Every document which it is intended to use iu evidence ought to be formally 
wt in and marked by the registrar (lla^tfo/i v. Rodwell (1879), 11 Oh. I). 150, 
C. A.); and only documents which have been actually and B])oci6cfilly roforred 
to at tlio trial should bo entered as read in the judgment (Mainmariny v. 
Clarina (Lord), [1910] W. N. 14, not following Law v. Law^ [1901] VV. N. 152). 
The judge marks on his copy correspondence each letter read, and no others 
should be entered in the judgment. If the letters read nro numerous, these 
may be entered as road “ a bundle of (so many) letters which is identified by tlie 
signature of the registrar.” Admissions should bo stated in the order (.d.-fV. v. 
Murdoch (1800), 14 Jur. 088, 597 ; Wntaoti v. Rodwell^ eiipra; Alatnivariny v. 
Clarina (Lord), supra; It. B. 0., Ord. 61, r. 15 (written admissions of evidence 
to be filed before an order in wliich they are entered as read is pus8ed^ ). 

Where a decree has been made in favour of a defendant without his ovidonce 
having been heard, there should be entered as read all the evidence which he 
could have put in at the hearing (Manby v. Bewicke (1857), 3 Jur. (n. s.) 685). 
Affidavits would be entered as lead if notice has been given of intention to 
read them, though they were not actually read nor filed spocially for the 
purpose of the applications (Cniholic Frinting and Publishing Co., Ltd. v. 
Wyman (1662), 9 Jur. (N. 8.) 436). Evidence on the merits should be entered as 
read, though the rase was disposed of on a preliminary objection, without the 
necessity of adducing evidence (Be Lintjard, Ex parte Bellott (1817), 2 Mudd. 
259, 261 ; but see Onmille v. Donhto (1865), 11 Jur. (n. ^ 26, and Bo Brampton 
and Ltm^wn Bail. Co., Shaw's Claim (No. 2) (1875), 10 Oh. App. 186, 0. A.). In 
drawing up an order made by consent, it is not right to enter evidence as read 
{Bldkey v. Shaw (18871, 31 sol. Jo. 555). Where the plaintiffs failed on their 
own evidence, without cross-examinatioD, and thoir hill was ffismissed with 
costs, the defendants’ evidence was entered, not as read, but for the purposes of 
costs only (Singer Manufacturing Co. v. Wilstm (1676), 2 Ch. D. 434, 448, 0- A. ; 
B. C. in the Xmuse of Lords, sub nom. Singer'* MacUi^ie Manu/attuTira v. 
WUson (1877), 3 App. CaA 376, 381' — 383 (remarks on the inconvenience of the 
form of the decree, whioh &rated as read some of the plaintiffs’ affi^vits 
Which in fact had not been leod) ). On an appeal to the House of Lords no 
further evidence oau be given ; nothing can be looked at but the decree itself, 
and what is stated or referred to in it ( fl^ie v. Young (1866), L. XL 1 H. L, 68). 
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accordingly r^). Objeotions to ndniiBsilnlity should be disposed of 
at the time, and evidence should not be entered as having been 
read de bene ewe, saving just exceptions”^/). When drawing 
up an order, the registrar may, with the consent of the parlies, 
make such alterations in it as his experience leads him to believe 
the court would sanction, and these are binding on the parties (^), 

Sus-Sect. 9. — /ji the Court of ApjitaL 

526. The result of an pppeal or application for a new trial made 
to the Gouit of Appeal is euibodied in an order of the Court of 
Appeal drawn up by the associate in the King's Bench Division 
and by the registrar m the Chancery Division (/i). No judgment is 
entered upon it, but the order is enforceable as though it were a 
judgment (i). 

Sect. 4. — Drairing up of Orders, 

527. Apsit from orders which are in the nature of judgments (A), 
it is necessary, as a general rule, to draw up all orders, whelhcr 
made in cliambers or in court. But to this rule there arc ceitciiii 
exceptions, and, in such cases, the order need not be drawn up 
unless the court or a judge so directs (f). Buch exceptions are ordei s 
not embod\ ing any special terms, nor including any special direc- 
tions, but simply enlarging the time for taking any proceeding or 
doing any act, or giving leave (1) for the issue of any WTit other 
tlian a writ of atlachinent (m) ; (2) for the anffeudment of any writ 
or plccidiiigs ; (3) for the filing of any document ; or (4) for any act 
to bo done by any officer of tbe court other than a solicitor (a). It 

(«•) Watvm V. rarhir (IS-IU), *2 Pli. 6; A -(/. v. (lS6l)), 11 Jur. 68S, 

697. But it IS not tlio pi actico to inbert m the judgment as drawn up an^ mention 
of a ^ofuH^l of leci\o to amend {Laird y. Jirujga (1S81), 16 Cli. D. 668, U. A.). 

(/) Parker v. MarreU (1818), 2 Ph. 468; Handjvrd v. Hand ford (1816), 6 
lliiro, 212; Vrake v. />raAe (No. 1) (1858), 25 Boay. 641. An afiQdavit used uii 
a motion but not filed until aftoiwards may 1)0 entered in the order as reud, it 
eo doing does not interfero with the date ot the order ; e.^ , if filed on the banio 
day (/ts Kxitrf A' Co's Trade-mark\ [1892] 2 Ch. 462, 0. A.). It is not the dut\ 
of a jiid^e of first instunce, where the plaintiil’s cam has failed, to hear the 
dofendanrb ovideiicr, merely to put the defondant in a better position in the 
event of an appo.'U (flanmerton y. Honey (1876), 24 W. S. 603). 

(7) Davenport y. fitaffwd, liUhf y. Stafora^ Davenport v. Mtinnere (1615), 
8 j)eay. 503). As to makuig additions to a judgment after it has been pro- 
nounooJ, e.^., adding inquiries, see B. S. 0., Om. 33, it. 2, 3 ; Darlter v. Mackrell 
(1879), 12 Ch. D. 534, 0. A. ; Edmonds v. Robinson (1885), 29 Ch. D. 170; Taylor 
y. Mosiyn (188C)), 33 Ch. D. 226, G. A. 

(4) 8ee p. 199, ante; and os to appeals gouerally, see title Pcactige and 
PsooBDirnK. 

(i) See title Contempt of Court, AxTAonMENT and CoMMixrAL, Vol. VIL, 
pp. 279 ft eeq . Aa to enforcing judgments generally, Execution, Vol. Xiy.» 
pp. 1 e( stq. 

{k) See as to these, pp. 176 et seq,j ante, 

(Z) E S. 0.. Ord. 32, I. 11. 

(m) Notwithstanding this rule it is tlie us^ practice to require an order for 
the issue of a writ for service out of the jurisdiction, or for the issue of a con- 
ourront writ, or for the lenewnl of a writ, to bo drawn up wd filed when 
issuing or renewing the writ. So also orders giving leave & iasue exeeutiou 
are frequently drawn up. * 

J n) Orders for the assessment of damages by a master alter interloouioiy 
Igment must be drawn up (Praotice Masters’ Buies (20)}. 


9DS 

8m. 3. 
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diuuu up. * 
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Baoc. 4. 
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ofOrdm. 
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tion of such 
firdera. 


Ptocedoie in 
the King's 
Batch 
DlTision. 


Entry of 
orders in 
Chancery 
Division. 


Boiwer to 
stay drawing 

np. 


Date of 
judgments 
pronounced 
in Court. 


kt not usual in practice to draw np an order giving leave to 
appeal. 

Where the order need not be drawn up, it may be carried into 
effect upon the production of a note or memorandum of the order 
signed by the judge, master, registrar, or district registrar as the 
case may be(o). 

528. In the King’s Bench Division, in the Ciiso of orders which 
must be drawn up, it is the duty of tho party having tho custody 
of the summons, notice, or other document, on which the master's 
or judge’s order is indorsed, to lodge it forthwith in the Summons 
and Order Department. If he fails to do so, the other side or any 
party affected by the order may give him notice to do it, and on non- 
compliance with the notice may apply to the master by summons 
for delivery to him of the siimiiioiiB, notice, or document. If after 
lodgment of the summons, notice, or document the party having 
the conduct of it does not draw it up within four days, any' person 
affected by it may do so (p). 

529. In the Chancery Division orders relating to steps in the 
procedure, which are drawn up in Chancery chambers, need not he 
entered in the Be^istrar’s Department before the issue of an attach- 
ment for disobedience thereof (r/). In other cases tho order must 
be entered, and cannot be enforced till after entry (/'), even if tlie 
non-entry is due to a mistake of the entering clerk («). 

530. If before an order, whether made in court or charahors, has 
been drawn up, the attention of the judge is called to a point which 
has not been suiBciently considered, the jndge may stay the 
drawing up of the order and rehear the matter (t). 

Sect. 6. — Date of Judffvients and Orders. 

531. A judgment pronounced by the court or by a judge in court 
is entered as of the date when it was so pronounced, unless the court 
or judge otherwise order (a). By special leave of the conrt or a 
judge such judgment may be ante-dated or post-dated (b). 


(o) B. a C., Ord. 02, r. 14. 

(p) Begulations UBu«d by the masters in the Sing’s Bench Division dated 
7th August, 1906. 

fo) B.S.O., Ord.62,T. 2(1). 

(r) V. ItliM, VnJe v. blits (1898), 2 Do 0. & J. 286, C. A. 

(s) TaluM T. Jervit (1849), 8 Beav. 364, 360 ; bollard v. 3'omlinton (1883), 92 
Xit J*. (on.) 696. 

(0 n. 213, poii. 

(a) B. 8. 0.. Old. 41, r. 3. 

' (b) Ihtd. ; ue power to ante.date should be exercised with caution and <m 
oooa grounds (BoiilnoiA V. EUkrtlit SUa/mMp Oo. (No. 2), [19091 2 E. B. 916, 
0. A., per etinam; MScroifd v. Coult^ord, [1807j 2 Oh. 994, 973 (between the 
.trial of en action and .deuTery of judsment therein one of the defendante di^; 
the judgment rtOB da^ed as of ^ bet day of the trbl) ; boiler t. Ddemder 
(17)9), cited in ObnKr V. Wane (1719)', 1 8tra. 420 ; andin Taylory. Matthm 
(1716},10JCod.BemVU)'$ Cumbefe, irai^Mipr«(iudgmententaiMittMwpro4iiRC 
when defendant meOv-'^iding cur. odvl irm)i:Jkme» v,. Daviei (1804), 9'Y^ 
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In all other cases the entr^j is dated as of tho day on whicli the 
requisite docnnients are loft with the proper officer for the pnrposos iDote of 
of such entry (e). Jnilgw ^a ^y 

Where an interlocutory judgment for damages to be assessed has OrdeM ' 
been entered, tho amount of tlie damages, after it has been ascer* 
teined, is added to the judgment already entered, and tho whole (lamages ' 
judgment is therefore dated as of that day on which the interlocutory 

An order if and when drawn up must l)e dated the day of the uatc of oraer 
week, month, and year on which it was made, unless the court or a 
judge otherwise direct (d). 

Where an order directs an act to be done witliin a limited time Whore order 
and the order is not drawn up in due course, the order imiy, by 
leave of the master, be drawn up as ol the date when it ivas iiuido, 
but extending the time limited until after service of the order. 

Where no special time is limited, tho order may be drawm up, by 
leave of the master, as of the original dale simply (c). 

461 ; iJonnt v. Lewis (1805), 11 Vod. 601 (decree loat ; redrawn aud Qutored after 
eighteen years); i.aiorenre v. Iticlmond (1820), 1 Jar. dt W. 211 (so aftiT 
twenty-three rears); lielsham v. Per^iral (ibiil), 8 Hare, 157 (decree diited 
1847 entered oy order m.ido in 1851) ; Collinson v. LLder (1855), 20 Jleav. 655; 

Russell V. (1855), 3 AV. It. 379 (order drawn up iind pai^'^cd, but not 

entered ; after nine the court directed a r(‘issue of it. on the affidavit of 
the solicitor who had obtained it); Troup v. Troup (1868), 16 W. B. 673; 

Ex part*’ St, Paul's {Dean ami (Jhaplrr\ (1870), 18 W. B. 721 (order not 
enteml tho original lost; ordered to bo redrawn from Uie niiniites in the 
uiinuUi book and entered nunc tunc) \ Turner 'r. London and SoaiU-We&Urn 
Pail, Co. (1874), L. R. 17 Eq. 561 (the plaintifl died after Ih© hearing and before 
judgment ; tho court ordered the judgment to bo dated as of the date of the 
hearing); Moore v. /i’o6i72«o;i (1878), 27 W. if. 312 (doioiuliint died after trial 
and before judgment on further coTisidoration ; judgment entered ns of the day 
of tho trial); H tnA/cf/ v. WinkUy (1881). 29 W. B. 628 (after jndgniont, which 
referred to hcrcditiiments described in the statement of claim, the statement of 
claim was amended in respect of such desciiption, and the date of tho judgment 
was altered, no party objecting) ; Re Jones (S. -d-), IJullis v. Jones (1891), 39 W. R. 

619 (oiHler drawn up and acted on, hut never passed and entered : on ex parte 
applications tho order was directod to be redrawn up, passed, and entered nunc 
ijro tunc). Reversal uf a judgment by the Court of Appeal has been held not to 
ue a sulncient ground for autodating the judgment to the date of the first trial 
BO that interest may mn fixim then on tho sum recovei-od under tlio judgment of 
tho Court of Appe-al {Bortliwiele v. Eldmlie Steamship Co. (No. 2), [1905] 2 K. B. 

610,0. A.), u here a judgment or order has not been entered within the proper 
time (see p. 200, ante), no order to enter nunc r^o tunc is necessary ; but in all 
cases in which such orders were fonnorly made as of course it is sufficient to 
leave with tho clerk of entries a meznorandum in writing, countersigned by tho 
Chancery registrar (R. S. G., Old. 52, r. 15). If an affidavit verifying formal 
evidence is aUoved to be produced after the judgment is given, tho judgment 
should be dated as of the day when the affidavit is tiled U^atch v. Ward, [1666] 

W. N. 166). But this does' not apply to merely formu affidavits of service. 

'Where these are sworn and filed on a day subsequent to that on which the 
order wns made, the order is not to be pon*dated,^t a memorandum of the 
date of filiug the affidavit is to be made on the margin. 

(c) B. S. 0., Ord. 41, r. 4 ; Re Clifford v. (hirtieff, [1896] SI Ch* 868; 

end compare Patch v. TT^ard, eupra, 

. (d) R. S. 0., Ord. 52, r. 13: An orderis "mode” when it is pronounced, not 
when it is drawn up (Re Risca Coal and Iron Cb., Ex parts Hochy (1862), 4 De 
Q: F. k J. 456). An order ought never to beai^ a fiotitious date (AsUm. v. Taylor 
(1878), 10 Oh. ». 768); 

(e) FractieerMnstete* Rules (20). 
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532- The dale of the judgment or order is important in that 
the judgment or order generally takes effect from that date (/). 
Interest on the judgment debt and costs runs from the date given 
to the judgment (jj). 

But where a plaintiff fails in a court of first instance on a 
claim for unliquidated damages, and on api)eal an order is made 
that judgment be entered in his favour for damages to be ascer- 
tained, the judgment does not as a matter of course take effect 
from the date of the trial of the action, so as to entitle the plaintiff 
to interest from that date upon the amount recovered, but will only 
take effect from the date of the judgment of the Court of Appeal, 
unless an order is made by that court ante-dating its judgment (/i). 

It is doubtful whether the same rule applies where the amount 
claimed at the trial was a fixed sum, and the only question for 
decision was whether it was due or not (i). 

Further, garnishee proceedings can be commenced before judg- 
ment is actually entered (/c). But whore it is necessary to enter 
judgment, execution may not issue till the entry (f), and for the 
purposes of appeal the time runs from the time the judgment is 
signed, entered, or otherwise perfected, except in the case of an 
order in chambers, when it runs from the time it was made or the 
appellant first had notice of it, and in the case of a refusal of an 
application, when it runs from the date of the refusal (;a). 

Again, an order as a rule takes effect from the day it was made — 


(/) B. S. 0., Ord. 41, rr. 3, 4 (jndgnieiitb) ; B. 8. C., Oi-d. d2, r. 13 
(onlers). As to tho priority of judgments, boo titles Bankkui*tcy and 
Insolvenoy,YoL II., PP- 215 <4 se;.; CoMi'Amss, VoL V., pp. SIGeftei/.; lixacv- 
IIOH, Vol. XIV., p. 2tt; -Exbcctobs akd Auminisviiatuus. Vol. XIV,, pp. 244 
et teq. At common law tho rule was tlial judgments related buck to tho first 
day of the term {Sieann v. Broome (17C4), 3 Buir. 1595 ; LytlleUm y. Cross 1824), 
3 B. & 0. 317 ; (ireenmiy y. t'uher (1827), 7 B. & 0. 436 ; Whittaker v. WhiUaktr 
(1828), 8 B. A 0. 768). I^ior to tho Judicature Acts a judgment was not com- 
plete for all purposes until tho costs had been taxed {Uutler v. litdkelei/ (1H23), 8 
Moore (o. P.l, 104 ; Wriyhi y. Lewis (1840',. 4 Jur. 1112 ; Doe d. KUis r. fhvens 
(1842), 9 M. & W. 4.75, jwr Vaiucb, B. ; larre v. Dtrry (1843), 4 C[. B. 635). It 
was not, howovor, devoid of all eileut before such taxation (Fisher v. Dudding 
(1841), 9 Dowl. 872 ; Walter v. I)e Riehtmont (1844), 6 Q. B. 644 : Fewins y. 
Lethleridge (1859), 4 U. & N. 418). 

{g) ire«t Ham Vnims Ouardtaut y, St. khitthew, Bethnal Green {Chtereh- 
tearaens etc.), [1895] 1 Q. B. 662, G. A. ; Re C/agelt, Es parte Lewie, [1888] W. N. 
100, 0. A. (debt) ; Roeuidl y. Cooke (1887), 67 L. J. (on.) 101, 0. A. (costs). But 
where an order is made that an account be taken and that the defendant do 
pay what shall be found due, interest runs from the date of &e certificate of 
the amouiit due (A.-G. v. Carrington (Lord) (1843), 6 Boav. 454) ; and in oidi- 
nuy payment of costs, proviously taxed, out of a fund the court may direct 
payment of interest from tho date of the certificate (Cbrler v. Garter (1863). 2 
Mew Bep. 612), 

(h) Borthwiek ▼. Elderslie Steamship Co. (No. 2), [1005] 2 X. B. 516, C. A. 

(t) Ibid,, per CoixiKS, M.B., at p. 521. Where judgment was given for 
the defoidontB by the court of first instance and tho Court of Appeal in 
an action utou a policy of marine inauianoe, but the judgment was 
leveraed by the Bouse' of Lords, interest was allowed from the date of the 
original judgment {MaAeth d Co. v. JiarUme Insurance Co, (1908), 24 T. L. B. 
569), 

l i) ndfby V. Hodgsm (188.9), 24 Q. B. B. 103, Q A. 

' ,1) See title Bxxoimoir, Vol. XIV., p. 5. 

I ,ta) B. 8u 0., (>td.'58;r. 15; see title PBAonoK AND Foocinoubi. 
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\ » ■ 

which, as wo have seen, is its date (n)— without its being drawn up s®ot. s. 

or served, unless it is otherwise expressed (o). But some orders by Date of ^ 

their nature require service to make them operative (p), JadgnienU ' 

and Ordm 

Sect. 0. — Semce of Jtulgments and Orders. 

533. It is not necessary to serve a judgment or order for the Whenservios 
recovery by, or payment to, any person of money before issuing execu- necesBarj. 

tion thereon (j), unloss the order directs payment within a certain 
time after service of the order (r). 

But a judgment or order requiring a person to do an act thereby When serTlce 
ordered must be served (a) on the person who is required to obey it ^^ocessary. 
within the lime limited for doing such act (£). The judgment or Memorandum 
order must state the time, or the time after service of the. judgment 
or order, within which the act is to be done (#f) ; and a copy thereof 


(n) B. H. 0., Ord. 32, r 13. As to conversiou by an ordor for sale of real 
property, see titlo Equity, Vol. XIll., pp. Ill, 112, and Faunthroy v. Beehe 
(1911), 53 Sol. Jo. 497, 0. A. 

(o) H. S. C., Ord. 52, r. 13 ; Script Phonography Go.t v. ^/rc^tA(1390), 59 L. J. (cii.) 
40C (ordor disTiiissing action in default of pleading) ; IldpUm v. IltjherWm, (1881), 
23 Q. B. D. 126, n. (order for judgment unless money paul into court) ; Bardeny, 
RichUr (1889), 23 Q. B. D. 124 (oMer for judgment in default of answer to 
interrogatoiies) ; Itknnt v. ir/t<Ye/?/(1898), 79 L. T. G33, 0. A. (receiving order in 
bankruptcy). See also ManniugiXbiib), 30 01i. 1). 480, C. A., per Convif, L.J., 
at p. 482. In Mticalfe v. British Tea Asaociatwn (1881), 4G L. T. 31, it wns held 
that the order did not take otToct till it waa drawn up and served. This is 
apparently in conllict with SiripC Phonography Co. v. Cregg, supra. In each case 
ail Older was made dismissing the action unless tho plaiiitill took a stop within a 
limited time ; such step was not taken within the time limited, and the order was 
drawn up after such time had expired. In the onrlior cose the time for 
appealing against the order was eulurged, and in the later the action was treated 
as at an end oii the expiration of tho limited time. But in the later case the 
order had not been appealed from, nor liad any application for that purpose 
been made. 

( p) As to service, see llio text, in / ra . 

(g) Land Credit Co. of Ireland v. Fermoy (/".ord). Ex parte Munster 

3 Oh. App. 323 ; Re , u Solicitor (1884), 33 W. E. 131 ; Hopton v. Rvbcrtson^ 

supra; and see titlo Execution, Vol. XLV., pp. 5, 6. 

(r) E. S. C., Ord. 41, r. 5. As to issuing execution in such a case, see title 
Execution, Vol. XIV., p. 5. 

(«) E. 8. 0., Ord. 41, r. 5. As to personal service in the case of a consent 
oruer where the party ordered to do tho act knows of it, see title Conteicft 
OP CouKT, Attachment and Committal, Yol. Vn.,p. 313 ; Century Insuntnce 
Co., Lid. V. Larkin, [1910] 1 1. E. 91. As to dispensing with personal service 
where the party to be Horved evades service, see ihid. This rule is not limitod 
to cases whoie personal service is required, e.g., it applies to an order for dis- 
covery which may be served upon the solicitor for the party {Hampdm v. 

(1884), 26 Ch. 1). 746, G. A. ; LiUls v. BohtTts (1874), 30 L. T. 367 ; 
Re Mulcaxter, Dahton v. Naneon (1878), 47 L. J. (oh.) 609; and see title Con- 
tempt OP Court, Attachment and Committal, Vol. Vn., p. 312; see, 
further, title Execution, Yol. XIV., pp- 5, 6. 

(<) Re Chambers, Duffield v. Elioes (1840|), 2 Beav. 268 ; Adkins v, Blise, Vole 
V. Bliss (1838), 2 Do Q. & J. 286, C. A. Time runs from the pronounoemeut of 
the judgment or order in court, but to obviate difficulty whicli may arise from 
delay in drawing up and perfecting the order and the necessity for a supple- 
mental order, it is usual to insert after the fixed timo the words ** or subse- 
quently within four days after service ” {Re Tuck, March v. Looeemire, [19061 
1 Gh. 692, C. A.). Inese words ought always io be inserted, even without 
express instruction {(bid.). 

[u) ** Forthwith ” is an indication of time, but where the time is not more 
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Service of 
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duly indorsed (<;) must be served on the person who is to obey 
the order (a?). 

The rule only applies to a mandatory judgment or order to do 
soiuelhing, and not to an order which is merely prohibitive or 
negative, in the nature of an injunction against the doing of an 
act (a). It does not apply to orders for payment of costa (6), 
nor to orders giving leave to enter judgment if certain steps in 
procedure are not taken within a sjMicined tim6(c), though, if the 
order be to do an act to which the rnle apxdies, it applies to an 
order extending the time to do the act (d). 

Tlie necessity of serving orders relating to steps in procedure 
before judgment does not apply where the party to bo served has 
himself to take the next step under the order (e). 

Where the order need not he drawn np a written notice must be 
given, in lien of service, by the solicitor of the party on whose 
ax>plicatioa the order was made {j ). 

In actions for the administration of estates, for the execution of 
trusts, and fur xmrtition or sale of hereditaments, where an order has 


specifically denoted, or no time at all is stated, the order cannot be enforced till 
a supplemental order (called generally a ** four-day onlcr, though the time is 
not always four days) has been obtained on motion {Needhams. Needham (1842), 
1 Haro, 683 ; OilU'i't v. Andeaii (1878), 9 Ch. JD. 2j9, 266, 0. A. ; Ilat/vrd v. Jlariiy 
(1899), 81 L. T. 721, following Thtmae y. Nokes (1‘868), L. R. 6 Kt]. 521). See 
also Re Lannder^ fAttinderv, Richards, [lt»08] W. N. 49; Re IVihle, [1910] 
AV. N. 128, C. A. In Carter v. RoLerts, [1903] 2 Ch. 312, 321, where the time 
for payment of money into court was omitted, it was suggesUnl that thore might 
bo cases of contempt so gross as to justify aitachinent without any snn^e- 
mental order. See also Re UUjtfB Morftjaye] Qoddard v. Ifiyy, [1894] W. W. 73, 
and title Co2^^t£Mpt oy Court, Aitachmjbnx and CoMMirr&L, Vol. YIL, 
pp. 311 ei sfy. 

(v) For the form of the indorsement required, see title Contemi’T of Court, 
Attachment and Committal, Vol. VH., p. 311, note (/). The indorsomoikt 
iieod not bo in the exact words ; it is sufliuiont that words to the same effect 
have been used ('freherne v. Vale (1884), 27 Ch. D. 66, C. A.). But there must 
be some such indorsement to onablo the order to bo enforced {Hampden y. 
Wallis (1884), 26 (;h. D. 746, 0. A. ; Pace v. Pace (1892). 67 L. T. 383 ; Savage 
Y. Bentley (190-1], 90 L. T. 641); and an aiOdavit in support of a motion for 
attachment which does not stato that the copy of the older actually served 
was MO indorsed is bad {Stockton FooHmII Co. v. Gaston, [1895] I Q. B. 453). 

{w) Where the order directs more than one pei'sun to be sei ved, the order may 
be enforced against anyone who has been served before service has been effected 
on the other or others {Re EHia, liardcobRe v. Ellis (1906), 05 L. T. 80). As to 
personal service, see p. 207, aide. 

(a) Stlom V. Croydon Rural Sanitary Authority (1885), 53 L. T. 209, 212, fol- 
lowed in Hudson y. Walker (1894), 6*1 L. J. (on.) 204 ; Re Seal, Re Seal db 
Edtjefow (1902), 72 L. J. (cii.) 58 (order to deliver solicitor’s bill of costs) ; 
Hampden v. Wallis, supra (order for discovery of documents) ; and soe^ further, 
title Contempt op Court, Attachment and Committal, Vol. VII., pp. 31 1, 312. 

(5) Re Deakin, Ex paiie Caiheart, [1900] 2 Q. R 478, foltowing Re 
Lumh^, Ex parte CathcaH, [1894] 2 Ch. 271, 0. A. See also Re Wilde, 
supra. There is no {Knrer to make an order upon a judgment that the 
jYldgment debt be paid within a limited time {Re Odfly, if^br v. Hamm, 
L1900] 1 Ch. 93, O. A. ; Nulbert and Crowe v. Cathcart, [1894] 1 Q. B. 244). 

(c) F arden v. Richter (I8ft9}, 23 Q. B. D# 124, approving uopton v. Bob&rUen, 
[1884] W. N. 77. 

id) Ry Seal, Re Seal dk $dgeiaw (1902)| 72 L. J. (cK.) 58. 

(r) Vaowndau v. Rost (1820), 2 Jac. & W. 2G4 ; Bepton v. Robertson, euprai 
Approved in Farden v. Riehter, supra. 

(/) B. S. 0., 0rd. .fl2,r. 14. 
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been made for accounts, or issues or inquiries have been directed Secrr, 6. 
which affect persons who are not parties to the proceedings, the court Senloe of 
or judge may direct that they shall be served with notice of the judg- Judgmeetsi 
ment, and after such notice such persons are bound by the proceedings M^dOrdent 
in the same manner as if they had originally been made parties (g). 

Such service should be personal unless this is dispensed wUh 
and Bubsiiluted service, or notice in lieu of service, ordered (/i). 

Sect. 1.— Effect of Judymcnts or Orders. 

584 . Kvery contractual riglil upon which a judgment or order is Rato of 
obtained merges thenceforth in the judgment, and though interest interest, 
was payable under the contract at a differs it rate before judgment, 
it is thereafter payable at the rate of 4 per cent. (i). 

When judgment has been given in an action (t;) the cause of Merger, 
action in respect of which judgment is given transit in rem jadi- 
catuvi, i.c., is at an end, and its place is taken by the rights created 
by the judgment (Z) . But merger is not effected by an order which is 
not a judgment {nij, nor by a judgment which is iulorlocutory and not 
final (/i) , or which is void (o). In many cases the effect of a judgment 
is to create an estoppel (p). As between the same parties a judgment 
is as a rule conclusive evidence of the matter decided (q). 

In an action of detinue for goods, or trover, a judgment in favour in aetjone of 
of the plaintiff does not of itself, without satisfaction, vest the property 
in the goods in the defendant from the time of the judgment (r). 


(o) E. S. C., Ord. 16, r. 40; anil see titles ExECuroiis and AuMixisxKAions, 
Voi. XIV., j). 312; Partixion; TrusIn \nd Trvbiles. 

(/i) E. S. C., Old. 16, r. 10; E. S. C, Old. 56, r. 35; and as to service 
generally, see title Phacitce and Puoceditre. 

(/) Judguionta Act, 18JS (1 & 2 Yict. c. 110), s. 17; Re European Central 
Ran. Vo., Kr paiU (hiental Emanaal Cttrporaiton (1876), 4 Ch, D. 33, 0. A. ; 
Rt StnyJ, El paite Fewinga (1883), 25 Ch. i). 338, C. A. ; Arhuthnot v. RunaileUl 
(1890), 62 L. T. 23 1. Eut though the pei soiial loiuody on a covenant in a mortgage 
deed merges iii a judgment which only conies interest nt 4 per cent., mortgagees 
may be eiititlcMl to lotoin tlioir eecimty tiU the principal and iho higher rate of 
intfiTOst agicod upon under the covenant is paid {Kiorumic Life AaBurance 
Socntij V. TWorne, 11902] A. C. 117). Iiiteiest is not claiinable whole by con- 
sent the judgment debt and costs aie to be paid in equal half-yearly iobtalments 
(Oavdery v. Ftnnaty (1892), 66 L. T. 084). The Judgments Act, 1638 (1 & 2 
Viet. c. 110), does not apply where an order is mado by consent to refer to a 
special referee the ascertauimout of damages. Such an order is not one whereby 
a sum of money was payable by the defeudimts luleiest in such a cose can 
only be obtained from the dote of the certificate {Aahover Fluor S^Hir JUinea, 
Lid. y. Jutkbon (1911), 27 T. L. E. 530). A judgment debt, though by law 
carrying inteiest from the date of the j udgment, is not a transaction to which the 
language of the Income Tax Acts, relatiue to yearly interest of money,*' 
appues (ifs Cooper, [1911] 2 E. B. 550, G. JC). Bee, further, title Exegutiov, 
Voi. XIV., pp. 17. 16. 

(ib) See title Action, Yol. I., p. 31. 

(Q ^eathead v. RroniUy (1798), 7 Term Hep. 455; Langmead v. Afapfe (1865), 
18 0. B. (n. 8.) 255; Re European CenUol RatL Co., ExjMrte Oriental Fwaneial 
Coirporedion^ supra; and see titles Contraot, Voi, vll., pp. 467 cf sej. ; 
EsTOPnx, VoL XIU., p. 384 ; Evidence, Voi, Xin., p. 642. 

i m) Weat/mofeloiiid Green ana Blue Stale Co. v. Feilden, [1891] 3 Ch. 15, C. A. 

n) lAmgrntiad v. Maple, aupra. 

o) Vibart v. Coles (1890), ^ a B. D. 364, 0. A. 

p) See titles Estopfel, Voi. XIII., p. 326; Evidence, VoL XHL, p. 642. 
9 ) See title Evidenoe, Yol. XUI., p. 542. 

rj Brinsmead v. Marriaon (1871), L. B. 6 C, P. 584; affirmed (1872), L. B. 
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Sect. 8. — Judicial Decisions as Authorities. 

535. It may be laid down as a general rule that that part alone 
of a decision of a court of law is binding upon courts of co-ordinate 
jurisdiction and inferior courts which consists of the enunciation of 
the reason or principle upon which the question before the court 
has realh^ been determined (a). This underlying principle which 
forms the" only authoritative element of a precedent is often termed 
the ratio decidendi {b). Statements which are not necessary to the 
decision, which go beyond the occasion and lay down a rule that is 
unnecessary for the purpose in hand (usually termed dicta) have no 
binding authority on another court, though they may have some 
merely persuasive eflicacy (c). 

The decisions of the Ifonso of Lords must be followed by every 
inferior court (d), and are binding upon the House itself in its judicial 
character (e). An erroneous decision of the House ux)on a question 
of laAT can be set right only by Act of Parliament (/). The decisions 
of the Court of Appeal and of the Divisional Courts are binding 
upon courts of first instance. 

The ratio decidendi of a decision by a judge of first instance is 
not absolutely binding upon another judge of first instance of co- 
ordinate jurisdiction, and though the second judge ought always to 
treat the former decision with attention and respect, he may decline 
to follow it if he thinks the principle of the decision insuflicient or 
inapplicable, or wrong in any other way (g). 


7 0. P. 5-17, Ex. Oil. ; followed In Be Hare, Ex imrte Drake (1877), 5 Cli. D. 866, 
0. A. ; and see also title Trover and Detinue. 

(а) The only thing in a judge’s decision binding as an authority is the 
principle upon which the cane was decided {Oshome to Uowldt (1880), IS Ch. D. 
774, per Jesskl, at p. 785). The only use of authorities, or decided cases, 
is the establishment of some principle which the judge can follow out in 
deciding the case before him {fie HatletVs Estate, Kuntchbult y. Hallctt (1879), 
13 Ch. D. 69G, 712). ** Cases are valuable in so far as they contain principles of 
law. They are also of use to show the way in which judges i-egard facts" 
{Oumere of Ship Swansea Vale ▼. Rice (1911), 101 L. T. G58, H. L., per Lord 
Lorebuun, L.C., at p. 659); 

(б) The ratio decidt-jidi may be described as brdng the general reasons given 
for the decision or the geneiul grounds on wliicn it is based, detached, or 
abstracted from the specilio peculiarities of theparticular case which gives rise to 
the decision (see 2 Austiu|s Ijectures on Jurisprudence, 5th ed„ pp. 627, 628). 
The concrete decisjoii is binding between the paities to it, but it is the abstract 
ratio decidendi which alone has the force of law (Salmond’s Jurisprudence, 
2Dd od., s. 67). 

(r) V. W%ndB 0 T {Dean and Canons) (1860), 8 H. L. Cas. 369. 

(d) French y. MaoaU (18^3), 2 Dr. & Wal. 269; A. -(7. v. Windsor {Dean 
and Canons), supra; Topham v. Portland {Duke) (1869), 17 W. E. 911. 

ie) Tommey v. White (1863), 4 II. L. Cus. 813; Wilson v. Wilson (ISoOi 
6 H. L. Cas. 40; Thellmson v. Reudlesham (1869), 7 H. L. Cas. 429; A.~U. 
V. Windsor {Dean and Canons), supra; Beamish v. Beamish (1861), 9 II. L. Cos. 
274; Topham v. Portland (Du&i), supra; Inland Revenue Commissioners ?. 
Darrison (1874), L. B> 7 L. 1. 

(/) London Street Tramways Co. v. London County Council, [1898] A. C. 376. 

(y) Osbomt to Rowlett, supra, per Jessel, M!B., at p. 785; Qatherede 
T. Smith (1881), 44 L. T. 439, C. A., per Jessel, M.E., at p. 440; The 
Vera Orm (No. 2) (1884), 0 P. D. 06, 0. A., per Bkeii', M.IL, at p. 98 ; 
Forster y. Baker, [1910] 2 K. B. 636, 638, 0. A A stricter rule is laid down in 
JPurldn V. (1862), 16 Beav. 69, 63; Re dctchkiss^s Trusts (1869), L. B. 8 

Eq. 643, 647 ; Re Times Life Assurance and Guarantee Co., JSte parte Ifuimehy 
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As a rale co-ordinate appellate courts consisting of more than 
one judge ought to follow previous decisions of the court, but, in 
exceptional cases, they are not bound to do so (h). In a proper 
case, all the members of the co-ordinate courts sitting as a full 
court may decide whether they will or will not follow a decision 
arrived at by a smaller number of the members of the court (i). 

A court is not bound by a decision of its own where the decision 
is grounded on the fact that the members of the court present were 
equally divided. The judicial comitjr, by virtue of which a court 
bows to its own decisions, does not exist in such a case, for there is 
no authority of the court as such, and those who follow must choose 
one of two adverse opinions (Ic). 

536. Apart from any question as to the courts being of co- 
ordinate jurisdiction, a decision which has been followed for a long 
period of time, and has been acted upon by persons in the forma- 
tion of contracts or in the disposition of their property, or in 
legal procedure or in other ways, will generally be followed by 
courts of higher authority than the court establishing the rule, 
even though the court before whom Uie matter arises 'afterwards 
might not have given the same decision had the question come 
before it originally (1). But where the course of practice is 
founded upon an erroneous construction of an Act of Parliament, 
there is no principle which precludes, at any rate, the highest 
Court of Appeal from correcting the error (m). The same con- 
siderations do not apply where the decision though followed has 


1870), 39 Xi. J. (on.) 297 ; Eoi parte irhitbread (1812), 19 Vos. 209 ; Cook y. Roffert 
1831), 7 lling, 438, per TlJXDAL, O.J., at pp. 443, 444; JU (rehouse v. Eennell 
1833), 1 Cl. & Fin. 627, 0. A.,pfr Pahke, J., at p. 646. On the other hand, 
in Feiitum y. Povock (1813), 6 Taunt. 192, %)€r Mansfield, O.J., at p. 196, 
and Church y. Brown (1808). 15 Yes. 268, per Loi-d Eij)ON, L.O., at p. 262, 
dccitiiionB at nibi prius are conHi'dered as haying little weight 

(/i) The Vera Cruz (No. 2) (1884), 9 P. D. 96, C. A., per Brett, M.It, at p. 99 ; 
Vernon v. UaUm, [1891] 1 Q. B. 400 ; Casson y. Churchley (1884), 63 Ij. J. (Q. B.) 
336, 336 ; Palmar y, Johnson (1881), 13 Q. B. D. 361, 0. A., per Bbett, M.K, at 

p. 366. 

(t) Kelly ^ Co. y. Kellond (1888), 20 Q. B. D. 669, 0. A. per IjOBD Esur.a, M.B., 
at p. 672. 

(h) The Vera Cruz (No. 2), supra, per Brett, M.B., at p. 98. 

(2) Smith V. Kcal (1882), 9 Q. B. D. 340, 362, C. A. ; Pugh y, GMen Valley 
Pail. Co. (1880), 16 Gh. D. 330, 0. A. ; Uarvey y. Farquhar (1872), L. B. 2 So. 
& Div. 192 ; Baker y. Tucker (1850), 3 H. L. Gas. 106 ; Fraser y. Ehrensperger 
(1883), 12 Q. B. D. 310, 0. A.; Palmer y. Johnson (1884), 13 Q. B. D. 361, 365, 
0. A. ; Pander/ y. Hamilton (1686), 17 Q. B. D. 674, 0. A. ; Me EosKer, Posher 
y. Rusher (1884), 26 Gh. O. 801, 821 ; Philips v. Pees (1889), 24 Q. B. D. 17, 
0. A.; Pe WoJlia, Ex parte Lickoriah (1890), 23 Q. B. D. 176, C. A. ; Atrey y. 
Power (1887), 12 App. Gas. 263, 269 ; Tanered, Arrol A Co. y. Steel Co. o/Set^kmd 
(1890), 16 App. Gas. 125 ; Pe HaJlletVs EsHaie, KnaUhbuH y. iralhtt (1879), 13 
Gh. D. 606, U. A., per Jessel, M.B., at p, 712. See also P. y. Stafford Prison 
{Qovmxor), Ex parte Ema-y (1909), 26 T. Ii. B. 440, per Jjord ALyERSTONB, 
C.J., at p. 441, and B. ▼. Marfm, [1911] 2 £. £. 460, per Lord Ajltebsions, 
C.J., at p. 460. 
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baen fi'Ofiiienlily qaestioned and donbtod.^ In such a case it may 
be overruled by any court of superior jurisdiction (n). 

537. Decisions of the Scottish and Irish courts are not binding 
upon English courts, though entitled to the highest respect (o), 
but a judge of first instance in E.ngland ought to follow the 
unanimous judgment of the higher Scottish or Irish courts, where 
the question is one which turns upon the construction of a statute 
which extends to those countries as well as to England, leaving it 
to be reviewed, if thought fit, by the Court of Appeal (p). 

538. The decisions of the Judicial Committee of the Privy 
Council are not theoretically binding on the High Court, but are 
treated as being of great weight and are commonly followed in like 
eases (q). 

Sect. 9 . — Amendment of or Setting Aside Judgments or 

Ordei-8. 

Sub-Sect. 1.— In Gemral. 

539. As a general rule no court, judge, or master has power 
to rehear, review, alter, or vary any judgment or order after it 
has been entered or drawn up respectively (r), either in an 
application made in tlie original action or matter or in a fresh 
action brought to review such judgment or order (/)). The rule 

(lO Jl. V. KdiuanJd (1881), 13 a B. D. 586, 0. A., prr Bukit, M ll.. at p. o\^0, 
and per Bowen L.J., at p. 593 ; Petiratm v. F&trBon (1884), 27 Oli. D, 145, C. A. ; 
Jdilh V. Armslrony, “ 2'he Bernina^' (1888), 13 App. Gas. 1. 

(o) Juhhsoit V. Baylttm (1881), 7 ^ B. D. 438, 445, C. A.; Ivay v. IMyeg 
(1882), 9 G. B. D. 80, 82; Morgan v. Londm Gencrul Omnilma Go. (1883), 12 
Q. B. D. 201 ; Be Brown, (heat tre’^tern Bail. Co. v, Itadway Commiashnera 
(18811, 50 L. J. (q. b.) 483, 0. A., per Field, J., at p. 486, and as reported 45 L. T. 
206, 0. A,, per Cotton, L.J., at p. 208 ; Be Parsons, IStoc/cley y. Vareona (1890), 
45 Ch. D. 51 ; R. v. Ineoma Tax Commiaaionera (1888), 22 Q. B. D. 276, (J. A. 

(p) Re Ilarttand, Banka v, Uartland, [1911] i Ch. 459, per Swini'EN Ka.dy, J., 
at p. 466. The deoiaioiiB of colonial aiul foreign courts are not author' ties nt 
all in English courts, but they may bo useful as nuidcs to the court before 
which they are cited as to what its deciBion ought to 1)0 ; see Castro v. R. (1880), 
6 App. Gas. 249. 

M The City of Chester (1884), 9 P. D. 182, 207, G. A. ; Leaak v. 8eoU (1877), 2 
Q. JB. D. 376, 0. A., }ier Beam well, L. J., at p. 380 ; Ranelayh v. Ranekiyh 

W , 41 W. B. 549 ; Duliea v. WhiU A Sona, [1901] 2 K. B. 669, per Kennedy, 
p. 677. 

(r) Flower v. Lloyd (1877). 6 Ch. D. 297, C. A. ; Re 8L Nazaire Co. (1879), 12 
Ch. 1). 88, 0. A. ; IheaUm JSankiny (Jo. v. Allanp {William) (fe ^ona, [1895] 1 Gh. 
141, G. A., where lie Sujfield and Watte, Ex parte Brown (1888), 20 (i. B. D. 693, 
G. A., was approved, and Staninr v. Evans, Evans v. (1886), 34 Gh. D. 470, 

was doubted; Prestneyy. Colcht'sier CorporatUm (1883), 24 Ch. D. 376, G. A.; 
Qlaskr v. Rolls (1889), 59 L. J. (car.) 63, C. A. ; Re (Hat (a Person of JJnaoand 
Mind), [1904] I Ch. 398, m, 408, C.E. ; Re Lyric SyndicaU (1900), 17 T. L. K. 
162 ; The Turret (hurt (1901), 84 L. T. 331 ; Beymn v. Ginlden (1878). 4 Ex. D. 
.246, G. A. ; Re ManeJiester Economic Building Society (1883), 24 Oh. D. 488, 0. A. ; 
Ainswarihy. BVUinp, [1896] 1 Gh. 673. 

(c) Be May (188^,, Ch. I). 231 ; Preston Banking Co. v. Allsup {William)A 
Sons, supra; Re aeatt and Alvaresfs Contract, Scott v. Alvarez, [1895] 1 Ql 
596, a A. j Bright {Charles) A Co., Ltd. v. Sellgr, [1904] 1 KE. 6, 0. Jl, 
' vand oases cited in ao(5 (5), p. 213, poet. But n snpplomental order may be taade 
a proper case ppon new facts dirseting that something which hae jbeto 
dmred to be done ahall only be done on certain' terms UU Scowby, /Seo^hy 
ti Seowhy, [1897] 1 Oh. 741, 0, A«)| and, semhle, by consent, the matter may M 
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is SDother example of the great importance attached by the court *« ' •'! 

to finality of litigation (t). But the rule is eubjoct to certain AmeuMbliellt 
qualifications (a). of or Setfasif 

Until a judgment or order has been entered or drawn up there is _ Aside •; 
inherent in every court the power to vary its own orders so as to 
carry out what was intended and to render the language free ^ ■ 

from doubt, or to withdraw the order so that the decision may bo Whcionot .. 
reconsidered (6). entered or 

drawn up 

Sdd-Sect. 2 . — Clerical or Accidental Mistakes. 

540. Alter the judgment or order has been entered or Clerical or 
dra^vn up there is power, both under the Kules of the Supreme accidental 
Court (c) and inherent in the judge, or master, who gave or made “*®^^®** 
the judgment or order (d) to correct any clerical mistake or error 
arising from any accidental slip or omission^ to as to do suhstanlial 
justice and give effect to his meaning and intention. The power 
applies to the case of mistakes or accidental slips made by ofScers 
of the court (e), or by the parties, such as where judgment is entered 
in default of appearance for too large an amount of costs (/), or 
there has been a miscalculation of interest (f/l> or accidental omis- 
sions from a bill of costs (/i), or neglect to ask for certain costs (i), 


rchf^nrd on au amended atiitomeiit of facts (Jle CaMnesa, Leslie v. Caitfineea 
(181)2), ii() Sol. Jo. 21G). 

(<) See Flotrcr v. (1879), 10 (*h. T>. 327, 333, C. A*; and see title 

CuuiiTS, Veil. IX., p. 12. 

i d) St-e iVi/rri. 

h) Lanne v, Leea (1881), 7 App. Cat*. 19, per Lord Penzance, at p. 35; Be 
lit. N'aztihf. Co. (1870), 12 Ch. 1). 88, 0. A., ;»er Jessel, M.R., at p. 01 ; Be 
tiuJHeld and Wtifis, Ex parte Rrovm (1888), 20 U. 15, J). 093, 0. A. : Baden-Fowell 
V. li'ilson, [1894] W. N. 146; Be Boh^rt^ [1887] W. N. 231, 0. A.; Eipkiaa v. 
Fellows (1909), 101 L. T. 701, C. A. ; U v. Si. John, [1910] 1 Uh. 701, 0. A: 
(coniparo Re Adam Eyton, Ltd., Ex parte Chnrhsworth (1887), 36 Oli. 1). 29.9, 
A.); Re Crown /?aif/c (lS9i>), 41 Ch. D. 634; Preston Banking Co.y. Alhup 
( iraiam) A aSoti*, [1895] 1 Ch. Ill, 0. A., per A. L. Smith, LJ.. ut p. 144; 
Be Tfiowaa, Barffet/ v. Thomas, [1911] W. N. 143. 

S R. S. 0.. Ord. 28, r. 11. 

I Lawrie v. Leea, sn^ira; MiUon v. Carter, [1893] A. 0. 638, P. C., following 
IlaWm V. //nrii>, [1892] A. 0. 547, and approving Bt Smre, Melhr v. Swire 
(1885), 30 Ch. 1). 239, 0. A.; Tveker v. New Bruns^vick Tivdinj; Co. o/ Lon»loH 
(1890), 44 Ch. B. 249, 0. A.; Shipwright v. Cltments (J890), 63 L. T. 160; 
Aineworih v. Wilding, [1896] 1 Ch. 673 ; Moore v. Gill (1888), 4 T. L. R. 738, 0. A. 
Aa to the citation of i-eportod decisions, see title Bashisteks, Vf)!. 11., p. 380. 

(tf) Be Gist (o Peraun of Unsound Mind), [1904] 1 Ch. 398, C. A. In Re Leonards 
Estate, Theobald v. King (1899), 43 Sol. Jo. 736, where the order made on the 
Chancery master’s certificate did not follow the certificate, the court refused to 
vary the order on the ground that it was a matter for appeal. See, furthers 
title Mistake. 

if) Armitage v. Parsons, [1908] 2K. B. 410, C. A. 

0/) Barkor v. Purvis (1886), 66 L. T. 131, 0. A. 
uS Ohessum A Sons v. Gordon, [1901] 1 K. B. 694, C. A. 

(0 V- Bobitm (1880), 14 Gh. B. 542 ; but see Glasvsr v. Bolls (1890), 69 
L. T. 305, 0. A., and The Turret Court (1901), 84 L. T. 331, where applications 
were lefaaed. Other instances as to costs are J)o$weU v. Norton (1902), 18 T. L. R. 
228, where the judge varied an order after it was drawn up, under which the 
plaintiff got costs ou a higher sede than the judge had inmded^ owing to hia 
attention not having been drawn tp the County Court Rules,' 18to« Ord. 60 a, 
IC 9 : MRson v. Carter, [18931 A 0. 638, P. 0. ; Be Budd, [1887J W. K 261 ; 
Be Boper, Taylor v. Bland (16^, 46 Ch. D. 120, 0. A* 
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Shot. 9. 
Amendment 
of or Setting 
Aside 
Judgments 
or Orders. 


How applioH- 
tion mado. 


Bettinj! aside 
Judgment by 
default. 


or oiuiBsion ot words giving lil>crty to apply (k),^ or possibly in 
special oases where the order is founded upon a mistake of fact (1). 
lint it does not apply whore tho judgment or order correctly 
I'epresents what the court intended and whore the court itself was 
wrong (m). The intervention of the rights of third parties based 
upon the exislonco of the order and ignorance of the mistake may 
prevent Iho exercise of the power to correct the mistake or error 
if it would be inequitable or inexpedient to exercise it (n). Altera- 
tions or additions to the judgment nr order based upon materials not 
contained in the pleadings or evidonco, or involving matters which 
were not brouglit to the attention of the court, cannot ho obtained 
under the rules applying to accidental mistakes or omissions (o). 

The application should bo made to tho coui't or judge wlio mado the 
order (p), by motion in the case of a judgment or order of a judge iii 
court or of the Court of Appeal, and by summons in the case ot an 
order made at chaiubei'.s ( 7 ). It should bo made as soon as the 
mistake is discovei'cd (r) ; Imt it may be mado at aiiy lime (s), and 
amendments have been allowed after the lapse of a considerable 
number of years (a), and it is no objection that the time for appeal- 
ing against the order or judgment has expired (h). Tho reclilication 
may be effected by altering the judgment or order itself (c) or by a 
separate supplemental order (d). 

Sub-Sbct. 3 . — Judgmmta in De/aiiU. 

541. If an order for judgment has been made or judgment 
entered either in default of appearance to the writ (c), or of delivery 

(/«) nV^f/rZ/ V. Jtukivd *1(1 Bol. Jo. See alho /'Vif? v. Ifuheoii 

(1880), 14 Ch. D. 542 ; Penrice v. WifliawB (1888), 23 Oh. D. 353. 

(/) Ainawfjrth v. IVilfUriff, [1896] 1 Ch. 673, per Homek, J., ut p. 677. See 
also titaiiiar y. jLvana, Kvam v. Staniar (1886), 34 Ch. D. 470, doubted iu Pret^ton 
Barikifig (Jo, v. Alknp ( Wllliaw) <fe iSwws, [1895] 1 Oh. 141, 0. A. ; lie Blackwell^ 
Bridgman v. Blackwell, [1886] W. N. 97. 

(w) RtOisi (a Person of Unsound Mind\ [1^04] 1 Ch. .398, 0. A. ; Ainswor'th 
V. Wihling, supra; Jle Lyric Sywlicate (1900), 17 T. L. i?. 162. 

(u) llatUm V. Harris, [1892] A. C. 647, per Lord Uehscuell, at p. 558: 
Steioart v. lihodes, [1900] 1 Oh. 386, 0. A. 

fo) nV/ta V. Parkinson (1818), .3 Swan. 233; Uruckfield v. Brrdkg (1824), 
2 Sira, ik St. 64; British Pgmmiie Co, v. Krels (1877), 25 "VV. li. 816; Us 
Beowby, Scomhy v. Srowby, [1897] 1 Ob. 741, 0. A. 

(p) Tucker v. Neat Brunswick Qo, of London (1890), 44 Ch. D. 249, 0. A. 

Iq) R. S. 0., Ord. 28* r. 11. In the Ohancory Division the application may 
be to vary the minutes {Ik Swire, Mellor v. Swire (1885), 30 Oh. D. 239, 0. A.) 
Tho alteration should not be made, after the order has been pass^^ and entered 
except on motion or summons {BlaJee v. Harvey h885), 29 On. D. 827, 0. A.) 

(r) Be mutt (1881), 80 W. 11. 177. ' ' 

(«} R8. G., Old. 28. r. 11. 

(a) ShiptoritiM r. Cbmmte, [1800] W. N. 134 (nineteen years}; HaUm t. 
Harris^ supra (thirty-three years). 

e JJarisr v, Purvis (1886), 56 L. T. 131, 0. A. 

Re Glinkn, Jadceon v. Blaney, [1882] W, N. 176. 

WatUe T. Thcmai (1802), 7 Vee. 292 ; Lane v. Ilobbe (1806), 12 Yea. 438 ; 
^r«s V. H<Aeon,mtpra; EckerOey r. [1884] W. N. 133; BeScowby, 

Seowby v. Seowby,' A material omisaion may aemetimes be rectified 

on payment of the ooats by the party xeaponeible fur the nmiiMinn {Huahu v. 
•Amus (1838), 26 fiaav. 24; WBlta/m T. Ganmrihmand Cardiam BaiU 
(1868); 17 W. B. 34(1]. 

■ ^} IL 8. 0., Ord. IS, r. 10, 
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of defence (/), or of appearance at the trial (g), the court or a judge 
may set it aside upon such terms as to costs and otherwise as the 
court or judge may think fit. 

Where a judgment in default of appearance or defence has been 
entered before the proper time, or there has been no service or no 
sufficient service, or it has been entered for a greater amount than 
is due, or there has been a breach of good faith, it will be set aside 
ex debito juatitice, apart from any consideration as to whether there 
is a good defence on the merits (A), and the plaintiff is usually 
ordered to pay the costs occasioned by the judgment or order. 

But the defendant may be disentitled to have a judgment set aside 
by his failure to take steps to get it sot aside within reasonable time 
after notice of it (i). In such a case the court may refuse to set it aside 
unless the defendant can show merits and may impose terms (A). 

Where the order or judgment is regular the court has a discretion 
in the matter (f), and tlie defendant must as a rule show by affidavit 
that he has a defence to the action on the merits (Q. The order or 
judgment, if set aside, will in such a case as a rule only be set aside 
on payment of coats by tho defendant (m) and upon otW terms (»). 

542. The ap|)lication to set aside an order or judgment in 
default of appearance or defence should be made as soon as possible 
after tho judgment comes to the knowledge of the defendant (o), 
though some delay is not necessarily fatal to the application suc- 
ceeding if the parties can he restored to their former position ( p). 
It is made to the master in chambers where tho action is proceed- 
ing in London, or to the district registrar (g) where the action 
is proceeding in the registry. 

Whore a verdict or judgment has been obtained after trial in 


(/) 11. S. 0., Ord. 27, r. Id. 

K lg) R. S. 0., Ord. 36, r. 33. 

(h) Ahlahy v. iVcWoriiw (1888), 20 Cl. B. D. 701, 0. A.; Hughen v. Justin^ 
1 Q. li. 067 ; Hall v. Srotson (I860), 9 Exch. 238 ; but whore by a mistake 
Igmciit was entered for too large an amount of costs, leave to amend has 
beeii given under E. S. C., Oid. 28, r. 11 {AtfiiHage v. FarsonSf [1908] 2 K. B. 


110, U. A.). 

(i) Wright V. Mills (1889), 60 L. T. 887. 

(k) nud. 

(n Fumiraly, ffjTo/se (1883), 49 L. T. 134 (still a good authority on this 
point); Ilitigh v. Haigh (1885), 31 Ch. D. 478 ; Watt v. Barnttt (1878), 3 
Q. B. 1). 183, 303, C. A. ; Smith v. Dobbin (1877), 37 L. T. 777 ; f/rren v. Moore 

W , 39 W. R 421; Wright v. Mills, supra; Fardrn v. UithUr (1889), 23 
D. 124 ; Whihy v. Whiley (1858), 4 C. B. (n. s.) 653 ; MaddoHiS v. Holmss 
(1798), 1 Bos. & P. 228; Evans v. GUI (1797), 1 Bos. & P. 52; DelajUld v. 
Tanner (1814), 5 Taunt. 856. 

(m) Smith v. Dobbin, siqtra. 

[n) It is usually made a term that appeorauoe be entered or defence delivered 
forthwith. Sometimes payment into court or the giving of security is made a 
term ( Walt v. Barnett, supra). The judgment may be set aside as to pait only 
and allowed to stand as to the rest (Ds Mosenthal, Ex parte Marx (1910), 64 
Sol. Jo. 761, 0. A.). 

(o) 'CaHnaa v. Brynolds (1856), 6 E. & B. 301. 

(p) Atwood V. Chichester (1878), 3 Q. B. D. 722. C. A. ; Davis v, Ballendm 
(1882), 46 L. T. 797, 0, A. ; lienU v. (1886), 2 T. L. B. 311, 0. A. 

(o) It is more convenient to make the applioation to the district registrar 
(Townend v, Kirkham, [18981 1 Q. B. 61, C. A.), though it may be made to a 
loastcr in London (Lsuns ▼. Kent (1877), 63 L. T. Jo. 61). 
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Scot. 9 . 
Atnendment 
of or Settlog 
Aside 
Jadsments 
or Orders. 


How and 

WllPD 

iiiciit may be 
set (isiilc. 


the absence of one party the application must be made within six 
days after the trial (r) to the i^d^3:e who tried the case (a). The 
verdict or juds:ment' may be set aside by the judge upon such terms 

as may seem fit (0- 

A third party who has or can acquire a locus standi may apply, 
either in the name of the defendant with his leave, or he must 
make both the plaintiff and defendant parlies to the application (a). 

Sub-Sect. 4. — JwhjmenU dbtaimd hy Fraud. 

543. A judgment, which has been obtained by fraud either 
in the court (6), or of one or more of the parties (r), can be 
impeached by means of an action which may be bj ought without 
leave and is analogous to the former Chancery suit to set aside a 
decree obtained by fraud (d). In such an action it is not sufficient 
merely to allege fraud without giving any particulars (c), and the 
fraud must relate to matters which pvimA facie would be a reason 
for setting the judgment fiside if they were established by proof (/), 
and not to matters which are merely collateral (//). The court 
requires a strong case to be established before it will allow a 
judgment to be set aside on this ground (//). 


(r) R. S. C., Ord. r. 33. Th<)time mav bo enlarged [IWadshumv. Warlow 
(1880), 32 Ob. D. 403. 0. A. ; MvMly. Wihon (lvS77), 2j \V. R. 380); but see, 
contra. Walker James (1S85), 53 L. T. 597. 

(a) Viht V. Iliithpifh (1885). 29 Ch. D. 322. C. A. Tho application must nut 
be made to the Court of Appeal ^dso Walker v. Rade/ca ( ) 879), 5 

Q. B. I). 2H7, C. A. In Armour v. Rate, [1891] 2 Q. B. 233, 0. A., per Lord 
Esher. M.R., at p. 231, it seemB to be implied tbnt tho application might be 
made to the Court of Appeal. See also Alltm v. Dickinson (1882), 9 Q. 1). 1). 
632. C. A. (special case). ’ Where the trial has taken place l^fore a commis- 
sioner at the assizes, tho applicaitioii must be made to tho judge in chambers 
{MacGretjfir v, Desk, April, 1910, unreportod, C. A.). 

(<) Instances are: IJtirgoiue ▼. Taylor (1878). 9 Ch. D. 1, (\ A.; Wright y. 
Jl/i/te (1889), 60 L. T. 887 ; Cudwortliv. Hayward (1896), 75 L. T. 456; Cockle v. 
Jot/ce (1877), 7 Ch. D. 56; Foakes v. Jlfi/ter (1900), 108 L. T. Jo. 340 ; King v. 
fiandemin (1878). 26 W. R. 569 ; Wright v Ulifff/rd (1878), 26 ^V. R. 369 (cases 
Trst<»red on party in default paying costs) ; Wilkins v. Btlford (1876), 35 L. T. 
622 (application refused on ground of delay — six montlis). 

(a) Jacgiies V. llarristm, (1883). 12 Q. B, D. 130, 0. A. 

(/i) Camvttll V. 8cu)cn (1858). 3 II. & N. 617, per Martin, B., at p. 646. 

(c) Birch V. Birch. [1902] P. 130, 0. A., per Cozens-Uaudy. L.J., at p. 137; 
Cooks V. Boswell (1866). 11 App. Can. 232 ; Boswell y. Cooks (1694), 6 R. 167, U. L, 

(d) rryatt ▼. Pa/mer, [1899] 2 a B. 106; Flower v. Ltei/d (1877), 6 Ch. D. 
297, 0. A., citing Loi^ Bedesdalo on Plefidings. 5th od., 112, 113. See also 
Bright {Charles) Co.. Lid. v. Sellar, [1904] 1 K. B. 6, C. A., per Cozens- 
Hardy, L,J., at p, 12. This also, semhle, applies where the fiaud alleged 
consists in having brought before the court counterfeit documents on which it 
relied in allowing judgment to be entered {Cole v. Langford, [1898] 2 Q. B. 36 ; 
but see Baker v. Wadsnwth (1698), 67 L. J. (Q. n.) 301). See also titles Estoffel, 
VoL Xin., p. 852 ; Evidence, Vol. XIXL, p. 542. 

(e) Bwwell y. Coaks, supra. 

(/) Ibid. 

ig) Birch v. Birch, supra. 

(70 See observations of Janks, L.J., iu Flotvcr v. Lloyd (1870), 10 Oh, D. 
827, 0. A., at p. 338, -and, of Cozens-HarDy, L.J., in Birch y. Birch, supra. 
See also Prisstman v. Thomas (1884), 9 F. D. 210, 0. A. (wili discovered to be a 
forgery); OMough y. Bulger (1816), 4 Dow, 54, H. U (sale under order of tho 
eouit set aside on gromd of fraud apd collusion) ; and lee Brotdee v« Jfssfyii 
{Lord) (1864), 2 Do 0* jT# ft Sin. 873, (7* A*, as to setting aside a comptomisei. 
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W- 

The fact that there exists a more summary way of setting Saor, 
aside a judgment by default (i) than by bringing an action does 
not prevent recourse being had to this procedure, though possibly oforSetttl^- 
in^ a proper case, if the defendant proceeds by action where he ^olde ''' 

might have proceeded otherwise, he may be put on terms (A:). JudgiMntS' 

or Orders. 

644. A person who has been adjudicated a bankrupt in conse- , 

qnence of his failure to comply with a bankruptcy notice to pay a v • : 

judgment debt, and who alleges that the judgment was obtained 

by fraud, rannot bring an action to set the judgment aside while i>aTo been 
the adjudication of bankruptcy remains in force, but may apply to ***‘®“' 
the court in bankruptcy to be allowed to contest the validity of the 
judgment it). 

As a rule a judgment can only be set aside, if at all, against Afcninst 
those who procured it by fraud, but this does not apply to a probate nwy 

action to set aside the probate of a will (m). 

Sub-Sect. 6 . — On Freak Evid^ee. 

645. An action will lio to rescind a judgment where fraud is Evidence 
alleged (n) on the ground of the discovery of hew evidence which n>Q*t be 
would have had a material effect u[»on the decision of the court. 

It must bo shown that such evidence is a discovery of something 
material in the sense that it would be a mason for setting aside the 
judgment if it were established by proof; that the discovery is new, 
and that it could not with reasonable diligence have been dis- 
covered before. A move suspicion of fresh evidonce is not 
suiQcient (n). 

546. The action may be commenced without leave, but the Defendant 
defundant may move to stay the procoediugs on the ground that “"*y 
they are frivolous and vexatious, and on such application the court jOTo^iings. 
should receive evidence on either side ns to whether or not there 

has been a discovery of new and material evidence since the 
judgment (p). 

Sub-Sect. 6. — Cwmnt Jndgmenta, 

547. A judgment given or order mode by consent may, in a How and 

fresh action brought for the purpose, be set aside on any ground cou^t 

which would invalidate an agreement not contained in a judgment let 

or order (q), such as that the consent was the result of a mistake (r) aside. 

(t) See p. 215, ante. 

(A) WyaU v. PaHmer, [1899] 2 Q. B. 106, C. A. 

U) Bvattr y TuwerM^m 2 E. B. 229, 0. A. 

(m) Birch v. Birdi, [1902] P. 180, 0. A.; and see title Mi8itxrHE8EHTATio.v 
ADD Pbaud. 

(n) See p. 216, ohU, and the text, supra. 

(o) BoswM T. Ooaks (1894), 6 B. 167, H. L. ; Faleks ▼. SeotBsh Inmtrial 
Insurance Oo. (1887), 67 L. T. 39. As to Qrdexennder the Vendor and Puichaeer 
Act, 1874 (37 A 38 Viot. o. 38), see title Sa£b of Lajnd ; and compare Be SeUt 
and Alvarcs's OoiUract, Scott v. Alnarsx, [1896] 1 Oh. 696, 0. A. 

(«) Bosi'dl V. OeuJa, supra. 

fo) Wilding V. Bandorson, [1897] 2 Ch. 634 ; Hickman v. Bmns, [18961 8 Oh. 

638; Bturro&y. Lttdtjohn (1898), 68 L. J. (a.'ai)-166. 

M 'HuddsrqfUd Baukiug Oo., Ltd. v. nMw {Htmry) <b Sou, Ltd., [18961 
a ^ 878,0. A. ; ooiiipoxe A.-O. V. Tomline (1877), 7 Ch. D. 388. 
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or Unit it Tvns ultra virei on the part of one of the consenting 
parlies («). But unless all the parties agree, an application cannot 
be made to the court of first instance in the original action to set 
aside the judgment or order (t), except, apparently, in the case of an 
interlocutory order (a). 


SuB-^?i:cT. 7 . — Intcrlovutorif Applicatimi, 

548. In the case of matters of mere procedure, a judge or mnstor 
has power, where new facts are brought before him which show that 
the following out of the precise directions of that previous order will 
cause what he considers inconvenience or other injury to the parties, 
to give directions that, notwithstanding a previous interlocutory 
order, a different mode shall be adopted of carrying into effect 
the substance of the previous order {h) But the judge or master 
has no similar power in the case of an interlocutory order by which 
the rights of the parties have been decided (c). 

An order made ex parte may he set aside by a party affected 
by it on an application being made to the judge who made the 
order (d). 

Sub-Seot. 8. — Vvration Onlert. 

549. An order made by a vacation judge can be reversed or 
varied only by tho judge who made it or a Divisional Court or the 
Court of Appeal (e). But this does not ajiply to the discharge of 
an ex. parte order. In the Chancoiy Division an application to 
reverse or vary such an order must ho made to the judge to whom 
the action is assigned (/). 

SnB-Sh'Oi. 9,—Ajipeal. 

550. A judgment or order may be reversed or varied on appeal 
by a court Laving appellate jurisdiction in the matter (ff). 


Great Norih-WeBl Central Batlway t. GharUboit, [1809] A. 0. 114, 

(0 Ifarrimn r. Eumiey (17d2), 2 Yes. Sen. 488; Slamiord y. Uarriton (1871), 
19 W. B. 811 ; Awtioorth v. WHdingr, [1896] 1 Ch. 678. See also Mumtrr y, 
C'ox (1885), 10 App. Caa. 680; Australian Automatic Wtiahing Machine Co. y. 
iroftw. [1891] W.N. 170. 

(a) Mvdlins y. JfmaeU (1879), 11 Oh. D. 763. 

(5) I'restney y. Cddiester Corporation (1883), 24 Ch. D. 370, 0. A. ; Mullins y. 
IlowdlfSttjira; Ainsworth y. Wilding, supra; Frito y. Hobsnn (1880), 14 Oh. D. 


(e) Ibid. 

{a) Boyle y. Saiker (1888), 39 Oh. D. 249, 0 . A. ; Daniel y. Claulutm (1877), 
63 L. T. Jo. 7 ; Indigo Co. v. OyUvy, [1891] 2 Ch. .11, 0. A. 

(e) B. S. G., Ord. 63, r. 12. But though anoUier judge of first instanoe may 
hot dieoharge an ui'der of the vacation judge, a judge iu the Ohanoery Division 
to whoro court the cause is attached may direct that no proceedings shall be 
taken iu respect of it witliout his sanction or that of the Oourt of Appeal 
(Btp&M. T. Fellows (1909), 101 L. T. 616, 701, 0. A,). * 

(/) Boyle T. SocMr, sifpro. 

(g) See title PjuiOXiaB Airo PaooxoinuL 
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Sbot. XO.-^Evforeement <if JvdgmenU or Ordert, 

551. Jadgmeniis and orders in the nature of jndgmonts may be 
enforced by different modes of execution and analogous processes 
appropriate to their nature {h). 

552. A judgment in rem, which determines status (i), does not call 
for specific enforcement. It not only declares the status of the par- 
ticular person or thing adjudicated upon, but, ipso facto, renders it 
such as it is declared. Thus, a decree of divorce not only annuls the 
marriage, but makes the wife a feme sole ; an adjudication in bank- 
ruptcy not only declares the debtor a bankrupt, but clothes him with 
the consequences of that status ; a sentence in a prize court not only 
decrees the vessel to he prize, but vests her in the captor. Such a 
judgment does not order recovery or payment of money, delivery or 
transfer of property, nor any specific act or abstinence bringing it 
within any of the various modes of execution in the widest sense {k). 
The same may be said of merely declaratory judgments (1). 

An action will lie on a judgment which finally establishes a debt, 
whether the judgment be English or foreign (m). foreign judg- 
ments can be enforced in this country in this way alone (n), but 
if an English judgment can be enforced in some other way it is an 
abuse of the process of the court to bring an action upon it (o). A 
judgment of the High Court cannot be enforced by an action in a 
couuty court, and vice versA (p). 

The right to sue on a judgment becomes statute-barred in twelve 
years (f/). 

An order to pay a definite sura^ of money may be enforced by 
action as well as execution (r), but if the amount ordered to be paid 
can be obtained by execution it is an abuse of the process of the 
court to proceed by action, and the plaintiff runs the risk of having 
his action stayed and having to pay all the costs occasioued by 
it being brought (s). 


(A) See titlos BANKnurrev and lMsor.vE.N 0 v. Vol. IJ., pp. 5G a aojr. ; Con- 
tempt OF t’CCKT, ATTACUMKKT AND COMMI'lTAr., Vol. Vll., pp. 297 uq., 
:i07 H scq. ; Kxecotjon, Vol. XIV., pp. 1 et ttq. As to colonial judgments, see 
title Dependencies and Colonies, Vol. X., p. 578. 

(i) See titles Action, Vol. f., p. 48 ; JOstoppel, Vol. XilL, p. 327. 

\k) See title Execution, Yol. XIV., jip. 1 et leq. 
m See p. 183, ante. 

(m) Grant v. Jiaeton (1883), 13 Q. B. D. 302, 0. A. ; Nouvum v. Freeman 
(1889), 16 App. Cos. 1 ; Femherton v. Ifuyhes, [1899) 1 Cli. 781, C. A. ; llodaM 
T. BarUr (1858), E. B. & E. 884, Ex. Ch. 

(n) See title Conflict of Laws, Vol. VI., pp. 281 et teq. 

(o) Pritchett v. Fngheh and CMoniaf Syndicate, (1899] 2 Cj. B. 428, 0. A. 

( ») County Courts Act, 1888 (61 & 62 Viet. c. 43), ss. 63, 161 ; Hirher r. 
Taylor, [1900] 2 ^ K 719, 0. A. ; see also Phifpatt v. Lehain (1876), 35 L. T. 
666 ; and see title Couktb, Vol. IX., p. 136. As to (he efleot of a judgment as 
against a person privy in estate to one of the parties, see title Estoppel, 
Vol. Xin., p. 846. 

(q) Beal l*toperty Limitation Act, 1874 (37 & 38 Viet. o. 67), a. S ; Watem v. 
Birdi (1847), 16 Sim. 523 ; Uebtidhumite v. Peever, [1892] 1 Q. B. 124 ; Jay v. 
Johnetone, [1893] 1 Q. B. 26, 189, 0. A. ; and see, further, title Luiitation of 
Aozxonb. 

(r) R. S. a, Ord. 42, r. 24. 

(a) Priirhett v. linglieh and Colonicd Syndicate, sypra (action on gainiahee 


Bbop. 10. 
Enfone* 
meat of 
Judsments 
or Orders. 

Exccntlon. 

.Tudgraonts 
in rest. 


Action on a 
jndEment. 


Statute of 
Limitations. 

Action on an 
Older. 



JUDQMCKia AND OBDBRS. 


m 

Bun. 10. 
Enforce- 
. meat of 
Jadgmonts 
or Orders. 

Action on 

nankruptcjr 

ordexB. 

Registrotion 
of judgments 
• under Land 
Charges Act, 
1900. 


Re^stratioii 
of judgments 
under Judg- 
ments Act, 
1861. 


liVbGre it ia desired to enforce by a bankruptcy notice a final 
order made upon a motion in bankruptcy to set aside an assign- 
ment and obtain repayment of the money paid under it* an action 
nuisl be brought upon it (0- 

Si:oT. 11. — Iteyisiratioii. 

553. A judgment or recognisance, whether obtained or entered 
into on behalf of the Grown or otherwise, and whether obtained or 
entered into before or after July, 1900, does not operate as a charge 
on land, or on any interest in land, or on the unpaid purchase- 
money for any land, unless or until a writ, execution, or order for 
the purpose of enforcing it ia registered in the Land Hogistry (a). 

Under the Judgments Act, 1864 (b), every creditor to whom any 
land of his debtor has been actually delivered in execution by virtue 
of any judgment, statute, or recognisance, and who has registered 
the writ of elegit or other process under which the land has been 
delivered in execution, is entitled at any time while the registry 
of such writ or process continues in force to obtain, upon petition 
to the Chancery Division in a summary way (c), an order for sale 
of the debtor’s interest in the ]and(d). Under this Act it was held 
that the appointment of a receiver of equitable interests in land 
amounted to actual delivery of the land in execution (e). 


order agaiiiHt a company for purpose of winding-np proceedings) ; Goifray 
T. Uei>rge, [1896] 1 Q. B. 48, G. A. (order for pa 3 '^meiit by a solicitor of costa 
of application to btrike him o£E the rolls) ; Jte Hmjd^ Ex parie McDermott^ 
n895j 1 Q. B. 611, C. A. (order for payment of costs); HAtUm y. llVds, 
[1910] 2 K. B. 9 (action in King’s Bimeh Division on order for payiueiit 
of costs in the Chancery Division by a solicitor of proceed Logs for attachment in 
not delivering his hill of costs). An order of the l^ohate and Divorce Division 
in a probate matter ordering the payment of costs may ho enforced by actiem 
(iVo^fon V. Oregorff (1895), 76 L. T. 10, G. A., hut not orders made in divorce 
matters, as the Buies of the Supreme Couit do not relate to such proceedings 
{Hailey v. Bailty (1884), 13 Q. B. D. 8oo, 0. A. ; Bouina v. Buhins, [1907] 2 K. B. 
13; Jvtmey v. Ivimey^ [1908] 2 K. B. 200. C. A.); see, further, title IIussako 
AND Wife, Vol XVT., pp. 584 «$. 

(t) Re a Ra7iJeru;jtry Eotice, Ex pane OJfivial R^icelver^ [1895] 1 (i. B. 609, 
0. A.; Be Boyd, Ex parte IdcDrrmatt, supra; see, further, llllu Bankuupxov 
AND Insolvency, Vol. 11., pp. 26, 27. 

(d) /.e., under the Jjand Charges Begistration and Searches Act, 1886(51 A 62 
Tict. c. 51), 8. 2 (1); Land Charges Act, 1900 (63 A 64 Viet. o. 20), s. 2 (1). 
See, farther, title Execution, Voi. XIY., p. 70 ; Land Charges and Uegistrution 
and Searches Act, 188S (61 A 52 Viet. c. 51), s. 0, as amended by the Land 
Charges Act, 1900 (63 A 64 Viet. c. 26), s. 8. 

(5) 27 A 28 Viet. c. 112. 

(r) Now by originating summons (R. S. 0., Ord. 55, r. 9 b). 

(d) Judgments Act, 1864 (27 A 28 Viet, a 112), s. 4, as umended by the Ijand 
Charges Act, 1900 (63 A 64 Viet. c. 26), 8. 5. Having regard to unre- 
pealed section, it would seem that before a judment creditor can obtain an 
order for sale under it, he must etiU obtain and raster a writ or order for 
enforcing the judgment under the Land Charges Bwistration and Searches 
Aut, 1888 (51 A 62 Yict a 51) ; and see also title Execution, YoL XIV., 
p. 71. 

(«) ffatton V. Haywood (1874), 9 Ch. App. 229, disapproving Thornton v, 
fVncA(l864}, 4 Oiif. 516;. Augh^IiaUM Bank v. Davies (1878), 9 Ch. D. 276, 
293, 0. A. ; Be Watkins, Ex fmrfe Evans (1879), 18 Ch. D. 262, 267, 0. A. : Be 
IVgM j[1886), 17 Q. B. D, 743, 751, C. A. But in the case of a le^ estate in 
reUuitnder the appointmeut of a receiver was not an actual delivery in oxecutiou 
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Tbe registration ander the Land Charges Act, 1888 (/), must be 
made in the name of the person whose land is affected by the writ 
or order registered {g\ and ceases to have effect at the expiration of 
five years from the date of the registration, but may be reuewed, and 
if renewed has effect for five years from the date of the renewal (A). 
It is no longer necessary to register the writ or order in the 
Central Oilice of the Supreme Court (t)^. 

Begistration under the Judgments Act, 1864 (A:), was under the 
name of the debtor against whom the process was issued, and could 
not be made till the land was delivered in execution under a writ 
of elegit or other process. The registration was of the writ or 
process, and no other or prior registration was necessary (/j). 
Judgments do not in themselves affect personal property ({)- 
It is not necessary to enrol any judgment or order (?»)• 

Under the Judgments Act, 188!) (n), a Ug pendens does not bind a 
purchaser or mortgagee without express notice thereof unless it is 
registered and re-registcred every five years (o). 

Begistration takes place in llio Land Registry (p). 


OiOT, lU 

R^gfstnt: 

tioiL 

In wbat iiatiis^ 
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In what name 
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under Judg- 
ments Act, 
1864. 


Registration 
oE lisjpendsnt. 


Brct. 12. — Satisfaction of Judgments and Orders! 

554. Satisfaction of jadgraents in the King’s Bench Division tfodeof 
may be ordered to be entered on the record by a judge or master in eiuerfn;; 
the same manner as an order is obtained for entering up satisfaction 
of a bill of sale (i/). Application is made to the master ex parte on 
alliduvit if the consent of the person entitled under tbe judgment 
has been obtained, or by summons if it bos not been obtained. 

Where the order is made on an ex parte application, it need not 
be drawn up (r). The order is taken to tbe Writ, Appearance, and 
Judgment Department of the Central OlUcefor an entry of satisfac- 
tion to be mode on the record of tho action. 

Satisfaction may be entered as to a registered lie petidctis under Vacstiug 
the Crown Debts and Judgments Act, 1860 (»). And the court 

(i7e Ilarrmu and Botlomley, [1809] 1 Oh. 4G5, 0. A. ; see Janet v. Harnett, [1900] 

1 Oh. 370, 0. A.). 

[/} 61 & 52 Viet. 0. 61. 

(g) Loud ChurgOd Hogistrutioii aud Searebas Act, 1888 (61 db 63 Yiot. o. 61), 

B. 6 (2). 

(A) Ibid., 8. 5 (3). 

(t) Jbiil., s. 6 (4). A's tu the seaiohes to be made on purchase of land, see 
title Salb of Laitd. 

(k) 27 & 28 Viet. c. 112, ss. 1 — 3, repealea by the land Charges Act, 1900 
(63 & 64 Viet. c. 26), s. 6. 

(Q King v. Ifurit^al (1741), 3 Atk. 193 ; Sliirlrg v. Watlt (1744), 3 Atk. 200; 

Burden v. Kennaig (1767), 3 Atk. 739 ; Pagm v. Drewt (1S04), 4 liast, 522; aud 
see title £xbcvtion,Vo 1. XIV., p. 125. 

I'm) U. 8. C., Old. 01, r. 8. 

I 'n) 2 & 3 Viet. o. 11. 
o) Ibid,, a. 7. 

|p) Laud Ohargos Begistration and Seaiyhos Act, 1888 (51 & 53 Yiot. e, 51), 

8. 5 (4) ; aud as to ^e Land Begistry, seo title Bbal Fuovebtv ABD Cbaxteu 
BhaIm 

(q) Fraotiee Masters’ Buies (17). As to the praotioe of entering satufaotioii 
of a bill of sole, see title Bilm ov Saib, VoL HI., p. 73. 

(r> Fees 2f. Od. on the afBdavit ; 3t. on the mamar’s iiidorsamont 
(«} 23 & 34 Yict. 0 . 116, s. 2. 
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may order the vacating of the registration of a its pendens where 
the suit has determined, or where the coart is satisfied that the 
litigation is not being prosecuted bond fide {t). 

The registration of a writ or ordor affecting land may be vacated 
pursuant to an ordor of the High Court or any judge thereof (u). 


(i) Lis rpiMlons Act, 1867 (30 ft 31 Viot. c. 47), s. 2. 

(m) Settled Luid Act, 1890 (63 ft 64 Viet. c. 60), s. 19 ; see Cook y. Cook 
(1890), 13 P. D. 116. 
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Ftrr Aliena - - - - See title Aliens. 
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OefiDit^oiL 


Number 
ot the jury 


Sect. 1. — In General, 

555. Juries are bodies of men (a) convened by process of law 
to represent the public (b), and to discharge upon oath or 
affirmation (c*) defined public duties. 

556. Except when otherwise provided by statute (il), or by 
consent on the trial of non-criminal issues, the finding of iwelvo 
persons is necessary for the presentment or verdict of a jury {e), 
and that number is sworn as a jury of issue or assessuionl {/). 


(a) Excf'pt wherein ppofial circinr.htaiires a jury of iimtrons is iinpanpllotl ; 
BOO title Criminal Law and Prouedurh, Vol. IX., p. 375. 

(?>) Trial by jury is iiIko spokpn of as trial jjcr 'pair mm or per as dihtm- 
f^msbcil from trial by onloal, by battlOi or by wa^er of law, nil now nboli^bed. 
Por waiter of battle, soe Aahfiml v. T’/zorw/on (1818). 1 B. & Aid. ‘105. Por 
wager of law, soe King v. Wiiliania (1821), 2 B. & C. 338. 

(c) The word “ 31117 ” denotes n “ sworn body/' but ii juror may now in lieu 
of taking the oiilb make a soleuin adjiiimfion, tbo making of wliitdi vondorsbim 
liable to all tbo ponal consequoiiocs of perjury (Oatlis Act, 1888 (01 & 32 Viet, 
c. 40), 8. 1); see Inb-rpiotatioii Act, 1889 (52 & 53 Viet. c. 03), s. 3, and title 
Evidence, Vol. Xlll., pp. 590 et «eq. Under the leim “jury” is not bore 
include<l tlie House of LokIr summoned to try a jicer upon indictment of trechon 
or feloi^ ; see titles Courts, Vol. IX., p. 135; Criminal Law and Procedure, 
Vol. IX., pp. 270 et »eq . ; I^arliawbnt. 
fff) See iitJe CouNTY Courts, Vol. VTIT., p. 522, note (p). 

(e'l The tradition of twelve juroi-s has boon broken tiirouah, not only in 
England and Wales by the Ctmnty Courts Acts, but in other pai ls of llis 
klujesty’s dominions. As to the practico outside EnjLdiJiid and Wales, R60 
Uanmyhten v. Putfrean^ [1^^07] A. C. 483, 491, P. 0. (Now South Wales); Qiil 
v. Weettakcy [1910] A. 0. 197, P. C. (Islo of Mon). 

(/) Bee p. 244, post. The number to be sworn to try issues bag been made 
■iatutory (Juries Act, 1825 (6 Qeo. 4, c. 50}, s. 26), and the presence of thirteen 



Juries. 


The number which may be sworn on a jury of inquiry and pre- 
Bontment is, in principle, unliniited, but as the concurrence of 
twelve, oven whore more are sworn, fluiheea (r/), it is the practice 
to swear not more than twenty-three persons, and this rule is 
irnpoiativo in the case of giaml juries summoned to find 
indictments (ft), and of coroners’ juries (i). 

Sect. 2. — Functions of Juries. 

557. Those public duties may be comprehensively defined as 
the making proscntineuts of fact, upon or without inquiry and 
reception of evidence, to the Crown or to a judicial officer, and may 
bo divided into ten elassf'S : 

(i.) rresf'iitinents whereon to found the title of the sovereign to 
lands or tenements, goods or chattels, under inquisitions or inquests 
of office held by thd Sovereign’s officer, a sheriff, a coroner, or an 
esche.it' >r, \ irhite ojlicii, or by commissioners specially appointed (fc) ; 

(ii.) Presentments doclaiiiig what debts are due to the Sovereign, 
and what lands and tenements, goods and chattels, and of what 
values, are liable to answer the same, in' proceediligs under 
extents (/.) ; 

(hi.) Presentmoiits as to the lands and tenements of a judgment 
debtor, and tlu'ir value, hi pi’oc(‘edings under writs of elegit (m) ; 

(iv.) ProseiitmonLs of accusation or other matters by grand 
juries (/f) to judges, magistrates, and recorders, at assizes (o) and 
qiiaricr sessions oi the peace {p) ; 

(v.) Preseiitmonts under special Acts and customs (q) ; 


ill tlio Ixix, if iii)t iliscoveml until nftor vor.Iict, would be ground for a new trial 
{Almr/t^ad v. Hrtina (US.'il), 6 Kxeb. 417, ]er I’OLLOCK, C.R., at p. 449), 

(i/', Ilf Wlnlhain (180'J), 4 De G. F. iJif J. iW, 0. A. Ae to the diHtinction 
bclwoon jui-io'- of i.ssuo iiud as^jeesmclJt and juries of inquiry and presentment, 
800 p]). 2:iiS, 2-10, 211. post. 

{h) ft. V. Marsh (I.S37), 6 Ad. & El. 236, mr Lord Dexman, C.J., atp. 241 ; 
BOO tiilc ('UlMLNAL LaW AND PnOCKDlTIlE, Yol. iX., p. 346. 

(t) ('V)r<in('r,s Act, 1887 (50 & 51 Yict. c. 71), b. 3; see title Ooboneiib, 
Vol. VI IT., jip. 259 seq. 

(/.) Gliiltv, Law of tho Pr^rog-ntives of the Grown, p. 246. Blackstone defines 
inqui-siHon of oflico us the " »ot of a jury, siiiiimoiiod by tho piopor ollicer, 
to inquire of inatlors re1:iting to tlio Cr«»wn upon evidoiK^ laid before them ” 
(4 Iff. Com. p. 298). The no(H>Bsity for such inquisitions has been greatly 
dinnniKbod by the liiloBtatos Estutes Act, 1884 (47 & 48 Viet. c. 71), ss. 5, 6; 
iind MS to those inquisitions generally, soo title CROWN PiiAGTTCE, Yol. X., p. 35. 

[1) Stit. (1541-2) 3.3 lien. 8, o. 39 ; and boo title Cbown Practtice, Yol. X., 

р. 14 ; Chit tv. tiaw of the Prorotrativos of the Crown, pp. 262 el ««/. 

(7a) Slut. (l285) Wi'stniinater II., 13 Edw, 1, c. 18, as amended ny the Judg- 
ments Act, 1838 1 1 & 2 Viet. c. liO), h. 11, and tho Bankruptcy Act, 1883 (46 & 47 
A'ict. c. 52), a. 140 (1) ; see also title Execution, Vol. XIV., pp. 61 et scq. 

hi) See p. 24 1 , pout. 

(o) Including tho (lentral Criminal Court (Interpretation Act, 1889 (52 & A3 
Viet c. 63), s. 13 (5) ). ^ 

( ft) Tho torm quurtor sessions ” inc.lndes funeral so'^sioriB (Juries Act, 1870 
(33 & 34 Viet. 0. 77), a. 5). As to quarter sossions, sco tillo Magistrates. 

( 7 ) under the Sowci's Act, 1833 (3 & 4 Will. 4, c- 22), s. 11 (now 
goiiorally dispensed with nuder the L»nd Drainage Act, 1861 (24 25 Viet. 

с. 133), 8.33), wJiicli provided for prosentmentby a juryof not more than forty- 
eight nor less than eighteen ; boo also titles Land Improvement, jpp. 301 st stq,, 
post; Sewers and Drains. Tho county courts held by the sheriff twice a year, 
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8 B 0 T, 9. (vi.) Vordicta after inquiailionB held by ooronera v’) 5 

Fottctions (vii-) Verdicts after inquisitions held under an order of the judge 

of Julies, in lunacy, or by a master in lunacy, and traverses of the same (s ) ; 

(viii.) Verdicts upon issues joined in courts of both civil and 
criminal juiisdiction (f) ; 

(ix.) The assessment of damages before the sheriff under a writ 
of inquiry (o); 

(z.) The assessment of compensation under the Lands Clauses 
Consolidation Act, 1845 (b), and similar statutes. 

Sect. 3. — Kinds of Juries. 

Kinds at 558. Although the classes into which the functions of juries 

juries. have been divided are not mutually exclusive — for a jury for 

whatever purpose summoned is required to make presentment of a 
fact or facts, whether such be the existence of a certain set of 
circumstances, the guilt or innocence of a person arraigned on a 
criminal charge, that a certain sum of money represents the value 
of real or personal property, or the damage sustaiued by reason of 
a breach of contract or a wrong — yet a broad distinction may be 
drawn between juries summoned to inquire and make presentment, 
and juries of issue and assessment, a distinction which would 
include classes (i.) to (vii.), referred to in the preceding paragraph, 
in the one category, and classes (viii.) to (x.) in the other. This 
distinction, which is observed hereafter (c), appears in the number 
which it is usual to call on juries of each kmd (d), and in the manner 
in which their presentments or verdicts are recorded (e). 

and courts loot of a lordship or manor, have now generally fallen into disuae ; 
Bee titles Copyholds, Vol. VtlL, p. 12 ; OouiiTs, vol IX., p. 135 et seq. Por 
form of inquisition finding oxociitor.s entitled to copyholds, aeo lilncycloptfodia of 
Forms and Precedcnls, Yol. Y., p. 201. 

(r) See p. 244, post. 

(«) Es Cumminy (1852), 1 De Q. M. & O. 637, applied in Ro QUehrist, [1907] 
1 Oh. 1, 0. A. ; and see p. 244, post^ pmd title Xunattcs and Pnksons op 
Unsoitnd Mind. 

a In the ordinary sense, tlie word " vordicii means tho finding of a jury 
e trial of an issue {Reed v. Shriihaule (18491, 7 C. 13. 030, per OiU’^sswEiiL, J., 
at p. 640, where the question whelLer tho finding of a jury upon an in([Uisition 
of oamages can bo resided as a verdict is discussed). Tlie word has, however, 
come to be used loosdy even by the legislature, and is applied in tho Coroners 
Act, 1887 (60 & 51 Yict. c. 71), to the Ihiding of a coroner’s jury, whioh is a 
presentment in the strictest sense; and in common practice the jurors in all 
inquisitions are sworn to give a true vordict according to tho evidence. 

(a) See title Dahaoes, Yol. X., p. 349. As to challenges on writs of inquiry, 
see p. 241, and note (d), p. 246, post, 

(5) 8 & 9 Viet. c. 18; see title Compulsotit Puechasb of Land and 
CoHPENSAiiON, Yol. YT., jip. 80 et seq. For forms of notices, warrants, and 
vordict for such procedure, see Encyclopoedia of Forms and Precedents. 
yoLVm.,pp. 69e«5r2. 

Cc) See pp. 240, 244, post, 

[a) See pp. 240, 246, 253, post. 

(e) A distinction of the kind seems to be recognised in the Lunacy Act, 1690 
(53 A 54 Yict. c. 5), wheire an alternative is offered of inquisition before a jury 
^eoially summoned (i5t^., s. 91), and of an issue to be tried in the High 
Court (lUd., s. 94); see litlo Lunatics and I^sons of Unsound Mind. 
It ^y be object^ to the putting of inquiries os to damages before 
sheriffs into the second category that the inquisition is customarily indent ed , 



JtTfttlEB. 


659. Juries are, moreover, spoken of as "Rrand” and “petty"' {JU 
“special’" and “common.” These classilications again are not 
mutually exclusive, for grand and petty juries (except at county 
assizes) are summoned from the same jurors’ books (r/), and jurors 
marked as “ special ” therein (h) are liable to serve on common 
juries (i). The distinction between “ grand ” and “ petty ” has, 
generally speaking (y), reference to difleront functions discharged 
in dealing with indictable oflences (fc), v;hilo “special” jurors are 
distinguished by mark in the jury lists (Z) as possessing particular 
qualifications, and, when serving as such, may receive a special fee(m). 

Bkct. 4. — Qualification^ DisqualifLcatAon, and Eccempiion of Jurors^ 

660. All natnral-born subjects of the king, and aliens domiciled 
in liiigland or Wales for ten years or upwards (a), being between 
the ages of Iw'enty-oiie and sixty, and being : 

(i.) In the City of London, householders, or occupiers of shops, 
W'arGhousGB, counting-houses, chambers, or offices for the 
pur])osc of trade or commerce, with real or personal estate 
ofilOO(o): 

(ii.) Tn counties (including the boroughs situate therein, which 
for the purposes of jury service and the making of jury lists 
arc to be deemed part of a county unless a separate com- 
mission of assize is dircclod to bo executed therein (p)): 

(a) Besidonts beneficially possessed of £10 a year in real 
estate or ront-cliarge, or £20 in leaseholds held for 
not less than twenty-one years, or determinable on 
any life or lives : 

and higned and noaled by the conciirring jurors. On the other hand, the pro- 
codia-o on such inqun ies follows that of a trial of issues in tlu« Higli Court (B. S. C., 
Ord 36, r. 66), for Ibero is, inflict, an issue of ** how much,” upon which counsel 
for tho dofendunt in frequoiitly heard, and although tho verdict is recorded 
in a ilintiiictivo fashion, yet had the inquiry been (lirected to a judgo of the 
High Court under tho Bogulailoii of Eailways Act, 1368 (31 & 32 Yiot. c. 119), 
B. 41 (as in Long v. Great Northern and City Builway, [1902] 1 K. B. 813, 
G. A.), tho verdict would have been taken in tlio manner usually adopted at 
nisi priua^ and a formal inquisition been returned by tho sheriff alone (2 Chitty’s 
Practice, 14th ed., p. 1333). 

(/) Olhorwise “petit.” 

(0) See p. 23o, post, 

ui) Juries Act, 1870 (33 & 34 Viet. c. 77), ss. 11, 16. 

(t) Ibid., B. 19 (2). Historiciilly special jurors were only c(»inmoii juron 
Bpeeially stmek ; see p. 261, post. 

(fj Tho distinction between grand and potty juries may also bo said to corre- 
spond broadly with tho distinction between juries of inquiry and presentment 
and juries of issue and asaessmeut ; see p. 228, ante. 

(k) See title CaiMUfAii Law and rnocsnuiiE, Yol, IX., pp. 3‘I6 et seg,, 
359 et eeg, 

(1) See pp. 234, 239, post. 

(m) Jurioa Act, 1825 (6 Geo. 4, o. 50), s. 35 ; and see p. 264, post. 

(n) Juries Act, 1870 (33 & 34 Viet. o. 77), ss. 8, 0; see title Aliens, Yol. I., 
p. 309. 

(o) Juries Act, 1825 (6 Geo. 4, c. 60), s. 60. 

(p) Local Government Act, 1888 (51 & 52 Yiot. c. 41), s. 31, A list of cities 
and towns which axe ooiinties in themselves is given in the Municipal Corpora- 
tions Act, 1835 (6 & 6 Will. 4. o. 76), s. 61, but separate commisBions of assize 
axe directed to but few of them. 
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(b) Householders assessed to the poor rate or to tho 

inhabited house duty at not less than £30 a year 
in Middlesex and the county of London {q)y or £!20 
in other counties : 

(c) Occupiers of houses with not less than fifteen 

windows (r) : 

(iii.) Ill boiougliH (.s), at assizes when a separate commission of 
assize is directed to bo executed therein, in their separate 
courls of quarter sessions, and in their special civil courts, 
the burgesses (f) : 

are compellable to serve as jurors (a), unless exempted or disqualified. 

661 - Tho following are disqualified from serving on juries : 

(i.) Aliens, until after ten years’ domicile in England or AVales (6) : 

(ii.) Persons attainted (c) or at any time convicted of treason or 
felony; wlio aro under outlawry; or who are convicted of a critne that 
is infamous {cl). Upon obtaining a free pardon such disqualifications 
cease (c). 

(iii.) Ijimatics, imbeciles, and persons affected by deafness, blind- 
ness, or other permanent infirmity of body. Tho names of such 
persons aro not to be omitted from the lists by the overseers in the 
first instance, but should bo struck out by the justices at special 
petty ses.sions upon proof of such disqualification (/). 

562 . Tho following persons are exempt from serving on juries (g ) : 

(i.) Peers; 


(f/) Local (’jovonnnent Act, 18fi8 (ol & 62 Viet. c. 41), s. KO (2). 

(r) Thisqiialific.atioii, though oiuittud fnnii the prci’n]>fc rcliPiliiled to thoiTuries 
Act, 1862 (2.) & 26 Vi<'t. c. 107), still remaiiiH on tho SMtute I5ook. Wiinlowa 
havo ceased to bo a criterion of taxability since tho abolition of tho windovr tax 
in 1851. 

(fl) For definition oE “ borougb,” sco Miunripal CoTq)or{itionB Act, 1882 (45 & 
46 Viet, 0 . 50), 8. 7 (1) ; and title LogaTj (Ioveunmknt. 

S Municii)€\l Corporations Act, 1882 (45 & 46 Viet. c. 60), 8. 186 (1) ; and see 
CouKT.s, Vol. IX., p. 135. 

(a) See p. 267, post. As a £^noral rule jurors can only bo Ciillod upon to 
nerve in tho county iu which they reside or posso.ss property, and in respect of 
matters arising tliorciu (Jiu’ics Act, 1825 (6 Oeo. 4, c. 50), s. 1). This, however, 
and the arrangement of jury lists in jurors’ books byliundreds (seep. 235, post), 
is nearly all that remaius of the rule that jurors must be de vicinatn .and bo able 
to present as to the truth from personal knowledge. On the contrary, effort is 
now generally made that jurors to try issues should come fi'om a part of the 
county, or oven of tho country, whoro thoy are least likely to have heard of the 
matters in cmestinn. Tliu in creasing burdon thrown by tnis upon the jurors of 
London and Middlesex is frequently the subject of protest (see Times, 18th 
Lecomber, 1008, p. 6). 

(5) Juries Act, 1870 (33 & 34 Viet. c. 77), s. 8; and see title Alieks, Vol. L, 
p. 300. 

(r) l.e., upon whom judgment has been passed (Juries Act, 1870 (33 & 34 
Viet. c. 77), 8. 10b 

(d) As to infamous crime,” see title Ciiiaitnal Law and Faoceduke, 
Vol. IX., p. 666 ; Ijarcony Act, 1861 (24 & 25 Viet. c. 06), s. 46 ; Go. Litt. 158 a. 
ie) Juries Act, 1870 (33 & 31 Viet. c. 77), s. 10. 

(/) fietnlle horn form of precept set out in scheclulo to Juries Act, 1862 
(25 & 26 Viet. c. 107). As to ^squalification in particular circumstances, see 
pp. 243, 249 et seq,, post. Pur costs of petty sossions, see title MAGISTRATES. 

(y) Where the auiihority is not appended the exemption arises under the Juriee 
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(ii.) Members of the House of Commons ; 

(iii.) OflScers of botli Houses of Parliament; 

(iv.) Clergymen of the Established Church 
(v.) Piiosts of the Church of Home ; 

(vi.) MiuisLei s of any congregation of Protestant Hissenters and 
of Jews whoso place of met;ting is duly registered (A), provided 
they follow no secular occupation except that of a schoolmaster ; 
(vii.) Judges ; 

(viii.) Barristers-at-law, certificated conveyancers, and special 
pleaders, if actually practising ; 

(ix.) Solicitors, if actually practising and having taken out their 
annual certificates, and their managing clcrhs ; 

(x.) Notaries public, if actually practising ; 

(xi.) Officers of tho Supremo Court (i) ; 

(xii.) Magistrates of the metropolitan police courts, their clerks, 
ushers, <looi--keepcrs and messengers (Ic ) ; 

(xiii.) Clerks of the peace and coroners, with their respective 
dej)utics, while actually exercising the duties of their offices ; 

(xiv.) SherifFs’ officers and servants, and servants of such 
officers (/) ; 

(xv.) Oflicoi's of the rural and metropolitan police (m) ; 

(xvi.) Justices of the peace so far as reganls juries summoned 
to servo at any sessions of the peace for the jurisdiction of which 
they are justicea (n); 

(xvii.) Members of municipal corporatiuns, and justices of the 
poaco lor any borough, with their town clerks and treasurers for 


Act, 1870 (SIJ & 34 Vict. c. 77), Scliodulo. Tho form of preccyt coiiliiincd in tho 
Bchodulo to tlio Juries Act, 1802 (2o & 26 Vict. c. 107), to bu issued by tderks of 
tho in'jvio to ovorscors, coiiloinplatos tho poisons fulling under liOcvds {▼.) and 
(vi.) (soo tho loKt, mj.ra) taken oaths and sub&riibed doclaratioiis, tho 

nocoSsSitv for whioli conscnl in 1866. Soo tho Promissory Oaths Act, 1871 
(31 & 35 Vict. c. 48), P. 1 (2) ; and titles Constititj’Ional Law, Vol. VIL, p. 28 ; 
ki^ciJ:STA.sTiCAL Law, Vol. XL, pp. 803 it prq. 

{h) Siicli places of luootiiig need no longer lie rogifstored, but they may be, and 
must bo, if it is desired to obtain for thorn exomption from rating and other 
privilogea; and seo title I'Icclesiastjoal JjAW, Vol. XL, pp. S17 — 827. 

(i) Junes Act, 1870 (33 & 34 Vict. c. 77), Schedule, ns inodiliod by the 
Judicature Act, 1873 (36 & 37 Vict. c. 66), 6. 77. Oiiiccrs of county courts and 
borough civil courts do not appear to bo formally cxeiupted by statute, unless 
a coil 11 ty court is a court of law and equity within the meaiung of Uh Flint 
(1823), IB. &C. 25L 

(A) Stipendiary inagistr.alos appointed under the piovisioiis of the Municipal 
Corporations Act, 1882 (45 & 46 Vict. c. 50), a. 161, by virtue of ihid., siib-s. 3, 
fall under (xvii.) (sco tho text, Bvjyra), 

{1) Sheriffs Act. 1887 (60 & 61 Vict. o. 55), b. 12. ^ A sheriff, os the nominal 
auminoning officer, is nocossarily exempted during his term of office, so far as 
regards the county for whicdi he is sheriff. As to sheriffs gonerally, see title 
fiiiEiui'KS AND Bailiffs. 

(in) See title Poltoe. 

(n) But OB tliey are liable to sorvo on juries at the ns.si/ies thoir names must 
appear in tho lists. The saino observation applies to poi-sons who are only 
entitled to exemption in siiecial oircinnstances : for instaiioo, by the Sniford 
Hundred Court of Recom Act, 18*i8 (31 & 32 Vict. c. exxx.), s. 78, the 
members of the Manchester City Council and others are exempted from service 
in the Salford Hundred Court ; and see title CouBTs, Yol. IX., pp. 197 €t 
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the time being, so far as regards juries summoned to serve in the 
county in \ 7 hich such borough ie situate ; 

(xviii.) Burgesses of any borough, having a separate court of 
quarter sessions, so far as regards service on petty juries at any 
sessions of the peace for the county wherein the borough is 
situate ( 0 ) ; 

(xix.) ^vernors of prisons, and their subordinate officers and 
gaolers (p) ; 

(zx.) Sniieriutendents and keepers of public lunatic asylums ($) ; 
(xxi.) Bcgisterod medical practitioners, and pfaarmaceutical 
chemists, if actually practising or carrying on business (r) ; 

(xxii.) Registered dentists if they so desire («) ; 

(xxiii.) Officers of the army and navy, while on full pay ; soldiers 
in the regular forces (a) ; and officers and men of the Territorial 
Force (b) ; 

(xxiv.) The master, wardens, and brethren of the Corporation of 
Trinity House of Deptford Strond (c) ; 

(xxv.) Pilots duly licensed, and masters of vessels in the buoy 
and light service, employed by the Trinity House of Deptford 
Strond, Kingaton-upon-Hull, or Newcastle-upon-Tyne (c); 

(xxvi.) The members of the Mersey Docks and Harbour Board, 
and of the Fort of London Authority (d) ; 

(xxvii.) The household servants of the Sovereign ; 

(xxviii.) All persons concerned in currying on the business of 
the Post Office (e), the management or collection of tbe Customs, 
or employed in any way relating to the Inland Pievejnic (/) ; 

(xxix.) General and Additional Commissioners holding certificates 
under the Income Tax Act, 1812 (<i) ; 

(xxx.) Members of the London County Council, so far as regards 
service within tbo administrative county of London (h). 


( 0 ) By the Local Govornment Act, 188S (ol & 52 Viet. c. 41), s. 42 (12), jurora 
for the Middlesex Sossious are not to be sunmonod from within the county of 
London. 

I p) Fur which see title Psisoirs. 

rj) For which see title Lunattcs and Peesok'S ov Ussovkd Mind. 
r) For which soe also title Medicine and Puabuagt. 

«) Dentists Act, 1878 (41 & 42 Yict. c. 33), s. 30. The oTerseers should 
insert the names in tho lists, leaving it to those desiring to olaim exemption 
to do so at the special potty sessions ; see also title Medicine and Piiakxaot. 

(a) Begulatiou of the Forces Act, 1881 (44 & 46 Yiot, 0 . 67), s. 37 : Army 
Am, 188i (44 ft 45 Yict. c. 68), s. 117 ; and see title Boyal Forces. 

(h) Temtoriol and Besoive Forces Aot, 1907 (7 £dw. 7, 0 . 0), s. 23 (4) ; see 
title Botal Forces. 

i 'c) Soe title SHiFriNQ and Navigation. 

Port of London Act, 1008 (8 liklw. 7,o. 68), s. 39. 
s) Post Office Act, 1908 (8 £dw. 7, c. 48), s. 43 ; and see title Post OmoB. 
/) See Cnstoms Oonsulidation Aot, 1876 (39 ft 40 Yiot. 0 . 36), s. 9 ; and title 
Revenue. 

(y) 5 & 6 Yict. c. 36, a 35 ; Taxes Management Aot, 1880 (^ ft 44 Yiot. 
0 . 19), 8. 40. This clause would soem to foil within the proooding one. The 
Oommissiouoro, however, boing unpaid, cannot be rogarJed in ttie light of 
employoes os are the persons designated in (xxviiiA ^ee tho text, supra). As 
to Uiese Oommissioners, soe title Incokb Tax, Yol. XVL, p. 613. 

(h) Loudon Oounoil (Generitl Powers) Act, 1 890 (63 ft 64 Yiot. 0 . ocxliii.), s, 26 : 
see title Mei'Ropoijs, 
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Exemptions after previous service or in particular circumstances 
are dealt with hereafter (i). Qnallfica- *. 

Sect. 6. — Jury Lists and Jurors* Books. qn 5iflS| , 

563. The clerk of the peace in every county or county division (k) 

(other than the county of the City of Loudon and cities and towns 

being counties of themselves (1) ) must on or before the 20th July Preparation 

in every year issuo a precept (?ii) to the overseers of the poor (?/) of 

the parishes and townshipB(o) within the county or county division 

for which he acts, requiring them to make out before the 1st 

September then ensuing a list of all persons within their respective 

parishes and townships qualified and liable to serve on juries {p). 

The precepts are sent to one or more of the overseers by registered 
letter, indorsed “ jury precept” on the envelope, and enclosed are 
printed forms, divided into columns, for names and surnames, 
places of abode, titles, qualities, callings, or businesses, and the 
nature of the qualilications {q). 

664. Upon receipt of such precept and forms the overseers Duty of 
must fill in the latter with names arranged in alphabetical order (r). the overBeew. 
To do this they refer to the rate-hooks («), and if they think fit 
they may make inspection of house, land, and other tax assess- 
ments, the assessors, custodians, and collectors of which may bo 
required to produce them(t) for the inspection not only of the 
overseers, but of the justices at the special BessiouB, at any reason- 
able time between the Ist July and the 1st October. On the lists 


{%) See pp. 20o ct seq.f post Be^istrars of births, doattis, and marriuges (as 
to whom see title Bkgibtimtzox of Dtutus, Marhiaoes ard Deaths} were 
exomptt'd by the Births and Deaths Kegisliatioii Act, 18 (7 Will. 4 & 1 Yict. 
c. 22), 8. 18, but such exemption would appear to be taken away by the Juries 
Act, 1870 (83 & 34 Yict. c. 77), a. 9, as they are not mentioned in the schedule 
thereto. From the same schedule, too, are omitted parish clerks, to whom 
exemption was given by the Juries Act, 1825 (G Geo. 4, c. 50), s. 2 (now repealed). 

(/r) the lidiiigs of Yoikshiro and the divisions of Lincolnshire. 

(Z) Juries Act, 1870 (33 & 34 Viet. c. 77), s. 25 ; Juries Act, 1825 (9 Qeo. 4 , 
c. 50), H. 50 ; SCO p. 23G, post , and title Local Government. 

[w) See form in schedule to Juries Act, 1862 (25 & 26 Yict. c. 107), which 
usually is, or ought to bo, modified to meet alterations introduced by the Juries 
Act, 1870 (33 & 34 Yict. c. 77} and subsequent statutes. 

(n) The term overseers ” includes churchwanleiis (Juries Act, 1870 (33 & 34 
Yict. c. 77), 8. a), who are mentioned jointly with the overseers in the Juries 
Acts, 1825 and 1862 (6 Goo. 4, o. 60 ; 25 & 26 Yict. c. 107). 

(o) As to churchwardens of rural parishes, see Local (Government Act, 1894 
(56 & 57 Yict. o. 73), s. 5 (2). For dotinition of “ parish,” see the Coroners Act, 
1887 (50 & 51 Yict. c. 71), e. 42 ; Interpretation Act, 1889 (52 A 53 Yict. c. 63), 
B. 6. As to churchwardens generally, see title Ecclesiastical liAW, YoL XI., 
p. 460. 

(p) Juries Act, 1862 (25 & 26 Yict. c. 107), s. 4. 

(0) Ibid., B. 4, and Schedule ; Juries Act, 1825 (6 Geo. 4, c. 50), Schedule. 

(r) Julies Act, 1825 (6 Q«o. 4, c. 50), s. 8; Junes Act, 1862 (25 A 26 Yict. 
0. 107}, s. 6. 

(s) Poor Belief Act, 1601 (43 Eliz. c. 2} ; Union Assessment Oommittce Act, 
1862 (25 A 26 Yict. o. 103), 8. 23 ; Yaluation (Metropolis) Act, 1869 (32 & 33 
Yict. o. 67), B. 14 ; and, as to the rate books, see titles Meteofolis ; Bates and 
Bating, 

(1) Juries Act, 1825 (6 Geo. 4, a 50), s. 11; Juries Act, 1862 (25 & 26 Yict. 
0. 107), a. 6. The valuation lists made under the Yaluation (Metropolis) Act, 
1869 (32 ft 33 Yict. o. 67), are conclusive, so far as concerns the value of any 
hereditament, ss to the qualification of a juror {ibid., s. 45 (3)). 



a84 


JCBIKS. 


Sbot. 6. 
Jury Lists 
and Jurors’ 
Books. 


Pablication 
on church 
doora. 


Special petty 
scsflioiis to 
revipp lists. 


SO made out are to be specified the names of persons qualified as 
special jurors, together with the amount of their rating or assess- 
ment {u)f and from them are to be omitted the names of persons 
entitled to exemption so far as they are enumerated in the 
precept (u), 

565. Printed copies of the lists, signed by the overseers, 
are exhibited on the first three Sundays in September on the 
principal door of every church, cliapol, or public place of religious 
worship within the respective parishes and townships (x), and the 
originals (which remain in the custody of the overseers), or true 
copies thereof, may be inspected by any of the inhabitants, during 
that period, with a view to exemptions being claimed or omissions 
being rectified at a special petty sessions, notice of which, with the 
time and place thereof, is subjoined to the lists (y). 

566. Special petty sessions, at which at least two justices must 
be i^resent, are held in every sessional division (^) in the last week 
of September, the precise date and place of which has been fixed 
before the 20th of August, in time to be specified on the lists 
already referred to(^0- At such petty sessions (b), or at such 
adjourmnents thereof, in no case exceeding seven days from the 
time originally fixed (c), as may be necessary, the overseers attend 
with the lists, and the justices upon sworn or such other proof of 
facts as they deem sufficiont, or acting upon their own knowledge, 
strike out the names of persons not qualified (cZ), or not liable to 
serve (c), hisert the names and other necessary particulars of 
persons whose names have been omitted, and rectify any errors or 
omissions as to the names and qualifications of persons already 
appearing therein (/). From their decision there is no appeal (r/), 
and no person who fails to get his name removed from the lists at 
these ses-sions can claim exemption from service on any ground 
other than sudden illness (A). Intimation of this fact is given on 
the printed lists posted on the church doors (i). No name, however, 

(ii) Juries Act, 1S70 (C3 & 31 Yict. c. 77), b. 11. Ab to spcciul jurors, see 

р. 259, post 

(v) See Jurios Act, 18G2 (23 & 26 Virt. c. 107), Schodulo. 

{to) Poor Law^ Amendment Act, 1841 (7 & 8 Viet. c. 101), a. 60. 

(fcl Juries Act, 1823 (6 Oeo. 4, c. 30), b. 9. 

(y; Ibid, It would ajipeur to bo proper to give this notice, even whero the 
overseers have entered no names on the foims rccoivcd from the clerk of the 
peace. 

(z) See Division of Counties Act, 1828 (9 Gh)o. 4, c. 43) ; Petty Sessions Act, 
1849 (12 & 13 Viet. c. 18), s. 1; Locril Cloverninoiil Act, 1888 (31 & 52 Viet. 

с. 41), a. 42 (8), (9) ; and see titles Local GovEHNMExr; Maoistiiates. 

(a) See p. 233, ante, and the text, bitpra. 

(3) Juries Act, 1823 (6 Geo. 4, c. 30), b. 10. 

Icj Ibid. ; Julies Act, 1862 (23 & 26 Viet. c. 107), a. 8. 

Jd) See p. 233, jmt 

(e) See p. 230, ante. 

f/) Jurios Act, 1823 (6 Geo. 4, c. 30), s. 10. 

(y) Juries Act, 1870 (33 & 34 Viet. c. 77), s. 14. The justices do not sit as a 
court of sumiDary jurisdioiion, and have no power to state u cuso (llaymnUr v, 
WHleaden Overseers^ [1904] 2 K. B. 316) ; and, as to courts of summary jurisdic- 
tioB, see title Magistrates. 

(h) Juries Act, 1870 (33 k 34 Viet. c. 77), s. 12. 

(0 Julies Act, 1825 (6 Goo. 4, c. 50), s. 9. 
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if omitted con be inserted, or misdescription rectified, except 
upon the application of or with notice to the person affected (A). 

567. The lists thus revised are allowed by the justices (0, who 
certify that^ tliey have examined them, and that they are, to the 
best of their knowledge and belief, true and proper lists of the 
common and special jurors (m). When allowed and signed, they 
are forwarded by the justices’ clerk, together with a schedule of 
the parishes or townshijps for which they have been allowed (n), by 
the next available post, in registered envelopes, to the clerk of the 
peace for the county or county division. 

568. The clerk of the peace, upon receipt of the various jury 
lists, arranges the parishes and townships in alphabetical order 
under the heading of the hundred (o) within which they are situate, 
the hundreds again in like alphabetical order, and the whole are 
made records of the court of quarter sessions held in the first whole 
week after tho 11th October ( p). They are then copied into a book, 
which, when complete, is known as the jurors’ book. This is 
delivered, within six weeks after the holding of tho quarter sessions, 
to the sheriff for use during the year beginning the Ist January 
following, and he, on the expiration of his term of office (q), delivers 
it to his successor (r). Provision is made for corrections upon the 
conviction of an overseer for having wrongfully omitted or inserted 
names from or in the lists originally made out by him (s). Except 
as hereafter indicated (t), the jurors’ book is tho source whence the 
names of persons to serve as jurors are drawn (a). 

569. The cost of printing, copying, and posting the precepts 
and forms (I>) sent by the clerk of the peace to the overseers, 
of returning the same to him by the clerk to the justices (c), and of 

(/r) Juries Act, 1825 (G Goo. 4, o. 50), s. 10. By a provision apparently 
applicable to no otlior clans of person exempted, no person acting in the 
maiiagcracnt or sevvico of the Customs can be required to servo, e\en if he has 
not clnimed exemption in the insnner prescribed by the Juries Acts (Customs 
Connolidution Act, 1876 (39 & 40 Viet. c. 36), s. 9). 

(/) Julies Act, 1825 (6 Qeo. 4, c. 50), s. 10. 

(m) Juries Act, 1870 (33 & 34 Viet. c. 77), s. 14. 

(n) Juries Act, 1 862 (25 & 26 Viet. c. 107), s. 9. 

(o) The significance of tho '* hundred ” has greatly diminished since it ceased 
to be necessary to summon jurors from the locality in v^hich an issue to be tried 
sroso ; see note (a), p. 230, ante. 

( p) Quarter Sessions Act, 1814 (54 Geo. 3, c. 84) ; or, if specially fixed, fourteen 
days earlier or later (Quarter Sessions Act, 1894 (57 Vict. c. 6), s. 1). As to 
courts of quarter sessions, see title Magistkates. 

(7) Which, except in Idle City of London, ivhere it is at Michaelmas, and in 
county boroughs, whore it is on 9th November (Municipal Corporations A 06, 
1882 (45 & 46 Vict. c. 50), s. 170 (1) ), is in March. As to shenffs generally, 
see title Siusuifes and BAiTiiFFS. 

(r) Junes Act, 1825 (6 Geo. 4, c. 50), b. 12. 

(a) Ibid.^ s. 45. 

if,) See p. 236, pod, 

(a) J linos Act, 1825 (6 Qeo. 4, 0. 50), 8. 14. Tho fact that tho jurors’ book 
has been irregularly prepared is no ground of chullougo to the an ay; see 
p. 249, post; and 72.* v. Burks (1867), 10 Cox, 0. 0. 519 (on Irish decision under 
Btat. (1833) 3 & 4 Will. 4, 0. 91 (since repealed)). 

(5) Juries Act, 1825 (6 Geo. 4, c. 50), s. 5 ; Juries Act, 1862 (25 & 26 Vict. 
0. 107), s. 5. 

(c) Jimes Act, 1862 (25 ft 26 Viot^c. 107), b. 2. 
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preparing tbe jarors* book (<2), is borne by tbe county or county 
division. Tbe clerk to the justices is also entitled to recoive a 
small foe from the same source (e). The costs and expenses properly 
incurred by the overseers in cari-ying out their duties are discharged 
out of the poor rates of the parish (/). 

670. In the City of London, which is now constituted one parish 
for all oilier than ecclesiastical and charitable purposes, and in 
which ilio Common Council are overseers, it is the duty of the 
Secondary to prepare a list of persons qualified and liable to serve 
as jurors (g). For this purpose he causes to be set against each 
house number in an alphabetical list of the streets within his 
jurisdiction the names of the occupants liable to serve, with their 
callings and their rateable qualifications, whore such exceed JGlOO. 
To the name of each person qualified to serve as a special juror is 
prefixed tlio letter S, and a number to which reference is made 
wlicnorer it becomes necessary to specially strike a jury {h). The 
names of such persons as are partners aro bracketed, with a view to 
their not being summoned simultaneously. 

571. The list, thus prepared, is examined and certified by 
justices of the City at special sessions (t) hold early in December, 
and when certified becomes the jurors’ book for the year com- 
mencing in the following January. It remains in the hands of the 
Secondary, who is also the summoning officer. There is no 
lirovision for the publication of the list, nor for the appearance of 
persons affected before tbe certifying jnstices. 

572. In cities, boroughs, and towns, being counties of themselves, 
the burgess roll serves as a jury list(^). 

Sect. 6. — Summoning of Jurors. 

573. Except as already (k) or hereafter specially mentioned, the 
summoning officer is the sheriff (f), and to him are addressed precepts, 
warrants, and writs for tho return of good and lawful men h'om the 
body of his county (»i). If he is a person interested in the inqiusition 


(d) Juries Act, 1825 (6 Geo. 4, c. 50), s. 12. 

(«) Juries Act, 18U2 (!25 & 26 Yict. c. 107), s. 9. 

(/) Poor Jaw Amendment Act, 1844 (7 & 8 Yiot. o. 101), s. 60. It appears 
that thw duties are at an end when they have brought the lists to the special 
petty sessions (/I. v. Satlinmfield (1874), L. £, 8 Q. B. 203). 

(g) City of London (Union of Parishes) Act, 1907 (7 Bdw. 7, c. cxl.), a 11. 
As to the local authorities of the metropohs, see title Methofous. 

(A) See p. 261, mwf. 

(«) City of London (Union of ParisheB) Act, 1907 (7 Edw. 7, c. cxl.), a 26. 
Compare p. 234, ante. 

(/) Municipal Coiporations Act, 1882 (45 ft 46 Yict. a 50), a 186 (1) ; and 
see title CouuTS, Yol. IX., p. 135, 

(4) See the text, ettpra. 

(f) The sheriff in praotioa employs a summoning officer or bailiff, bnt snob 
poriion being the sheriff 's secant only, the former is under no obligation in 
inquisitions held before himnelf to adc^ his boilifl's panel (Manning, 
Itectice of the Court of Exchequer, p. 84). 

(m) Such was the wording of the old writs of vmirsfiteitts iuralortt! see, too.' 
Juries Act, 1 825 (6 Geo. 4, c, 50), a 13. 
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to be held, or the issuo to be tried, the precept, warrant, or writ may be Sacr. 6 i 
addressed to the coroner ; or, if a similar objection lies against him, Sammonlntf 
to elisors nominated by the court (n). The term “ sheriff,'' in prac- of Jurorai 
tice, generally means the under-sheriff, who now holds a statutory 
position (o) ; and under the term ** sheriff,*' when used hereafter in 
connection with the summoning and control of juries, are com- 
prehended the coroners and elisors, who may for the time being bo 
acting in his place, the Secondary of the City of London, and their 
deputies. 

674. Jurors are summoned to the King’s Bench and Probate, The High 
Divorce, and Admiralty Divisions of the High Court of Justice (p) Court of 
in obedience to precepts under the hand of any judge of the court, 
directing the sheriffs of London ( 9 ) and Middlesex to' summon a 
sufficient number of common (r) and specials) jurors to give their 
attendance at such time and place as may bo required ( 0 - 

Grand jurors are not summoned to the High Court unless the 
Master of the Grown Oifice has notice of business for which they 
will be required, in which case notice is given to the sheriffs to 
summon a sufficient number (a). 

575. Jurors are summoned to assizes (other than those held at Aasizsa 
the Central Criminal Court in obedience to precepts, under the 

(n) Objection to a sherifT'a array, though very rare, is now usually taken on 

an iiiteiiucutury appluation at chambers, though it may be taken t)y chailengo 
(see p The court now acts in the tit>t mstanco through a iiiaster iii 

chambers (E. SS. 0., Ord. 54, r. 12). Tho suinmtmiiig ufllcer for tlin time being 
is given the right of access to the jurors’ book (Juries Act, l82o (6 Qeo. 4, c. 50), 

8. 14. 

(o) SheriiTs Act, 18S7 (50 & 51 Viet. c. 55), s. 23 ; and see title Sheiliffs and 
BAli.lFbS. So, too, by tlio intoi'prGtation clause of tlio Ijuruls UlausiiS Cousoliila- 
tion Act, 1815 (8 & 9 Viet. c. 18), s. 3, the word ** sheriff " is made to include 
“ uiidor-Bhrrill' ** or other legally competent deputy. 

(p) Although in principle a trial with a jury may be h.ad in any division of 
the High Coiirl, in practice a jury is never sunminnod to the Olmncoiy nivisiuii, 
is'sues requiring a jury being traiisfcrrod to tho King's Bench Division (R. B. 0., 

Ord. 49, r. 3; if- Jllftrt/n, Hunt v, Chamhera (1882), 20 Ch. D. 365, 0. A.). 

But cases ui-o still occasionally tried with juries in tno Ohaucery Court of the 
County Palatine of Lancaster, as to which court see title Cul'ATS, Vol. IX, 
pp. 120 et afq. 

(9) Including now the sheriff of the County of London (Local Government 
Act, 1888 (51 & 52 Vict. a 41). s. 89 (3) ). 

(r) Common Law I’rocedure Act, 1852 (15 & 16 Vict. c. 76), s. 107. 

(a) Juries Act, 1870 (33 & 34 Vict. a 77), s. 16, as extended by the Special 
Janes Act, 1898 (61 & 62 Vict. 0. 6). 

(f) The formality of a precept under the hand of a judge has fallen into 
disuse in Ijondon and Middlesex siiioe tho passing of the Judicature Acts, and 
it is now the practice for a letter, under the hand of tho Masher of the Crown 
Office (see note (a), in/ra), to be sent to the sheriffs ten days before the services 
of a jury in any court am required, directing them to summon to such court to 
serve as special or common jurors, as the case may be, sevonty-five persons for 
the period of a week. 

(a) The Middlesex Grand Juries Act, 1872 (35 A 36 Vict. 0. 52). They ue 
praoticaLLy only required before a trial at bar, crimhnil cuses tried in tho ,H>Rh 
Court having generally been moved up on cerftorari after true bills found in the 
country or at uie Central Criminal Court ; see p. 260, post. As to the Master of 
iheOrown Ofiioe, see title Courts, YoL 1X„ p. 66. 

(5) Bes p. 227, ante, and p. 238, post. 
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hands of the judges or conunissionera appointed by Iho Crown to 
travel the circuit on which the assize is to be held, directing 
the sheriff of each county to return a coinpetont number to 
serve as grand jurors, and a suiliciout number as special (c) and 
common jurors (d). Common jurors are required to servo indis- 
criminately on the trial of both civil and criminal issues (c), and 
they may be directed to attend in two sets, so that the whole 
number 'may not be detained during the continuance of a long 
assize (/). 

576. Jurors are summoned to the Central Criminal Court in 
obedience to precepts issued by the judges of the court (ff) to the 
sheriffs of the City of London, and of the counties of Lrmdon (It), 
Middlesex, Essex, Kent and Surrey, directing them to return from 
the parts within the statutory limits (i) a competent number of 
persons to serve both as grand and petty jurors (j). 

577. Jurors are summoned to sessions of the peace in countioa 
other than county boroughs, in ohedienco to proct'pts iindoi* the 
hand of the King or two justices of the county (/.), diiecling the 
return of a competent (1) nunibor of persons to serve both a» grand 
and as common jurors; and to sessions of the peace in boroughs 
(including county boroughs) and to borough civil courts, by the clerk 
of the peace, or registrar of the civil court, as the case may be, who 
summons a sufficient number of persous to servo as jurors, in any 
capacity, upon the fixing of the date for the holding of the sessions 
or court by the recorder or judge (m). 

578. To all other tribunals jurors are summonod, in the absence 
of special provisions, in virtno of precepts and warrants issued hy 
the person or persons holding the same rirtnte oj/ir.ii (»), in accord- 
ance with statute (o), or in obedience to writs specially addressed 
to them (p). Tlie number of persons to be summoned rnny be 

(c) Goinmou Law FrocednTo Act, lRo2(l5 & 16 Viet. o. 76), s. lOS, asexloiidod 
by the Special Juries Act, 1898 (61 & (>‘2 Vii-t. c. 0). 

(d) Jntiea Act, 1825 (6 Qeo. 4, c. .jO), t)s, 20, 22 ; County Common Jurio.i 
Act, 1910 (10 Edw. 7 & 1 Oeo. 5, o. 17). 

(e) Juries Act, 182.1 (6 Qeo. 4. o. 50), a. 22; Common Law Frocoduro Act, 
1852 (15 & 16 Viet. 0. 7fi}, s. 105. 

(/) Juries Act, 18*25 (6 Qeo. 4, r 50), a. 22. 

M See title Couuts, YoL IX., pp. 87 ct irg. 

{h) Ijocal Qovernmont Act, 1888 (51 &. 52 Viet. c. 41), a. 89. 

(i) See Central Criminal Court Act, 1834 (4 it 5 Will. 4, o. 30), s. 2. 

(y) I Ud., 8. 4. It is usual to select as grand jurors thoso who are marked 
in the jurors’ books as spocml jurors. 

(fc) Cnitty's Criminal Ijaw (1826), Vol. IV.. p. 176. 

(Z) It is usual to summon thirty, as grand jurors ttwonly-throo of whom ore 
Bwoni), and os many, as common jurors, as the volume of busiiiewi may soom to 
require. 

\m) Municipal Corpontiona Aot, 1882 (45 & 46 Viet. c. SO), ss. 165 (1). 
186 (2), (3) ; see title Obuiixs, Vol. IX., p. 1.15. 

(«) As by a coroner or oschoalor ; see pp. 227, 228, ante. 

(o) As by the Commissionors of Seweie (.Sowers Act, 1 833 (.3 & 1 Will, 4, c. 22), 
«. 11) ; or under the Highway Act, 1835 (5 & 6 Will. 4, c. 50), s. 80. See also 
titles COHBTITDTIOMAL liAW, Vol. VI., p. 470; Ecclesias'ikiai Law, Vol. XL, 
f. A88; IlronwAM, toxnrs ahd JIrioom, Vol. XVI., p. 77. 

(j>) As by the sheriff himself in executing writs of elegit and inquiry. 
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expressed therein (g), otherwise it will be the duty of the summoning Sserr. & 
oQicor to take caro that not less than twelve attend (r). Summoniiis 

579. The persons selected by the sheriff are served six clear ** 
days before their attendance is required («) with notice of the place 
and time at which they must attend. This may be done by showing juron!*''*** 
them a note in writing under the hand of the sheriff (or of the clerk 
of the pence or registrar, as the case may be (t ) ) containing the sub- 
stance of the summons, or, if they are absent from their usual place 
of abode, by leaving it with some person resident there (u) ; or a 
summons properly attested by the Si.jriffs seal, and bearing the 
words “ jury summons ” on the side ol the address, may be sent 
by registered post, two additional days being allowed for the 
transmission (a). 

580. The cost of service by post (within certain limits) is allowed Cost of 

to the sheriff by the Commissioners of the Treasury (b). «ervice. 


581. If not more tlian five days before commission day (in the Notice to 
ease of assizes), or the day appointed for holding the court (in 
the case of quarter sessions), it appears to the' clerk of acssize or the * 
dork of the peace, as the case may be, that there will be no business 
for the transaction of which jurors will be required, he must cause 
notice to be sont by post to the jurors summoned to attend the same, 
disjicnsing with their attendance (c). 


582. Every ])erson concerned in the summoning and impanelling Declaration 
of a jury of any kind (d) must, before acting, make a declaration that I’y W'mmon- 
he will not act corruptly, and neither will himself take, nor consent 
to any other x>crson taking, fee or reward beyond such as are allowed 
by law (c). 


583. The names of the persons selected to serve, and served Names of 
with notice to attend, are entered in different panels (printed if for ^ 

use ill the High Court of Justice or at assizes), according as they 

are Baimnoiieil to serve as grand, special, or common jurors. The attached to 
precept. 

(d Under the Severs Act, 183.'1 (3 & 4 Will. 4, o. 22), s. 11, the aheriff must 
Buuiinun not lass than ciL'hteen nor more Ilian foiiy-eight. 

(r) Sco ]> 22U, ante, h'or tho summoniiif' of juries to try criminal issuer see 
title UlllMlXAI. IiAW AKD I’KOCKDUllK, VoL IX., p. 3>59. 

(«) Juries Act, 1870 (33 & 34 Viet. o. 77), e. 20. Though a shorter notice is 
fi'oqueutly acceplud, it ie apprehended that, except in the cose of coroners’ 

i 'liricB, no penalty for non-nUendunce con bo imposed without each notice. 

’ersous summoned to servo os grand jurors at borough sesrions are entitled to 
Boven days' iiotico at least (IlauiciiMtl Gotporationa Act, 1882 (45 & 46 Viet. c. SO), 
s. 180 (2). 

g Seu p. 238, ante. 

) Juries Act. 1825 (6 Goo. 4, c. 50), s. 25 ; Municipal Corporations Act, 

1882 (45 & 40 Viut. c. 50|, s. 180 (4i. 

(a) Juries Act, 1862 (25 & 26 Viet. c. 107), s. 11, which oasts upon the 
postmaster, to whom the summonses ore handed, the duty of oompariug the 
addresses on them with duplicates, the latter of which he etampe and returns to 
the BUinmouing officer. 

(5) Ibul., 8. 13. 

(c) Assizes and Cluarter Sessions Act, 1908 (8 Edw. 7, c. 41), s. 1 (1). 

(«Q “ Inquest, jury, or tales.” 

(e) Bherius Act, 1887 (50 & 51 Viet. c. 55), s. 26. For form, see Schedule [ibid.). 
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names in each panel arran^^od in alphabetical order (/), with the 
profession and place of abode of each person appended, are then 
atlnohed to the precept, and so returned to the issuing authority (jr). 
It is, moreover, the duty of the sheriff to forward therewith the 
name of each special and common juror (with the place of abode and 
addition) (/i) written on a separate card for the purpose of balloting 
on the trial of issues iu civil courts (i). 

Sect, 7 . — Juries of Inquhy and Presentment 
Su»-Segt. 1. — In Oetieral. 

584 . Juries of inquiry and presentment are sworn diligently to 
inquire and true prescntmenl make of the matters which are men- 
tioned in the writ pursuant to which they are summoned, or which 
are given them in charge (&). It has been customary (/) to administer 
the oath to the foreman first, and the others then swear to observe 
the oath he has taken. They are bound to hear such evidence as 
is called before them, though it is no objection to them that they 
have personal knowledge of the matter in hand {m). They view it 
necessary and, except in the ease of grand juries, receive such 
assistance as the presiding officer thinks fit, by comment or other- 
wise, to render them. 

585 . Twelve concurring (o), they make a presentment in writing 
and on parchment (p), signed and sealed by eacli concurring member 
and by the presiding officer (q), to be by him dealt with as he is in 


(/) PreccdoDce of rauk is recognised on grand jury panels in countios. See 
p. 24l,pofi^. 

(g) Unless the issuing authority be the shoriff himbolf. Upon the precept, 
warrant, or writ he certifies: “the execution of ibis precept uppoars m divers 
panels Weto annexed,*’ See Chitty’s Criininal Law (1820}, Yol, IV., p. 172, 
und title Chimin al I^aw and Piiogeduun, YuI. IX., p. 859. 

{h) “Addition,” according to Murray’s New ICugli'^h Dictionary, is something 
annexed to a man’s nnmo to show his rank, occupation, or place of residence, or 
otherwise to distinguish him. 

rt) Juries Act, 1825 (6 Geo. 4, c. 60), s. 26. See p. 246, post 

{k) E,g.^ by a judge charging a grand jury, or a coroner opening tho matter 
of an inquest. 

if) The Coroners Act, 1887 (50 & 61 Yiot. o. 71), a. 3 (1), and Schod. n., 
prescribes an oath, which is token conjointly, and, except with grand juries, 
juries on luAaoy inquisitionR, and juries of matrons, the custom of sweanng 
the foreman first has gone out of fashion. As to juries of xnatrons, see title 
Geiminal Law and Peogeduee, Yol. IX., p. 376. 

(m) A grand juror may act upon what ho has read in a newspaper (^. y. 
Builard (1872), 12 Cox, 0. C. 363, per Byles, J.), and jurors upon lunacy 
inqiiisitions are specially sought from the neighbourhood. 

fn) ifee p. 246, p(ut 

(o) After verdict it will bo assumed that the requisito number sat on the jury 
(Lamberi y. Taylor (1826), 4 B. & C. 138). 

(p) One of the grounds, upon which it was sought to quash the coroner’s 
inquisition in the well-known cose of Constunce Kent (18G0), was that it was 
wntton on paper, and not on parchment. Tho (hown afterwards waived the 
objection, ^oe Atlay, The Victorian Chancellors, Yol. II., p. 245. 

(j|) The marks of Uioae unable to write must be verified by attestation (R, v. 
Stomale and Darlinaton Rail. Co. (1840), 8 Dowl. 616 ; R. v. Bowen (1829), 3 
0, P* 802), but they will be assum^ to have been made in eadi others 


JUKIBB. 


Hi 

; 

each oa(t6 direciod, or as the law prescribes. Jurors of inquiry aud Saox. 7, ' 
presentment cannot be challenged (r). Juries of 

Inquinr and 

Sub-Seoi. 2 . — Orand Juriu. Itessnt* 

SlOllta 

686. The function of grand juries is to make presentments to — 
judicial bodies (») or personages {t), mainly of accusation (o) against 
persons against whom criminal proceedings are pending. Present- ^ ^ 

ments of accusation are (with the exception noted below) conditions 
precedent to the putting of any person on his trial before a petty 
jury (b), and are now made only after the hearing of evidence (c). 

They are reduced into writing (d), and are then called indictments 
or bills of indictment (s). 

587. Grand juries are usually drawn from the same source as whence 
petty juries, namely, the jurors’ books (/) and the burgess lists ig). grand juriee 
But in counties, otW than London and Middlesex aud boroughs drawn, 
which are counties in themselves (h), it is customary that grand 

jurors summoned to as&i'zea should be freeholders, and persons of 
consequence ranking immediately after peers (i). 

588. At the opening of the court (/c) to which persons have been Swearing, 
summoned as grand jurors, names taken from a panel attached to 


presence UjewerCs Cme (1834), 2 Lew. G. 0. 125). Persons of the same name 
need not be di.st:in;^iished (/f. v. Nicholas (1836), 7 0. & P. 538). The present- 
in ent 01 a grand jury is neither signed nor sealed. 

2 lloll. Abr. 660 ; A i/on. (1703), 6 Mod. Rep. 43. 
s) justices assembled in quarter sessions. 
i) His Majesty's judges, commissioners of assize, or rocordei's. 

(а) Rut not solely. Before being discharged grand juries may make pre- 
sentments upon subjects of public importance, e.g., that it is desirable in 
oeilam circumstances that corporal punishment should be indicted. 

(б) See title Ciuminal Law and Progedube, Vol. IX., p. 359 ; stat. (1351-2) 
25 Ihdw. 3, stat. 5, c. 4. The only exception to this rule is where an informa- 
tion has ^en exhibited by the Attorney-General in respect of some misde- 
moauDur, which information, by an officer of the Crown, is regarded as 
tantamount to an indictment (4 Bl. Com. 305). The verdict of a coroner's jury, 
upon which a man can be put on his trial for murder or manslaughter, is no 
exception to the rule. 

(c) For grand jurors (as also common jurors) ore no longer summoned from 
particular neiirhbuurhoods, or even from particular hundreds (Juries Act, 1825 
(6 Geo. 4, c. 60), s. 13) ; see note (a), p. 230, ante. 

(d) Id practice, before the grand jury see them ; see n. 242, post. See also R, 
V. Ingham (1861), 5 B. & S. 257, where the procedure of a grand jury in dealing 
with indictments is discussed by Blackburn, J., at p. 274. 

(e) The term 'Mndicimont” is, in the Criminal Procedure Act, 1861 
(14 & 15 Viet. c. 100), B. 30, used generally to include information, inquisition, 
and presentment. 

(/; Juries Act, 1825 (6 Geo. 4, c. 50), s. 1 ; Central Criminal Court Act 
1834 (4 ft 5 Will. 4, o. 36), s. 4; see p. 235, ante, 

[g) Municipal Corporations Act, 1882 (45 ft 46 Yict. a 60), s. 186 (1) ; see 
p. 236, ante, 

{Jt) See p. 236, ante, 

U) 2 Hale, P. C. 164. But a persou may serve on a county grand jury 
alwough ho is not a freeholder (Cass (1810), Buss, ft By. 177); and the only 
peer who ought to serve on a jury of any description is an Irish peer who is also 
a member of tho Bouse id Commons {Irish Peer's Case (180G), Buss, ft By. 117). 

(h) At county osauEes by the reading of the oosuaission, which issues undtf 
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The Charge. 


Bach judge 
ailting may 
charge. 


The findings. 


the precept (1) by the Master of the Crown office, the dork of assize, 
or clerk of the peace, as the case may be, are called until twenty- 
three have responded and entered the box (?»), when they are duly 
sworn diligently to inquire, and true presentment make, not only 
of the articles, matters, and things “ given thorn in charge," but 
“which come to tlieir knowledge touching the present service." 
They are furthermore sworn to secrecy {n), and cannot be 
challenged (o). 

589 . The grand jury, having been sworn, receive from the judge, 
commissioner, recorder, or chairman of quarter sessions a charge, in 
which may be introduced references to recent statutory changes, 
the increase or diminution of crime, and other mailers of public 
interest, and in which it is usual to refer to the law and facts 
bearing upon the more important cases which are to come before 
the jury for consideration. 

590 . When an indictment is preferred in the King’s Bench 
Division of the High Court of Justice (p), wlicro two or more 
judges sit as a divisional court (q), though it is the practice for the 
senior puisne judge to charge the grand jury, yet ^Yhcre there 
is any difference of opinion as to the direction to bo given it is 
the right, as well as the duty, of each judge to deliver his own 
charge (r). 

591 . The grand jury, having been charged in the niaiinor above 
indicated, retire to consider what bills of indictment and other 
matters they shall present (a). Their proceedings are private (0- 
Indictments founded on the depositions transmitted by magistrates 
pursuant to the Indictable Offences Act, 1848 (a), or the Vexatious 


the Sign Manual at the beginning of each circuit. At tho Cenli'al Criminal 
Court the commission is a general one, retimining in forco uniil a now one issues 
(Central Criminal Court Act, 1834 (4 & 3 Will. 4, o. 3G), b. 2). 

(i) Four panels are attiichod to tho pieci^pt, containing respectively the names 
of:— (i.l the grand jurors; (ii.) the special jurors; (iii.) the commou jurors ; 
and (iv.) tho magistrates, bailiils, and other oilicers within the county. 

M See p. 227, ante, 

(n) The oath continues : The King's counsel, your own, and your fellows’, 
you shall well and keep secret. You shall present no man for hatred, malice, 
or ill-will, nor leave any unprosonted for four, favour, or affoctiou, or for any 
reward, hope, or promise thereof ” ; see p. 2G7, poat. 

fo) R. V. Hheriifan (1812), 31 State Tr, 643, 676. 

( p) Preparatory to a trial at bar. 

(g) As the successor of the old common law courts sitting in hanc. 

(r) Per CocKDUiiN, Ij.C.J., in tho court of Queen’s liciich, after the throwing 
out of the bill by the grand mry in B, v. JCffre (1808), L. H. 3 Q. B. 487. See 
report of the case by W. F. Pinlason. 

(«) As to delivery of bills found or ignored, see title Ciuaiinal Law and 
. Proceduhe, VoL IX., p. 347. 

(0 B. V. Bhodea, [1899] 1 Q. B. 77, 0. 0. B., per Lord Russeli* op KiLt- 
OWEN, 0. J., at p. 60. In B. v. Cooke (18381, 8 C. & P. 382, Patieson, J., thought 
it better not to receive any explanation oi what tho grand jury meant by their 
finding, and in B, v. Marsh ^1837), 6 Ad. & El. 236, of how many hud concurred 
in the finding; and see title Criminal Law and Procedure, VoL IX., 
p. 346. 

(a) 11 & 12 Viet. 0.42, 8. 20. 
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Indictments Act, 1859 (5), and on other charges which may be pre- 
ferred before them (c), are placed in their hands (d). 

592. A bill of indictment thrown ont cannot be presented a 
second time at the same assize or sessions of the peace, but 
may bo preferred to another grand juiy at a future assize or 
sessions (e). 

593. Upon completion of their business, all the persons sworn on 
the grand jury return into court, where the foreman (/) announces 
that tliey have dealt with the bills of indictment brought before 
them, and proceeds to make any general presentments {g) which he 
and his fellow jurors have agreed upon. The judge or presiding 
magistrate makes a reply of acknowledgment, and discharges 
them with the thanks of the county or borough, as the case 
may be (A). 

594. No member of the grand jury which have found a true bill 
against any person may, if challenged, serve on the petty jury 
sworn to try that person, whether on the same or any other indict- 
ment wherein the same matter is material (i). 


(h) 22 & 23 Viet. o. 17, s. 2. SIrictly roeakiitg the grand jury cannot refer 
to the dopoeitioiis {II. v. Dinhj (1780), 1 Leach, 614), except by permission of 
the judge, and t)ut only upon proof of tho facts n'quired by the Indictable 
Offences Act, 18'18 (11 & 12 Viet. c. 42), s. 17 {It. v. liiiwer and Shore (1868), 10 
Cox, (?. C. 274). Tlio rule has not, however, boon strictly nnfnrced, e.jr., 
by Bylus, J., ill R. v. BuUnrd (1872), 12 Cox, 0. 0. 383, and DfiX.WAN, J., in 
R. V. (Jerrant (1876), 13 Cox, 0. C. 158. 

(e) By any porsou who likes to go before them, who must now, however, 
give live days’ notice to tho proper uffioor of his intention to do so (Assizes and 
Uuartnr Ses.sions Act, 1008 (8 mw. c. 41), B. 1 (0)). It is only in the cases 
provided for in tho Vexatious Indictments Act, 1859 (22 & 23 Viet. c. 17), that 
pniviuus investigation before a magistrate is necessary, though the fact that it 
should not be necessary in every case was pointed out by the Criminal Cods 
Bill CommissioneiB in 1878 os a grave defect in the law (Report, p. 32). 
Bt.vckiiukk, j., had previously spoken strongly on the matter {B. v. Eyre 
(1868), L. R. 3 a B. 487, 494). 

{d) As to the evidence that may be heard by a grand jury, see title 
Criminal Law and Puookdurb, Vol. LX., pp. 346, 347. The grand jurors may 
take into coiisidoration their own knowledge of the facts {R. v. 'I’ong (1847), 
2 Cox, 0. C. 290) ; and it has been held that where a grand jm-or hoard a 
witness swear in court directly oontrary to the evidence which he had given 
before tho grand jury, his previous statement might be proved. See ChiistiaD’a 
Blackstone (1809), 15th ed., Vol. IV., p. 126. 

(e) See tiUe CaiuiNAL Law akd Fuocedubb, Vol. IX., p. 347, note (m). 

(/) At oouiity assizes it is usual to elect as foreman the person of highest 
rank impanolled. 

(g) These, no doubt, were formerly on porohmont, signed and sealed by tlm 
conouTting members of the grand jnry. They are now generally verlml, but if 
they are of a novel or unusually important onaraoter the judge will direct that 
they be reduced to writing. 

(a) Soo, however, title Cbiuibal Law ams Pbooedubk, Vol IX., p. 347, 
note (n). If a bill be not brought into oourt before the grand jury have been 
discharged, it would seem that it must go before another grand jury {R. r, 
Thompnon (1846), 1 Cox, 0. 0. 26k). 

«) Stat. (1351-2) 25 Edw.S.stat. 5, c. 3; Co. Litt. 167 b; 2 Hawk. P. 0., 
8th ed., 0 . 48, s. 27. In £. v. aullimn (1838), 8 Ad. A £1. 831, the Court of 
Quoeu's Bench, however, refused to order a new trial where a member of the 
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8ub-8ect. ^.—Lunacy Juries. 

505. When the judge in lunacy (k), in his order for an iuqnisi' 
tion, directs the return of u jury (j), or the muHtoru, ailer certifying 
that an inciuisition b(>fore a jury is expedient, issue their precept to 
tlie sheriff (m). the sheriff suiniiions (generally) thirty-four persons, 
marked as special jurors in the jurors* hook, and resident in the 
immediate neij'hhourhood of the place whore the iiu|nisition is to 
be held (»), of whom not more than twenty-three are sworn (o). It 
is, however, proper, where the estate is small, to summon only 
common jurors (j)). 

SuB-SiCT. 4 . — On Coronert' Jwiea. 

596. The practice and procedure relating to coroners’ juries is 
dealt with elsewhere {q). 

Sect. B.-^uriea of Issue and Aeeessment. 

Sub-Sect. 1. — Jn Oeneral. 

597. In all canseB in which issue is joined between the Crown 
and a person charged by the presentment of a grand jury ( 7 *) or by 
the filing of an information (s), and in all causes in which the 
custom (0 or order of the court, or the parties or any of them (as 

^rand jury had sat on a convicliiig potty jury without olmllenge. A giiiud 
jury may not try the sanity of any person ngsiiist wliom a bill is presented (U, 
V. llotlfja (1838), 8 0. & F. 19u). On the subject of grand juries, see, fui'ther. 
Criminal liAw and Piiocbdure, Vol. IX., pn. 345 H aeq. 

{k) See title Lunatics and Persons of unsound Mind. 

if) Under the Lunacy Act, 1890 (53 ft 54 Viet. c. 5), s. 91 ; see title 
Lunatics and Persons of Unsound Mind. 

(m) liUnacy Act, 1890 (53 ft 54 Vict. c. 5), s. 93. 

(n) Elmer, I’ractice in Lunacy, 7th ed. , p. 23. A survival of the old writ of venire 
/acias, which always directed the sheriff to sumiPon a jury from the neighbour- 
hood of the palish or nlace within which the fuct to be tried was alleged. There 
is still, however, no objection to a sheriif summoning a juiy from a particular 
himdr^ if con veniouce justifies it {Ttiyh.r v. LoH (1853), 8 Exch. 209). 

( 0 ) The Lord Chancellor may, by order, regulate the number to be sworn, so 
that the inquisition be found oy twelve men at least (Lunacy Act. 1890 (53 ft 
54 Viet. 0 . 5), 8. 97). Where an issue is directed to be tried in the High Court, 
under ibid,, s. 94, it is conceived that twelve persons only should be sworn on 
the jury. Having regard to the language of ibid., s. 94, and to the Jurios Aot, 
1825 (6 Oeo. 4, c. 50), s. 20, it is difficult to understand why twenty-one were 
sworn to try the issue in the Ttnvnsend Case (1908, Times, 25th July to 13ih 
August). The presence of an excessive number in the jury box may bo ground 
for a new trial ; see note (/), p. 220, ante. The question was again raised on the 
trial of another lunacy issue, but it was there agreed that twelve jurors were 
sufficient, and no moie were sworn (^7. v. (Hlchrist (1907), Times, 6th March). 

I p) Elmer, Practice in Lunacy, 7ul ed., p. 23. 
e) See title Coroners, Vol. Vni., pp. 259 et sea, 
r) Seep m,anU. 

s) Which may be done by the Attomey-Ooneral, or by the Master of the 
' Crown Office upon a rule obtained in the King's Bench Division; seep. 241,hnea. 
(Q E , g ., of the Mayor's Court; see title Mayors Court (London). Under 
the Judicature Acts vial by jury can Ho longer be regarded as customary in the 
High Court in civil matters (Jenkins v. Bnshby, [1891] 1 Ch. 484, 492, 0. A. ; 
see also Oarling v. iZOf/ds (1876), 26 W. B. 123 ; Iveddtrbwm v. Pickering (1879), 
13 Ch. D. 769)^ and it seems that the surrondering the right to a jury may be 
made a condition of leave to defend upon on ^plication for judgment under 
B. S. 0., Ord. 14 (W(^/e v. De Braam (1699), 81 L. T. 633, 0. A.}. 
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of right) require, a jury is sworn to try the issnos {»). Juries of but. s. 
issue and assessment are common or special (»). Juries of 

Issue and 

SitB'Sbot. 2.~^Publieation of Jury Panels. Assessme]!lt> 

698. It is the duty of the sheriff or other summoning officer to pnbii^onof 
keop in the office of his under-sheriff or deputy, for seven days at Jnrj panels 
least before the sitting of any court for the trial of issues, copies of 

the printed panels which he has returned .to any precept command- 
ing him to summon jurors for the trial of such issues, and to 
]iormit the parties thereto to inspect the same without fee. Copies 
may be purchased for Is. each, and one must be annexed to the 
nisi prius record or its present equivalent (a). 

699. A panel of the petty jury must, ten days at least before Penon 

the arraignment (i») (or, if the trial is to take place in the High inJ'cted tor 
Court, ten days before the trial), be deliverod by the prosecution, in to 

the presence of two or more credible witnesses, to any person copy of pud 
indicted for treason or misprision of treason (c). This require- 

ment does not extend to cases of : e ore . 

(i.) Violence or attempted violence against the king’s person ; 

(ii.) Counterfeiting coin, the great seal or privy seal, the sign 
manual or privy signet (d). 

Sub-Seot. 3. — Viewing. 

600. In any case in which it is expedient that the jury should Viewing, 
view a place in question, an order may be obtained from the 
court (c) that a view be had, and thereupon, on the depositing 
in the hands of the sheriff of a sum named in the order, some of 
those persons, whose names are on the panel for the trial of the 
issue, are nominated by him to visit the place, at an appointed 
time, under his conduct (/). There they are shown over it by two 

(u) Oorapare titles Exeoutobb Ain> AnMimsTBATOUS, Vol. XIV., p. 176; 
llusBAim Ann Wife, Vol. XVI., pp. 628, 641. If the jury have been sum- 
moned, either party (with the sanction of the judge) is entitled to have the veidict 
of the jury, evon although the other party may consent to judgment {Samway y. 
mncA (1693), 9 T. L. B. 662, qualifying Twyorosa y. Orant (1877), 2 C. P. D. 469, 

476, 0. A.). For trial by jury in the High Court, see B. S. C. Ord. 36, rr. 2, 9. 

(x) See p. 269, post. 

(а) Common Law Procedure Aot, 1862 (16 & 16 Yiot. o. 76), as. 106, 107 ; 

Juries Aot, 1870 (83 A 34 Viet. o. 77), s. 16 ; see also It. v. Edmonds (1821), 4 
B. A Aid. 471, 479 ; R. y. Dowling (1848), 3 Cox, C. C. 509. 

(б) Because trial now generally follows arraignment, except in the High Court 
(Oriminal Procediiro Act, 1861 (14 & 16 Yiot. o. 100), s. 27). 

(e) Together with a copy of the indictment (Treason Aot, 1708 (7 Anne, c. 21), 
s. 14). 

(d) Juries Aot, 1826 (6 Geo. 4, c. 60), s. 21 ; see also title OaiHiirAL Law 
AND PaocEDmtE, YoL IX., pp. 369, ft seq . ; and as to these oflenoes, see iUA,, 
pp. 460 st sea,, 614 et eeq., 736. 

(s) Licluding a mastn at ohamhers (B; S. 0., Ord. 64, r. 12), a district 
registrar (ibid., Oid. 36, r. 6), and, in oriminal otters, the derk of assize, or 
derk of ^e peace acting as delegate of the judge, or justices in quarter 
sessions. The applioation may be made Ex parte under B. S. 0., Ord. 60, r. 6, 
where the consent of the other side has been obtained {Pickard y, Oreat Northern 
Ran. Oo„ [1883] W. N. 194). 

(/) court oonnut, however, even by consent, order a view in one oounty 
by the she^ of another, nor can a jury he oompdlad to m out of tiieir own 
county to view {Matins y, Thamven {LorJi (1846), 9 Jur. 600; Stelks v. 
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perHons mentioned in the order, culled “ showers,” one nominated 
by Oiich party, and,- upon the conclusion of the view, the sherifi 
certifies that it has been had, and returns the names of the viewers 
to the proper officer of tbo court, that they may be called upon 
the jury sworn to try the issue in ({uestion (g). 

601. A jui7 may be taken to view a place in question after the 
commoiicemcnt of the trial, and evoii afler the summing-up of the 
judgo in a criminal issue, but care is taken that irregular com- 
muiiications are not made to them while viewing {h). 

Sub-Sect. 4. — Calling the Jury. 

602. Upon the coming on of the issue for trial, the persons first 
called into the box to form the jury are those (if any) who have 
viewed (a), and thereafter : 

(i.) Upon the trial of criminal issues, persons whose names are 
on the panel returned by the shorilT, called in the order or manner 
custoiiiary in the court (/>) ; 

(ii.) Upon the trial of civil causes, those whose names are written 
on the cards in the manner before mentioned, and drawn indis- 
criminately from a box (c). 

Sub-Sect. 6. — Challenging. 

603. Upon a full body of twelve persons being assembled in the 
box the right of challenge arises (d). Challenge is of two kinds : 

(i.) Challenge to the array ; 

(ii.) Challenge to the polls ; 

and may be exercised by either party, including the Crown. 


Jlobituim (1889), 6 T. L. £. 31) ; >go title Cbiuinal Law and Piioceduue, 
Vol. IX., jap. 300, 369. 

{g) Junes Act, 182o (6 Geo. 4, c. 50), s. 23 ; Ccinmon Law Procedure Act, 
1852 (Id & 16 Yict. c. 76), s. 114. It has boon held good grouud for a now trial 
that the viewers being ougagorl in another ccart, nono of thorn could be called 
on the jury which tried liio case Union (Juarduiiis v. Lnndeil Kutntee 

Go. (1873), 28 L. T. 614; see also title CniMiNAT, Ijaw and Paucedure, 
Vol. IX., p. 369). 

(A) R. y. Martin (1872), L. R, 1 0. 0. B. 378; see, further, title Criminal 
Law and Procedure, Vol. IX., p. 369. 

(а) See the text, ewpra. (They may, however, be challenged (Anon. (1706), 6 
Mod. Bep. 21 1 ; see title Criminal Law and Procedure, Vol. £x., pp. 369 H wq. 

(б) Tho Criminal Code Bill Commission recumiiieniied that ballottiiig for 
names, at presuut only statutoiy on the trial of causes (see note (e), infra), 
should be extended to criminal trials. In practice it is largely resorted to. At 
the Central Criminal Court, at the commencement of each sessions, the names 
of persons summoned from the six districts mentioned at p. 238, ante, are put 
into as many different boxes or glasses, and are drawn out, aii equal numbei 
from each, to form vwious juries who ore told off between the courts. When 
a caae of groat public intei-cst is to be tried the jury is drawn specially from a 
large panel, as in the trial of the Mile End Quardiana (August, 1908), whore the 
names consisted of as many as three hundred. See also title Criminal Law 
AND ProcEddbx, VoL IX., p. 369. 

(e) Juries Aot, 1826 (6 (len. 4, c. 60), s. 26 ; and see p. 240, ante. 

(fl) Vicars v. Langham (1618), Hob. 235 ; R. y. RdnmuU (1821), 4 B. & Aid. 
471, 473 ; Rarrett y. Lang (1861), 3 IL L. Css. 393, 410. In Rryms y. TUehmanh 
(1842), 10 M. & W. 605, it was doubted whether jurors summoned to try a 
oanse under the old writ of trial oddrossed to a sheriff could be challenged ; 
and see p, 262, potf. No challenge ie permissible on a writ of inquiiy to 
assesa damages, 2 Boll. Abr. 660; Anon. (1703), 6 Mod. Bep. 43, per Holt, O.J. ; 
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604 . Challenge to the array is exception taken to the whole Sect. 8. 

panel of persons returned by the sheriff or other summoning officer. Juries of 

by reason of matter personal to himself, and is commonly divided Issue and 
into two classes : Assessment 

(i.) Principal challenge, where the summoning officer is in a Challenge to 
position inconsistent with indifference, as by being party to the the array 
action, or related to ono of the parties, or as having impanelled i«: 
certain persons at the request of one of the parties, or as having Principal ; 
an action pending against him by either party ; 

(ii.) Gliallonge for favour, where the position of the summoning Or to the 
oflicer is not necessarily inconsistent with indifference, but may be 
suspected. 

605. The distinction between the two is one of degree rather Proccdun. 
than of essence (e), but on the matters constituting cause of principal 
challenge being admitted, it is the duty of the court to quash the 

array, and to order the coroner (/) (or if a similar challenge prevails 
against his jury, two elisors or electors nominated by itself (ff)) to 
return a now panel, if the facts alleged are controverted, the 
court nominates two ‘Hriers*’ (who may be persons summoned as 
jurors) to ascertain them upon oath(/0, and if they do not consti- 
tute cause of princijntl cdiallengo, to try further wliether the array 
be impartial or favourable. On the challenge being on either 
ground uplield, the same result follows (i). 


and it was doubted whether there was right of ehalloiigo on an insuo (involving 
less than £i!U} roiniltud to the sherifl for trial under tho Civil Procedure 
Act, (3 & 4 Will. 4, 0 . 42), s. 17 (now repealed) (/Vyme v. Tihlmarsh 
(1812), 10 M. & W. e05). As a general rule jurors are not to l)e challouged 
where there is no issue joined hetweou jiartios, and a fortivri where they are 
jurors of inquiry and presentment only. Coke mentions writs to inquire of 
wasLo aud rfe proprielale jtrohantia as exceptions to the rule (Co. Litt. lo8 b), .‘lud 
bo this well or ill founded, it is conceived that if the shoriif or other ofilcer 
taking the inquest accept jurors not properly qnalifioil, the fact vrould be 
ground for quashing the proceeding. See also Duncuinb. Trials per Pais, c. 9. 

(c) m.tf.f it is a principal challenge if the sheriif is of kin or uflinity to one of 
the parties, but to the favour if there is athnity between tbe sheritVs son and a 
party’s daughter (Co. Litt. Id6a). Tho Juries Procedure (Ireland) Act, 1876 
(30 & 40 Viet. c. 78), s. 17, which was embodied in the bill prepared by tbe 
Criminal Code Pill Commission of 1878, limits the causes of challenge to the 
array to partiality, fraud, and wilful misconduct. 

(/) A\ V. Dolby (1S23). 2 B. & C. 104. 


(^) They aro sworn for tho purpose (tifJ.). Against them and their array no 
objection can be uiaintainod (Co. Litt. 1 j 8 a. ; 3 Bl. Com. 3 j.)). For tbe sVime 
reason there can be no challenge to the array of a jury summoned by the 
Master of tbe Crown Office (/2. v. Kdmonds (1«S2L), 4 B. & Aid. 471, 474). 

{h) The person challenging tho array, as also the challenger of a poll, must 
give pri/zid facie evidouco of cause (A. v. Savage (1824), 1 Mood. C. C. 51; A. v. 
Hiiyhea (1843), 1 Car. & Kir. 235). 

(i) Co. liitt. 156 a ; for tho quashing of an array upon a successful 
cholleDge is matter of right, and not of the court’s disci-etiou (A. v. Kdmonfls, 
aupra, at p. 473). It is doubtful whether (he array can be challenged for favour 
where the Crown is a party (Co. Litt. 156 a) ; and see title Okiminai. IjAW 
AND PnoCEDUHE, Vol. iX., pp. 359 et seq. It has been laffi down (Co. Litt 
156 a) that the dotermiuaUon of a prindpil challenge is for the court, 
and of a challenge to the favour for triers. The ruin us thus baldly stated 
is unsatisfactory. If certain facts aro not m dispute the court is entitled 
and ought to draw from them inferences which necessarily follow (as did 
CoLBRiDGE, J., in B. T. Swain (1888), 2 Mood, d; B. 112, where the jurors 
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If both parties challenge the array, it mast be quashed (k). 

606. The array of a tales (f) may be challenged in the same way 
as a principal array (m), and a party is not precluded from doing so * 
by the fact that he had prayed a tales (»). The array of the tales 
is not tried until after the principal, nor by the same triers, if they 
have quashed the latter. If the plaintiff challenges the array 
of the principal panel, and the defendant that of the tales, then 
one of the principal and one of the tales act as triers of both 
arrays (o). 

607. A challenge to the array must be made promptly (p), 
must be in writing, and must contain every cause of objection (q). 
Every cause of challenge, whether to the array or to the polls, 
ought to be propounded in such a way that the opposite party may 
have an opportunity of controverting the facts alleged (r). and of 
appealing from a decision of the court («). 

608. A challenge to the array in open court may be anticipated, 
and failure by the party intending to cliallonge to make such 
previous application may be visited by an adverse order as to 


challenged being examined upon the voir dire (see p. 251, post) admitted 
the matters complained of). Appaiontly the exihtenco of various sots of 
circumstances had been ruled by the courts from time to time to be good 
nound of challen^, and these inilmgs loft no discretion when similar facts arose. 
(Sec a list in ‘^The Complete Juryman,” a book published in 1752 after tho 
passing of stat. (1730) 3 Geo. 2, c. 25). This view is Dome out by tho rocognition 
of principal challenge by the legidaturo, which has cnactoc], e.f/., in tho Jiirie.s 
Act, 1823 (6 Oeo. 4, c. 30), s. 30, that certain want of qualiiicatiou in a porsoii 
impanelled shall, if found, be taken as a principal challongo, t.e., as somothiiig 
which ipao facto will necessitate his leaving the box. On tho other liutid, if 
different inferences could reasonably be drawn from the snuio facts, it would be 
proper to leave the matter to triers, and this, one n^ay imagino, was (ho origin oi 
challenge to the favour and the triiditional niothod of adjudicating upon it. 

(A;) Co. Litt. 13G a; Duncomb, Tiials per Pais, p. 9. 

{1} See p. 232, post 

(tn) if. y. Dolby (1821), 1 Car. & Sir. 238 (whoro a challenge that the sheriff 
was a subscriber to a society which was prosecuting was uphold). See, however, 
Leeeon v. General Council of Medical Education and lieyistration (1889), 43 Ch. D. 
366, 0. A. 

(n) Vieara v. Langham (1618), Hob. 233. It is too late, however, to chollen^ 
the array after challenging the polls of the principal panel (Bro. Abr. tit. 
Challenge, pi. 140). As bo calling a tales, see p. 232, post. 

(o) Co. Litt. 138 a ; Denbawd'aCaae (1612), 10 Co. llep. 102 b, 104, 103. 

(p) If possible before the jury is sworn. In Jirunakill v. Oilea (1832), 9 
Bing. 13, the court would not entertain an application for a new trial where 
the applicant’s alHdavit did Hot state that the tacts relied on had come to his 
knowledge since the hearing. In Mason v. Vickery (180-1), 1 Smith, K. B. 304. 
and Brigga v. Sowton (1840), 4 Jur. 1014, the fact that the under-Hherifl, who 
presided, was attorney to one of the parties was held no ground for a new 
trial; see further Brunakill y. Oilea, aupra; Pryme y. Ttiehmareh (1842), 
10 M. & W. 603. 


(q) A challenge to the array once tried there cannot be challenge for another 
cause. For form of challenge to the array, see i2. v. Dolby, supra; and see, 
further, title Crdcixal I^aw and Procedure, Yol. IX., p. 360. 

(r) In (/Brian y. A* (1849), 2 H. L. Cas. 463, 469, a challenge to the array Was 
followed by a plea, a replication, and a rejoinder. 

(a) R. V. Edmonde (1821), 4 B. A Aid. 471, 474. It was necessary to propound 
a challenge in such a way that it might be put on the record, aud when that 
was done a writ of error would lie. 
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costs (f), by an application under the order lor directions (a) that 
for causo stated in the summons the coroner or elisors summon the 
, jury or that the venue be changed (6). 

609. It is not a ground of challenge to the array that the jury 
has been summoned from an improperly compiled jurors* book (r). 

A challenge to the array of a special jury struck according to the 
old practice (el) cannot be maintained (e). 

610. Challenge to the polls is exception taken to individual 
members of a jury before they are sworn (/), and may be : 

(i.) Peremptory; or 
(ii.) For cause. 

611- Ghallouge peremptory and without cause exists only, aa 
of right, in cases of treason and felony (g), and tlien only in favour 
of a prisoner standing upon his deliverance (/i)- 
A peremptory challenge, once exercised, cannot be withdrawn in 
order to be exorcised against another juror (i). But it seems that a 
defondant who has challenged for cause, which has been disallowed, 
may challenge tho same person peremptorily (k)/ 

612. The Crown may cliallenge for cause only (Z). But the 
Crown may direct any person whoso name is called to stand 

(<) Which ai'o now entirely iu the (liscrctiouof tho judge (11. S. G., Ord. 65, r. 1). 
iw) 11. S. C., OnJ. oO, r. d. 

(5) Siiico jury pa nets at county aKsIzes ami on tiials in tho High Court have 
been opoii Lo iiir>pcctiou, cluillcngea to the airay have become almost unknown. 

(c) R. V. liurke (1867), 10 Cox, 0. G. 519; boo also O'ConneU v. Ii. (1844), 11 
Cl. & Fin. 155, 247, H. L. 

(r/) Heo p. 26 1 , pfist. 

(e) For tho party dosiroun of challenging could have had his chullozn 2 e before 
(R. V. (1828), 8 11. & 0. 417, per ijoid Tentisuden, G.J., at p. 419). But 

Dio OiJinuion Liiw Procedure Act, 1852 (15 & 16 Viet. c. 76), b. 108, and tho 
ilurb'S Act, 1870 (33 & 34 Viet. c. 77), s. 16, in enacting that a general panel 
shouM 1)0 retui'ned for the iriul of all special jury causes, conferred a right of 
chill Iciigo. 

(/) /i. V. Frost (1839), 9 G. & P. 129, 137, and R. v. GUmjeVi (ISGik 4 F. & E. 
-IK), following the opinion expressed in Hoprstill Tyndalls Vase (1633), Cro. Car. 
291, and 2 Hawk. 1\ (J., 8th ed., c. 43, s. 1. So, when it was discovered aftet the 
opening of the citse that the prisoner hud a relative on the jury, no exception 
could be taken (R. v. frardlr (1842), Oar. & M 647). Chiilli nge, however, bus 
b(;on allowed up to tho time prisoner has been given iu charge (I£. v. Fhnt 
(1848), 3 Cox, U. G. 66). 

(v) Gray v. R. (1844), 11 Gl. & Fin. 427, H. L. 

(A) Creed v. Fis/ter (1854), 9 Exch. 472. It would seem to follow that no 
])ercmptoTy challonge can bo allowed upon a collateral issue, as to whether 
the prison aiTaigned has been previously convicted (H. v. Radcitffe (1746), 1 
AVm. B1 3, 6). Aa to the number of ohollougos allowed, see title Criminal Law 
AND PiioCKDUttB, Vol. IX., np. 360, 361. Any peremptory chullcn^ bevoud 
those permitted law is voia, and tho trial will proceed as if it hud not been 
made (Criminal I^w Act, 1827 (7 & 8 Geo. 4, o. 28), s. 3). 

(0 k V. Parry (1837), 7 0. & P. 836. 

(A) See, however, Fitzhorhert, Grand Abridgment, tit. Challenge, 180. But 
after cliallenge for not being on the jiu'ors’ book for the cuixent year had been 
disallowed, a ))oromptory chulleime was adiiuttod iu Midcahu v. R. (1868), L. B. 
3 II. L. 306, 309; see also Co. Litt. 158 a, and 2 llawk. P. C,, 8th ed., o. 43, 

H. 10. 

(Q Juries Act, 1825 (6 Geo. 4, c. 58), s. 29. The right of the Crown to 
peremptory challenge was abolished by Btat. (1305) 33 Edw. 1; see also 
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by” (m) until the panel has been called over and exhausted (n), and 
will not bo put to assign cause until it appears that there will 
iiot be a full jury without recourse to such jierson. 

613. The right to challenge for cause is unlimited and may 
be exercised by a prisoner without stint after his peremptory 
challenges aro exhausted (o). He is bound, however, to conclude 
his challenges, whether peremptory or for cause, before the Crown 
can 1)0 reijuired to justify its challenges (a). In civil causes, 
whichorer party first challenges must justify every challenge before 
the other party can be required to do so {p). 


Classlfi cation: 

(i.) Propter 

hmortg 

respectum. 

(U.) Propter 
de/ectinn. 

(iii.) Propter 
tjfcctvm. 


614. Challeiige for cause is generally divided into four 
classes (c) : — 

(i.) Proptvr honoris resj^cvtinn, — where a peer of Parliament is 
Buinmoned (J). 

(ii.) Propter defecUnn, — whore the person called doQ'^ not possess 
the iiecessarv qiislilicaiions (c). 

Propter affectum, — as the whole array may be challenged, it 
im])anelled by an unindilTorent person, so bias, necessary or 
suspected on the part of an individual niomber ot the jury, is 
ground for challenge (/). As in the formor case, tlio clialleiigo is 


Afavaell v. 72. (ISoT), 8 E. & R 54, 70, 71, Ex. Ch. ; niid poo, fiirthor, title 
CiUMiN'AL Law and Pkockuuiu:, \til. IX., p. 301. 

(m) 2 Halo, P. 0. 271 ; 2 ILwk. P. 0., 8tli cd., i:. 43. b. 3 ; 72. v. (/cr^rh (IR 10), 9 
0. & V. 499. As miay also an individual who prosevutoH in tho iifuno of Iho Cn»wn 
{R. V. 3I‘(7cVfan (1808), 0. 0. li., filed in /f, v. nHie (1809), 11 1. (1. L. 11. 
188, 207). It has beeu held tliat tho privilogo to priiionors, hut on a 

re-calling Ihoy osin onh’chsilleiigo lor cause (77. v. UluJccmKin (1850), 3 Car. & Kir. 
97 ; and fcec 2 Ilsiwk. P. (J., 8Lh cd., c*. *13, as. 4, 10). 

(w) Which will not bo nntil ovorv proper ath'iiipt has been made to pccuro the 
presence of tho.so on tho panel whoso fluty it i.s to att(*nd (77. v. Jitakenmn, 
aupra, j)er CouKiniux, O.J., at p. 1U4). Thu?', if twelve jurors whoso nninos are 
on the panel aro discharged in anolnor case, and lieconie available, the Crown 
may require their iinnies to bo called bob^ro rocourse is again had to those who 
have been ordered to “ stand by.*’ 

(o) B. V. Geach, supra, 

(a) 2 Tlawk. P. 8th ed., c. 43, s. 3. 

(() Duncomb, Trials per Pais, c. 9, where times of ohallonge are exhaustively 
dealt with. 

(c) Co. Litt., 156 b. 

(«2) It is fitated by tho authorities that a peer, when called, may challongo 
himself, or bo chollonged by either party (Co. Iiitt., 156 b ; 3 131. Com. 361 ; 2 
Ilawk. P. C., 8th ed., o. 43, b . 11, the latter, ho wo vor, adding “ guasre”), But if 
he has allowed his namo to get into tho jurors* book, it would seem from tho 
Junes Act, 1870 (33 & 34 Viet. c. 77), s. 12, that he cannot afterwards claim 
exemption. Nor does it uppenr on what principle either of the parties cau 
challenge him, unless it bo Uiat ho is tho “ peer ” of neither. At tho same time 
there is authority for a juror challougiDg himself (72. v. OooJc (1696). 13 State 
, Tr. 311. 316, 317). _ v v /» 

(e) *rhe fact of being over sixty years of ago is not, however, a personal dis- 
qualification so as to be ground for challongo {Mulrahy v. R, (18G8), L. 11. 3 II. L. 
306). A di.squa1ification not discovered until after verdict would not bo grouud 
for now trial (Peermain v. J^ackay (1845), 9 Jur. 491) ; see p. 229, ante. 

(/) Some primd faeie evidence of mas must be given before the person 
ohiJlenged can bo examined on the voir dire (72. v. Dowhng (1848), 3 Cox, 0. 0. 
509). As to examination upon the voir dire, see p. 251 , post. In 72. v. Nichoiaon 
(1840)» 4 Jur. 558, the court expressed tho view that the dofon^ut should be 
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principal or to the favour (g), and, if rceietod, is tried in the eaiae Skot.s. 
way, the triors being preferably the jurors \vho have already been Juries of 
sworn (/f)- Issue and 

(iv.) Propter delictum, — as where a porcon offering hi tusolf as a Assessment, 
juror has committed somo crime or misdemeanour that affects his (iv ) Peepter 
credit, and renders him infamous. MMum. 

615. A person challenged may and ought to be examined upon Kxamiiwtion 
oath as to the matters alleged concerning him (i), though not as 

to whether be has expressed an opinion unfavourable to one of the 
parties O'), or if the cause of challenge touch his dishonour or 
discredit (k). 

616. Persons called upon to serve as “tales-men” IZ), and jurors Xaics-men 
specially struck under the old SYsteiu, are subject to challenge in a>><i iuron 

specially 

Btruck. 

furiiii^hoJ with thn names of tho rncmLfirs of a society which vras instil iiting the 
pi'osecuiioji with a view to challciigo if any appeiired on tho jury. Political bias 
by an iiiiiabitaiit of a town upon a ti ial for riot arising thuro bas been bold 
ground for allowing a challenge {It, v. Rwain (18:18), 2 Mood. & It, 112). On 
the othor hand, challengen have boon disallowed wlnoM Uio juror challenged 
did not, in otlior ti uil.s, liiid a vcnlict for tlic Crown {Ramlwi's Case (1838), 2 
Lew. C. 0. 117); whoro, in nn action to i^ocover a pennlU for biibory at an 
election, tho juror was tenant (if a noblomau whoso broilu^i had oajididute, 
and in a Klrnilar action arising out of the samo eloction h;ul hoeii lorounin of a jury 
which hud roturued a verdict {Marsh v. OofipocJ^ (1810), 0 0. & P. 480); where 
the juror had boon a clicuit of Iho piisoner (an attorney), aitd bad vimltd him in 
gaol {It, V. Ovnch (1840), 0 (J. & P. 409) ; where tho juror was a director of an 
insurance coui})any, in a case to which an insiiiauoo company was a parly, 
unless his office had granted a policy to oiio of tlio parties (Cravj v. Fenn (1811), 

(Jar. & M. 43) ; nnd wlicro a juror had shown dissatisfaction with the law as laid 
down by the judge in favour of tho party challenging in aprovi^msca8e(/^tf7■sc 
v. Ilogtrs f 1800), 2 F. & h\ l ’)7). Ji /oriiori, a verdict will not be sot aside on tlio 
ground tlmt one of tho paities was on intimate tonus with a jui-or {Onwna y, 

Naibh (1810), 7 Pi ice 203); or that a juror was sliurehoUlcr in a defendant 
company {Willi ama v. Grettt WeUern Jtail. Co, (1858), 3 U. N. 809). In 
v. Muaiatay (1840), 13 Q,. B. 815, a new tilal was, howovor, granted upon 
terms, whoro a juior was a fellow commiltoe-mun of ouo of the parties. 

(^) If tho persuu culled is of kindred or godpurcut to a party ; hao boon his 
couiiMol or servant ; has oaten or drunk at his charge ; has indicted him or 
returned a vordict on a similar cause or matter; has land dopcuiding upon 
tho title about to bo tried ; has been noininated by either party as his arbitrator ; 
has had litigation with either, wliich implied malico or displeasure — all these 
circumstances would be ground for principal challenge. If, on tho othor hand, 
tho litigation had not entailed angry feeling, or if tho proposed juror had been 
nominated, not os lu'bitrator, but as a commissioner to examine witnesses, it 
would be challenge to the favour. The above are some of tho iiiie distinctions 
drawn by Coke (Co. Litt., 157 a, b). 

{h) If challenge has been to the first iiiror called, and two tiiors have been 
nominated by the court, upon iho caallenge being disallowt^d, the poraoii 
objected to is sworn and added to tho trieis, and upon a second challougo being 
disallowed, the original triers are discharged and their places taken by tho two 
persous so found indilferent. 

(t) Jnrioa Act, 1825 (6 Geo. 4, c. 50), a. 50; Anon, (uudatod), 1 Salk. 153; 
this is caUod examination upon the voir dire. 

{j) II, V. Edmonda (1821), 4 B. & Aid. 171, 490. 

(A;) Co. Litt. 158 b; E. v. Cook (1696), 13 State Tr. 311, 334; R. v. Marlin 
(1848), 6 State Tr. (N. 8.) 025. The court refused to let a juror be askeil 
whether he belonged to an association for prosecuting frauds upon tradesmen 
{R, V. Stewart (1845), 1 Oox, 0. 0. 174). 

(i) Bee p. 252, poet. 
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the same ytuy as if they had been summoned in the ordinary 
manner (m^. 

617. It is the duty of tlio jiidnce on the trial of a criminal^ issue, 
even vriihout challenge by the Grown or on behalf of the prisoner, 
to refuse to allow to be sworn any juror who from physical or 
mental infirmity, temporary or permanent, is incapable of duly 
attending to the evidence (n). 

618. The improper disallowance of a challenge renders the 
subsequent proceedings before the jury absolutely void, and it is 
not within the province of the appellate court to consider whether 
the person complaining has been prejudiced, and to exercise a dis- 
cretion as to granting a new trial (o). 

619. If a party entitled to challenge omits, by ignorance of the 
facts entitling him thereto, to exercise the right at the proper time, 
a new trial may, if the court thinks fit, be had(p). 

Stts-Segt. 6 . — Milking up the Ntnnhera* 

620. When by reason of the persons summoned to attend not 
appearing, or of the number of those appearing being reduced by 
successful challenge or other cause, there is or there appears likely 
to be an insufficient number of jurors to discharge the duties 
devolving upon them, the court may : 

(i.) Cause any deficiency on the special jury panel to be made up 
out of the common jury panel (q), or any deficiency on the common 
jury panel to be made up out of the special jury paiud (r) ; 

(ii.) At the request of any interested party (s), command the 


(7ji) Juries Act, 1825 (6 Geo. 4, o. 50), s. 37 (tulcs-mon) ; R. v. (1877), 13 
Cox, 0. G. 645; R. v. Parnell (1880), 14 Cux, G. G. 505 (jurors spocially 

Btxiick). 

(n) Mafuell V. R, (1857), 8 E. & B. 54, 81, 109, Ch. This duty continues 
throughout tlio trial, and the exercise of it may ho groinid I'or discharging a 
jury without giving a verdict. Wills, J., at the Wells Summer As.size8 in 1902, 
dischai'ged a juror who received news in the middle of a case that his farm was 
on fire, and commenced the trial de novo, although tho man could not Leave the 
town for three hours, and it was obvious the cuse would bo concludod by that 
time. 

(o) R. V. Edmmda (1621), 4 B. & Aid. 471, per Abbott, O.J., at p. 473. 

(|j) See liaylis v. Lvcaa (1774), 1 Cowp. 112 (where tho iirray might have 
been quashed); iZ. v. Tr^mearne (182G), 5 B. & 0. 254 (whore un uiiqualiliod 
tales-man had been sworn and porved). See, however. Go. Jjitt. 15s a; R. v. 
Sheppard (1773), 1 Leach, 101, 0. 0. H. ; Palmouth {Earl) v. Roberta (1842), 
9 M. & W. 469 ; and pp. 246 et aeq.^ ante. 

(q) Juries Aot, 1825 (6 Qeo. 4, c. 50), s. 37. 

{r) Juries Act, 1870 (33 & 34 Viet. c. 77), s. 19 (2). The common law practice 
,of taking mere bystanders had been protiibiled by stat. (1696) 7 & 8 Will. 3, 

o. 32. 8. 3 (J». V. Hill (1825), 1 0. A P. 667, per Gabbow, B.}. 

(b) Including the Omwn (Juries Act. 1 ''25 (6 Qeo. 4, o. 50), s 37), which must 
be signified by the warrant of the Attoniey-Qeiioral (Short and Mellor, 
Practice of the Crown Olfico, 2od ed., p. 115). The warrant of the Attonier- 
Oeneral has not, however, always been deemed necessary, nor is it when na 
TOrsonally (as distinguished from the Grown) isaparty (A.-G. v. Pnraona (1H30)» 
2M. A W. 23). See cases referred to in Archbold, Criminal Pleading, 23rd ed-i 

p. 206. 
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sheriff to add and annex to existing panels the names of any persons 
there present or to be found (^z) ; 

(iii.) In the exercise of its inherent power, order the return by the 
sheriff of a new or enlarged panel of jurors (!»). 


Sub-Sect. l,^8wearitig and Giving in Charge, 

621. On the conclusion of the challenges, the twelve men in 
the box, or if there have been no challenges, the twelve first called 
into the box, are sworn to try the issues joined between the parties, 
and the cards with their names are kept apart until they have 
given a verdict or been discharged. From the names left in the 
box or remaining on the panel further juries are called in the same 
way if occasion requires, and on any jury giving a verdict or 
being discharged, the cards are returned into the box for further 
use (c). 

On trials for treason and felony, every member of a jury is 
sworn separately id), and the prisoner is formally given into their 
charge, ** to inquire whether he be guilty or not, and to hearken to 
the evidence." Until he is so given in charge there is no necessity 
or right that he should be tried by the men already sworn (e). 

On the trial of all other issues the jury may be sworn together, 
three or four persona joining in the holding of a book. But where 
the words of the oath are repeated (/), or a solemn affirmation 


(a) “ Able men of the county prcaont.” The words would seom to point to 
persons whofse names are or might be in tbe jurors’ book. But in practice it is 
not uuusu'td to raqui^ition any person, whatever his residence or quaiitiiatiou. 
It is to bo ube^orvod that a tala de Hrcuniafanttbtia cannot be had at a tiial at 
bar which is a tiial at common law {Hunt v. Hvlha (16dS), 2 Sid. 77 ; Laybum 
V. Criap S G. & l\ 3S7. ; and that a custom to try by tales de circum^ 

otantibus in hii inferiijr court is bar], because such wmild admit of ti'iidby jiersons 
"both ]»rofligato and unlit” {Haatly v. Baavlg 0647), Sty. 16; Hall v. Kmyht 
(1761), Fitz-G. 274). As the term iinpliua, a tales Ciiii only bo had whore there 
are quaha, whei-e one or more of those summoned have appeared (2 llawk. 
F. C., 8th od., c. 41, s. 14). 

(Z») Junes Act, 162o (G Geo. 4. c. 50), s. 20 ; County Common Juries Act, 
1010 (10 Fdw. 7 & 1 Geo. 5, c. 17), s. 1, In if. v. Cropper (1837), 2 Mood. 
C. 0. 18, C. C. 11., a judv:e of assize, having discharged a juiy uiiou disagree- 
ment on a Satiu'day nigiit, ordeied IKh sheriff to return a new panel of soventy- 
two on the Monday morning: held, that he was within his powers although it 
was obiected that no more tJian forty-eight should have been suiiimoneiL 

(c) At any rate on the trial of causes ^Juries Act, 1825 (6 Geo. 4, o. 50), 8. 26; 
Junes Act, 1870 (33 & 34 Viet. c. 77), s. 16). 

(d) The prisoner is expressly warned of liis right of challenge. “ These good 
men whose names you shall hear called und do appear am the jury who are to 
pass between our sovereign loitl the King and you upon 3 ^our trial. If there- 
fore you would chnlloiigo them or any ot thorn your time is us they come to the 
book to be sworn, and before they are swum, and you shall be heard.” In 
ancient times a folio Bible was placed upon a stand in view of the piisonor. and 
each member of the jury after nis name was called approached it to lay his 
hand upon it, at which moment the piisoner had a full view of him {R, y. 
Afeffor (1H5H), Dears. & B. 4C8, 470, C. C. B.); and see, further, title Gkimikal 
Law and Pbocbduae, VoL IX., p. 362. 

(e) So that where on^a trial for murder a juror, after being sworn, but 
beiore the prisoner had been giVen in churge, staled that he had conscien- 
tious scruples against capital punishniont, ho was discharged {Mmtatll y. B, 
(1857), 8 E. & B. 54, 79, Ex. Oh.) ; and i 


[ see p. 250, ante. 
lerthoUathi 

'^see title Evidence, YoL XlII., pp. 590 ef eeg. 


(/ j As is generally no^the case under the Oaths Act, 1909 (9 Edw. o. 39), 
s. 2;» ■ “ 
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mudu (ff), it is more convenient that Uiis be done by each member 
of the jury separately (fc). 

622. If a pen's m whose name is not on the panel answers to a 
name called, and is sworn and s(3rves on a jury, iho proceedings 
taken before such jury may be sol aside, whether the mistake he 
discovered before or aflor verdict, hut the court will be slow to 
interfere with a verdict in the absence of a suhstantial miscarriage 
of justice, even though the Crown or a prisoner may have been 
unable to exercise a right of challenge (0- 

Sul-Seot. 8 . — Conduct during the Hearing, 

623. If a juror dies or is taken ill beyond the hope of speedy 
recovery, a fresh jury must be sworn (A). 

624. If, after being sworn, jurors, or any one of them, are 
guilty of misconduct, and in particular, if they separate without the 
li'ave of the court (/) ; eat or drink before verdict at the expense 
of one of the parties (in) ; hold communication with any person, 

((/) Uiulor Uio Oalbfl Act, 18&8 (ul k Viet. c. 40), s. 1. A j)orbf)ii is cniitlod 
to sworn in any wiiy which he dcchires binding on hio conscintico {Mifhr v. 
Halomons (lSd2), 7 Kxch. 47o, 504, uo(>, iHft AriDKiu^'OX, U., and 1 ‘oiiLOClC, C.lb). 

(A) It 18 no objection that jurors have been sworn as t'lu' folony when they 
are to try a inisdeineanour {It. v. Turner (1009), 20 T. L. R 112, C. C. A.); see 
also title' OiuniNAL Law and PaocEDiniE, Vol. IX., p. 3G2. 

(t) If the miflUke be discovered before verdict, tho jury should be discharged, 
and tlio tiial coininoncGd de noco (f)oveg v. l/obsnn (IMG), 6 Taunt. 4G0 ; Due d. 
Ashbiiruhaiu (ICarl) v. Michael (IGol), 16 Q. 15. 620; /h v. I'hilfips {iSOH), 11 
Cox, 0. C. 142) ; and, oven after verdict, the juihc.on discovoring lli-it a person 
not called liad m’TvcmI, has refused to give jud,‘';nioiit and ordered Uic pviNuiier to be 
tried on another indiclmont {/{. v. Mcteat/e Slafcr (1848), 8 Cox, C. C. 220). On 
tho question of oi'doriijg a now iiial after vordict niui judgment judicial opinion 
h.'iH varied. It was refused in Wray y. Thorn (1714), Willos, 488, wliero a 
Cliristian name appeared on the panel as llcnry instead of Harry ; in Divhnaon 
V. lilake (1772), 7 l5ro. Pari. Cas. 177, where a person suminonod under a 
wrong name had not boon allowed to servo ; in Ildl v. Yates (1810), 12 lilast, 
229, whoro a sou hud takoii his futhor’s place; and in Falmouth (Earl) v. 
Jtuberis (1812), 9 M. & W. 4G9, in similar oircumbtancos. However, in 
Norman v. Bmmofut (1744), Willcs, 484, anew trial was ordered; and in It. v. 
7’miicarwfl (1826), 5 B. & 0. 254 (approved by Jjord CampuklTi, O.J., in R. v. 
Mellor (1858), JJears. & B. 468, C. G. H.), Hill v. Yafesj snjtra, was dis- 
approved. In R. v. Mellor i etijjra, a new trial was only refused (tho judges 
being equally divided) by two holding that the court (which was a specially 
coubtituted one for Grown Cases Ilo^erved) had no jurisdiction. The result of 
It. V. Mellor, supra, was, however, followed in Wells v. Cotiper (1874), 30 h. T. 
721, and in R. v. Ruthwell (1895), mentioned in Ex parte Morris (1907), 72 
J. P. 5, where a sou of eighteen having tnken tho place of his fatlinr on a jury 
which had convicted^ a divibional court discharged a rule which had been 
obtained for a certiorari to bring up and quash the verdict. 

(A) The convenient practice, wherever a retrial is desirable by reason of tho 
default of single mombers of the jury, is to ('all as many as ore loft of tho old 
jury on to the new one (R. v. Deere (1843), 2 Mood. & 11. 472 ; R, v. Lawre?ice 
(1909), 25 T. L. B. 374). But oven so the challonges (see p, 246, ante) may be 
had anew, including in cases of treason and felony tne peremptory challenges 
(see p. 249, ante) of the prisoiifr (I?, v. Edwards (1812), Bubs. & By. 224, 0. C. li.). 

S Hughes V. Baricf (1840), 8 Howl. 315 (a juror loft tho oouit during a hearing 
re iho sboriif, and returned with ci Wa ; ho had been scon talking to the 
plaintiff’s attorney in an adjoining public- ho use) ; R. v. Ward (1867), 17 L, T. 
221^ C. 0. B. (a juror left llio court-nouse without leave after being sworn). 

(wi) To eat und drink at his own expense without the leave of the court might 
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or receive evidence, oral or documentary, out of court (n) ; or 
determine their verdict by lot(o); the jury may be discharged, or 
a new trial ordered, and such conduct will be inoro strictly 
scrutinised when it occurs after the summing-up and during the 
consideration of the verdict (7)). 

625. The more expression of an opinion by a .jury at an early 
singe of a case is not in itself such misconduct as would justify any 
person in refusing to submit his case to that tribunal, but if the 
jury do not honestly and judicially approach the question before 
them, a now trial may be ordered (g). 

626. On tho trial of any issue (r), civil or criminal, a juror may 


bo miscoiicluci of a kind which would be vioited by fine (Co. Jjitt. 227 b) ; but 
a lu^w trial will rarely bo ordered if tho dolivory of food has not boon by one of 
tho p:irtios, and has not turned the event of the trial {Everett v. VoueUs (183S), 

1 Nev. & M. (ic. li.) ; soo, however, Cooksey v. Uai/hea (1858), 27 L. J. (ex.) 
871, whore Pollock, O.H., ordoiod a new tri^). The maintonaneo of a jury 
f.uiiuiion<‘d to iiKBOHs the value of property under a private Act was often 
pri.vidod for in tho Act {Forster v. Tayior (1811), 3 Camp. *19). 

(n) Co. Lilt. 227 b ; 2 Roll. Abr. 686. The deputy rhairiiian of the London 
PeH*^i(»na rocently dwchar''(»d a jui-y because a woman had spoken to one of 
their number dining tho adjourn meat {E v. Shep/itrd (1910), 71 J. P. (Journal) 
Cflo) The jury may, however, act upon tlioir general knowledge and look at 
dof'iiiriQiits of a public character when such are sent to them by or with tho 
a pi rovjil of tlie court ( I'icary v. Farthituj (1595), Cro. Eliz. 411; Graves v. iShort 
(1598), Oo. V:\iz. 616). 

{()) FLdv V. CbiJfl (1725), I Stra. 042. Where the court was satisfied with the 
voj«lict, albeit arrived at by lot, a new trial was not ordio’ed (/>my v. rowers 
(ir.Gl), 1 Kob 811) I'ho fact cannot be proved by tho evidence of the jurors 
theiiiholvos (1 7/ we v. Ihlnval (1785), 1 Term Rep. 11 ; 6'f?’atcr v. Graham (1839), 
4 M. & \V. 721 ; Quiulane v. Mamane (1885), 18 L. K. Ir. 53, C. A.), puilly 
bciiuuso it would bo tho admission of a great misdemeanour, and pai-tly because 
olherwiso no vndict would bo safe. It is, however, laid down by .Hale (2 LIule, 
P. C. (l)o‘!h^u•t^ *s ed., 18t)0), 299), that if jurors slate they are agrcoil, they rany 
be exam i nod liy tho polls to seo if they really are so, and if not, iiuod; 
coTiiparo B:ic. Abr. tit. Juries (C.), p. 678, 

{p) This iiiipciirs to ho the ell'ect of the cases above cited, and of tho Juries 
pitonfion A(,t, 1897 (60 & 61 Viet c. 18). Chitty, Criminal Practice, Vol. L, 
527, draws a distinction between the conduct of jurors whim at the bar, and 
when tijoy have left it Bui the court will have regard to ail the ciiuuinstances 
before it puts the parlies to tho expen so of n now trial {R. v. Kfaneur (1819), 

2 B..& Aid. 462 ; Morris v. K/'w/'m (1842), 10 AT. & W. 137; Sabey y, Stephem 

K , 7 L. T. 274 (whore the court refused to disturb a verdict when, the 
Eter it was given, tho foreman wrote to the successful party on behalf of 
hunself and his fellow jurors asking for a rom'ttance). 

(7) CiimphelL V. Hackney Fiirnishiug Oo, (1906), 22 T. L. R. 318. Or the 
judge may himself discharge the jury and begin ihe trial afresh (7?. v. Kirke 
(1909), 43 I. li. T. 130). The mere fact that a juror is on intimate terms with 
0110 of the parties is no ground for sotting aside a yeidict {ONtons v, Naish (1819), 
7 Price, 203). There must be some poiiitivo and irregular expression of opinion 
(Ramndye v. Ryan (1832), 9 Bing. 333; Allum v. Boultbee (1854), 9 Exch. 738). 
Oil Ibis' principle the court will order a new bdul, if tne sum awarded for 
damages nas evidently resulted from compromise {Hall v. Voyser (1845), 13 
M. & W. 600; KeMy v. Hherloch (1866), L. R. 1 Q. B. 686, 693; Barrows yf. 
Londxm Gmerai Omnibus Co. (1894), 10 T. L. R. 29s, G. A.). 

(r) If there are several distinct issues to bo tri^ in one actimi, the judge 
muy, even without consent, accept tho verdict on any issue on which the jury 
Qftn agi ee, and discharge them lipon the others, leaving the parties to take the 
undeadoil isK^ues down to a new trial (ilfarsA v. Isaacs (1876), 45 L. J. (q, b.) 
505). PIo may also discharge them on any issue which he dooms immaterial 
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be witlulrawn b;^ consent of the parties (9), and the court may in its 
absolute discretion discharge the jury at any time before verdict 
given (f). But a jury ought not to be discharged at the instance of 
ilie prosecution for the purpose of obtaining evidence of which at 
the trial there has been a failnro (a). 

627. Except upon trials for murder, treason, and treason felony, 
juries after being sworn may be permitted to separate (b) until 
they retire to consider their verdict (c), and at any time before 
giving a verdict they may be allowed the use of a fire when out 
of court, and reasonable refreshment to be provided at their own 
expense (i). 

628. It is laid down that a jury may give a verdict without 
testimony or against testimony when they themselves have cogni- 
zance of the facts (9). One juror, however, sliould not state his 
personal knowledge of facts private^ly to his colleagues, but should 
declare them openly in court upon his juror’s oath (/). 

(i2. V. Johvaon (1839), Mad. & Bob. 1, IL L. ; Powell v. Soinieii (1826), 3 Bing. 
381, Ex. Ch.). 

( 0 ) KirdocM Case (1746), Fost. 16, 22, 27. When a jury has been discharged 
it will be assumed that the discharge was by consent unless it; appears to the 
contrary on the record {8coU v. Bennett (1S71), L. XL 6 II. Jj, 234). A civil 
action does not thereby como to an end, and upon breach of tho torms upon 
which the juror has been withdrawn tho court may proceed to tho trml thoj-oul 
with the same or a fresh jury {Norhurn v. Ililbum (1870;, L. E. 5 0. P. 129; 
lliumaa y. Bveter Flying Post Vo, (1887), 18 Q. B. I). 822). 

(t) This the couil; generally docs when satistied that mo jury will not agree 
on a verdict. As to criminal trials, soo litio Cuiminat. Law and Phoceduuk, 
Yol. IX., p. 370; Moms v. Dumes (1828), 3 C. & P. 427 ; uiul R, v. Vharlta- 
worth (1861), 1 B. A S. 460. ^ The discharge of a jury, unablo to agree after a 
trial for felony, was tho subject of furthor consideration in IVinsor y. R. (1866), 

L. B. I Q. B. 289, 309, Ex. Oh., whore it was laid down that the discretion of 
the judge in ordering the discharge was not open to roviow. 

(a) See title Obiminal Law and Pboceouiie, Vol. IX., p. 370 ; R, v. Charles- 
worth , supra. The matter has, however, lately been before the Court of Criminal 
Appeal, which held the discretion of a chairman of sessions to bo absolute, who, 
on the application of the Crown for an udjourumeiit to secure tho attoiidanco of 
t^e additional witue^<scs, after ^veu had gi^en their evidence for the prosocu- 
tion, discharged the jury, and tried the case with a fresh one ton days later 
{R. V. Letois, [1909] W. N. 128, 0. 0. A.). 

(&) Juries Deteutioa Act, 1897 (GO & 61 Yict. c. 18), s. 1. Even the rule that 
the jury must not separate during a trial for murder is subject tdl^he 
qualitication that upon an emorgoiicy, or whom it i.s nccessoi'y, a juror may 
leave his fellows (if. v. Crippen^ [1^1 1^ ^ 

(c) After retiring to oonsider their verdict, the jury are nevor permitted to 
separate, and until 1870 there was no statutory provision for their being 
supplied with refroslimonts until verdict given. Medicine they might have 
under eider of a doctor, but not sustenanco (if. v. Newton (1849), 3 Car. A Kir. 
86 ). 

{J) Juries Act, 1870 (33 A 34 Yict. 0 . 77), s. 23. It is customary, however, 
to provide jurors who ore not allowed to separuio with lodging and refreshment 
at the expense of the county. Bee title CarMiNAL Law and Pboobdvbe, 
Yol. IX., p. 374. 

(e) Dunoomb, Trials per Pais, c. 14, citing Flowden*s Gommentarios 86. 

(/) Brunet v. HaHfdrd Hundred (1660), Bty. 233; FiU-James v. Moya (1663), 
1 Sid. 133 ; if. V. Rosser {im), 7 0. A P. 648 ; Manley v. Shavt (1810), Cat. A 

M. 361, ^ Duncomb, Trius per Pais, o* 12, mentions a caso of l)uke v. Veniris 
(1666), in which a barrister, serving on the jury, had ^ard evidence in a 
ease tried twenty years previously, which went to show that a deed, in 
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Svb-Seot. 9 . — Oivmg a Verdict and Die 'Jiarge, SaoT. 8. 

629. Juries in both civil and criminal matters may find general 

or special verdicts. The former in criminal matters are findings flBncinnmnnt 
of “ guilty ” or “ not guilty "(g), and in civil causes are statements — 
as to the party for whicli the juries find, with the amount of ^^*cteniay 
damages assessed (h), if such finding is for the plaintiff, or the sum genu^'wr 
awarded if the issue is one of assessment solely (t). Special verdicts specua. 
are findings of specific facts (/c), upon which it is the duty of the 
court to enter judgment according to law(f), or in criminal cases to 
direct the jury to return the general verdict warranted by their 
special findings (m). 

630. The finding of a special verdict is a privilege and not an special 
obligation of juries (n), and if they refuse to find one, or to accept ▼eni'ct a 
the direction of the judge as to what the general verdict founded an obi!^t?on, 


quoatioii in the caBO, was fraudulent. Demanding of the court whether he 
ought to inform tho rest of the jury privately of this, or conceal it, or declare it 
in*upou court, ho was ordered to come into court and state what he knew, 
not being sworn again, but only upon tho oath taken os a juror. See further, 
note to liiishetVa Case (1670), G Stato Tr. 999, 1012. 

(f/) A jury may find a pi isonor “ guilty” of part, and “not gznlty” of the 
rest, of tiie mattors alleged iii the iiidictinont, or that he did the act assigned in 
manuer diiforout (2 Hale, P. r!., 8th ed., 301, 302). 

(A) Tho juiy arc not entitled to ask what sum will carry costs {Levi v. Mihi^ 
(1627), 4 liiiig. lOo; Meara v. GnJ/ht (1840), 1 Man. & O. 796; Ohilvera v. 
Greavea flGlG), 5 Man. & G. 578; Adama v. Midland llailway (1861), 31 L. J» 
(ex.) 3.1), Ihough some judgos havo thoi^ht fit to tell them (^er Pollock, C.lh, 
in Kilmore v. Abdoolah (1858), 27 L. J. (ex.) 307); nor, in giving verdict, 
to consider any rule as to costs {Poole v. WhUcombe (1862), 12 0. B. (w. S.) 770; 
Utiaaell v. Wenvweacr (1868), 16 AV. It. 710); nor to bo told if money lias 
been paid into court by a defendant (B. 8. 0., Ord. 22, r. 22), whether 
with or without admission of liability {JViUiama y. Qooaeg [1897J 1 Q. B. 
471, 0. A. ; Jaquea v. South Paaex Watei'worka Go. (1904), 20 T, L, B. 563). 
Lord Bussell or Killowex, O.J., thought tho rulo a foolish one (AlaTn- 
borpwaJet v. Cooke (1897), 14 T. L. B. 88). See, further, title Damages, Yol. X., 
pp. 302 et aeq. 

(f) It has been held that where a verdiot has been found for a defendant upon 
an issue which bars the action, tho jury cannot assess contingent damans for 
tho plaintiff, with a view to judgment being entered for the plaintiff L*i tho 
event of a Court of Appeal holding that judgment should have been entered mn 
obatante veredicto, without the consent of the defendant {Newton y. Hdrland 
(1840), 1 Mon. & G. 644). 

{k) A special verdict must not consist of a mere statement of evidence 
{Hubbard v. Johmtbne (1 810), 3 Taunt. 177,209, Ex. Gh.). It must contain 
express iiudings of fact upon which, and upon which alone, judgment can be 
founded {Taficred v. Christy (1843), 12 M. & W. 316, Ex. Ch. ; Fryer v. Roe 
(1852), 12 0. B. 437). The Court of Exchequer Chamber in R. v. SaddUra Go. 
]\Vardena etc.) (1861), 30 L. J. (q. e.) 186, 200, Ex. Ch., complained of the pro- 
sit lixity of the old form of spocial vermet, and directed a ^ortw form to be adopted 
in future. The whole findings, however, must appear upon the record {R. y. 
Atre and Gadder Navigadim (a7ufef'<a/Miy)(1778}, 2Term liep. 660, 666). 

(2) B. S. 0,, Old. 36, r. 39. 

(m) “ This being the form observed in Crown oases for upward;: of a oentury 
at least ” (A. v, Dudley and Stephens (1884), 14 Q. B. D. 273, per Lord Coleridge, 
O.J., at p. 280 ; and see B. v. Jameaon (1896), 12 T. L. B. 551, 593, 594). A 
ju]^ cannot bo required to find a special veiiiict in felony {B. v. AUday (1837), 
8 0. & P. 136, per Lord Abinger, O.B.,atp, 140); and it is conceived that 
the principle applies equally to misdomoanour. 

(n) Devizea Corpoi'aUon v. Clark (1835), 3 Ad. & EL 606. 

XVIII. 


K 



268 


JUKIEB. 


BMT, 8l 
Jnrieg of 
iBsno and 
/LBsegsment 

Yodlcti, 
where and 
how given. 


Jniy once 
discharged 
cannot be 
recalled to 
rectify error. 


thereon should be, it is conceived that the (teneral verdict aa 
delivered must stand (o), subject in non-criminal matters to judgment 
being entered by the court non obstante veredicto {p), 

631. The verdict of a jury of issue must bo given in open 
court (g), in the presence of them all (r), and in cases of treason 
and felony in the presence of the defendant (s). It must be 
nnanimoiis, except that in civil causes the verdict of a majority 
may be taken by consent {t). It is forthwith entered on the record 
by the officer of the court, and the sealing and signing required of 
juries of presentment are dispensed with. The jury are then finally 
discharged (a). 

632. A jury once discharged after giving a verdict upon which 
judgment has been entered cannot be recalled to rectify the same, 
but there must be a new trial if the court considers that injustice 
has been done (b). A judge will decline to hear the reasons upon 


(o) So that if they return a veitiict of ** not guilty" in spite of the judge’s 
direction upon matters specially found by them, a prisoner must be disrhui'ged 
[R. Allday (1837), 8 0. ft P. 136 ; R. v. Jamtson (1896), 12 T. L. R. 551, 593, 

694). Compare BuahelVa Case (1670), 6 State Tr. 999 ; and the remaiks of 
Erskine thereon (7f. v. St. Aaa^a (Deau) (1783), 21 State Tr. 847, at p. 925. 
If they insist on returning a venlict of giiiltv in spite of the direction of the 
court, the case should be withdrawn finm them. See case before the Recorder of 
Leicester (1909), Timea, 26th October ; see further Levi v. Mifne (1K27), 4 Bing. 
19d,.200 ; 2 Hawk. P. C., 8 th ed., c. 47, s. 12; and title Criminal Law and 
P liOCElUJRE, Vol. IX., p. 373. 
fp) E. S. 0., Ord. 36, r. 39. 

( 9 ) At the present time, in civil business, verdicts are often returned after 
the judge has left the building, the jury are dibchurged by bis direction by 
an officer of the court, and judgment is asked for on tho following murning, or 
even at the next assize town. 


(r) That they may all hear if it is rightly delivered by the foreman, for if it 
is delivered in the presence of them all thoir assent will bo presumed {Raphad 
V. Bank of England (1855), 17 0. B. 161). Where tliieo jurors were crowded out 
of court and were not prepared to assent to what tho foreman said, a new trial 
was ordered (E. y. Wooller (1817), 2 Stork. Ill) ; and it is a q 1 le^tion upon 
which the court will exercibe its disGretion as to granting a new trial, whethor 
the associate (in the abHence of tho judge) rightly interpreted tho meaning of 
the jury when he entered the verdict (/>oe d. L^wia v. Buvii-r (1836), 5 Ad. ft El. 
129; BetiUeyY. Flaming 1 0. B. 479). An affidnvit by a juror as to 

what took place in coui-t upon the entering of the verdict wiU not be eluded 
by the rule in Btraker v. Graham (18- .9), 4 M. ft W. 721 [RoUerta v, Bughta 
(18411, 7 M. ft W. 399; Baphad v. Bunk of Englavd, anpra ; and see note (c), 
p. 259, post). It is the duty of the attorni'ys of the parties to be in court to hear 
the verdict {^DawnUry v. Hyde (1841), 6 Jur. 133). 

(«) But not necessarily, though usually, in the case of misdemeanours (R. v. 
Ladaingham (1670), T. wym. 193). 

S A verdict by a majority is not permitted in criminal matters. 

After dischargB the court will not allow judgment to ha entered for i? 
larger sum than was originally dedared, although the jury join in an affidavit 
stating that it was their intention to have given a larger sum (Jaekaon v. 
Williamaon (1788), 2 Tenn Rep. 281 ; KUmora v. Ahdoolah (1858), 27 L. J. (sz.) 
807). 

(5) Lavtdajfa Com (1608), 8 Go. Bep. 65 b ; Doa d. Lewia v. Boaier, 
supra. In Cogan v. Ebdtn (1757), 1 Burr. 383, it was suggested by Lord 
Mansdsibld, upon motion for a new trial upon the ground that Uie jury had not 
setumed the verdict they intended, tiiat the record might be amended, and he 
referred to cases where this had been done. But it is submitted that at the 
present time the only remedy would be a new trial where the jury have left the 
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which a jury hare based their verdict, and they muat not be 
for them (c). 

638. A jury once impanelled may try the iseaes joined between 
any number of persons in succession (d), and the place of any 
member of a jury excused by the court or eiTeclively ch a llenged by 
a party to the new issue may be taken by another whose name is 
drawn indiscriminately from the box, or in criminal matters called 
in the customary manner from the panel (e). 

The jury is resworn on the joinder of each new issue (/). 

^ jury need not be resworn to try an issue of previous con- 
viction, because such offence is charged in the same indictment 
and the prisoner is arraigned on the whole, though only given in 
charge on the subsequent offence (y). There can be no fresh 
challenge of the jurors (h). 

Sub-Sect. 10.— Special Juriu. 

634. Trial by jury is prinUl facie trial by a common jury, but in 
any cause or matter in the High Court in which either -party is 
entitled to a jury the issues may be tried by a special jury upon 


court before the iniR^ake is discovered. Before verdict recorded, it was not 
unusual for juries to be lirected to reconsider their verdict if it appeamd to the 
court to be against the weight of evidence, **but’* (see 2 Hawk. P. G., 8th ed., 
C.47, 8. 11) this is by many thought hard.*’ 

(r) If tiioj give them it is mere surplusage (PZunftef v. KiTiig8lan^Lord){lldO)^ 
7 Bro. Pai'l. Gas. 404). Goinpare Clurk v. Stevenson (1772), 2 Wm. Bl. 803 ; 
and see Brown v. Bristol and Exder Rail. Go. (1861), 4 L. T. 830. ^ It may be 
convenient here to brielly recapitulate the principles upon which evidence by or 
about juitirs is or is not aduiissiblo. Statement or affidavits by any^ member 
of a jury as to their deliberations or in ton lions on the matter to to adjudicated 
upon are never reoeiviible (/Z. v. Woodfall (1770), 5 Bun*. 2661, 2667; R.r, 
A/won (1770), 5 Burr. 2686; Vaiae v. Delaval (1785), 1 Term Hep. 11 ; Jackson 

V. ll'i/ltams<ni (1788), 2 Term Bep. 281 (os to the amount of damages intended 
to be awarded) ; U. v. W^ooUer (1817), 2 Stark. Ill ; Coster v. Merest (1822), 3 
Biod. & Bing. 272 ; Straker v. Graham (1839), 4 M, & W. 721, 724 ; Bentley v. 
b'h^niijy (1845), 1 C. B. 479 ; Raphael v. Bani of Englawl (1855), 17 G. B. 161 ; 
NeAhitt V. Barrett (1902), 18 T. L. B. 510, 0. A.). A fortiori where the statement 
or affidavit is not that of a juror, but of someone to whom the juror has made a 
communication {Aytett v. Jewd (1779), 2 Wm. Bl. 1299; Straker v. Qrahamt 
aujra ; Duryess v. Langley (1843), 5 Man. & G. 722 ; Davis v. Bqper (1855), 4 

W. B. 9). On the other hand, the affidavits of jurors or bystanders may be 
received as to what passed in open court on the bringing in of a verdict {Cogan 
V. Ebilen (1757), 1 Burr. 383; R. v. Woodfall, aupra; M. v. Almm, supra; 

Yughes 


Harvey v. HennU (18^0), 8 Dowl. 598 ; Roberts y. Hugi 

■ ^ ! J. _ ___ J _ ■ i. A. 


7M.&W.399); 


of tlie circumstances under which a juror went into the box {Hailey y. Macaulay 
(1849), 13 Q. B. 816, 829) ^ of his state of sobriety* when in the jury-box orjuxy- 
ronm {Hr parte Morris (1907), 72 J. P. 5) ; and jurors are entitled to be heard 
in their own defence (aStondeiMcjlE v. (1844), 2 Dow. & L. 502 ; Jones v. 

P(n4fe//(I85H), 4 W. B. 262). 

(f/) Julies Act, 1825 (6 Geo. 4, o. 50), s. 26. So a jury epecially struck to 
aBnesa ooinpensation unner the Lands Clauses (^nsolidation Act, 1845 (8 4b 9 
Viet c. 18), may by consent deal with any other inquiries {ibid,, a. 56). 

(«) See p. 246, anU. 

(/) Ihis is unnecessary in a county court (County Courts Act, 1888 (61 ft 
52 Yict. 0. 43), B. 102). ^ ^ ... * 

Ig) B- ▼- sluttlewarth (1851), 2 Den. 851, 0.0. B#: Iiarceny Act, 1861 (24 ft 25 
Viot. 0 . 96), B. 110 ; Prevention of Grimes Act, 1871 (84 ft 35 Yiot a 112), a. 9* 

(A) B. V. Jtsy (1851), 2 Den. 847. 
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either party obtaining an order for this purpose under the order for 
directions (t), and a judge may in all other cases at any time direct 
that a cause or matter be so tried {k)^ upon such terms as to costa 
and otherwise as may be just (Z). 

635. The term cause or matter is not applicable to criminal 
cases, and special juries are not permitted upon indictments for 
treason or felony (m), but on indictments for misdemeanours which 
are in the King’s Bench Division or have been moved thither by 
vertioraH a special jury may be ordered ( 71 ), wliether the trial be 
had at bar (o), or at nisiprius before a single judge (p). 

636. All persons whose names are in the jurors’ book for any 
county in England or Wales, or for the county of the City of 
London, and who are of higher degrees than esquires ; or are legally 
entitled to be called esquires (q) ; or are bankers or merchants (r) ; 
or are occupiers of private dwelling-houses rated or assessed to the 
poor rate or the inhabited house duty on a value of not less than 
dSlOO in towns containing according to the last census 20,000 
inhabitants and upwards, or on a value of not less than £50 else- 
where (b) ; or are occupiers of premises, other than a farm, rated 
or assessed on a value of not less than £100 ; occupiers of farms 


(f^ Or giving the notices required by the rules, see 11. 8. 0., Ord. 3G, r. 7 (b), ( 0 ). 
B. S. 0., Ord. 36, r. 7 (b), is now practically obRolote, since an order as to 
tho mode of trial must be obtained, and that can only be variod by nn order. 

(Z*) The discretion of a master or judge exorcised upon an application at 
chambers will not be lightly interfored with [TAmvott v. Jvip (1891), 8 T. L. B. 
130). 

(0 B. S. 0.| Ord. 36, r. 7 (d). In practice a certificate for a special jury is 
never given until after the case has been tried and the judge has hud the merits 
before him in detail. A special jury may be obtained upoTi a writ of inquiry 
as to dmages {Frw y. W^UiamB (1836), 5 Dowl. 160). There is no provision 
for special juries as such in county courts ( Ar Lcaroyd, Wiltmi A Co., Ex parte 
Armitage (1881), 17 Ch. D. 13, 18, 0. A.). 

(m) Junes Act, 1825 (6 Qeo. 4, c. 50), s. 30 ; Jt. v. Mayne (1883), 32 W. B. 95. 

(n) Juries Act, 1825 (6 Goo. 4, c. 50), s. 30. That juries might be specially 
struck, except by consont, upon ti'iais other than those at bar was first declared 
by stat. (1730) 3 Goo. 2, c. 25, s. la. 

( 0 ) As Jl. y, Cfattro (1874). L. B. 9 Q. B. 350, and R y. Jameson, ri 896 ] 
2 Q. B. 425. 

(p) As R. V. Whiitaher Wrufht (1904), Times, 12th—27th January. If tried 
on circuit thoy are not tried in the Grown court, but before the judge taking 
civil work. 

{q) There is much dispute as to who are le^ly entitled to be called esquires. 
Ten dasses are mentioned by the writer of the article on ** Esqiiiros ” in the 
Encydopaedia Britannioa, 11th ed. (1911). 

(r) Merchants are to be distinguished from manufacturers {Josstiyn v. Parsons 
(1872), L. B. 7 Exch. 127, per Bramwell, B., at p. 129) ; see also Hamund v. 
Jethro (1611), 2 Brownl. 97 (where it was held that an ordinary shopkeeper 
.might be a merdiant), and Fairmanr. Ives (1819), 1 Chit 65 (wWe it was held 
that the fact of perrons being retail tradesmen did not negauve tho possibility 
of their being esquires and qualified as such to he special Jurors). At a ST)e(^ 
sessions at the Guildhall to hear daimB for exemption from jury service in the 
Gify of Loudon, the meaning of the term ** merchant ” was discussed, and it was 
held that the members of a firm of colonial merchants paying £115 y^ly rent 
were entitled to be summoned on the special jury ( (1908), Times, 6th December). 

(«) The censuB retuniB of spedfledpaoeB may m increased by the addition ol 
adjoiiimg areas (fie DruiU, v. uMsr^ [1903] 1 Cb. 440^ 0. A.]. 
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rated or ossesBed on a valoe of not less than £800 ; are qualified 
and liable to eerve on special juries (t). 

637. Special jurors are summoned to the courts in the same 
way as common jurors (u), but an order ma^in the discretion of the 
court be made for the special striking of a jury according to the old 
practice (v), and upon such order being obtained— 

(i.) In London and Middlesex the parties attend before the under- 
sheriff or Secondary (w), who has in readiness the jurors’ book and a 
list of the persons marked therein as special jurors arranged in 
alphabetical order with a number prefixed to each (a). These 
numbers have also been copied on to separate cards of uniform size 
and put into a box, whence, after being shaken, one is drawn out and 
compared with the name attached to the number on the list. If 
that name is objected to by either side, and the objection is upheld 
by the presiding officer— in this case the under-sheriff or Secondary 
himself— it is passed and another number drawn. Each name as it 
is approved is written on a panel until one containing forfy-eight 
names is complete. 

In the (improbable) event of forty-eight names not being 
procurable from tlie list of special jurors, recourse is had to the 
general list in the jurors’ book. A copy of the panel when com- 
plete is handed to each of the parties wlio then, or on a subsequent 
attendance before the same presiding officer, reduce the primary 
nomination of forty-eight to twenty-four, by each striking off twelve 
names. The reduced panel of twenty-four is returned, attached to 
the order, to the associate’s ofiice at the High Court, where it is 
annexed to the record (6), and the persons named in it are summoned 
to attend in the ordinary way. Upon the trial the twenty-four 
names on the panel so returned are balloted for by being drawn from 
a box in the same manner as names returned on an ordinary panel. 

(ii.) At assizes the parties attend before an officer of the court — 
who, if the jury iu struck before the opening of the assize, is a 
master or the district registrar, if after the opening of the commis- 
sion the clerk of assize — where a panel of first forty-eight and then 
twenty-four is struck in the manner above described. The under- 
sheriff (who is not in this case the presiding officer) attends with 
the jurors’ book, an alphabetical list of special jurors, and cards 
with numbers for the ballot (e). 


Seas. 8. 
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At asBlMB, 


«) Juries Act, 1870 (33 & 34 Viet. o. 77), a. 6. 

(«) See p. 237, a«fe. ^ 

(ti) Julies Act, 1870 (33 & 34 Vict. o. 77), s. 17. 

(w) See note (b), p. 263, post. , . ^ , . . 

(o) In the City of London, where there is a streets’ hst only, a number u p^ 
fiTaJ to each special juror’s name m the jurors’ book, which thus serves as the 
alphabetical list without more. ^ j ^ 

(b) Juries Act, 1825 (6 Geo. 4, o. 50), s. 32; Common Law I’lrooodupe Act, 
I85i (15 & 10 Viot. c. 76), s. 110. If mthor or both of the parties do not attend 
on the second occasion for the reduction of the numbers, the presMtag ofBcer 
mav reduce the panel iu his or their stood {Anon. (1696), 1 Salk. 405). 

d) Juries AcU 1823 (6 Oeo. 4, o. 50), ss. 32, 36; Ctimmon Law Procedure 
Act. 1852 (15 & 16 Vict. o. 76), s. 108. It is, however, ^oin that a roea^ ju^ 
Wwuld bo speoiaUy struck in IIm country, and the cdBcials of soiuof maromts 
tiii'wV that the striking would toko plaM as in Uiddlesox before Um under* 
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(iii.) Juries for criminal isBues which have been moved into 
the King’s Bench Division, if required to be specially struck^ are 
struck before the Master of the Grown Office, whether such issues 
are to be tried in London or Middlesex, or at the assizes (d). 

Jurors specially struck are entitled to the same notice as jurors 
whose names are extracted in the ordinary way from the jurors’ book. 

638. The costs of and occasioned by trial with a special jury, as 
also tlie costs of having one specially struck, are borne in the first 
instance by the party applying for and obtaining the order, but in 
the event of the judge certifying on the record (s) that the cause (/) 
was proper (p) to be so tried, the costs will be included in the 
general costs of the action (/&)• Application for such certificate is 
generally, and ought to be made immediately after verdict (t). 

639. When an issue is directed to be tried by a good jury it is 
usual to summon a special jury (k). 


sheriff. It would appear from the wording of the Common Law Procedure Act, 
1862 (15 & 16 Viet. c. *76), as. 108, 110, and of the Juries Act, 1870 (33 & 34 
Yict. a 77), as. 14, 17, tWt the adjudication by justices, in petty sesnuns, of 
the qualifications of special jurors should be final, and that the proviso in the 
Juries Act, 1825 (6 Geo. 4, c. 50}, s. 33, by which, with consent, a special jury 
might be struck according to the ancient mode, has in offect been reneHled. 

(d) 21iis appears to bo so according to Form 100 in the Grown Office Imles, 1 906, 
though the wording of iftfd., r. 147, would lead one to suppose that the practice 
introduoed by the Common Law Procedure Act, 1852 (15 & 16 Yict. c. 76), 
B. 110, was intended to be foUowed. No instance can be found of a special 
jury horn a distant county being struck before the Master of the Grown Office. 

J e) So, where the judge had granted, but had not indorsed, the certificate 
ore he left the assize town, it was held too late for him to do so (fi/roce v. 
Clinch (1843), 4 Q. B. 606 ; Leech v. Lamb (1855), 11 Exch. 437} ; and compare 
Fcredihe v. Stone (1868), L. B. 3 0. P. 607. 

(/) ** Cause,” as used in the Juries Act, 1825 (6 Geo. 4, c. 50), s. 34, is not 
confined to civil actions (ff. v. Vmibndge [InhaJbitanU) (1842), 3 Q. B. 901. 

M Judges declined to certify in Orme v. Crockford (1824), 1 G. & P. 537 
(where the plaintiff was non-miited) ; Clemente v. Qeorye (1826), 1 1 Moore (c. P.}, 
510 (where the record was withdrawn) ; Wemye v. Greenwood (1826), 2 (3. & F. 
483 (where no facts were in dispute and the otse turned solely on a point of 
law) ; Humber Iron Co. v. Jonea Q1865), 4 F. & F. 1047 (an action for calls). 
But a certificate was given on a similar action for colls where a difficult point 
was raised in a plea, which, however, the defendant did not appear to support 
{London Bank of Scotland v. MurehaU (1865), 4 F. & F. 1046). 

(A) Juries Act, 1823 (6 (}eo. 4, o. f^), b. 34. Where the judge certifies, the 
master must allow full costs (Proodrich v. dark (1823), 12 Price, 154) ; and as 
regards allowances to jurors, the amount actually paid them iCureum v. 
Barham (1816), 2 Chit. 154). 

(t) This provision both in the present and in preceding Acts has been strictly 
construed. Lord Ellbnboboxtoh, G.J., refuseu to certify the morning after the 
trial (WaggeU v. Shaw (1812), 3 Gamp. 316). “A reasonable tune” was 
admitted m Ohrietie v. Bithardeon (1842), 10 M. & W. 688, but Lord 
EtiUSVBOBOUOn’s view has been more recently followed (Webeier v. Appleton 

E , 62 L. T. 704; Griffithe v. QriMhe (1898), 14 T. L. B. 184; and see 
T and Skipper v. Bodkin (I860}, 2 8w. ft Tr. 1 ; Dillon v. Gaffrey (1872), 
6 iTfi. Eq. 363). As to where the parties agreed that the costs, to whomsoever 
awarded, should indude those of a special jury, or that the judge should certify 
on the determination of a special case, see Oeevea v. Gorton (1846), 15 M. ft W. 
186; SerreU v. Derkyehiro^ Staffdrdehire and WoreeaUrehire Junction Bail. 0^ 
(1851), 10 C. B. 010. 

(A;) Videery v. London. do. BtM. Co. (1870), L. B. 5 0. P. 165, 166. A 

pcaetioe which pieviiM before the 1825 (6 Q^. 4.0.56), 
of BitnunoAing a ** good jury” upon a Wnt of inquiry wai continued undttlM 
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640. No perron is exempted from^ serving on a common jury by 
reason of his being marked as a special jnror in a jarors’ book, or 
being qualified to serve as a grand juror (1), and it is the duty of the 
sheriff or summoning officer to extract a panel of common jurors 
indiscriminately from the jurors’ book (m). 

Sect. 9 . — Juries SpedaUy Constituted. 
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Sub-Seot. 1, — In the County Courts. 

641. The law relating to jurieB in the county courts is dealt County coiirt 
with elsewhere (w). 


Sub-Sect. 2. — Under the Lands Clauses Consolidaiion Ad 

642. The law relating to juries summoned under the Lands Juries under 

Clauses Consolidation Act, 1846 (o), is dealt with elsewhere. LandsOiauses 

CouBolidation 

Sub-Sect. 3. — In the Mayoi^s Court, London. 

643. Although by consent in writing the parties to any cause Trial by jury, 
may leave the decision of any issue of fact to the court, yet trial by practice 
jury is a rule of procedure in the Mayor’s Court, London (p), and 

there is no power therein for the judge to enter judgment contrary 
to the findings of the jury (q). 

644. Jurors are summoned to the Mayor’s Court. London, by the How juran ' 

serjeant-at-mace (r) from the jurors’ book, which is prepared and . 

kept by the Secondary («), of all persons within the City of London * 

duly qualified and liable to serve (t). 

645. Special juries are not summoned except upon order of the Special Juriei. 
court obtained upon application of either party, when they are 
nominated and reduced before the Secondary (u). 


rules made in pursuance of the Common Law Frocodiiro Act. 1852 (15 & 16 Viet 
c. 76) (seo r. 46, Hilary Term, 1853), which were unrepealod by the Judicature 
Acts. The orders for the issues in lunacy in He Scott (1884), 27 Gh. D. 116, G. A., 
and in He Farrell (1910), Times, 16th November, wore that they be had and made 
before gf^od j iirios. In the latter case the number sworn was twonty-three. 

(/) Juries Act, 1870 (33 & 34 Viot. c. 771, s. 19 (2). 

(m) This rule is moro or less generally observed in the counties, thanks to the 
attention frequently called to it by the bench (see remarks by Hkamwell, B., 
lecorded in Erie's Jury Laws, p. 109), and ^rforce in the City of London, 
where, owing to high rentals, special hirors largely outnumber common jurors. 

(n) See title County Courts, Yol. VUL, pp. 520 et seq. 

(oj 8 & 9 Yict. c. 18. See title CoMFUtsoRY PuRG]i.tsB OF Land and 
OOMFBNSATION, Vol. VI., pp. 76, 86 et seq. 

(p) Common liuw Procedure Act, 1854 (17 & 18 Viet. c. 125) s. 1 ; and 
Mayor’s Court of London Procedure Act, 1857 (20 & 21 Viet. c. clvii.), s. 61. 
The vejiire/aciaajuratores ’’is still attached to tne record, and judgment when 
entered on the postea must, if trial has been had without a jury, recite that 
that has been done by consent ; see forms used in the Mayor’s Court, printed in 
Qlyn and Jackson’s Mayor’s Court Practice, 2nd ed., p. 207. As to the Mayor’s 
Court, see generally title Mayor’s Court (London). 

(g) Heberts v. Bancroft (1895), 14th March, 0. A., unxeported. 

(r) Who executes the process of the court similarly to the sheriff in the High 
Court; see Order of Queen in Council, 20th Noyomber, 1863; Re Holland, 
Ex parte Warren (1885), 54 L. J. (q. b.) 320, G. A. 

(^ The permanent uudor-sherin in the City of London ; see p. 230, ante. 

(Q pursuant to the Juries Act, 1825 (6 Qoo. 4, o. 50), h. 60; Act of 
Common Council, 22Qd September, 1 853. 

(tt) Common Law Procedure Act, 1862 (16 & IG Viot o. 76), s. 110; Order of 
Queen in Oounoil, supra ; and see p. 261, onfe. 
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646. A view may be ordered, and generally the provisions of the 
Common Law Procedure Acts and the rules made thereunder have 
been made applicable to the court (v)- 

Sub-Sect. 4. — In Local Courts under FrivaU Acts or by Custom, 

647. The law relating to juries for the trial of issues in borough 
and local courts, established under private Acts or by custom (w)^ 
is referred to elsewhere {x). 

Sect. 10. — Payment of Jurors, 

648. Jurors, in discharging the duties of their office, perform 
a public obligation, and, primd facie, are entitled to no remunera- 
tion in connection therewith. This rule is invariable where issue 
is joined between the Grown and a person chai ged with a criminal 
offence, except where an indictment for misdemeanour has been 
moved by certiorari into the King's Bench Division, and is ordered 
to be tried by a special jury. 

No fee has ever been paid where a jury has failed to agree upon 
a verdict and asked to be discharged (a). 

649. The usual fee of a special juror wherever serving is one 
guinea for each case in which he is sworn (b), with a further fee of 
one guinea where a view is ordered to be had (c). 

650. Common jurors are accustomed to receive : 

On each cause tried in London at the High Court, U. (d ) ; 

On each cause tried at nisi prius on circuit, Bd. (e) ; 

Upon writs of inquiry held before the sheriffs of London, 4d. (/); 


(v) Mayor’s Court of Loudon Procedure Act, 1857 (20 & 21 Viet. c. clvii.), 
£. 46, aud Order of Queen in Council, p. 263, afile, 

{v}) As under the Salfonl Hundred Court of Record Act, 1868 (.31 & 32 Yict. 
0. exxx.), B. 67. 

(®} See title Courts, Vol. IX., pp. 129, 135 «« seq. 

(a; The origin of recognition of jurors* services was the collation with which 
the winning party was accustomed to re^le them after verdict found ; bce the 
history of i-emunerating jurors summarisod in Vitlicry v. London, Briffhton, etc. 
Bail, Co, (1870), L. R. 6 0, P. 165, per BovtlTi, C.J., at p. 169. If it was given 
before verdict by the party which won, the verdict could not stand : alilcr if by 
the loser. But it might bo given by the winner after a privy yordiet {I farehoitU 
V. Placock (1604), Cro. Jac. 21). See further Duncomb’s Tnals per Pais, c. 12. 

(5) Vickery v. Loradon, BriyMon, etc. Bail. Co., supra. The fee is earned oven 
if the jury is dischargod by consent es soon as sworn, althoxigh by statute it is 
entirely within the discretion of the judge whether any and what payment is 
made (Juries Act, 1825 (G Geo. 4, c. 50), s. 35). The court has no power to 
order a larger payment even on a protracted trial, though pressure is frequently 
brought both by the presiding judge and the jurors themselvos upon the 
parties to agree to make the payment of the guinea a daily one, and the aggre- 
gate costs in the cause, 
fc) See p. 265, prat. 

, (a) A survival of the fee customary on trials at bar. 

(e) ’When they were brought from a distant county to a trial at bar in 
London they got £5 each ; see Vickery v. London, Brighton, etc. Bail. Co., 
supra, and p. 260, ante. 

(/) '^The juror’s groat.” It is stated that under writs of extent and el^it 
(now rare) they get la Customary payments also are made in other courts 
of local jurisdiction, all of which it is iraposEiiblo hero to enumerate. Thus 
in the courts loot of the three manors of Southwark held in October of each 
year it is stated that a sum of money is divided between the jurors ; seat 
further, title OouBTs, Yol. IX., p. 202. 
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On each cause tried at the Mayor's Court, London, 2d. ; Bnx. lo. 

In county rourts. Is. for each case (. 9 ); Payment 

Upon inquiries to assess compensation under the Lands Clauses of Jurors. 
Consolidation Act, 1845 (h), 10s. Gd. (») ; — 

At inquests held before coroners virtute officii, such fee as the local 
authority may, by published schedule, permit the coroner to pay(/). 

651. Upon views, wherever held, there may be' paid, in addition 
to reasonable travelling expenses and 5s. a day for refreshment— 

(i.) To each special juryman per diem, one guinea ; 

(ii.) To each common juryman per diem, 6s. (ft). 

Sbot. 11. — Relief after Service. 

652- No person is liable to serve as a juror in more than one GenenUy. 
court on the same day(/); or upon any jury or inquest(m), other than 
a grand jury in counties (n), mora than once a year, unless all the 
jurors qualified and liable have been already summoned daring the 
year(o); or in any court (other than a court of sessions of the peace 
for his own county) in the counties of Essex, Kent, and Surrey, for 
twelvemonths after service at the Central Criminal Conrt(p); or as 
a common j uror in the High Court or Central Criminal Court, for two 
terms after previous servicQ(g); or as a common juror at assizes in 
Wales and in the four counties of Hereford, Cambridge, Huntingdon, 
and llutland, for a year, in the county of York for four years, and 


(g) County Courts Act, 1888 (31 ft 52 Yict. c. 43), s. tOl ; County Court 
Buies, Old. 22, T. 1. 

(A) 8 & 9 Viot. c. 18, 

( 1 ) Tliis is not statutory, but in many places {e.g., the county of London) it is 
domandod by tho shcrill from the parties prosecutmg the inquiry and paid 
without dounu:. 

(/) Coroners Ac.\, 1887 (30 ft 51 Viet. c. 71), s. 26. This 'foo in the county 
of London is nut to exceed 2«., and is not to bo paid unless the jieiBon 
claiming it has lost a day’s work by his attendance. Under the Juries Act, 
1870 (3.3 ft 34 Viet. c. 77), s. 22, all common jim>rs were to bo paid 10s. 
for onch case. The provision was, however, almost immediately repealed (stat. 
(1871) 34 ft 35 Viet. c. 2), without prejudice to any claim to payment they 
miuht have liad under the repealed provision. 

^) Buie 49, Hilary Term, 1853, which, as regards jurymen, is enresdy 
excepted from tho repeal effected by the S. 0., 1883, App. O ; see Ghitty^ 
Practice, 610. 

(1) Juries Act, 1870 (33 Viet. c. 77), s. 19 (3). 


(1)3 

(«) 
ut up 


Including, it is Bubmitted, a coroner’s inquest. As to the construction 
put upon “ juries or inquests,” see E, v. Dutton, [18S)2] 1 Q. B. 486. 

(h) Tho exemption, however, applies to grand jurors in boroughs (Municipal 
Corporations Act, 1882 (45 & 46 Yict. o. 50], s. 186 (6)). 

(o) /Wri. ; Juries Act. 1870 (33 & 34 Viot. a 77), s. 19 (1). The latter 
speahs of jurors not “in tho jurors’ book,” but “ on the list,” a vague expres- 
sion, which znaY, however, be applicable to the lists kept by the ooroners’ 
officers or supplied to the county courts. 

(p) OeutreX Criminal Court Act, 1834 (4 & 5 Will. 4, o. 36), s. 4. 

(j) Juries Act, 1825 (6 Geo. 4, c. 50), s. 42. The statute says “any session 
of niaipriuB or of gaol delivery.” But see Interpretation Act, 1889 (52 dc 53 
Yict. c. 63), B. 13. It is a conditidn of claiming tho i-elief referred to in this 
and the two following exemptions referred to in the text that the juror be 
furnished with the certificates which it is the duty of tho sheriff or tne derk 
of the peace to deliver upon request (Juries Act, 1825 (6 (3eo. 4, o. 50), es. 40, 
41), cm payment of li. in each i 



366 


Juries. 


SBOT. 11. 

Relief after 
Service. 


Sheriib’ 
record of 
JuroiB'BerTioe. 


Exemptions 
granted under 
special cir- 
camstances 
by judges. 


Immunity of 
jutors while 
exercising 
their office. 


in any other county for two years, after previous service (r); or as a 
common juror at quarter sessions in Wales and the four counties 
of Hereford, Cambridge, Huntingdon, and Hutland for a year, and 
in other counties for two years, after previous service (s) ; or in county 
courts, more than twice a year, or within six months of having 
served in the High Court or at assizes (a) ; or at more than one inquiry 
under the Lands Glauses Consolidation Act, 1846 (b), in any year (c). 

653. With a view to the fair distribution of service, it is incum- 
bent upon sheriffs to keep in the jurors’ books an alphabetical 
register of persons who have served as common jurors in the^ High 
Court or at assizes, and as grand or petty jurors at county sessions of 
the peace, with the times of their services, the necessary details as 
to service at sessions being furnished to them by the clerks of the 
peace (d). 

654. It has become a practice among judges and recorders to 
direct that jurors who have served before them in cases which have 
occupied an exceptional length of time shall be excused from further 
service for a stated period, and even for life (e), and to order certifi- 
cates of exemption to be delivered to them by the officer of the 
court. It is submitted that this is without authority, and that the 
certificates so issued are of no legal validity (/). 

Sect. 12. — Offences in connection with Juries^ and Penalties 
attaching thereto. 

655. No juror, properly impanelled (rjf), is accountable for, nor 
will any action lie against him in respect of, anything said or done 
by him in the discharge of his office {h). 


Ir) Juries Act, 1825 (6 Geo. 4, c. 50), s. 42. 

h) Ibid. 

(a) County Courts Act, 1888 (51 ft 52 Yict o. 43), s. 102. 

(5) 8 ft 0 Viet. c. 18. 

(c) 1 ltd,f B. 57. 

(d) Juries Act, 1825 (6 Goo. 4, c. 50), ss. 40, 41. 

(e) As by Biqham, J., in Tooiat, Broadhurst, Let A Co. v. Lmdon and 
Lancashire Fm Insurance Co. (1008),.TifRe9, 2lBtMay. 

(/) Tiord Russell of Eillowen, O.J., in 11. v. Jameaon (1890), 12 T. L. R. 
551, 580, considered that Le had the power to do this, but he referred to no 
authority and rather asaunied that there was precedent. The practice is said 
to have grown up since the Tichbome trials, and to cause great inconvonioiice 
to summoning officers to whose knowledge the issue of these cerLilicates is not 
brought. See remarks of Cjiannell, J., in the I'imet, 22n(l June, 1910. 
Dahueo, j., said in 1907, that the proper course for an exempted juror was to 
send hia certificate to the associate of the court (Timet^ 2ud March) ; and 
Judge Lumlby Smith recently stated in the City of London Court that 
although a certi^te of ^emption (for ten years after service at the Old Bailey) 
muld be recognised in his court, it was the business of the person summonea 

exhibit his rartifioate to the summoning officer {Tirnea, 26th July, 1910). 

(^} The privilege would not extend to a person not rotui nod by the sheriff 
who by confedereey with tbe clerk of the court procured himself to be culled 
and sworn on a jury with intent to serve some malicious purnose (Scarkt'a 
Case (1612), 12 Co. Ben. 98). - 

(A) BvJidlU Cass (1670), 6 State Tr. 999; B. v. Shimer (1772), Loflt, 66: 
sfiisM flam’s Conehtutionsl Hietoiy, oh. 13. Sie subject was disooMsa 
in Hsyd T. BtuAer (1607), 12 Oe. Bep. 23, where a gnma juror hod 
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666. It iB contempt of court to use or threaten violence, or even 
to use threatening or abusive language in or near the courts to a 
juror, and such an offence will be dealt with summarily upon 
complaint made(t). 

667. Any juror intentionally personating any person by answer- 
ing to his name when called, or guilty of any of the acts of 
misconduct before mentioned (j), or being member of a grand jury 
who has disclosed to a person indicted the evidence against him (A), 
is guilty of a misdemeanour. 

668. Any person liable to serve on a jury for the trial of issues 
in the High Court of Justice or at assizes, on grand and petty 
juries at courts of sessions of the peace, and at inquiries held pur- 
suant to the Lands Glauses Consolidation Act, 1845 (0, whether as 
specially summoned or as taUg-man, and not answering to his 
name when called, or withdrawing himself from court without leave 
after appearance, is liable to such fine as the court in its discretion 
may impose upon him, which fine, in the case of a viewer, is not to 
be less than i}10(m). 

Similar provisions apply to attendance at the Mayor's Court, 
London (n), and in county courts (o), and to inquiries or inquests 
taken before sheriffs, coroners, or commissioners (p) (other than 
those already mentioned), except that the fine they are empowered 
to impose must not exceed £S. 

In like manner jurors summoned to serve in inferior courts 
(whether in the City of London or elsewhere) are liable to be 
fined for default sums varying from 20s. to 40s. (q). 


Sam. IS/' 
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Non- 
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indicted for conspiracy. A juror cannot bo indicted for breaking his oatb aa 
juror (1 Hawk. P. C., 8th cd., c. 27, s. 5). 

The rule above expressed falls under the general principle that no action 
will lie for woi^ written or spokon in the course of any judicial proceeding 
(see Ilentlerann v. Jiroomhead (1859), 4 H. & N. 569, Ex. Ch., per CnOMPTON, J., 
at p. 579). The principle has beun discussed at great length in the numerous 
cartes relating to privilege of judges, inferior as well as superior, e.^., Scott y. 


588, 0. A. (counsel); Seaman v. Netherdift (1876), 2 0. P. D. 53, G. A. 
(witnesses). 

(t) 1 Hawk. F. G., 8th ed., c. 6, s. 3 ; Duncomb, Trials per Pais, Vol. I., c. 13 ; 
and seo further, as to embracery, title Giomxnal Law and Proceduse, 
Vol. IX., p. 489. 

( » See p. 254, ante. See also title CONTEMPT of Court, Attachment and 
Committal, Vol. Vll..p. 296. 

(Jb) See title Criminal Law and Pboosdube, Vol. IX., p. 346, ncfte (5) ; and 
p. 242, ante. 

(Z) 8 & 9 Viot. 0. 18- 

(m) Juries Act, 1825 (6 Geo. 4, c. 50), sa. 38, 51 ; Municipal Cori^ratioxis 
Act. 1882 (45 & 46 Vict o. 50), s. 186(7); Lands Clauses Consolidation Act, 
1845 (8 & 9 Vict. 0 . 18), s. 44. Special jiironi summoned to try a cause out of 
the oounty in which it arose may be fined {Layhurn y. Crisp (1838), 8 0. & P. 

(n) Mayor's Court of London Procedure Act, 1867 (20 & 21 Viot. o. clyii.)| 
s. 49. 

(o) County Courts Act, 1888 (51 & 52 Vict. c. 43), s. 102. 

(p) Juries Act, 1825 (6 Geo. 4, c. 50), a. 53 ; Coronen Act, 1887 (50 & 51 Vict 
o. 71), B. 19; and compare Sewers Act, 1833 (3 ft'4 Will. 4, c. 22), s. 27. 

(;) Juries Act, 1825 (6 Geo, 4, c. 50), a. 54. 
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659 . By a provision peculiar to the Lands Glauses Consolidation 
Act, 1845 (a), the sheriff or other officer presiding at an inquiry 
may impose upon any defaulting juror (in addition to the 
discretionary fine which may bo imposed in the Hi^h Court) a fine 
of d£10, to be applied, so far as it will extend, in satisfaction of the 
general costs (a). 

660 . No person is liable to any penalty for non-attendance on 
any jury (b), unless the summons requiring him to attend is duly 
served six days at least before the day on which he is reqiiired (c). 

No fine imposed for non-attendance on a juror may be 
estreated for fourteen days, nor until the person fined has been 
informed by the officer of the court by letter of the imposition 
thereof, and has had opportunity of forwarding an affidavit of 
the cause of his non-attendance with a view to the fine being 
remitted (d). 

661 . Sheriffs and summoning officers (e) may be fined, in the 
discretion of the court (/), if they wilfully return any man for 
service (except on a grand jury at county assizes) whose name is 
not in the jurors’ book then properly in use {g) ; or if they wilfully 
return for service On a jury (other than a grand jury at county 
assizes or a special jury) the name of any persons who by reason 
of previous service are exempt (/<) ; or if they take reward for excusing 
service (i) ; or if they fail to give the persons liable to serve the 
proper notices for their attendance (k) : or, as regards summoning 
officers, if they summon any man whose name is not specified in the 
mandate or warrant signed by the sheriff (t). 

Sheriffs or their deputies may be sued for a penally of ^50, 
if without proper cause they alter the list of jurors contained in the 
jurors’ book ; or if they fail to provide the cards previously 
mentioned ; or if they fail to prepare and keep for inspection' copies 
of the panels ; or if they fail to register the service of jurors, and 
to deliver certificates thereof when required ; or if they neglect to 
hand over to their successors the jurors’ books for the preceding 

(a) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. IS), s. 44. 

(5) Except a coroner's jury ; sec p. 239, ante, and title Cohonkus, Vol. YUL, 
pp. 239 et atg. 

(c) Juries Act, 1870 (33 & 34 Yict. c. 77), s. 20. Grand jurors at boioni^h 
sesstons are entitled to seven da\’s’ notice (Municipal Corporations Act, 1882 
(45 & 46 Viet. c. S0),s. 186 (2)). 

(d) Juries Act, 1802 (25 & 26 Yict. o. 107), s. 12. The person summoned 
may send an afiBdavit or excuse on the day on which he should hare attended; 
or he may himself appear and arm an excuse which the court may in its dis- 
cretion accept. But counsel wul not be heard on his hehalf, at all events 
without an affidavit of facts (Oiime v. ^ieoll (1834), 8 Dowl. 115). 

• (s) iSsmils, not those irregularly appointed. Penal enactments must be strictly 
construed (Williama v. Thomaa (1849), 4 Exch. 479). 

(/) Including a court of quarter searions (Juries Act, 1825 (6 Geo. 4, o. 50), 
B. 13). 

lo) Ibid., B. 39. 

1 %) ibid., s. 42. 

1 0 Ibid,, B. 43 ; B. v. Whitaker (117%), 2 Cuwp. 752> 

n Juries Aot, 1825 (6 Geo. 4, o. 60), s. 43. 

1 , 1 ) Ibid, 
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four years (m) ; or if th^ fail to discharge the obligations imposed 
upon them by the Lands Glauses Consolidation Act, 1845 (n> 

663. Clerks of assize apd of the peace, associates, and other 
officers of the court, who wilfully record the appearance of a Juror 
who has not in fact appeared, may be fined in the discretion of the 
court (o). 

663. Fines imposed by any court (including inferior courts but 
not including sherifis’ and coroners* courts) are levied and applied 
in the same way as other fines imposed by the same court (p), and 
sheriffs or coroners imposing fines make out and sign certificates 
containing particulars of the person fined and the amount of the 
fine, which they transmit to the clerk of the peace for the county 
in which the person resides before the holding of the next 
quarter sessions, when the fines are levied and applied as if there 
imposed (q). 

664. Clerks of the peace who fail to discharge the duties cast 
upon them in regard to the issuing of precepts -and providing of 
forms; the preparation of jurors’ books, the correction of them 
upon notification from a justice that an overseer has been convicted 
of wrongfully omitting or inserting a name (r), and the handing of 
them over to the sheriffs ; the delivery of certificates of exemption 
to those who shall have served on juries at quarter sessions, and 
the transmitting of lists of such to the sheriff ; and clerks of petty 
sessions who fail to give notice of the special sessions to the 
overseers and other persons concerned (s), are, in the same manner 
as sheriffs, liable to be sued for a penalty of £60 (t). 

665. Overseers who neglect to make out lists upon receipt of the 
precept and prescribed forms from the clerk of the peace (a) ; or 
omit from them names which should be inserted and insert names 
which should bo omitted, whether for reward or not (5) ; or wrongly 
describe the persons therein included ; or fail to publish or refuse 
inspection of the lists or copies as prescribed; or neglect to attend 
the special sessions, or when there refuse to produce the lists, answer 
questions upon oath, or give inspection of or permit extracts to be 
taken from tho poor rate, are, upon summary conviction before 
a justice, to be fined a sum not exceeding £10 nor less than 
40*. (c). 


i m) JurioB Act, 182d (6 Geo. 4, o. CO), s. 46. 
ft) 8 & 9 Viot. 0. 18, 8. 44. 
o) Juries Act, 1823 (6 Qea 4, o. 60), s. 39. 

p) Ihid., 88 . 64, 36. On refusal to 1 ) 87 , the judro or officer of the court 
signs a warrant under which a distreHB is levied, and, if necessary, the goods 
and chattels of the defaulter are sold. 

(j) Ibid., 8 . 63 ; Coroneis Act, 1887 (60 A 61 Yiot. 0 . 71), s. 19 (4). 

(r) Julies Act, 1826 (6 Gtoo. 4, 0 . 60), s. 45. 

(s) No penslty is provided if they fail (in aooordaaoa with the Juries Ant, 
1862 (26 & 26 Viot. 0. 107), s. 9) to forward the lists to the olerks of the peace, 

(t) Juries Act, 1825 (6 Qeo. 4, e. 60), s. 40. 

(a) Bee p. 233, ants. 

( 6 ) The Juries Act, 1870 (33 & 34 Viet. 0 . 77), s. 18, reduces the penalty to bo 
imposed upon sammary conviction for this oilenoe to a sum not exceeding 40(. 
(e) Julies iuA 1826 (6 Geo. 4, 0 . 60)^ a 46. 
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JURISDICTION. 

See ADHUuOiTT ; Banebuftoy and InsoiiVbnot ; Convlioi of La'wb ; 
OoDNXT CouBTs; CouBTS ; CBiutNAt. Law AND Pbocbdubb ; 
Dbpbndbncibb and Colonibs ; Exbcdtion ; Exboutobb and 
Adhintbtbatobs ; Extbaoition and Fxioititb Offbndbbs : 
Husband and Wife ; Magisibatbb ; Mayob’b Codbt (London) ; 
SHIFFINa AND NaYIOAIION. 


JURORS. 

See CoHFULBOBY PuBCHASB OF LaND AND CoHFBNSATION ; CoNBTI- 
TimoNAii Law ; Cobonbbs ; County Counts ; CbiminaIi Law 
AND Fboobdubb; Jubibb. 


JUS TERTII. 

See InibbfIiBadbb ; Tbgsfasb. 


JUSTICES OF THE PEACE. 

See CouBTS ; CBmiNAii Law and Pbocbdubb ; Maoistbatbs ; Public 
Auihobitibs and Public Offxoebb. 


JUSTIFIABLE HOMICIDE. 

See Cbiuinal Law and Pbocbdubb. 


JUSTIFICATION. 

See Criminal Law and Pbocbdubb ; Libel and Slander. 
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JUVENILE OFFENDERS. 

See CuMiNAii Law and Fiiockdubb ; Sduoation ; Infants aM9 

Ghiloiibn ; Pbisonb. 


KEEPING HOUSE. 

See Bankbxjptct and Inbodvenct. 


KIDNAPPING. 

See CniMiNAi. Law and Paoubdubb. 


KING. 

See Gonbtitcjtion.Mj Law; EcoiiBsiASTiOAi. Law; PABiiiAMBNXj 


KING OF ARMS. 

See Gonstitutionad Law; Pbebaoes and Dionxtibb. 


KING’S BENCH DIVISION. 

See Goubts ; Gbown Pbaoxxob. 


KING’S CHAMPION. 


See OoNSTiTimoNAii Law. 
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KING’S CORONER. 

See CoBONisBS. 


KING’S COUNSEL 

See Babuistisiib. 


KING’S EVIDENCE. 

See CniMiNAii Law and Phocedubb ; IjVidbngb. 


KING’S HARBOUR MASTER. 

See CONSTITUTIONAI. La^>. 


KING’S PRINTER. 

See Eyidbncb. 


KING’S PROCTOR. 

See Oonbxixuxzonai< Law; Husband and Wifn. 
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KING’S REMEMBRANCER. 

See CoNsxiiuTioNAii Law. 

KNOCK-OUT. 

See Auction and Auctioneers. 

LABOUR. 

See Tilvdk and Tdadb Unions ; Wouk and LaBovi-. 

LABOUR BUREAUX. 

See Work and Labour. 

LACHES. 

See Equity; Limitation of Aotioms. 

LADING, BILL OF. 

See SuiFPiNO and Navigation. 

LAKES. 

See Fibhbkibb; Watbbs nd Watbboovbbbs. 
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LAMMAS LANDS. 

See Commons. 


LANCASTER. 

See Combtituttonaij Law; Codetb. 


LAND. 

See Descent and Distribution ; Land Improvement ; Land Tax ; 
Beal Pbopebtx and Guattbls Beal ; Sale of Land. 


LAND AGENTS. 

See Aoenot; Sale of Land; Valdbbs and Appraisers. 


LAND CHARGES. 

See Land Improvement; Mortoaoe; Beal Property and Chattels 

Beal; Sale of Land. 


LAND COMMISSIONERS. 

See Commons ; Cofzholdb ; Settlements. 


( ns ) 


LAND IMPROVEMENT. 


pAGa 

Part I. IN QENRRAIj - 276 

Part II. IMPROVEMENTS AUTHORISED ----- 280 

Sect. 1. Under tub Improvement of Land Act, 1864, and 

Amending Aci's ------- 2R0 

Sect. 2. Under the Acts of Private Improvement Companies 283 
Sect. 3. Under tub Settled Land Acts, 1882 — 1800 - - 283 

Sub*Mec!t. 1. Nature of Iniprvjveiiieiits ~ ‘ - - 283 

Siib-aect. 2. Execution of j[iripr<*vomeiits - . - - 289 

Part in. PROCEDURE UNDER THE SETTLED LAND ACTS. 

1882—1890 - - - 28P 

Sect. 1. Sudmission and Approval of Scueme - - - 289 

Sect. 2. Payment out of Capital Money ... - 290 

Sect. 3. Maint'Bnance, Repair, and Insurance of Improvf.- 

MENTS - -- -- -- -- 293 

Part IV. PROCEDURE UNDER OTHER ACTS - - - - 293 

Sect. 1. Under tub Improvement of Land Act. 18C4 - - 293 

Sub-sect. 1. Application hy Landowner - - - - 293 

Sub-sect. 2. Investii^ation ------ - 294 

Sub^sect. 3. Pi-ovisionnl Orders ------ 295 

Suh-scct. 4. Absolute Orders ------ 296 

Sub-sect. 5. ElTect, Registration, and Enforcement, of 

Charges ------- 297 

Sub-sect. 6. Apportionment and Release of Charges - 298 

Sub-sect. 7. Maintenance and Repair of Improvoments - 299 

Sub-sect. 8. Public Improvements etc. - . - - 299 

Sect. 2. Under tub Acts of Private Improvement Com- 
panies - 300 

Sect. 3. Under the Land Drainage Acts - . . - 301 

Sect. 4. Under tub Purlio Money Drainage Acts - - 303 


Far Agricultural Holdings ^ 

Improvements to ~ - See title AorioultubE. 

AUotmewts - - - „ Allotbibntb. 

Boundaries - - . „ Boundaries, Fences, and Party 

Walls. 

Campuleory Purchaee - ., COMPULSORY Purchase op Land and 

Compensation. 

Ftnees - - * - „ Boundaries. Fences, and Party 

Walls. 
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Far Qarden$ 

Land ^ - 

Land Ohargea 

Land Itegistry 

Land Society - 
Land Tax 

Land Yaluea . - - 

Lands Clauses Consolida- 
tion Acts - - - 

Mines, Minerals, and 

Quarries ^ - 

Farka - - - . 

FuUic Drainage 
Fuhlic Health- 

Mepairing Covenajnts 
Sewers - - - - 

Small Holdings 

Tenant for Life 


Waste • 


See title Open Spaces and Becsbation 
Grounds. 

„ Agengt; Sale op Land; Valuers 
AND Appraisers. 

„ Mortgages ; Real Property and 

Chattels Real ; Sale op Land. 

„ Real Property and Chattels Real ; 

Sale op Land. 

Building Societies. 

,, Land Tax. 

„ Revenue. 

Compulsory Purchase op Land and 
,, Compensation 

„ Mines, Minerals, and Quarries. 

„ Open Spaces and Recreation 

Grounds. 

„ Seiners and Drains. 

„ Public IIealth and Local Adminis- 

tration. 

„ Landlord and Tenant. 

„ Sewers and ])rains. 

„ Small Holdings and Small Dwell- 

ings. 

„ Real Property and Chattels Real ; 

Settlements ; Trusts and 
Trustees. 

„ Landlord and Tenant; Real Pro- 

perty AND Chattels Real ; 
Settlements. 


Part I. — In General. 

Power of 666. Apart from statute, a tenant for life of, or any other owner 

limited owner having a limited interest in, land has, in the absence of some 
■ettlS^^Umd. Gxpreas provision in the instrument under which his estate or 
interest arises, no claim against the inheritance for the cost of 
improvements made by him (a\ On the principle that the erection 
of a building is substantially the same thing as the purchase of 
laud (A), money liable to be applied in the purchase of land, 
whether under a public Act of Parliament (c) or under a private 
Act or a settlement, can be applied in the erection of new buildings 
on settled land, but not in improvements or repairs of existing 
buildings (d). 


(a) Doatock v. Blakeney (1789), 2 Bro. C. G. 663 ; Caldecott v. Brown (1842), 2 
Hare, 144 ; Medhias v. Mathiaa (1668), 3 Sm. & G. 562 ; Bowley v. GUnnever, 
[1897] 2 Ch. 603. 

^ (6) lie Newman's Settled Esiatee (1874), 9 Ch. App. 681, per James, L.J., at 
p. 683. 

(r) E.g., the TiSiids Clauses Consolidation Act, 1846 (8 & 9 Viet. c. 18), s. 69, 
or the Settled liSstates Act, 1877 (40 & 41 Viet. c. 18), s. 34. 

(d) Be Leigh's Ketate (1871), 6 Ch. App. 887 ; BrwnekiU v. Caird (1873), L. B. 
16 £q. 493; Be Newman's Settled EsiaUs, svyra; Drake v. Trefusia (1876), 10 
Ch. App. 364. This last-mentioued case has been consistently followed (Be 
Venour's Settled Eetatee, Venour v. SeUan (1876), 2 Ch. D. 622 ; Be Speer's Trusts 
(1676), 3 Ch. D. 262; Donaldson y. Donaldson (1876), 3 Oh. D. 743 ; Jesse r. 
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667 - When a trnst estate is brought within the joriediction of fabx i. 
the High Coart, either in an action or by an originating summons («), Is Oenend. 
the High Court has jurisdiction to expend money liable to be laid g , — . ^ 
out in the purchase of land in repairs necessary for the preservation dlcu^«rf the 
of the trust property, or to raise money for this purpose by sale or 
mortgage of the settled property (/) . This j urisdiction will, however, 
be exercised jealously, and only in cases which amount to actual 
salvage (g). If the court is satisfied that the necessity of the case 
amounts to actual salvage, an inquiry will be directed as to the 
repairs actually necessary to be done (h). 

668. In these circumstances a long series of statutes has statatoiv 
enabled landowners (i), including limited owners, to charge upon powento 
the inheritance, or raise out of money representing the corpus of 
settled land, the expenses of improvements which increase the ^ 
permanent value of such land. 

These enactments are mainly of two classes : first, the successive statates of 
statutes, beginning with the Public Money Drainage Act, 1846 (k), two elaow. 
now practically represented by a series, beginning in 1849, of 
private Acts, constituting various improvement compahies which 
advance money and execute improvements, and by the public 
Improvement of Land Act, 1864(2), and the Acts amending or 
extending it; and secondly, certain provisions contained in the 
Settled Land Act, 1882(m), and other Acts amending or extending 
that statute. 

Lloyd (1683), 48 Ij. T. 656 ; Conway y. Fenion (1888), 40 Ch. D. 512, per 
Kekewich, J., lit p 515 ; yine v. BaJetyh, [1891] 2 Gh. 13, C. A.)> and if any 
casoB (e.f/., lie Leadbiiier (1882), 30 W. It. 378 ; m Johnson's Settlements (1869), 

L. n. 8 Eq. 348) are iTiconaiMtont with the principles therein laid down they 
cannot be boated as haying authority. 

(e) Conway y. Fenton, mpra; Re llarst, Hurei y. Hnrei (1891), 29 L. R. Jr. 

219. 

(/) Conmay v. Fenton, supra; Re Wal degrave, WaUegrave {Earl)y, Sdhorns 
{Earl) (1899), 81 L. T. 632. 

(jf) Re De Teissier's Settled Estates, Re De Teissier's Trusts, Be Teissier v. Be 
Teissier t [1893] 1 Oh. 163 ; Re Hurst, Hurst v. Hurst, sujtra ; Re De Tahley 
(Lord), Leighton y. Leighton (1896), 75 L. T. 328; Re Hawker's Settled Estates 
(1897), 66 L. J. (on.) 341 ; Re Montagu, Derhishire v. Montagu, [1807] 1 Ch. 

685; Re Willis, Willis y. Willis, [1902] 1 Oh. 15, 0. A. ; Re Leyh's ^Uled Estate, 

[1902] 2 Oh. 274. 

(h) Re Jackson, Jackson v. 2'albot (1882), 21 Oh. D. 786, in which case Kat, J., 
followed an unreported case of Clover y. BarUm (1833), 21 ('h. I). 788, n. ; 

Frith V. Cameron (1871), L. R 12 £q. 169 ; Re Hurst, Hurst v. Hurst, supra; 

Re Hawker's Settled Estates, supra; Re Wd-flegrave, Waldegrave (Earl) y. 

Selhame {Earl), supra. The court must be satiBiicd in each case that there is a 
necessity amounting to actual Siilvago, and neithor Re Household, Household y. 

Household (1884), 27 Oh. D. 563, nor Conway y. Fenion, supra, nor Neill v. Neill, 

[1904], 1 1. B. 513, can be relied on as establishing any general principle on 
which the court will act. 

(ft) For improvements effected by public bodies, see titles Fublio Health 
AHD Local Abministbation ; Seweks and Drains. As to diuinage improve- 
ments on common and waiste lands on inclosure uudor the Inolosore Acta 
1836 (6 & 7 Will. 4, c. 115), ss. 38, 39; 1845 (8 ft 9 Viet. a. 118), ss. 34, 61 ; 

1852 (15 ft 16 Viot. c. 79), s. 2, see title Cohhons, Vol. IV., pp. 560 et mj- 

\ h) Oft 10 Yict. 0 . 101 ; see p. 303, post. 

I Q 27 ft 28 Yict. o. 114 ; see pp. 280 seq., post^ 

V) 45 ft 46 Yiot. 0. 38. 



278 


Luid IimtoymaNT. 


pakii. 
Xn GeneraL 

Object of 
earliest Acts 
of first class. 


Land 

Improyement 

oompanlea. 


ImproYcment 
of Land Act, 
1864. 

General 
scheme of 
Acts of first 
classa 


Definition of 
» landowner.*’ 


669. The earliest improvement Acts of the first class (n) were 
passed with the object of facilitating works of agricultnral drainage 
and works for the conversion of waste or pasture into tillage ; and 
for those purposes they enabled landowners (o) to procure advances 
of public money to a limited amount on the security of the lands 
to be improved. 

670. The whole of the advances anihorisod by these improve- 
ment Acts having been applied for and appropriated, it was thought 
expedient that in the future the requisite advances should be made 
by private individuals, and an Act(p) was accordingly passed to 
enable landowners (o) to charge by way of terminable rentcharge, 
upon the inheritance of the lands improved, money burrowed from 
other persons or advanced by themselves for the drainage of their 
lands (</). Almost simultaneously several companies were incor- 
porated by private Acts of Parliinuent for the purpose of executing 
improvements of land and making advances to landowners (o) for 
the expenses of improvements on the security of terminable rent- 
charges arising out of the lands improved (/), and in 1864 the law 
roluiing to the improvement of land a as amended and consolidated 
by tho Improvement of Land Act, 1864 ($), which may be con- 
sidered the type of Acts of this class. 

67L The general scheme of all enactments of the first class 
already referred to (t) is to enable landowners, who apply 
money, whether borrowed or provided out of their own resources, 
in the making of improvements on their land, to cause the lands 
to be charged with such moneys by way of an annual rentcharge, 
which rentcharge includes both capital and interest, and is payable 
by the owner for the time being of the land. 

672. For the purposes of the enactments of the first class (t) 
the " landowner ” is (in effect) defined as the person who is in actual 


(n) The Public Money Drainage Acts, 1846 (9 ft lOVict c. 101 ); 1847 (10 ft 11 
Yict c. 11 ); 1848 (11 ft 12 Viet. c. 119); 1800 (13 ft 14 Viet. c. 31) ; 1856 
(19 ft 20 Vict c. 9). For the exphmHtioij of " first clai-s,” see p. 277, ante. 

(o) For the moaning of ** landowner” in the Public Money Urainago Aota 
and the later Acts, see the text, tn/ra, and ni>te (/)• P. 303, past. 

(p) Private Money Drainage Act, 1849 (12 & 13 Viet. c. 100 } (repealed and 
replaced by the Improvement of liond Act, 1H64 (27 & 28 Viet. c. 114), s. 1 ). 

( 9 } For rentchar^B in goneral, see title RENTcnAROES and Annuities. 

(r) The principol companies for the improvement of land and the private 
Acts incorporating them are as follows:— The General Land Drainage and 
Improvement Company (General Land Drainage and Improvement Go. s Act, 
1849 (12 & 13 Viet. 0 . xcL)); the Lands Improvement Company (Lands 
Improvement Co’s. Act, 1833 (16 & 17 Viet. 0 . cliv,)); amended by the Lands 
Improvement Co.'s Amendment Act, 1865 (18 & 19 Viet. c. Ixxxiv.) ; Lands 
Improvement Co.’s Amendment Act, 1869 (22 & 23 Viet. c. Ixxxu.); and 
Bands Improvement Co. ’s Amendment Act, 1863 (26 & 27 Viet. 0 . cxl.;); the 
Scottish Drainage and Improvement Company (Scottish Drainage and Iiniirove- 
ment Co.'s Act, 1866 fl9 & 20 Viet. c. ux.), amended by Scuttiah Dminage 
and Improvement Co.R Amendment Act, I860 (23 & 24 Yict. c. clxx.) ) ; the 
Land Loan and Enfranchisement Company (Land Loan and Enfranchisement 
Co .’8 Acte, 1860 (23 A 24 Viet. 00 . clxix.» oxciv.)). 

(f) 27 6 28 Viet. 0.114. 

(i) See p. 277, ante. 
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pOBBesBion or receipt of the rents and profits (except lessees at a rack- 
rent or for short terms of years) ivithoat regard to the real amount 
of interest of such person (w-) ; so that it is not necessary for those 
purposes to inquire into his title to the laud, and, provided he is 
the “ landowner,” as so defined, the renlcharge is valid, notwith- 
standing that his title is defective or that he has no title (v). 

It will be observed that, as the “ landowner ” for the time being 
is bound to keep down the rentcharge, the result is that if the 
person who originated the terminable charge continues to be the 
“landowner” during the whole period of its existence, he will, 
although he be a limited owner, bear the whole cost of an improve- 
ment effected under enactments of this first class. 

673. Under enactments of the second class, namely, those con- 
tained in the Settled Land Acts, 1882 — 1890 (7/0» which are designed 
to confer powers on limited owners with respect to settled lands (a;), 
the cost of the improvements is raised out of capital moneys arising 
under the Settled Land Acts (w) and there is no charge on the 
lands nor any liability to repayment or replacement of the moneys 
expended. The limited owner, therefore, bears' only so much of the 
cost as is represented by loss of the Income which would have 
arisen from the capital money expended in the improvement. 

The Settled Land Acts (?r) also greatly extended the list of 
authorised improvements, which had previously been of a purely 
agricultural character, and probably it is to their provIsioiiB that the 
majority of landowners have recourse at the present day in carry- 
ing out improvements ; but very large amounts are still borrowed 
through improvement companies or advanced by landowners on the 


(li) See Improvement of Land Act, 1864 (27 & 28 Viet. c. 114), b. 8, and 
pp. 293, 294, poatj and see Public Money Drainage Act, 1840 (9 & 10 Viet, 
c. 101), 8. 49, and pp, 303, 304, post. 

(v) The landowner must, however, be a person capable of contracting for the 
execution of iinprovemeii is on the land ; tlius a charge on the lands of a limited 
company, whoso borrowings for tho purpose of the impiuvomouts were in 
excess of the powers confon-ed on them by Act of Parliament, was invalid 
iWtnluck iBaran/eaa) v. River Ret Co. (1888), 38 Ch. D. 534, 0. A.). 

iw) The Settled Land Acts, 1882 (45 & 40 Viet. c. 38); 18«4 (47 & 48 Viet, 
c. 18) ; 1887 (50 & 61 Viet, c, 30); 1889 (52 tfc 53 Viet. c. 36) ; 1890 (53 & 54 
Viet. c. 09), rofen'ed to throughout this title as ** tho Settled Land Acts.” For 
tho explanation of "second class,” see p. 277, ante. 

(x) For the purposes of the prosout title canitol money arising under tho Settled 
Land Acts may be defined as either money liable to bo invested in land which is 
to be settled or money arising from the sale of settled land or of some permanent 
element thereof or of chattels settled to devolve with land. For the various 
modes in which capital money may arise, see title Seitlements. When lands 
aze settled by different instruments on the same trusts, capital money arising 
under one deed may be applied in the improvement of lands settled by another 
(Re Mwndy^e Settled A'«fatefl,[1891] 1 Ch. 399,0. A. ; Re Byng'e Settled Katates^ [1892] 
2 Ch. 219 ; Re Stam/ord*B {Lordi Settled Estatee (1890), 43 Ch. D. 84 ; compare 
Donaldaon v. Ronaldaon (1870), 3 Ch. D. 743; Re ClUheroa'a Settled Eatedee 
(1869), 20 L. T. 6). So, too, capital money arising from tho sale of settled land 
m Ireland is applicable for the improvement of English proper^ settled by the 
same settlement (Re Ei/re Coete^ Goote v. Cadogan (1899), 81 L. T. 535), and 
money Ikble to be laid out in the purchase of Bottled land in England is 
avfdlable for improvements on land in Scotland comprised in the same settle^ 
meat (^ Gumey^e Marriage Settlenmt, Sullivan v. Qwwy^ [1^7] ^ 496). 
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security of terminable charges (^),' the principal heads of improve- 
moiitfl being drainage, farm buildings and labourers’ cottages, 
mansion houses, roads, and water supply. 


Part II. — Improvements Authorised. 

Sbct. 1. — Under the Improvement of Land Act, 1864, and Amending 

Acts. 

674. Improvements which may be carried out under the 
Improvement of Land Act, 1864 (jg), were originally confined to 
improvements of an agricultural nature therein specified and proved 
to the satisfaction of the Board of Agriculture and Fisheries to add 
to the permanent value of the lands to be charged to an extent 
equal to the expense thereof (a). This list has been extended by 
subsequoit Acta to — 

(i.) Tlie making of works for the supply of sewage to lands for 
agricultural purposes {b) ; 

(ii.) The erection of a mansion bouse and such other usual and 
necessary buildings, out-houses, and offices as are commonly appur- 

(y) See p. 278, ante. 

h) 27 & 28 Viet. c. 114. 

(a) Ibidny 6. 9. Thei^e improvements were: The drainage of land and the 
Btrailening (sic), widoning, deepening, or other vvihe improving the droinSp 
streams and wator-courses of any land; the irrigation and warping of land; 
the embanking and wcii'ing of laud from the sea or tidal waters, or from 
lakes, rivers or streams in a permanent manner ; the inclosing of lands and 
tho straitening (bic) of fences and redivisioii of fields; the reclamation of 
land, including all oponitioiis necessary thereto; tho making of pei*mauent 
farm roads and permanent tramways and railways and navigable canals for 
all purposes connoctod with the improvoment of the estate ; tlie clearing of 
land; the erection of labourers’ cottages, lamihousos, and other buildings 
required for farm purposes, and the improvement and mldition to labourers* 
cottages, farmhouses, and other buildings fo* farm purposes already orected, so 
as such bnx)rovement or ndiUtions be ol a permanent nature; planting for 
sheltf^r ; tho construction or crocUon of any ongino-housos, wator-wheols, saw 
and other mills, kilns, shafts, wells, ponds, tanks, rc.sorvoirs, dams, lea Is, pipes, 
cx>ndiiits, wator-coui'ses, bridges, weirs, sluices, flood-gates or hatches, which 
will iucreaso the value of any land for agricultural purposes ; the construction 
or improvement of jetties or landing places on the sea coast, or on tho banks 
of navigable rivers or lakes, for the transport of cattle, sheep and other agri- 
cultural stock and produce, and of lime, manure and other articles, and things 
for agricultural purposes ; provided that tho Commissioners (now the Board of 
Agriculture and Ifislieries) (see note (y), p. 281, jmibQ shall be satisfied that such 
works will add to tho nermaueut value of tho lauds to be charged to an extent 
^ual to the expense thereof ; and the execution of all such works os in the 
judgment of the Oommissioners (now the Board of Agriculture and Fisheries) 
may be nocessory for carrying into effect any matter hereinbefore mentioned, or 
for deriving the full benefit thereof. All the improvomonta above specified 
appear to be covered by the list of improvements (see p. 283, post) authorised by 
the Settled Land Acts (lor a list of these Acts, see note (u;), p. 279, ante), and the 
Settled Laud Act, 1882 (43 & 46 Yiot. o. 38), s. 30, extends the enumeration of 
improvements in the Improvoment of Land Act, 1864 (27 & 28 Viet. o. 114), 
B. 9, so as to comprise all improvements authorise by tho Settled Land Acts. 

(3) FubHc Health Act, 1875 (38 & 39 Viet, a 55), ss. 31, 343, which repealed 
and re-enacted the Sewage Utuiaation Act, 1865 (28 & 29 Viot. a 75) ; and see 
title Sxwutfl AVD Dbainb. 
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tenant thereto and held and enjoyed therewith ; the completion of any 
mansion house and such appurtenances ; the improvement of and 
addition to any mansion house and such appurtenances already 
erected ; and the improvement of and addition to any house which is 
capable of being converted into a mansion house suitable to the 
estate (e). Tiie sum to be charged on any estate under settlement 
must not exceed two years’ rental after deducting public charges and 
interest on debts, and other incumbrances and annuities affecting or 
which may_ affect the inheritance after the death of the limited 
owner, or, if other estates settled to the same uses are also subject 
to any of tbo said charges, incumbrances and annuities, a pro* 
portionate part thereof (d). The charge, which does not take 
priority of any Jnciimbranco affecting the land charged at the time 
when the charge is created (c), may bo upon the whole of the 
landowner’s “ estate,” that is, not only on the particular land upon 
which the improvement is executed, but also on any other lands, in 
the same neighbourhood, settled to the same uses (/). The improve- 
ment, if suitable, may bo allowed by tbo Board of Agriculture and 
Fisheries (9), even though no increase of the permanent value of 
the lands in excess of the yearly charge is thereby effected (A). In 
calculating the increase of permanent value resulting from the 
outlay, the effect on the value of the estate of any expenditure by 
tlie landowner on the improvement iu addition to the sum to be 
charged is to be taken into consideration (t). 

(iii.) The construction of reservoirs or other works of a permanent 
nature (/;) for the supply of water to persons residing or engaged in 


_(c) Limited Ownors Bepidcuces Act (1870) Amendment Act, 1871 (84 & 36 
Viet. c. 8-1), B. 3, which (eeo tbul., s. 2) repealed the Iiiinited Ownora Kesidencea 
Act, 1870 (33 & 34 Viet. c. 66), aa. 3, C. The pruvi-inna os to fire inPUR'.nce 
contained in the Improvement of Land Act, 1861 (27 & 28 Vkt. e. 114), npplT 
to liiiiliUaga erected under those Acts (Limited Ownors Aosidenoes Act, 1870 
(33 & 34 Vici. c. j), 8. 8). 

id) Inmited Owners Itosidences Act, 1870 (33 & 34 Viet. 0 . 56), s. 4. 

(e) Ibui., 8. 9; Pr<}eident OUrkt' Mutual rA/eAsiuraiicnAxtaciationv. Lan Lift 
Araitrance Society, [1897] W. N. 73, in which case mort^nifes created by 
trustees of a term of 2,000 years were held to haro priority uvor a chirgo 
created under the Limited Ownors Kosidoncos Act, 1870 (33 A 34 Viet. c. 66). 

(/) See the dodnitiou of “estate'’ iu the liimitod Owners Aosidences Act 
(1870) Amendment Act, 1871 (34 & 35 Viet. c. 84), a. 3. This definition 
appears to have been overlooked in Ae Dwm't Settled EetaU, [1877] W. N. 39. 
her form of particulora to he furnished to tho Board of Agiicnlturo and 
Fishoriea for a charge nndnr this Act, see Enoyclopasdia of Forma and Frecedonta, 
Vol. Vn. p. 32. 

(a) The powors under the Public Money Dramoge Aota and the Improvement 
of Land Act, 1864 (27 & 28 Viet. 0 . 114), now vesiM in the Board of Appricul- 
ture and Fisherioa, wore originally vestM in the Inclosure CVnnmiasioners fur 
England and Wales. For me aucceaaive atam by which the TOwors of those 
Commissioners devolved upon the Board of Agriculture and Fimerics, sec title 
OoituONS, Vol. IV., p. 635. The Board of Agriculture and Fisheries, having 
Buccoedod to all the powers and duties of these Commissiouera in respect of 
improvements un^ the Acts dealt with in this title, is alone referred to in the 
text. 

(&) limited Owners Besidencos Act, 1870 (33 & 34 Viet. c. 60), & 7. 

(0 Ibid., a. 5. 

(k) These works inolude wells, piunps, roservoirs, cistoms, ponds, tanks, 
aqueducts, outs, slnices, mains, pipes, culverts, moohinory, and things for 


Bam. 1. 
Under the 
Improve- 
ment of 
Laud Aet. 
1864 etc. 

The sum to 
be charged. 


Water supply 1 



Land Xkpbovxubnt. 


But. 1. labour on the lands on which the works are situate, or on anjjr other 
Under the lands settled to the same uses, or for the more convenient or 
IminUTa- profitable user of such lands, or for the supply of water to any 
mentof sanitary or other local authority or water company, or to any 

^252^’ or other person. Except where the improvement 

IBM etc. ^ supply of water for the use of persons residing or 

engaged in labour on the estate, it must be shown that the works 
will for any purpose (1) effect a permanent yearly increase in the 
value of the lands, or will be permanently productive of a yearly 
revenue to the owner of such lands exceeding the yearly amount 
proposed to be charged (in). Any agreement for the supply of 
water to a local authority, or to a manufacturer or other person, 
must be approved by the Board of Agriculture and Fisheries, 
and no premium may be reserved thereby by the land-owner (n). 

OrntrUnitiona 675 . Contributions made by a landowner towards the expenses 
to district incurred by a district council for the purpose of supplying water to 
eonnciis. ^ ^ lands may (o), with the sanction of the Board of Agriculture 

and Fisheries, be charged on the land in the same manner and with 
the like effect as in the case of a charge under the Improvement of 
Land Act, 1864 (p). Where the contribution is by agreement to be 
payable by half-yearly instalments the charge may be made in 
favour of the district council, to secure the payment to them of 
the contribution {q). The charge must not be made for any term 
exceeding twenty-five years (r) ; but, if the supply be beneficial to 
residents or labourers on the estate, the charge may be sanctioned 
even though it be not shown that the supply will cff.ict an increase 
in the value of the land {a). The requirements of the Improvement 
ot Land Act, 1864 (p), with respect to matters and proceedings 
previous to tlie execution of a charge (f), may be dispensed with 
in cases where the annual amount payable under the proposed 


supplying or used in supplying water (Liroiied Owners Besenroirs and Water 
Supply Further Facilities Act, 1877 j[40 ft 41 Viet. o. 31), s. 10). The execution 
of Buw works is an improveinont within the Act or artiolos of association of 
any improveinont company s. 7). As to subscriptions for constmetion 

of waterworks by a water comiiany, see p. 300, post. As to water supply 
generally, see title Wateb Supply. 

(l) Not merely for agricullural purposes, as in the Improvement of Land Act, 
1864 (27 ft 28 Viet. c. 114), s. 9 (10) ; soo note (a), p. 280, atOe. 

(m) Limited Ownors Beservoirs and Water Supplv Further Facilities Aot, 
1877 (40 ft 41 Viet. c. 31), s. 6. 

(n) Ibid., s. 6. The Act snfoguards water rights (ibid., s. 9), as to which see 
titles Easbitrntb and Froitts a Prsndse, Vol. XT., pp. 310 et tea., 337; 
Watbbs Ain> WATxncouBsns ; and also (Limited Owners Beservoirs ana Water 
Supply Further Facilities Act, 1877 (40 ft 41 Viet. c. 31), s. 4) incorporates the 
prowons of the Waterworks Clauses Act, 1863 (26 ft 27 Viet. c. 93), with 
respect to the security of reservoirs, os to whidi see title Wateb Supply. 
As to the procedure, see p. 294, post. 

(o) District CounoilB (Water Sup^y Facilities) Act, 1897 (60 ft 61 Viet 
0 . 44), s. 1. 

(p) 27 & 28 Viet. c. 114. 

(q\ Ibid., B. 2. 

(r) Ibid., B. 3. 

(s) Ibid., s. 4. 

(t) See 1^. 294, 297, post. 
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charge does not exceed the rate or rent payable for water supply 
at the date of its execution («)• 

676. All improvements on which capital money arising under 
the Settled Laud ActB(w) may be expended (a;) may now be 
treated as impruvemenls authorised by the Improvement of Land 
Act, 18(>4(2/), and their cost may be seenred by way of termin- 
able charges in accordance with the prescribed procedure (a). 
Except by the adoption of this procedure, there is no jurisdiction to 
charge the inheritance of settled land with the cost of improvements 
authorised by the Settled Land Acts (b). 


Sbot. 2. — Under ihe Acts oj Private Improvement Companies. 

677. Each of the improvement companies already referred to (c) 
was originally restricted in its operations, whether as to execution 
of improvements or the advance of money for their execution, 
to the particular improvements specified in its Acta. But now 
by statute (d), these companies are authorised, by resolution 
passed by three-fourths of the shareholders present at an extra- 
ordinary meeting specially summoned for the purpose, to adopt, as 
improvements autliorised by their own Acts, all or any of the 
improvements which are authorised by the Improvement of Land 
Act, 1864 (y), or by the enactments amending and extending the 
scope of that statute («). The principal improvements specified in 
these private Acts are agricultural drainage, irrigation, embanking, 
inclosing, and reclaiming, the making of fam roads, farm buildings 
and mills and waterworks for farm purposes, and planting. 


Sect. 3. — Under the Settled Land Acts, 1882 — 1890. 
Scb-Sect. 1 . — Nature of Inqyrovements. 

678. The Settled Land Acts (w) contain lists of the improve* 
ments authorised by them (/), and form a complete code within 
which every improvement, however beneficial, must fall, if it is to 


(а) Dbtrifit Goundla (Watei Supply FacUitios) Act, 1897 (CO & 61 Viet. 

0 . 44 ), B. 6 . 

(w) See note (u;), p. 279, ante. 

(x) As to these imiiroTemeub*, soe note (/), infra. 

(«) 27 & 28 Viet. c. 114. 

(aj Settled Land Act, 1882 (46 & 46 Viot c. 38), s. 30; see pp. 294, 207, port. 

(б) Siaudiny y. Oray, [1003] 1 L H. 49 ; aud see nute {to), p, 279, ante. 

(r) Bee note (r), p. 278, ante. 

(d) Improvemout of Land Act, 1899 (62 & 63 Yict. o. 46), s. 0 (1). 

i e) I bit., B. 1 (3). These Acta ore Bpecillcd on pp. 280 et teq., ante, 
f) The Settled Land Act, 1882 (49 & 46 Yict c. 38), s. 29 (i.)-(xx.), specifies 
the following improvements : — 

(i.) Drainage, moluding the straighteuing, widening, or deepening of diaina, 
streams, and wateroourses : 

(ii.) Drigation; warping: 

(iiL) Drains, pipes, and maohinerj for supply and distributUm ol sewsgo ss 
nanturet 
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Land Improvement. 


SxoT. s. be paid for out of capital money under their provisions ( 9 ), and 

Under the they act as a guide to the courts in the exercise of their general 
Settled jurisdiction to sanction expenditure out of capital on repairs, which 
Land Acts, jurisdiction, if exercised at all where the Settled Land Acts(/t) do 
18 82—1 890. jjQt apply, will be confined strictly to cases of salvage (i). 


Interpreta- 
tion m 
Btatutory 
ImproYe- 
menta 


679 . The Settled Land Act, 1882 (J), includes, with considerable 
additions, all the agricultural improvements enumerated in the 

(it.) Einbnnkiiig or weii'ing from a river or lake, or from tho sea, or a tidal 
water (see Re Jiethlehem and IhidemU Hospitals (1885), 30 Oh. D. 641) : 

I T.) Groynes; seawalls; defonccs against water : 

vi.) Inclosing ; straightening of fences ; re-division of fields ; 

vii.) Ileclanifition ; dry warping t 

viii.) Farm roads ; private roads ; roads or streets in villages or towns : 

i ix.) Clearing; trenching; planting: 

X.) Cottages for labourers, farm-servants, and artisans, employed on the 
settled land or not : 

(xi.) Fannhouses, offices, and oiit-buildiugs, and other buildings for farm 
purposes : 

(xii.^ Saw mills, scutch mills, and other mills, watcr-wlicels, ongino-housos, 
and kilns, which will increase tho value of tho settled land for agriciilturai 
purposes or as woodland or otherwise : 

(xiii.) Beservoirs, tanks, conduits, watorcourses, pipes, wells, ponds, shafts, 
dams, weirs, sluices, and other works and machinery fur supply and distribu- 
tion of water for agricultural, manufactuiing, or other purposes, or for 
domestic or other consumption ; 

i xiv.) 'rramways; railways; canals; docks: 

XV.) Jetties, piers, and lauding jdaces on rivers, lakes, the sea, or tidal 
waters, for facilitating transpoit of poisons and of agricultural stock and pro- 
fluco, and of munuio and other things retail od for agricultural purposes, and of 
minerals, and of things required for mining jiiirposcs : 

(xvi.) Markets and markot places : 

(xvii.) Streets, roads, paths, squares, gardens or othor open Bpaco.s fru* the 
use, gratuitously or on payment, of the public or of individuals, or for dedica- 
tion to the public, ^e same being nocessury or proper in connection with the 
Gonvereion of land into building land : 

(xyiii.) Sewers, drains, watercourses, pipo-moking, fencing, paving, brick- 
making, tilo-maluug, and other works necessary or proper in connection with 
any of the objects aforesaid : 

(xix.) pits for mines and other preliminary works necossary or proper 
in connection with development of mines : 

(xx.) Beconstniction, eiilargoment, or improvement of any of those works. 
To these the Settled Land Act. 1890 (53 & 54 Yiot. c. 69), s. 13, a^ed : — 

(i.) Bridges : 

(ii.) Maung any additions to or alterations in buildings reasonably necessary 
or proper to enable the same to be let : 

(lii.) Erection of buildings in substitution for buildings within an urban 
sanitary district taken by a local or othor public authority, or for buildings 
taken under com^iulsory powers, but so that no more money he oxpendod t-b an 
the amount received for the buildings taken and the site thereof : 

(iv.) The rebuilding of tho principal mansion house on tho settled land ; pro- 
vided that the sum to be applied under this sub-section shall not exceed ono-h^ 
of the annual rental of the settled land. As to the procedure for obtaining 
aimroval to expenditure under those Acts, see pp. 289 et seq., post. 

ly) Re Willis, Willis v. Willis, [1902] 1 Ch. 15, 0. A., per Eomeh, L.J., 
atp. 23; Re Blayrav^s BeUUd Kstates, [1903] 1 Ch. 560, 0. A., per CozENS- 
Hasdt, L. J., at p. 564 ; Re Gerard's (Aom) Settled Estate, [1893] 3 Ch. 252, 0. A. 
(A) See note (la), p. 279, ante. 

(i) Re Dc Teissier^s SdtUd Estates, Re I)e Teissier's Trusts, He Teissier v. 
He Teissier, [1893] 1 Ch. 153; Re WiUis, Willis v. Willis, supra* For tbo 
Jurisdiction of the court in cases of salvage, see p. 277, outs. 

(y}45A46 Viot. 0 . 88 . 



Past II. — iMPROvsHBirfs Authobisid. 

Improvement of Land Aot, 1864 (^0 ; and the fact that an improve- 
ment has been sanctioned under the latter Act, as coming within 
a provision substantially identical with a provision of the Settled 
Land Act, 1882 ( 1 ), is good evidence that it is an improvement 
within the Settled Land Act, 1882 (m). The list has been inter- 
preted by the courts with some liberality (n) ; but, except where it 
has been expressly extended by the Settled Land Acts (o) to other 
objects (p), it will be confined to works incidental to the use of the 
land itself as agricultural land( 9 ). 

680 . The expenses of making streets, roads, or other open 
spaces, whether for the use of the x^ublic or individuals, or for 
dedication to the public in connection with the conversion of land 
into building land, may be paid out of capital money under the 
Settled Land Act, 1882 (r), or they may be raised by mortgage or 
charge on land, or out of moneys liable to be laid out in the pur- 
chase of land or the income of such moneys, or out of accumula- 
tions of income under the provisions of the Settled Estates Act, 
1877 (s). 


(^) 27 & 28 Yict. c. 114. SoeT^c Neiohiia Settled Eatcdes, [1890] W. N. 24, 
C. A. For the ioiprovementa specified in the Iiuprovemeut of Laud Act, 1864 
(27 & 28 Yict. c. 114), s. 9, see note (a), p. 280, ante. Bridges, which were an 
improvement undor the laf^t-mentioiied Act, aro now authoritied by the Settled 
Land Act, 1890 (53 & 54 Viet. c. 69), s. 13 (i.) ; see note (/), pp. 283, 284, ante, 

(0 46 & 46 Yict. c. 38. 

(m) Ite kernel/ 8 Scaled Kataies, [1898] 1 Oh. 508. 

(n) Thus, the Settled Land Act, 1882 (45 & 46 Yict. c. 38), s. 25 (vi.), includes 

now fences partly m place of old fouces and partly to divide a park for grazing 
purpobos {He l^crney^a Settled Estates, supra) ^ and also the rc-biiilding of a garden 
wall HO as to inclose more ground {lie Diniraven^a {Earl) Settled [1907] 

2 Oh. 417). So, too, new farm building {He Liaburne^a {Earl) Settled Estates. 
[1901] W. N. 91), and reproofing farm onildings with galvanised iron instead 
of thatch {lie Vemey'a Settled Estates, supra), have been allowed under the Settled 
Laud Act, 1882 (45 & 46 Yict. c. 38), s. 25 (xi.); but neither sub<section 
aulhoiises expenditure on the rcoonsti'uctioii of unmortared stone walls that 
divide fields {He Marlborough's {Duke) Settlement (1892), 8 T. L. B. 201). For 
what has been included in the Settled Land Act, 1882 (45 & 46 Yict. c. 38), 
B. 25 (i.), under drainage and in ibid, (xiii.), under supply of water for domesho 
purposes, see note (2), p. 287, post. 

f o) See note {uA, p. 279, ante. 

p) See the Settled Land Act, 1862 (45 & 46 Yict. c. 38), s. 25 (xiii.), (xiv.), 
(zv.): note (/), pp. 283, 284, ante; and see note (2), p. 287, post. 

( 9 ) lie Earring^* s {Earl) Settled Estaxea (1006), 75 L. J. (ou.) 460, 0. A. For 
example, an oiigine-house to supply electric light {lie Leconfield's {Lord) Settled 
Estates, [1907] 2 Ch. 340), or mills for commercial purposes {Be Harrington's 
{Earl) Settled Estates, supra), ore not improvements within the Acts. The 
costs of an engine-house and accumulating room were allowed in Ue Blagrave's 
Settled Estates (1902), 87 L. T. 62 ; but havmg regard to the observatioiiK of the 
Oourt of Appeal in the same case {Be Blagrave's Settled EstaJtes, [1903] 1 Ch. 560, 
564, 0. A.), and tho other lutei* decisions, the docudnu in the court below cannot 
now be regarded as an authority. 

(r) 45 & 46 Yict. c. 38, s. 25 (xvii.), (xviii.) ; see note (/), pp. 283, 284, ante. 
A cricket ground is an improvement within toe Settled Land Act, 1882 (45 & 46 
Yict. 0 . 38), B. 25 (xvii.) ; but a pavilion is not a work in connection with it 
within t&id., s. 25 (xviii.) {Be (Muell Park Estate (1904), 48 Sol. Jo. 193) ; com- 
paie Be Be La Warr's {mtrl) Settled Estates (1911), 27 T. L. B. 534 (where an 
expenditure of capital moneys upon the construction of a golf course and dub- 
house in connection with the course was aUowod). 

(«) 40 ft 41 Yict. Oi 16, 1 . 21. For tho prooeauro under that Aot, oeo titlo 
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681 . Preliminary works in connection with the development of 
mines are improvements within the Settled Land Acts (s), as are 
their reconstruction, enlargement, and improvement at a later 
date, when they are no longer required for preliminary workings, 
but have become permanent (0* 

682 . Cottages for labourers, farm servants, and artisans were 
among the original improvements authorised by the Settled Land 
Act, 1882 (ti ) ; and by subsequent Acts (a) the list has been extended 
to include the provision of dwellings immediately (b) available for 
the working classes (which expression includes all classes of persons 
who earn their livelihood by wages or salaries (c)), either by building 
new buildings or by means of the reconstruction, enlargement, or 
improvement of existing buildings, provided that such provision (d) 
is not in the opinion of the court injurious to the estate, or is 
agreed to by the tenant for life and the trustees of the settlement. 

683 . If it is intended not to occupy but to let buildings on 
settled land (s), such structural (/) additions or alierations of a 


Settlements. As to the dedication of land for open spaces, either under the 
Settled Estates Act, 1877 (40 & 41 Yict. o. 18), or under the Settled Tjiind Act, 
1882 (4d & 46 Viet. c. 88), s. 16, see title Open Spaces and Reciieation Grounds. 

(«) See note (/), pp. 283, 284, ante; see abo note (ff’)i P* ^79, aiitf. 

{(] See the Settled Land Act, 1882 (45 & 46 Viet. r. 38), s. 25 (xia.), (xx.), and 
note (/J, pp. 283, 284, ante ; Re Mundy'a Settled Katatea, [ 1891 1 I C^. 899, C. A. 
As to mines generally, see title Mines, Mineuals, and (Quarries. 

(u) 45 & 46 Viet. c. 38, e. 23 (x.); see note(/), pp. 283, 284, ante. Gardeners 
are labourers within this provision (ife Liahurne\ (Karl) Settled AVafes, [1901] 
W. N. 91). 

[a] Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 7 (1), replacing 
the rloiisiiigof the Working nasses Act. 1890 '58 A 54 Viet. o. 70), s. 74 ll](b) ; 
see title Public TIealth and Ti<iOAL Adminirtkation. 

(5) Dwellings, utheiwiao aiiitiiMo, but which me in fnet occii]ned by pernoiis 
who are not members of the working classes, were held not to l>e within *^he 
Housing of the Working CluRses Act, 1890 (53 & 54 Viut. c. 70) (Re dnlverleu'a 
Settletl KataieSf [1904] 1 rh. 150). 

(c) Settled Ijund Act. 1890 (53 & 54 Viet. o. 69), s. 18 An estate agent 
is not a member of the woikiiig classes within this defiiiitinii {Re flernrd'a{Lord) 
Settled Eatate, [18981 8 Gh. 252, 0. A., disapproving Re Uonyhnm K tate >1885), 
30 Oh. D. 102, on this point; As Overatone^a {Lord) Settled Ealate!^ 1907), 128 
L. T. Jo. 822}. 

{d) It was nold under the Housing of the Working Classes Act, 1890 (53 A 54 
Viet. o. 79), B. 74 (1) (b), that the moviso in that Act that buildings should not 
be injurious to the estate only appfied to new buildings and not to additions 
and improveinentB to existing ouildingn (/Ze Calverley*a Settled EatateK, auura) ; 
but this decision do^ not seem to apply to the different lanjniage of the 
Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 7. The provision 
a tenant for life of dwellings for the working clasRes on settled land, at 
his own expense, with the previous approvRl in writing of the tiustees, is not 
to be deemed an injury to any interest ui revei-siuii or remainder ui that land 
{iM., 8. 7 (2) ). 

(e) Re De Teiaaier^a SeHkff Eafatea. Re De 7'eiaaier*a Trn ta^ Ih v. He 

Teiaeiief, [1893] 1 rh 158, appmvod in Be Oerunl^H {Lord) S*tiletl Estate^ aujera; 
Stanfo!^ v._ Roberta^ 440. Alterations ui property ali'eady let are 

authorised if the tenant gives notice that he will quit unless they are made 
{Ea Calvtrley^a BMed Eaiatea, anpra), 

(/) Blagravife Settled J^tate§f [1903] 1 Oh. M0» 0. A., approving Be OkiMe 

fiiMimsnf, [1902] S Ch* 837. 
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r 

permanent nature ig) to or in existing (h) buildings as a reasonable Bbct. a. 
and prudent owner of property, if be were absolutely entitled. Under the 
would make for the purpose of enabling him to let the property (t), Settled 
are improvements {j) within the Settled Land Acts (fc). 

684. The expense of rebuilding (1) the principal mansion — 
house (m) on settled land in a style and on a site more or less Bebuilding 
corresponding with the original (n) may be paid for out of capital 
money (o) to the extent of one-half of the total annual rental of 
the whole settled estate (p). 


(^) lie Tucker's Se'iletJ Eaiate/i, [1895] 2 Ch. 468, G. A. Whether the character 
of the additions and jltor.itions is Ruen as to bring the case witbiu the Settled 
Land Acts is a question of f jct for the court to decide. The court has refused to 
allow the payment out of capital moneys of repairs incidental to the ordinary use 
and occup<ition oi the property, suoh as alterations in drainage (Jle Tudeer's >eliM 
Estates, fiu;>ra), or of fixtures attached to a building whi3i merely add to its 
amciiities, such as electric plant {He Blagrave'a Settlid Eatatea, [1903 J 1 Ch. 560, 
G. A ••approving He Clarke' a SMement, [1SJ02] 2 Ch. 327, and overruling Re Freakda 
SeiUevnent, Kinnairdy, PVea/c0,[19O2] 1 Gh. 97), or a heating apparatus (/^e OobkelVa 
Settled Eaiatea^ [1894] 1 Ch. 485), or of an alteration in the shafting of a mill {Re 
Ilamuf/ton'a (Earl) Settled Eaiaiea (1006), 75 1j. J. (CIL) 460, 0. A.). .On the other 
hand, structural drainiige works (tie Thomaa^ Weatherall'v, T/ioma^, [1900] 1 Ch. 
319 ; He Let onfield' a (Awf) Settled Eataiea, [1907J 2Gh. 340; compare Standing v. 
Cray, [1903] 1 1. R, 49), the replacing of a roof or a change in the main entrance 
of a house {Re OaakeW** fettled Estates, aitjjra), the erection of a wash-house and 

S rivy [He Calverley'a Settled Eatatea, [1904] 1 Ch. 150), the substitution of solid 
oors of ct)Ti( rote tor ordinary floor boanls in order to keep out dry rot {Stanford v. 
Roberta, aiijtra), have been held to be improvements within the Settled Land Acts. 

(/i) The erection ot now buildings in the place of old is not an addition or 
alteiMtioii {Re Leneaan^Cower'a Settled Eaiaie, [1905] 2 Gh. 95). 

(t) Stanford v. Roberta, av^tra. 

Ij) Settled Land Act, 1S90 (53 & 64 Viet. c. 69), s. 13 (ii.) ; see note (/), 


pp 2H3, 284, ante. 

(/r) S.*e note \ w), p, 279, ante, 

(/) Reptiirs and .ilterations, however extensive, do not amount to a rebuilding 
( He De Teia^ter'a Settled Estatea, Re De Teia&ier^a Trusts, De TtiaBter v. De Tetaa/ier, 
[1803] 1 Ch. 153; Re De TabUg {Lord), Leighton v. Leighton, [1896] W. N. 162; 
Re WrighVa SeUUd Eatatea (1900), 83 L. T. 159). It is, however, a question of 
luct in each case as to what amounts to a rebuilding {Re Walktr'a Settled Estate, 
[1894] 1 Gh. 189; Re Kensington Setileil Eatates (190^, 21 T. L. K. 351; Re 
Dunham Maaaey SM/ed Kafaies (l906), 22 T. L. E. 695 ; Re Legh'a Settled Estate, 
[ 1 902] 2 Ch. 274). The improvomont of the architectural amenities of a mansion 
house does not oome within the provision (Re Gerardos (Lord) Settled Estate, 
[1893] 3 Gh. 252, C. A.). The complete recountruotion of the drainage system 
of a m;uision house, :ib distinguisbed from improvements in tbo existing system 
(Re Gerard's {Lord) Settled Estate, aupra, dianjijiTOvms Re HougMon Estate {IHS5), 
30 Gh. D. 102), has been allowed under the Settled Land Act, 1882 (45 & 46 
Vic‘t. 0. 38), R. 25 (i.) (Re Dunraim'a (Earl) Settled Estates, [19071 2 Ch. 417). 
The Settled Land Act, 1882 (45 & 46 Viet. o. 38), s. 25 (xiii.), has been held to 
authorise a new water supply (Be Kemington Settled mtatea, supra), or a ve^ 
large addition to an existing water supply (Re Houghton Estate, supra \ Re 
Bidwer Lytton'a WiU, Knebioorth Settled Eatatea (1888), 38 Ch. D. 20, G. A.), 
including a supply of water for the extinguii^ment of nre with complete equip- 
ment, such as hydrants and hose (Re Dunraven'a (Earl) Settled Eatatea, supra). 

(m) This means Ihe actual house and outbuildingB connected with it, not merely 
physically, but by oooupation, enjoyment, and propinquity {^ Gerard's {Lord\ 
Settled Estate, supra, at p. 261). It does not include a laundry 250 yards 
distant (if4 Dunraven'a (Earl) Settled Estates, ettpra), 

(n) Be WaXkeFe Settled Estate, supra ; Re Kensington Settled Estates, supra, 

(o) Settled Land Act, 1890 (53 & 54 Viet. c. 69), s. 13 (iv.). 

(p ) iZs Gerard's (Lord) Sd^ Estate, supra. The annual rental includes ths 
inoomo of invested capital moneys (f2e De TeUaieFa Settled Estates, Re De 
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If buildings are taken b; a local or public authority or undei; 
compulsory powers, the amount received for the buildings taken 
and the site thereof may be expended in the erection of buildings in 
substitution ( 2 ). 

686. The reconstruction, enlargement, or improvement of any 
work that is an improvement within the Settled Land Acts (r), how- 
ever and whenever made (s), is an improvement within the Acts (t). 

686. Capital money arising under the Settled Land Acts (r) may 
be applied in payment of any money expended by a landlord 
under or in pursuance ol the Agricultural Holdings Act, 1908 (t^), 
or any enactment thereby repealed, or under custom or agreement 
or otherwise (a), in or about the execution of certain spocilied 
improvements (Jb) ; or in discharge of any charge created on a 
holding under the Agricultural Holdings Act, 1908 (a), or any 
enactment thereby repealed (c). 

Tcisaier'a Trusts, T>e 'Teissier v. De Teissier, [1893] I Ch. 153) ; and of fnnns 
usually let but actually unoccupied at tlio moment (i'e Wallicr'a Settled Estate, 
[1894] 1 Oh. 189), without allowance fur the cost of repairs (/I'e Kenaimjitm 
Stilled Estates (I90o), 21 T. L. B. 351), but it doos not incliido any allowance as 
a rental value of a mansion and park in the occupation of the tonant for life or 
of a farm held and fanned by him [Re Walker's Settled Estate, supra, at p. 193). 

[q) Settled Laud Act, 1890 (53 & 64 Vict. c. GU), s. 13 (iii.); se© uote (/), 
pp. 283, 284, ante. 

(r) See note (a), p. 279, ante. 

(a) Be JDunravcn'a [Earl) Settled Estates, [1907] 2 Oh. 417; compare Re 
Mundys SettM Estates, [1891] 1 Ch. 399, 0. A.; Re Galverlcy's Settled Estates, 
[1904] I Ch. 150. 

[t) Settled Land Act, 1882 (45 4 46 Vict. c. 38), s. 26 (xx.); see note (/), 
pl\ 283, 2S4, ante. 

(n) 8 Bdw. 7, c. 28, s. 20, which is a re-enactment of the Af^ricultural 
Holdings (England) Act, 1883 (46 & 47 Vict. c. 61), s. 29, as amended by the 
Agricultural Holdings Act, 1900 (63 & 64 Vict. c. 50), the two hitter Acts being 
repealed by the Agricidtural IJoldiugs Act, 1008 (8 Edw. 7, c. 28), which is a 
consolidating Act. As to the Agncultural Holdiiigs ( England) Act, 1883 (46 & 47 
Vict. c. 61), H. 29, see title Aguicultuhe, Vol. L, p. 2G7. 

(a) The words “ under cu^tom or agreement or oLhorwdse” did not occur in 
the Agricultural Holdings (England) Act, 1883 (46 i& 47 Vict. c. 61), which 
was conllned to moneys ex 2 )ouded in pursuance of that Act, but were inserted 
by the Agricultural Holdings Act, 1000 (G3 & 64 Vict. c. 50), s. 3 (3). Silos, 
which are an imiirovcmont withiii the Agricultural Holdings Acts, erected 
by a tenant for lifo on land in his own occupation, were held not to be an 
improvement within the Settled Land Act, 1882 (45 & 46 Vict. c. 38), s. 25 
[Re Broadwater Edate (1885), 54 L. J. (cH.) 1104, C. A.). The Agricultural 
Holdings (England) Act, 1883 (46 & 47 Vict. c. 61), was not cited to the court on 
that occasion, and it is difficult to see how it could liave a^iplied, but it might 
possibly be hold that the wider words of the later Agr 1 cult 11 r. 1 l Holdings 
Acts, 1900 (63 & 64 Vict. c. 50), and 1908 (8 liidw. 7, c. 28), make improvements 
under those Acts impruvoments under the Settled Land Acts (see note [w), 
p. 279, ante). 

(h) The improvcinonts are specified in the Agricultural Holdings Act, 1908 
(8 }<idw. 7, c. 28), Sched. I., Parts L and II., which are identical with the 
A^cultural Holding Act, 1900 (63 & 64 Vict. c. 50), Sched. L, Farts I. and 
IL, as to which see title AoRrouLTUBB, Vol. I., pp. 260, 261, notes (c), (/). 

(c) Agricultural &oldmgs Act, 1908 (8 Edw. 7, 0 . 28), b. 20 (2). As to 
the TOwoT of the loxtdlord on paying compensation to obtain a charge, 
Bee the Agricultural Holdijigs Act, 1908 (8 Edw. 7, c. 28), ss. 15—19, which 
replace the Agricultural Holdings (lilngiand) Act, 1883 (46 & 47 Vict. c. 
61), SB. 29, 30, 31, 32, as amended by the Agricultural Holdings Act, 1900 (63 
4t <H Vict. 0 . 50), B. 3, and see title Agrioulturb, Vol. L, p. 266, 
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Sus-Seot. 2. — Exeaition Im^pnvtmmU. * 

687* A tenant for life may himself execute any authorised 
improvement, and enter into any contract relating to the execution 
thereof, with power to vary or rescind the same (d). He may also 
concur with any other person interested in executing, or contribut- 
ing to the costs of, an authorised improvement (e). 

Part III. — Procedure under the Settled 
Land Acts, 1882 — 1890. 

Sect. 1 . — Submission and Approved of Scheme. 

688. A tenant for life (/), who is desirous of applying capital 
money in payment for an authorised improvement^ may submit a 
scheme for its execution, which must show the proposed 
expenditure (.7). 

If the capital money is in the hands of the trustees of the 
setilnmeut, the scheme must be submitted for approval to the 
trustees, who are bound to satisfy themselves that the improvement 
proposed is an improvement authorised by the Settled Laiid Act8(/0 
and is for the beuedt of land comprised in the settlement, and that 
the scliemo for tlie execution of the improvemont is a proper one 
for carrying out tliat improvement. They should also be satisfied 
that, in preparing and submitting the scheme for their approval, 
the tonant for life was acting under competent skilled advice in 
reference to the execution of that improvement, and that he has 
regard to the interests of all parties entitled under the settle- 
ment (i). Failure to assure themselves on these points will expose 
them to liability for approving an improvident scheme (y), but they 
are not concerned with the general policy of the tenant for life as 
to the improvements that he may propose {k). If the tenant for life 

{d) Settled Land Act, 1882 (45 & 46 Yict. 0 . 38), s. 31 (1), (y.). For the 
contractual powers of a tenant for life generally, see title S]£Tti«ementb. 

( 0 ) Settled Land Act, 1882 (45 & 46 Yict. c. 38), b. 27. This has been hold to 
authorise the investment of capital money in a water company formed to 
f. apply water to a building estate {He Orwm Varlt Estate ^ [189*1] W- N. 135). 

(/) As to who is a tenant for life or a person having the powers of a tenant for 
life under the Settled Land Acts, see title Settlements. Trustees of the scttlc- 
iiient in this connection are the trustees for the purposes of the Settled J^and 
Acts (see note (w), p. 279, ante\ for whom see title Settlements. 

ig) Settled liond Act, 1882 (45 & 46 Yict. 0 . 38), a. 26 (1). Unletis the 
approval is expressly made conditional on the expenditure shown in the 
scheme not being exceeded, extra expenditure neceBsuxily meurred in carrying 
mit the scheme may be paid for out of capital money (i2e Bulwer Lytton'a Wilf, 
Knelnvorth Settled Eslatea (1888), 38 Ch. D. 20, C. A.) ; see also Re EgmonVa {Earl) 
Settled Estates, [1908] W. N. 176; Settled Land Act, 1890 (53 & 54 Yiot. o. 69), 
B. 15, and p. SSI, poat. For forms of submission of scheme by tenant for life 
to the trustees of the settlement and approval by them, see iSnoyclopiodia of 
Forms and Precedents, Yol. XlII., pp. 717, 719. 

(h) See note (to), p. 279, ante. 

Uy ReE<fmont*e{Earl) S^led Satatea, Lefroy v. Egmcnt (Karl), [1906] 2 Gh. 151. 

Ij) Re Jvor/oZ^’s {Duke) Parliamentary Estates, Norfolk {Duke) v. Herriee {Lord), 
[1900] 1 Oh. 461, 468. 

(A;) Be EgmonVe {Earl) SMed Estaltee, Lefroy v. Egmai^ {Earl), eupra. If the 
trustees are satisfied as to the particular scheme submitted to them, they need 
not consider, for instance, the number of previous schemes or the amount of 

H,L.— xvin, • L 
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is an infant, the trustees have poorer to prepare and approve their 
own scheme (2). 

689. If the money is in court, or an application is made to the 
court (m) in the event of the refusal of the trustees to approve a 
scheme (n), the scheme must be submitted for approval by the 
court, which will, of course, have to be satisfied on the same points 
as in the case of approval by the trustees (o). 

The fact that there is no capital money available for carrying 
out a scheme does not prevent the approval of a scheme either by 
the trustees or by the court (p), or the decision of the legal question 
whether the proposed works are improvements within the meaning 
of the Settled Land Acts (q). 

Seot. 2 . — Payment out of Capital Money. 

690. If the capital money to be expended is in the hands of the 
trustees, then, on a certificate either of the Board ot Agriculture 
and Fisheries (r), or of a competent engineer or able practical 
surveyor, nominated by the trustees and approved by the Board or 
the court (s), of the proper execution of any work or operation com- 
prised in an improvement shown in a duly approved scheme and of 
the amount properly payable in respoct of the work done, or on 
an order of the court (t), it may be applied by the trustees in 
payment of such amount (ii). 


capital monoy already, or liable to be, expended thereunder, or the general 
connection between the improvemontB mentioned in tho echome proposed for 
their approval and improyemeiits contained in Bchomes already sanctioned [lit 
Efjmxynt's {Earl) Settled EatateSf Le/rm/ t. Egmoiit {Earl)^ [1906] 2 Gh. 151). 

(Z) Jte Grey's Court Estate^ [1901] tlT. N. 60. 

(m) ** Court” means the High Court of Justice (Settled Land Act, 1882 
(45 & 40 Viet. c. 38), s. 2 (ix.) ). 

(n ) Settled Laud Act, 1882 (45 & 46 Viet. c. b. 44. All applications to 
the court should be by summons (t^., b. 46 (3), and Settled Lund Act llules, 
1882, r. 2 (Stat. R. & O. ^v., Vol. XII., Supreme Court, England, p. 743), though 
in cases where a petition is more advaotageous tho costs of a petition may be 
allowed (lie Jlelhlehem and Bridewell Hosvilah (1885), 30 Ch. D. 541). 

(o) Settled Land Act, 1882 (45 & 46 Viet. c. 38), h. 2G (1). 

( p) Re Norfolk's {Duke) Farliarmniary Estates^ Norfolk {Duke) v. Uerries {Lord), 
[19(K)] 1 Ch. 461. 

{q) Re Calverley'a Settled Estates, [1904] 1 Oh. 150, 153. For a list of the 
Settled Land Acte, see note (ta), p. 279, ante, 

(r) Settled Land Act, 1882 (45 & 46 Viet. o. 38), b. 26 (2) (i.). 

( 0 ) [lid,, B. 26 (2) (ii.). The cortiUcate does not vouch for tne propriety of the 
improvemente, but is a condusive authority and discharge to the trustees for any 
payment made by them in pursuance thereof; boo ibid., s. 26 (2) (i.). As to 
the court, see note (m), eupra. For forms of application to tho Board of Agricul- 
ture and Fisheries for approval, and appi-oval of engineer or surveyor, see 
Encyclopaedia of Forms and Frecedente, Vol. VIL, pp. 26, 27. 

(f) Settled Land Act, 1882 (45 & 46 Viet c. 38), b. 26 (2) (iii.). On an applica- 
tion under this proviBion, tho court has not merete to be satisGed of the facte that 
the scheme has been approved by the trustees and the money spent, but it has a 
discretion to refuse to make tho order unless satisfied as to the propriety of the 
Bohenie; and for this purpose the merits of the scheme as a whole will be 
considered just as if the money were in court and the scheme were before the 
court for approval (Be Keck'e Settlemenl, [1904] 2 Ch. 22; compare Clarke y, 
Thornton (1887), 35 Ch. D. 307, 313, 314). For forms of application for certifi- 
cate and certificate of due execution of works and amount expended, see 
Rncyclopfl»lia of Forms and Frecedonte, Yol. YII., pp. 27 et seq, 

(li) Sclthd Laud Act, 1862 (45 & 46 Viet. c. 38), s 26(2). 
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691 . If the capital money to be expended is in court, then, after 
approval of the scheme, on such evidence of the execution of the Payment 
work as the court thinks sufficient, payment will be directed for the out of 
whole or part of any work or operation comprised in the improve- ^Pital 
ment (v). In no case, however, will the court make an order which 

is prospective in that it authorises payment to be made at a future Payment 
time either for work not yet done or out of money not yet come to 
the hands of the trustees (a). 

692 . The court may (b) authorise the application of capital Paist improve- 
money in or towards payment for an authorised improvement 
notwithstanding that no scheme was submitted before the execu- 
tion of the work(c), or even that the tenant for life w^as not 
competent to submit a scheme (d). This jurisdiction of the court 

extends to reimbursing a tenant for life for past expenditure on im- 
provements ; but whenever the court is asked to exercise this power 
after the execution of the work, the claim is closely scrutinised (e). 

Although a power in or direction to trustees to effect repairs and 
improvements out of income does not deprive a tenant for life of 
his right (/) to avail himself of the provisions of the Settled Laud 
Acts (ff), yet when the court is asked to exercise its discretion, a 
provision by the settlor that the expense of executing improvements 
shall fall on income is a ground for refusing to comply with tlio 


(v) Settled Land Act, 1882 (45 & 46 Viet. o. 38), s. 26 (3). Tho evidence may 
consist of a report or certificate of the Board of Agriculture and Fisheries or of 
a competent engineer or able practical surveyor, approved by tho court (ibid,) ; 
see p. 290, ante. 

(a) Ee Millard' i Settled Estates, [1893] 3 Ch. 116, C. A. ; and see Re BristoVs 
(Marquis) Settled EaiateSt [1893] 3 Gh. 161, 165. Bond fide oxponditure by the 
tenant for life for the benefit of all parties interested for the purposes of a 
Bchemo approved without money in hand will be recouped him on his furnish- 
iiig proper evidence of the execution of the work (lie Norfolk's (Duke) Far^ 
liamentary Eetatea, Norfolk (Du/ce) v. Herries (Lord), [1900] 1 Ch. 461). 

(h) Since tho passing of the Settled Land Act, 1890 (53 & 54 Viet. o. 69), 
B, 15. Previously there was no such jurisdiction in the court (Re Ifotchkin's 
Settled Estates (1887), 35 Ch. D. 41, C. A.), and even now the discretion will 
not bo oxercis^ in favour of the tenant for life when the improvements were 
executed before the passing of the Settled Land Act, 1882 (45 & 46 Viet. c. SS)(Re 
Ormrod's Settled Estate, [1892] 2 Ch. 318), nor does it extend to sums paid by a 
tenant for life in respect of instalments of improvement rentchurgos (Be 
Dalison's Settled Estate, [1892] 3 Ch. 522; Be Bristol's (Marquis) Settled Estates, 
su^tra ) ; and see p. 292, post. “But sums expended on improvements authorised 
by the settlement, but not by the Settled iknd Acts (see note (w), p. 279, ante), 
may be recouped, although the settlement was executed before the passiug of 
the Settled Land Act, 1890 (53 & 54 Viet. c. 69} {B§ Egmonfs (Earl) Settled 
Estates, Eymont v. Lefroy (1900), 16 T. L. E. 360). 

(v) Settled Land Act, 1890 (53 & 54 Viet. o. 69), s. 15. 

(d) Be Wormald'a Settled Estate, Wormodd v. Ollivant, [1908] W. N. 214. 

(e) Be I'ucker's Settled Estates, [1895] 2 Gh. 468, C. A. Dmay in executing 
the improvementB is a ground for refusal (Bs Allen's Settled Estates (1909), 126 
L. T. Jo. 282). 

(/) Clarke v. Thornton (1887), 35 Oh. D. 307 ; Be Siamford'e (Lord) Estate 
(1887), 56 L. T. 484 ; aecus, if there is a trust coming before the toast for the 
Want for life and providing for payment of improvements ont of income 
(Be Partinyton, Beigh v. Kane, [1002] 1 Ch. 711). If a tenant for life resorts to 
a fimd created by tne settlement for the purposes of improvement, he is bound 
to comply with any conation imposed by the settlement for the repayment of 
Budb fund (Be Sudbury and Poynton Estates, Vernon v. VeruMt [189^ 3 Ch. 74.) 
(g) See note (w), p.'279, ante. 
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demanda of the tenant for lifo (k). If the expenditure has been 
incurred by the trusteea, or by the tenant for life with their know- 
ledge and approval, the court will allow it to be recouped out of 
cajntal money (t). Prospective orders directing repayment for 
work already done, out of capital money to arise thereafter, will 
not be made (j). 

If the trustees of the settlement do not oppose an application for 
recoupment by the tenant for life, it is their duty to remain neutral, 
and the court will not hear counsel on their behalf in support of 
the application (k). 

693 . Charges created under any Act of Parliament in respect of 
an improvement authorised by the Settled Lands Acts (/) may be 
redeemed out of capital money (m), but there must be evidence that 
the improvements in respect of which the rentcharge was created 
were improvements within the meaning of the Settled Land Acts (n). 
It is immaterial that the improvements were executed and the rent- 
charge created before the 23rd August, 1887 (o), but a tenant for life 
is nut entitled to be recoax)ed for past payments made by him in 
respect of rentchargos so created (;>) unless he has insisted on his 
rights before making the payments (g). Capital money may bo 
applied either in payment of the instalments of the rentcharge, 
representing both capital and interest (?*), or in redemption of tho 
rentchargos, together with the payment of any bonus that may bo 
demanded hy the lenders in consideration of their consenting to 
redemption («), and the fact that the iminoved portion of the estate 
has been sold and the rentcharge transferred to other portions is no 
objection to such apxdicatiou (i). Put a payment made by a tenant 
for life to induce the original holders of charges to consent to a 
transfer of the charges whereby the interest is reduced cannot be 
repaid to him out of capital money (a). 


(A) Cardigan {Uou)iteai>) v. Cnmon-Howe (1S93), 9T. L. B.244; JSt rartington, 
Jieiijh V. Kane, [19021 1 t'L. 711. 

(t) Re Thomaa, H'elheraU I'lumuis, [lOtiO] I Ch. 319 ; Re Lifhiime'e (Karl) 
Stilled Eslatee, [1901]!^’. N. 01. Asto tnocostof Bonilory workn executed unilui 
tho l^lblic Ueelth Acts, sec title Pxtblio Hk&ia'u anu Local AuMlNIBTILATTO^. 

(A See note (u), p, 291, ante; Rf DrietoPe (Marguia) Settled Ketatei, [1893] 
8 Ch. 161. 

(A) Re Uotehkin’e Seilleil KetaUe (1887), 35 Ch. D. 41, 0. A., per NoBTU, J., at 
p. 4,3. 

8 See note M, p. 279, ante. 

h) Settled Ijind Acts (Amendment) Act, 1887 (50 A 61 Yict. C. 30), a 1. 
TLu Act removed the difiQcultioB created by the deciHion in Re KnatehbuU'e 
Settled KetaU (1884), 27 Ch. 1). 349 ; atfinned (1885), 20 Ch. D. 568, 0. A. 

(n) Re Newton e Settled Eetatee (1669), 61 L. T. 787. For tho term “ Settled 
Land Acts,” see notu (w), p. 279, ante. For the authorised improvements, see 
note (/), p{k 283, 284, atUe, 

(o) The date of the passing of the Settled Laud Acts (Amendment) Act, 1887 
(50 A 51 Viet. 0 . SO) ; JZb IIa\mr<re Settled Eetaiee, ( 1892] 2 Ch. 233. 

(p) Re Roward’e Settled Ettaten, mipra; Re Jfaliem’e Settled Estate, [1892] 3 
Ch. 622 ; and seo note (h), p. 291, ante, 

(g) Re Rristore (Marguis) Sailed Eetatee, [1803] 3 Ch. 161, 166. 

(r) Re Rgmont'e (Lard) Satkd Eetatee (1890), 45 Cli. J>. 395, C. A., disap- 
proving lie S/uddty'e (Lord) Settled Eetatee (1887), 37 Ch. D. 123, 
f) Re EgmmU’e (Loro) SORad Eetatee, eupra. 

(t) Re Ilmaarde SetUn Estates, supra. 

(a) Re Veraeg’s Settled Eetatee, [1898] 1 Oh. 608. 
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Sbot. 8.— MflMifcwoHce, Jiepair, Mid IntwMiet of ImprovctnentB, 

694. Improvements must be maintained and repaired and, if they 
include a building or work in its nature insurable against damage by 
lire, insured at the expense of the tenant for life, and each of his 
successors in title having under the settlement a limited interest 
only in the settled land, for such period (if any) and in such 
amount (if any) as the Board of Agriculture and Fisheries by 
certificate in any case prescribes (b). The tenant for life and each 
of such successors in title is also bound from time to time, if required 
by the Board on, or without, the suggestion of any person having 
under the settlement any estate or interest in the settled land, 
to report to the Board the slate of every improvement and the 
fact and particulars of any fire insurance (c). Failure to comply 
with these requirements gives any person having any estate or 
interest in the settled land, in possession, remainder, or reversion, 
under the settlement, a right to an action for damages against 
the tenant for life or his estate after his death (d). The tenant for 
life and each of his successors in title, having under the settlement 
ii limited interest only in the settled laud, in Executing, -repairing 
or maintaining authorised improvemonts, is protected against 
liability for waste in respect of any acts, works, or user of the land 
for such purpoi-es (c). 
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Pari IV. — Procedure under Other Acts. 

Seot. 1 . — Under the Improvement of Land Act, 1864. 

Suh-SeiTT. 1 . — Application hy Landowner- 

695. An application to the Board of Agriculture and Fisheries Who may 
for the purpose of obtaining a charge for iiuprovements under the 
Improvement of Land Act, 1864 (/), or the Acts amending or 
extending the same (//), may bo made by any landowner. 

The “landowner” for the purposes of the Improvement of 
Land Act, 1864 (/), is defined as the person who is in the actual 

(&) Settled Iiand Act, 1882 (40 & 46 Yiot. c. 38), s. 28 (1). Insurance moneys 
niunt be applied in repbiciug the damaged buildiners (compnie Ee QuickCs Trtjtsta, 

PoltiwAfre v. Qairkc^ [1908] 1 Ch. 887). The certificate may be varied from time 
to time, but not bo as to increase the liability of the tenant for life or any of bis 
Buccessors in title (Settled Land Act, 1882 (45 & 46 Yict. c. 38), b. 28 (4)^. For 
tho form of oertitionte and other documents requisite for obtaining it, see 
Encyclopaedia of Forms and l^ctnleiits, Yol. Yll., pp. 26 el eeq. For tho 
obligations of a tenant for life generally in respect of repairs and insiu'ance, see 
title Settlemeets. 

(e) Settled Land Act, 1882 (46 A 46 Yict. c. 38), s. 28 (3). 

Id) Jhtd., a. 28 (5). 

(e) lUd., B. 29. For the meaning of the words ** timber and other trees not 
planted or lob standing for shelter or ornament,” in s. 29, see IfirAf- 
ElunMl V. WoUeley^ [1903] 2 Ch. 664. 

(/) 27 A 28 Yict. c. 114, K 11. For a form of application, soe Encydopeedia 
of Forms and Precedents, VoL YU., p. 29. 

0/) For tho Acts amending and extending tho Improvement of Laud Act. 

1864 (27 A 28 Yict. o. 114), see pp. 280 ti aata. 
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poBBession or receipt of the rents or profits of any land| whether 
of freeholdi copyhold, customary, or other tenure, except where 
such person is a tenant for life or lives, holding under a lease 
for life or lives not renewable, or is a tenant for years, holding 
under a lease or an agreement for a lease for a term of years 
not renewable, whereof less than twenty-five years are unezpired 
at the time of making the application, without regard to the real 
amount of the interest of any person so excepted {h) ” ; and in 
a case whore the person in the actual possession or receipt of 
the rents or profits of any land falls within the above exceptions, 
the person who for the time being is in the actual receipt of the 
rent payable by the person so excepted is, unless he also falls within 
the above exceptions, jointly with the person who is liable to the 
payment thereof, deemed to be the ‘‘ landowner *' (i). In the case 
of persons under a disability, such as married women, infants, or 
lunatics, the application may be made by their husbands, guar- 
dians, committees, or trustees (k). Joint applications may be made 
by several landowners (Q. 

The application must be made in the prescribed form, but until 
the proposed improvements have been sanctioned by the Board of 
Agriculture and Fisheries it may be withdrawn or altered (m). 

SUB-SsoT. 2. — Inveatigation. 

696. If the application is entertained the Board of Agriculture 
and Fisheries may appoint an inspector, who is to report (except 
where the proposed outlay is to be made in respect of planting 
only) whether the proposed improvements will effect a permanent 


(A) It is evident that the leference to the person so excepted is erroneous, 
and that the person referred to ^ould be the person in actual possession etc. 
Compare the wording of the dednitions in the Tithe Act, 16116 (6 & 7 Will. 4, 
0. 71), B. 12, and the Inclosure Act, 1845 (8 ft 9 Viet. c. 118), s. 16, which 
apparently were the basis of the definition. The objoct of tho definition is to 
obviate the necessity of inquiring into the title of the landowner, and tho 
effect is to preclude any question as to the validity of tho charge so fai* as regards 
any defect in the title of the applicant ; see p. 279, ante. As to the principle in 
its application to exchanges or partitions under the Inclosure Acts, see Jacumb 
V. Turner, [1892] 1 Q. B. 47. 

(•) Le., for the pumses of the Improvement of Land Act, 1664 (27 ft 28 Yict. 
0 . 114), 8. 8. “Landowner" includes a corporation [ibid.), as doos the word 
“person" [ibid., s. im. As to charges created by incumbents, see title 
E^lesiastioal Law, YoL XL, p. 759. 

(Is) Improvement of ]^nd Act, 1864 (27 ft 28 Yict. o. 114), s. 24. 

(2) Ihtd., B. 12. Adjoining lands or easements, or conveniences thereover, may 
be acquired, for the purposes of the execution of improvements, &om persons 
enabled to soli or dispose of any such adjoining lands etc., under the Lands Clauses 
Consolidation Act, 1845 (8 ft 9 Yict. c. 18), as to whom see title Gompulsort 
Purchase op Lahd and Compensation, Yol. Yl., p. 57 ; and the amount of 
the purchase-money may be added to the charge, and works may be executed ou 
such adjoining lands for the pumses of drainage or warping improvements 
under the provisions of the Land Drainage Act, 1847 (10 ft 11 Yict. o. 38), and 
the Land Drainage Act, 1861 (24 ft 25 Viet. o. 133), Part. III. (j^provemeut 
of Loud Act| 1864 (27 ft 28 Yict. o. 114), ss. 32, 33, 49); and see p. 3(t3, poet. 

(m) Improvement of Land Act, 1864 (27 ft 28 Yict o. 114), s. 11. The fonna 
may be issued hy the Board of Aencmtuie and Fisheries from time to time 
(^id., 8. 13). For fonna of ap^ioation, see Encydopadia of Fonns and 
Freuedents, Yol. YIl., pp. 29 et eeg^. 
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increase of the yearly value of the land exceeding the yearly sm.i. 
amount proposed to be charged thereon in respect of the improve- Under the 
ments applied for (n). The Board may require the applicant to Improve- 
give security for the expenses of such investigation (o), and may ™^t of 
also require any alterations in the proposed improvements that I*RQdAct, 
it may think expedient (p). ^5??' 

697. If in the opinion of the Board of Agriculture and Fisheries inteTfetenoe 
any proposed improvement will interfere with any navigable river with riTera 
or canal, the landowner must give notice in writing to the body 

having the management or control of such river or canal (q), and, 
in the event of such body dissenting, an order of the court must be 
obtained authorising the Board to proceed with the improvement (r). 

698. Before the commencement of any sanctioned improvements Delivery of 
detailed specifications and, in the case of buildings, and in any B^citreatioDA 
other case if required, detailed ])Ians or drawings, must be delivered 

to and approved by the Board of Agriculture and Fisheries (s). 

The Board has also power to inspect the improvements while in 
progress (a). 

SuB-SxOT. 3 . — ProviBwnal Ordm, 

699. The Board of Agriculture and Fisheries, if satisfied as to provisioiiAi 
the permanent value of the proposed improvements, may sanction order for 
the improvements by an order(&) called a provisional order (c). The 
provisional order must name the landowner to whom it is issued, 


(n) Iir.prK^vomont of Land Act, 1864 (27 A 28 Viet. c. 1141, s. 16. For a form 
of approval of an inspoctor compare the form for U 80 luiaer the Settled Land 
Act, 1882 (46 & 4G Viet. c. 381), Encyclopaedia of Forms and Precedents, 
Vol, YII., p. 27. As to improvements under the Limited Owners Eesidences 
Act, 1 870 (33 & 34 Yict c. 56), and the Limited Owners Reservoirs and Water 
Supply Further Facilities Act, 1877 (40 & 41 Yict. o. 31), see pp. 281, 282, ante, 

(o) Improvement of Land Act, 1864 (27 & 28 Yict. c. 114), s. 14. 

(p) Ihid,, s. 16. 

iq) Ibid,, B. 19. As to rivors and canals generally, see titles Railways and 
Canals; Waters and Watercourses. 

(r) Improvement of Land Act, 1864 (27 & 28 Yict.^ c. 114), s. 21, and 
coinparo ibid., s. 47. The costs of such apjnicatiou, which is made by summons, 
are m tho discretion of the judge, and if he so directs i^y bo deemed to be 
part of the expenses of the apj^cation for the proposed improvements {ibid,, 
B. 23). The Improvement of Laud Act, 1864 (27 & 28 Yict. c. 114), ss, 17, 18, 
which provided for the giving of notices to remaindermen and mortgagees and 
forbade the matter to proceed, in the event of their dissenting, until an order 
of the court was obtained, were repealed by tho Settled Land Act, 1882 (45 & 46 
Vict. c. 38), B. 64 (now it^lf repealed by the Statute Law Revision Act, 1898 
(61 A 62 Yict. 0 . 22^ ), aud thus the provisions of the Improvement of Land 
Act, 1864 (27 A 28 Yict. c. 114), s. 22, dealing with sorvice on dissenting parties 
out of the jurisdiction, are practioally render^ obsolete. 

(s) Ibid,, 88 . 30, 31. For form of statu tory deolnmtion as to title, see Ency- 
clopedia of Forms and Precedents, Yol., Vll., p. 34. 

(а) Lnprovement of Land Act^ 1864 (27 A 28 Yict. o. 114), s. 48. 

(б) Ibid,, 8 . 26. For oases where tho improvement may be sanctioned, even 
though it does not efitoot a permanent increase in the value of the lands, see 
p. 281, ante (erection of a residenoe), and p. 282 , oafs (waterworks). 

(c) Improvement of Land Act, 1864 (27 A 28 Yict c. 114), s. 27. The form of 
order is set out in Schod. A, ibid, (see Enoyclopeedia of Forms and Precedents, 
Yol. Tn., p. 36). If the assignee is a land improvement company, exponditiire 
under the Improvement of Tjand Act, 1864 (27 A 28 Yict. c. 114), may be 
charged under tho company’s private Act (ibid,, a. 53). 
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express the greatest enm to be charged and the rate of interest and 
term of years for the repayment thereof (the former not to exceed 
5 per cent, per annum and the latter not to exceed twenty-five 
yi.' irs, or, in the case of charges created since 1899, forty years (d) ), 
specify the lands on which such repayment is to be charged (e), and 
express or refer to some document expressing the general scheme 
of the improvement to he executed (/). 

The onler creates in favour of the landowner named therein 
a title (o au absolute charge, on the completion of the iniprovo- 
mc'nts, which he may assign to a third party, either absolutely or 
l)y way of security (</). Modifications of or alteraUons in any matter 
contained in the order may be sanctioned by the Board of Agricul- 
ture and Fisheries with the consent of every person interested, 
provided that no modification or alteration increases the sum to bo 
charged or extends or curtails the term of repa^'mont {h)- 

A provisional order is a complete protection from impeachment 
of waste (i^, but is snhject to any rights of the Crown and of various 
public bodies and com]ianies(A;). 

Srrn-SECT. 4 . — Abscinfe Otileri. 

700. \ftctr tlio improvomonts sanctioned have been duly executed 
to the saiiHfactioii of the lloard of Agriculture and FishericH, the 
lioard executes under ite seal a charge upon the fee simple of the 
lands comprised in the provisional order for the sum by the same 
order expressed to be chargeable in respect of such improve- 
ments (t) with interest thereon (m). Such charge is called an 
absolute order (n), and tho execution of an absolate order is 


(d) Iinprovomeiit of Land Act, 1899 (62 & 63 Viet. c. 46), s. I (1). Tho torrn 
of rcp;iyint»nt, however, uiay bo extended, ou applicfition botw(‘eii sevon mid 
ton years from tbj date of tho ubsolnto order, lu tho caso of tho i)laiitiii>r of 
woods uud treoH, ovon whero tho charge waa (jroaW boforo 1899 {thuL, h. 1 (4) ). 

(e) TIvq lands charged may includo not only tho la mis improved, but any 
nthor Luids shown by statu tory doclarution to bo hold for tho saixio cstuti'H and 
intf’T-osts froo from iiiouinbrnnces or subjoct to tho saiuo iuciiinbrancoH (finprovc- 
mciit of Land Act, 1899 (62 & 63 Viet. c. 46), s. 1 (2) ); and seo fUtwral 7j<Wii 
Uraiuag^ and Itnyrovment Co. v. Cnitrtl Counties ffank. Ltd. (1910), 103 |j. T. 418. 

(/) Improvement of Land Act, 1864 (27 & 28 Vied;, c. 114), s. 26. 

(ly) lUd,, B. 27. For foTios of usBigiiment see Encyclopiudiii of Forms and 
Procedonts, Vol. VII., p. 38. 

(A) Improvement of Land Act, 1864 (27 & 28 Viet. c. 114), s. 29. For form 
of modifying order, csee KncyclopXMlia of Forma and Procodents, Vol 1., i». 663, 
Vol. VII., p. 39. 

(x) Improveiannt of Tjand Act, 1861 (27 & 28 Viet. c. 114), p. 34, and as to 
wa«to, fioo generally, titles EyuiTV, Vol. XIII., pp. 49, 60, 90; LAxniiOni) and 
Tenant; Heal Pkoperty and Ciiattklh Pkal; Se'jtlejments. 

(A) Im])n*vcmcnt of Land Act, 1864 (27 & 28 Viet. c. 114), sa. 36 — 47. 

(f) Tho oxpensea of the n])plicu1ion to the Board and of con tracts relating 
to the cxocution of tho imjtiiivemrats or the advance of monoy relating to 
rhoir execution, may bo iucliulcd in tho charge (Imi>r(>vcmcnt of Land Act, 
KS64 (27 & 28 Viet. c. 114), a. 00) ; for a form of application to do this, see 
ibicyclopscdia of Forms and Precedents, Tol. VII., p. 40. 

(m) improvemnxit of Ijaud Act, 1864 (27 & 28 Viot. c. 114), s. 49. The 

charges are in the form in Schod. B (t6?'d.) (see ibid., b. 62). alBu 

Kscyclopmdia of Forms and J’rocedentB^Vol. Vll., p. 41. 

(f»; Improvement of liand Act, 1864 (27 A 23 Viet. c. 114;, h. 61. 
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conoloBive evidence of the charge (o), but not of the capacity of the Ban. i. 
landowner to contract (p). Copies of absolute orders are kept by Under the 
the Board, and any copy authenticated by the Board’s Hftftl is Improve* 
evidence of the contents of the absolute order (9). In the event 
of the death or detemination of interest of any landowner, between 

tlie date of the provisional order and the completion of the improve* ’ 

ments.^ if his successor completes the work, absolute orders will be 
made in favour of both the predecessor, or his representatives, and 
the successor in proportion to the amounts expended. If the 
successor docs not proceed with the works within three months, 
his predecessor, or his representatives, may complete the works 
and entitle themselves to the absolute order (r). 

Suii-Sect. 5. — Effci't, Registratitjfi, and Enforcemmt of Charges, 

701 . The charge created by an absolute order is by way of Kffectoi 

rcntcharge pa.vablo by half-yearly instalments, which include toth v 

principal and interest, for the term of years fixed by the provisional a^nte ^ 
order (s). It has priority over all existing and future incumbrances order, 
iifiecting the land charged, whether created under the powers of 

any Act of Parliament or otherwise, except quit rents, Crown rents, 
chief rents, and other charges incident to tenure, tithe rentchargo, 
charges created under any Acts authorising advances of public 
money fur the improvement of land, and charges created under 
tho Improvement of Land Act, 1864 (t), or other Acts authorising 
the charging of lands with the expenses of improvements (a). 

'I'hfl csictence of the charge does not, however, preclude a trustee 
authorised to invest in the purchase or mortgage of land from 
investing in tho purchase or mortgage of the land thereby charged 
iinhiHs he is expressly forbidden so to do by the terms of his trust (a). 

Such a charge itself is for the purposes of trust investment a real 
security, and as regards the holder is deemed personal properly (b). 

702 . Originally memorials of every absolute order creating a Begtotratloo 
charge had to be registered in the Land Registry, but this ot charge, 
provision has been repealed (c). Charges on registered land are, 

(0) Improvement of Land Act, I8d4 (27 & 28 Yict. c. IM}, s. 65. 

(р) Wenlodc {BaronesA) v. River Dee Co, (1888), 38 Oh. D. 53*1, 0. A. 

(7) Impi'ovomeut of Land Act, 18G4 (27 & 28 Yict. c. 114), s. 51. 

(rj /6td., B. 28. 

(«) a. 51. As to the terms of years, see p. 296, ante. Terminable 

rontcharges of this nature can only bo i-edoemed before the expiration of the 
term by agreement (iZe KnatchhulVa Settled Ei*tate{\t^So), 29 Oh. D. 588, 592, 595, 

0. A. ; Re Ki/mmU'a {Lord) Settled Ealatea (1890), 46 Ch. D. 395, 400, 0. A.). 

(0 27 & 28 Yict. c. 114. 

(u) Ibid., 8. 59. As to rentchnrges created under tho Limited Owners 
Residences Act, 1870 (33 & 34 Yict. c. 56), and Limited Ownors Residences 
Act (1870) Amendment Act, 1871 (34 & 35 Viot. o. 84), see pp. 281, 282, ante. As 
to rentcliarges under the private Acts of land improvement companies, see 
p. 301, poaf; PoUo^ y. Lands Tmprovemeid Co. (1888), 37 Ch. D. 661. 

(a) Improvement of Land Act, 186-1 (27 & 28 Yict. c. 114), s. 61. 

(5) Ibid., 8. 60. As to investment of trust property, pee title Trusts akd 
Trustees. 

(с) Improvement of Land Act, 1899 (62 & 63 Yict c. 46), s. 5 f Ih wliich 
in oonsequenoe of the passing of tho Ijand Chor^ Registration ana Searches 
Act, 1888 (51 & 52 Yict. 0. 51), providing for registration {ibid,, s. 10), repeals 
tho Improvement of Land Act, 1864 (27 & 28 Yict. o. 114), s. 66. EntriM 
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howeveri capable of registration under the Land Transfer Acts (d). 
If priority over charges of earlier date is claimed by virtue of the 
provisions of the Improvement of Land Act, 1864(c), the claim 
must be made in writing, and an entry that such priority is claimed 
is made in tho register. Disputes as to such claims are settled by 
the registrar (/). 

703. Each instalment of a charge with interest on arrears (g) is 
recoverable by distress or entry, or creation of a term of years, like 
other annual sums charged on land (/i). If these statutory remedies 
are unavailing a sale or mortgage for the purpose of raising the 
charge may be ordered by the High Court (i) under its equitable 
jurisdiction (j), but there is no remedy against the landowner 
personally (ft). Charges are assignable (2), and must be kept down 
by the tenant for life as between him and the remainderman (m). 
If the charge is paid by a tenant or occupier at a rent, ho may, 
except when he has joined in the application or duly consented to 
be charged, deduct the amount from the rent payable to the land- 
owner (fi). 

Sub-Seoi. 6 . — Apportionment and Jtdeaae of Chargee. 

704. Charges created under the Improvement of Land Act. 
1864 (o), or any other Act authorising the creation of improvement 


or soarches in any register kept under the last-mentioiied section can uc^w only 
he made under an order of the court (Improvement of Ijand Act, 18U9 (02 & 63 
Viet. c. 16), s. 5 (2) ). 

(d) Land Transfer Act, 1875 (38 & 39 Viet. c. 87); Lund Transfer Act, 1897 
(60 & 61 V iet c. 65) ; Land Transfer Kules, 19U3, r. 170 (Stat. K. & O. Bev., 
Vol. Vn., Laud (Registration) England, pp. 33 tt eeg,) \ and see title Real 
Propebiy AZfi) Chattels Real. 

(e) 27 & 28 Vict. c. 114. 

(/) Land Transfer Rules, 1903, rr. 172, 173. 

(^) Improvement of Land Act, 1864 (27 & 28 Viet. o. 114), s. 64. The 
arrears are not to bear interest for a longer period than sir mouths, but 
interest at the rate of 5 per cent for any period not exceeding six months is 
recoverable in the same manner as the sum in airear. If at the expiration of 
six months from the time of a payment falling into arrear there shall not bo 
upon the land churged a sufficient distress to answer the payment, interest 
for six months and the costs of tho distress, the arrears continue to boar interest 
at the rate of 5 per cent, per anuom until payment (tMd.). 

(ft) Improvement of Land Act, 1899 (62 & 63 Vm. o. 66), s. 3, substitutiiip 
the rem^es provided by the Conveyancing and Law of Property Ac^ 
1881 (44 & 46 Vict. c. 41), s. 44 (as to which see title Rentguaroes anb 
Annuities), for the original provision in the Improvement of Land Act, 
1864 (27 ft 28 Vict c. 114), s. 63, that charges under the Act should be 
recoverable as tithe rentchargos ; compare title Eoglesiabtigal Law, VoL XI., 
pp. 748 eeq, 

(t) Compare note (m), p. 290, ante. 

SaMieh Widowe' Fund v. Craig (1882), 20 Ch. D. 208. 

[k) Bcottieh Drainage and ImprovemmU Co, v. Gamphdl (1889), 14 App. Cas. 
139. This was a cose of a Scotch land improvement company, but the decision 
would seem to be applicable to all charges, whether created under tho Improve- 
ment of Land Act, 1864 (27 & 28 Vict. a 114), or under the private Act of an 
En^ish improvement company. 

(2) Improvement of Land Act, 1864 (27 ft 28 Vict o. 114), s. 66; for a fonn« 
see Encyclopaodia of Forms and Precedents, Vol. VII., p. 42. 

jm) fi^rovement of Land Act, 1364 (27 ft 28 Vict o. 114), s. 66. 
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charges by the Board of Agrioolture and Fisheries, may be appor- 
tioned among the lands charged, or part of the land may bo released, 
bat no apportioned charge can be less than 20«. for each half-yearly 
payment (p). The apportioned charge is recoverable oat of the 
lands charged by the order of apportionment {q). An apportion- 
ment or release is made by order under seal of the Board, and the 
order may comprise all or any number of rentcharges existing by 
virtue of previous absolute orders (r), any copy authenticated by the 
seal of the Board being conclusive evidence of the contents of the 
order for apportionment or release (s). 

Sub-Seot, 7. — ^ilfatBt«nanr« and Repair of Imprwemenlt. 

705. During the continuance of a charge, the person, bound to 
make the periodical payments of such charge is liable to maintain 
the works in respect of wliich the charge is made (t), and he may, 
if necessary, enter on adjoining lands for that purpose ( 7 /). if 
required, he must certify to the Board of Agriculture and Fisheries 
the state of the improvements (t). He is also bound to keep insured 
against fire all improvements susceptible of damage by fire (v). If 
he fails to insure, the person entitled to the charge may effect the 
insurance at the expense of the person liable to insure (m), while if 
he neglects to maintain improvements, in addition to his liability to 
an action by a remainderman for damage (f), the Board may inspect 
the improvements, and cause the necessary works to be executed, 
the expense being recoverable as if it had been part of the charge(a). 
If an improvement consisting of an embankment or work con* 
structed across any tidal water or navigable river is abandoned or 
falls into decay so as to become a nuisance, the nuisance may be 
abated by the Admiralty or the Board of Trade at the cost of the 
landowner (b). If, however, the maintenance of any improvements 
becomes unnecessary, the person bound to make the periodical 
payment may be relieved from liability fur maintenance on a 
certificate of the Board of Agriculture and Fisheries (c). 

Sub-Sect. 8. — PMk Improvtmentt etc. 

706. The cost of drainage or other works of public improvement 
assessed on lands may, 011 the application of tho landowner, be 


( p) Improvoinont of Land Act, 1864 (27 & 28 Yict. 0 . 114), b. 68. 
fry) Ibid., B. 70. 

(r) Ibid., B. 71. For statutory furm_ of order exomptinz lauds from 
rentcharge under the Act, Bee Euoycloptodia of Forms and PreredentB, Vol. IL, 
p. 23. 

(<} Improvement of Land Act, 1864 (27 & 28 Viet. 0 . 114), b. 69. The form 
of order is set out in SohedB. D and E ^ibid .) ; see Enoyolopmdia of Forms and 
Precodents, Vol. II., p. 21. The provisions as to registration ojf these apportion- 
ment orders (see Improvement of Land Act, 1864 (27 & 28 Viet. 0 . 11^, s. 69} 
have been repealed os to lands in England and Wales (Improvement of Land 
Vet, 1899 (62 & 63 Viet, a 46), e. 6). 

'0^ Improvement of Land Act, 1664 (27 & 28 Viet. 0 . 114), a 72. 
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charged on the lands as if they had been improvoments onder the 
Improvement of Land Act, 1864 (d). 

707. If a railTvay or canal (e), or waterworks (/) is to be mode 
upon or near the lands of any landowner, and lie is desirous to 
subscribe to the shares or stock of the railway or canal company, 
and to charge the lands with the amount of such subscription or 
with subscriptions for the construction of waterworks by a water 

' company (/'), the Board of Agricalture and Fisheries, on the appli- 
catiuu of the landowner, may, after being satislied that the railway 
or canal (e) or waterworks (/) will effect a permanent increase in the 
value of the land to be charged, by provisional and absolute orders, 
charge the land with the amount of the subscription, as if it were 
an ordinary improvement charge (e). The amount may be borrowed 
from any land improvement company, and the charge assigned to 
such company by way of secority (/;). The sharo certificates must he 
deposited with the Board, and notice of the deposit given lo the rail- 
way or canal company (/t) or water company ( f). llnriiig the whole 
term of the charge, the person for the time being bound to make 
the periodical payments of the charge is entitled lo the 6hart's(i), 
and, if not the registered holder, may at any time have them trans- 
ferred into his own name (A), but except for this purpose the shares 
may not be transferred or disposed of by the registered holder 
during the teim of tho chai'ge (/). On certiticate, however, by the 
Board of the ropayment of a proportionate amonnt of the principal 
money, a corresponding number of shares may be released and 
transferred to the person making such repayment, if he is not 
already the registered holder (m). It the sWes aro not claimed 
within two years after the expiration of the charge, they belong to 
the person bound to make the last periodical payment (n). 

Skct. 2. — Under the Acts of Private Improvement Companiea. 

708. The foregoing description of the procedure under the 
Imiirovomont of Ijand Act, 18C4 (o). is substantially applicable to the 
private Acts of the various improvement companies (p). All these 
Acts are practically in the same form, and contain substantially 


{d) 27 & 28 Vir(. c. 1 M, bs. .’>7, 58. An to public drainage works and improve- 
ment, Mie titles Public 1Ikai.th and Local Adminibtratxon ; Sbwxbb ahu 
Dbains. 

(«) IiiiprrjvGment ul Laud Act, 1864 (27 & 28 Yict. o. 11^, ss. 78, 70, 80, 82, 
83. Tho order is in the form in Hched. B (ibid., bl 83). For similar charges 
where a landowner has contributed to tho works of a light railway, see Light 
llailwars Act, 1896 (59 & GO Viet. c. 48), s. 19 (2), (3). 

(/) Limited Ownois JEoservoirB and Water Supply Further Facilities Act, 
1877 j to & 41 Viet. c. 31), e. 8. As to waterworks companies generally, set 
title Watbe Supply. 

(a) Improvement of fiond Act, 1864 (27 A 28 Viet. o. 114), ss. 80, 81. 

(k) Ibid., 83. 82, 84. 

I i) Ibid., B. 85. 

I 'k) Hid., H. 86. 

1) Ibid., B. 87. 

[m) Ibid., 8. 88. For form of oeitifioate, see Encycloptsdia of Forms and 
Pnoedents, Vol. VII., p. 43. 

(n) Improvement of Land Act, 1864 (27 & 28 Viet. o. 114), s. 89. 

M 27 ft 28 Viet. 0 . 114. 

If) For the principal improvement oompaniss, sec note (r), p. 278, unit. 
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identical provisions as regards the definition of the persons who, as 
“landowners,” may obtain advances (g); as to the proceedings 
leading up to a provisional order, and ultimately to an absolute 
order of the Board of Agriculture and Fisheries, charging the 
land with a rentcharge payable for a term of years ; and as to the 
priority of the reutcliarge (r), and the remedies for recovering it, 
and other minor matters. 

Sect. 8 « — Under the Land Drainage Acte. 

709. A limited owner of lands may petition the Chancery 
Division of the High Court of Justice for leave to make permanent 
improvements («). The court can refer the matter to a master 
for inquiries (t), and, if his report is favourable, can confirm the 
report and authorise the improvements. The master thereupon 
can certify that any person expending money on the improvements 
in question will become entitled to a charge on the lands (u). On 
indorsement of the certificate that the moneys have been expended 
the inheritance becomes charged with the amount (v). The prin- 
cipal is repayable by annual instalments spread over a period vary- 
ing from twelve to twenty -five years according to the nature of 
the improvements, and bears interest at the rate of 5 per cent. (a). 
The limited owner in possession is bound to pay the interest 
and instalments {b) and to maintain the improvements (c). 

710. Persons interested in land who are desirous of improving 
it by draining or warping, but are unable to execute the ^^ork8 by 
reason of the disability of any persona whose lands would require 
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(9) p. 278, ante, 

(r) These Acts (see note (r), p. 278, anieS generally provide that a chiu'ge shall 
have ])rioTity over every other char^, whether oxietling at the time or made 
afterwards, except quit routs or chief rents incident to tenure or tithe cora- 
niutatiou roiitchargos, nnd any charges created or to bo cronted under any Act 
authorising advances of public money for drainage. Where two land improyo- 
iiient companies obtained charges under their respective Acts, each of which 
conferred priority in the above terms, the charges were held to rank in order of 
dato {Pollock V- Lands Imjirovement Co. (1888), 37 Ch. D. GGl). The provisions 
for notico by advertisement of upplirations for provisional orders have been 
repealed (Improvement of Land Act, 1808 (62 & 6.*1 Viot. c. 66), s. 4), and con- 
soquonlly an im])rovemeiit co]n])axiy’s charge own-idea inoiimbrances prior in 
date, although there has been no investigation of title {General Land I^aimige 
and Improwiienf (Uk v. United Counttes Dank, Ltd, (1910), 103 L. T. 418). 

(«) Land Drainage Act, Ifrlo (8 & 9 Viet. o. 66\ s. 3. This Act is still in 
force, but since the passing of the fciebtled Jjaud Acts (see note (w), p. 279, a?tfe) 
it is practically obsolete. A scliemo for drainage for agricultural j^urpoeos could 
be sanctioneil by tho court iindor this Act, though there was no jurisdiction to 
do so under tho Sol tied Estates Act, 1877 (40 & 41 Viet. 0. 18) {Jte Poyndcr's 
Mtled Estates, JHckson-Pwjnder v. Cook (1881), 00 L. J. (cfi.) 703). If the land 
was not in hand, the consi^ut in writing of the occupier was required (Land 
Drainage Act, 1846 (8 & 0 Viot. c. 66), s. 13). As to drainage improvements 
under the Agi-icultural Holdings Act, 1908 (8 Edw'. c. 28), see title Aorigul- 
TURE, Vol. 1., )ip, 260 sf seq. 
if) Land Drainage Act, 1846 (8 A 9 Viet. c. 66), s. 4. 

ul Ihid., B. 6. 

V) ibvf., B. 6. 

(a) JlwLf SR. 8, 9. 

{hS Ih'iL, B. 10. 

(c) Jbid,f B. 11. 
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to be entered upon, may memorialise the Board of Agricultnre and 
Fisheries for authority to effect the same (<l). The memorial 
must be deposited for public inspection (d) and notices of the 
deposit published, and served on persons whose land is likely 
to be affected by the proposed works, requiring all parties 
interested to transmit their objections in writing to the Board 
on or before a day named in the notice, which day must not 
be sooner than six weeks from publication and service (e). The 
Board, if of opinion that the works can be effected without material 
detriment, or with only such detriment as may be adequately com- 
pensated, to the lands affected, may, after a public inquiry (/), in 
the event of objections, by order under its seal authorise the execu- 
tion of the proposed works as allowed by it (r;), and the persons 
authorised under such order may, subject to a provision safeguard- 
ing streams supplying ornamental waters (h), enter upon any lands 
described or shown in the plan annexed thereto, but, except in cases 
where the proprietors of such lands consent, only after the com- 
pensation for damage has been agreed and paid in the manner 
provided by the Lands Clauses Consolidation Act, 1846 (i), and 
may also acquire, in accordance with the same provisions, laud, not 
being park or pleasure ground and not exceeding three acres, as a 
site for an engine house (k). 

711. Where, by reason of the neglect of an occupier of lands to 
maintain or join in maintaining the banks, or to cleanse and scour 
or join in cleansing and scouring the channels, of drains, streams, or 
watercourses (1) in or bounding his lands, injury is caused to any 
other land (»i), the proprietor or occupier of such other land may, 
after giving the prescribed notice, execute the necessary works and 
recover the expenses or contribution thereto from the party in 
default (n), but except in the case of boundary drains, streams, and 
watercourses, the warrant of two justices is required to authorise 

(d) Land Drainam Act, 1847 (10 & 11 Yict. o. 38), b. 4. For definitions, see 
MJ., a. 20. As to drains generdly, see titie SswKjiS and Dilvins ; and as to 
drainage improvements under the Agrirultural Holdings Act, 1908 (8 Edw. 7, 
c. 28), see title Aobicultube, VoL L, pp. 260 et tf/. 

(e) Itfind Draipage Act, 1847 (10 & 11 Viet. c. 38), s. 6. 

{/) Ibid., 8. 7. Security for payment of die costs of the inquiry may be 
required by the Board (tM^, s. 6). 

(g) Ibid., 8. 8. Copies of the orders must be deposited among tho county 
records and be open to inspection (jhid,, s. 13). 

(/>) lUi., 8. 12. 

(t) Ibid., ss. 9, 11. For the provisions of the Lands Clauses Consolidation 
Act, 1845 (8 & 9 Viet. o. 18} (which are incomratod with tho Land Drainage 
Act, 1847 (10 & 11 Viet. c. 38)), see title GoiirDi.80BT Fuaciubx of Land 
AND COUFBNSATION, ToL YI., pp. 1 et SSO. 

(&) Land Draina^ Act, 1847 (10 & 11 Viet. o. 38), a. 10. 

(l) Including underground drains (Dmm v. WaUm (1879), 42 L. T. 27). As 
to watercourses generally, m title Waters and Watebcodbseb. 

(m) Land is not used m its widest possible sense, so as to cover the case of 
injury to a mill occasioned by the penned book water submerging tho mill 
wheel to a depth sufficient to reduce its power {Finch v. Bannitier, [1908] 
1 K. B. 486; affirmed, [1908] 2K. B. 441, 0. A.). Whether the provision applies 
only to land in an agricultuxal condition, giMsrs (see ibid., per Lord Alvebbtone, 
O.J., at p. 446). 

(n) Land Drninage Act, 1847 (10 & 11 Yiot c. 88), a. 14. 
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an entry on the lands of the de&ulter(o). The rights of Commis- 
sioners of Sewers and of the Admiralty are also safeguarded (p). Under the 

712. A person who for the purposes of improvement of his own 
land is desirous of making new drains through, or improving exist- 

iug drains in, the land of an adjoining owner may apply by writing — ‘ 

for leave to make such new drains or improvements in drains (q). Power tp 
If the adjoining owner assents under seal, his assent is recorded and 
binds all parties having any estate or interest in the land, subject, drains in 
in the case of an owner having a limited interest, to the approval of 
the proposed arrangement by two surveyors and to the application 
of the compensation money in the manner provided by the Lands 
Clauses Consolidation Act, 1845 (r), with regard to such cases, and 
subject also to the rights to compensation of any occupier other than 
the owner («). If the adjoining owner dissents, then the questions 
whether the proposed works will cause injury and whether any 
injury caused admits of compensation by money must bo deter- 
mined by two or more justices at petty sessions, unless the adjoining 
owner requires arbitration ; and the improvements can only be pro- 
ceeded with on their finding either that no injury is caused or that 
it admits of compensation by money, and, in the latter alternative, 
on payment of the compensation, which, in the case of persons under 
a disability, is to be paid in accordance with the provisions of the 
Lunds Clauses Consolidation Act, 1845 (t^, applicable to such 
susos (u). Subject to the rights of the adjoining owner to divert 
drains (a), the applicant and his successors in title are entitled to 
enter on the lands through which the drains are made to maintain 
them (6), and a penalty is imposed for obstructing or injuring the 
drains (c). If the proposed drain will divert the natural outfall of 
any stream, notice must be duly given to all owners of lands 
abutting thereon, and in the event of any of them giving notice 
that he apprehends injury from the proposed drain he is to be 
deemed a dissenting owner (d). 

Sect. 4. — Under the Puldic Money Drainaye Acta (e). 

713. The landowner (/) must apply to tlie Board of Agriculture PMcednra. 
and Fisheries for the loan stating particulars of the land proposed 
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Bwn. 4. 
Under 
Foblio 
Money 
Drainage 
Acts. 


Provisional 

oertificate. 


Advance. 


to be drained, the proposed manner of effecting the drainage (g), 
the estimated expense of effecting, and the estimated increase of 
vtihie to be produced by such drainage (h). The Board may require 
security for the expenses of the investigation (i). If the Board 
tliinks fit to entertain the application, there must be an inspection 
and report on the land and the proposed works (j), and in the 
event of the Board being of opinion that an advance would be 
expedient it may, with the sanction of the Treasury, issue a 
provisional certificate (k). But before the issue of the provisional 
certificate notice of the application must be given by advertisement, 
and in the event of dissent by any person having any estate in or 
charge upon the land, no provisional certificate is to be issued until 
the dissent has been withdrawn or an order obtained from the High 
Court authorising the advance (f). The Board may cause the 
works to be inspected from time to time (m), and when satisfied of 
the execution of the works referred to in the provisional certificate 
(or any modification thereof that may have been authorised (i/) ), 
may issue a certificate for the advance, which may then be made by 
the Treasury (o). Upon the issue of the advance the land is to be 
charged with payment to the Grown of a rontcharge at the rate of 
^ 6 10 «. per cent, payable for twenty-two years (p). The rentcharge 
is collected by the land tax collectors (q), and is recoverable as if 
it were tithe rentcharge (r), and has priority over all charges except 


a. 49, hy reference to the Tithe Act, 1836 (6 & 7 Will 4, c. 71), s. 12, as every 
porisou iu actual posseeciion or receipt of the rentis and profit a of lands except 
tenants at ^k-rent or holding for IcisS than a Icurtceu years’ tonn. If the 
landowner ie under a legal diaahility,his or hor guai'dian, trusloo, conunittee, or 
attorney may act (Pubhe Money Drainage Act, 1860 (13 & 14 Vkt. o. 31), e. 6), 
and if there be none, the Board may apxmint a substitate (JE^ibUo Money 
Drainage Act, 186G (19 & 20 Viet. c. 9), 8. 11). 

('/) Driiinago includes the exjienso of socuring outfalls through other lands, 
of making open drains and watcTLOiucsos, and of fencing, trenching, and clearing 
the surface of the land to be drained for the purpose of con verting the same 
into arable or tillage land (Public Mbiioy Drainage Act, 18-17 (10 & 11 Viet, 
c. 11), B. 1). The works must be capable of completion within five years {ibid. 
a. 7), 


(A) Public Money Drainage Act, 1846 (9 A 10 Viet c. 101), s. 14. The appli- 
rations may be varied, and several appUcatious may bo consolidated (l^blie 
Money Dru]n.igo Act, 1847 (10 A 11 Vict c. 11), ss. 3, 4, 6). The i q)cciticati(in 
of tho Lfiids in subsequent applications mav 1^ by reference (Public Money 
Drainage Act, 1848 (11 A 12 Vict. c. 119), s. 1). 

(ij li^blio Money Drainage Act, 1846 (9 A 10 Vict. o. 101), s. 15. 

{j) Ibid., B. 16. Plans may be dispensed with and deviations allowed in cor- 
tiun cases (l*ablio Money Drainage Act, 1847 (10 A 11 Vict c. 11), 6.2; Public 
Money Drainage Act, 1866 (19 A 20 Vict. o. 9), s. 9). 

(A) Public Money Drainage Act, 1866 jl9 A 20 Vict c. 9), e. 1. The advance 
must not exceed £6,000 (Public Mcmey Drainage Act, 1650 (13 A 14 Vict. o. 31), 

B. 

(i) Public Money Druinugo Act, 1846 (9 A 10 Vict. o. 101), ss. 18— 20, 22— 


fm) Ibid., 8. 26. 

(») Public Money Drainage Act, 1860 (13 A 14 Vict o. 31), s. 4. 

(o) Public Money Drainage Act, 1866 (19 A 20 Vict. c. 9), ss. 2, 3. H no 
Mvuce is ectually made the oortifleato may be cancelled (PubUo Money 
Drain^ Aet, 1848 (11 A 12 Vict o. 119), s. 2). ^ ^ 


S*?***^® Money Drainage Act, 1846 (9 A 10 Vict o. 101), s. 34. 

(g) Ibid., 8. 42. As to the collection of land tax, 8ee title Lams Tax, p. S17, 
ost, ^ 

(r) Public Money Drainage Act, 1846 (9 A 10 Vict o. 101), a. 85. That is, 



Part IV.— Peocboubb ondeb Oi'ukr Acts. flOff 

tithe rentcharge and quit rents or chief rents incident to tenure («). Snr. 4. 

It is redeemable by the landowner at any time before the expiration Under 
of twenty years from the commencement thereof (t), and is appor- Pnbllc 
tionable(a). Limited owners are bound to keep down the charges Money 
and to maintain the works (b). Drainage 

Aoti. 


by distress or by delivery of the lands charged in lieu of arrears (Tithe Acts, 
1836 (6 & 7 Will. 4, c. 71), ss. 81, 82; 1891 (54 & 55 Viet c. 8), bb, 2 et 
see title Ecclesiastical Law,YoL XL, p. 749. 

i fl) I^iblio Money Drainage Act, 1846 (9 & 10 Yict. o. 101), s. 35. 

0 /5td., s. 45. 

a) Ibid,, 8. 44; FubHc Money Drainage Act, 1856 (19 A 20 Yict. c. 9), s. 8. 
b) Public Money Drainage Act, 1846 (9 A 10 Yict. c. 101), bb. 38, 39. Tenants 
paying the charges may deduct them from the rent, nnlftan they have them* 
selves joined in we application (ibid,, s. 
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Scot. 1. 
Incidence. 

Property 

charged. 


fiereditsi- 

mentB. 


8bct. 1. — Incidence. 

8ttb-Seoi. 1 . — Property Charyed. 

714. li&nd tax (a) is charged on all manors (6), messnagos, lands 
and tenements, and also on all quarries, mines of coal, tin and lead, 
copper, mundic, iron and other mines, iron mills, furnsuses and 
other iron works, salt springs and salt works, all alum mines and 
works, nil porks, chaces, warrens, woods, underwoods, coppices, 
and all tishings, tithes, tolls, annuities, and all other yearly profits, 
and all hereditaments of what nature or kind soever, without exemp- 
tion of any privileged place or person (e). 

Thus, a hereditament which is held by any person, whether 
above or below the surface, is liable to assessment, irrespective of 
the use to which it is applied, and even though the surface of 
the land is put to such use as to be exempt (d). An easement, 


(a) Land tax was lirst imposed tor one year only in 1692, when an assossmont 
was directed of ds. in the pound upon all real estate assessed on tho bond fide 
rack-rent, and on offices (except naval and mililary), and on porsoiml estate of 
24 a. per £100 (stat. (1692) 4 Wiil. & Mar. c. 1). In 1698 this was altered to an 
annual grant of a fixed sum called “ an aid by a lapd tax ” and tho proportions 
to be ooutributed by the various local areas were specified (stat. (1698) 9 Will. 
3, c. 10). A simihir Act was passed in every subsequent year down to and 
including 1797, after which year the tax was made poipetual as regards land by 
the Laud Tax Poi'petaution Act, 1708 (38 Geo. 3, c. 60^ So for as offices and 
personal estate were concerned, tho tax continued to be »n annual one 
down to tho year 1833, when it was abolished (stat. (1333) 3 & 4 Will. 4, o. 12). 

tax was never levied in Ireland, but was extended to Scotland at the 
union. Under tho annual Acts the fixed proportion for the several divisions 
into which the whole country was divided up was to bo levied by assessiDg 
the personalty and salaries in each separate parish or district at 4 a. in the 

S ound, and by assessing the land by an equal pound rate, so that the pro- 
uce of the rate on the land when added to the produce of the olher rate of 
45 . in tho pound should make up the fixed proportion for tho division. In 
those ciroumstancos it resulted that the amount to bo raised from the laud varietl 
according to the amount produr*cd by the other annual rate. For a long time 
after the land tax had been mado perpetual there was a question as to whether 
tho quotas to be paid by tho various polishes and districts within a division 
could be varied so os to equalise tho rate tluoughout tho division, but 
it was finally dotormined that, in;der the provisions of the Land Tax Per- 
petuation Act, 1798 (38 Geo. 3, c. 60), s. 74 (re-enacted by the Land Tax 
ademption Act, 1802 (42 Oeo. 3, c. 110), s. 160), tho quota payable by each 
parish was mado poimanent at its then ja-opoition to the other pazishos in the 
mvision {R, v. Land Tax C'cmmiAMcners (1853), 2 E. & B. 694). 

(5) The lord of a manor is as-sossable for quit-rents, but not in respect of fines 
and other casual profits of uncertain amount (Grant v. Aetle (1781), 2 Doi^. 
(k. B.) 72^ ; and compare title Easbments and Profits a Pkendrb, Yol. XL, 
p. 237. Tne first reason given by the court for the decision in Grant y. Aetle, 
ea/pra, was the annual nuturo of tho tax, which no loTij^er applies, but its final 
reason, the usage of almost a coiitury, has gathered weight with time. 

(c) Land Tax Act, 1797 (38 Goo. 3, o. 6), ss. 4, 24. The words in the text are 
in tiieir nature extensive, and are to have their natural and ordinary meaning 
given to them; they will not be out down so as to exempt from taxation 
property which comes within the description of the more general words, because 
it is not specifioally mentioned {Mdtrcpoiitan Rail, Co, v. Fowler, [18981 A. C. 
416,|Mr Lord JSjEBBOBSLLt L.O., at p. 421). In the present title, unless the con- 
otherwise requires, the word ‘'lands” is used to include all the ^ffeient 
kinds of property subject to land tax. 

(d) Metropolitan RaxL Co, y. FowUry eupra (railway tunnel under a highway) ; 
Wuteimeier CarporoHon v. Johmon, v. Fuller, [1904] 2 KB. 737, C. A«, 
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however, is neiiiher land nor a horeditament, and is not liable to 
assessment (s). 

715. Tolls along an ordinary turnpike road in which no private 
interest or profit existed were always exempt from land ta.x(/’), but 
tolls in the nature of private property are a separate franchise 
assessable to the land tax as a hereditament {g), even though they 
belong to comjianies, the shares in which are declared to be 
personal property by Act of Parliament (A)- The redemption of 
the land tax in respect of the land on which the abuttals of a bridge 
are built will not exonerate the tolls (i), but if the bridge is by Act 
of Parliament exempted from all rates and taxes, the tolls also are 
exonerated (/r). 

716. Persons having shares in the New Piver Company or in the 
Thames, Marylehone, or Hampstead waterworks, or in fire insurance 
companies, are liable for land tax in respect of the profits (Z). 

Sub-Sect. 2 . — Personal LiahiLUy. 

(i.) In QeneraJ, 

717. The land tax is to be rated and charged upon. the persons 
“having or holding” lands ( 771 ), and the persons liable in the first 
instance are the several occupiers of the lands chargeable (n). 

If the occupier of any house or tenement is a person entitled to 
diplomatic immunity, the tax must be paid by the landlord or 
owner ( 0 ). 

718. If lands are charged with or subject to any fee-farm rents, 
rents-service, or other rents, payments, sums of money or annuities 
issuing out of, or piiyable therefor, such rents or annuities must 
bear tlioir i)ro])orlLoii of the tax (p), and the owner of the lands or 


revorsiiifr Wri^jlit, J., [1904] 1 K. 13. 19 fpublic lavatory under a road) ; Central 
LoHyh^n Ihitlway v. City of I.oiuion Lami Tax Cominisaioners, [1911] 1 Oh. 467 
(ruilwa}' under a road). 

(p) CheUca WaterivuTlcs Co. v. Uoirley (185 17 U. B. 358, where it was 
decided that the plaintiH company was not liable to assessment in respect of 
its pipes. 

(/) Land Tax Act, 1797 (38 Geo. 3, c. 5), s. 122 (repealed bj Statute Law 
Eevisiori Act, 1872 (35 & 36 Viet. c. 63); VauxIiaU Bridge Co. v. Sawyer (1861), 
6 Exch. 501, 509. 

(f/) Vauxhall Bridge Co. v. Sawyer, eujtra (tolls of a bridge) ; Charing Cross 
Briage Co. v. MiicheU (1855), 4 E. A 13. 619. Tolls charged for passengers and 
goods by n railway company under its statutory powers are not a separate 
frauebise (Central London Hadway y. City of London Land Tax (kmimiesioners, 
sifpra). 

(/*) VauxhaU Bridge Co. v. Sawyer, sujira ; Charing Cross Bridge Co. v. Mitchell, 


supra. 

(f) Charing Cross Bridge Co. v. Mitchell, supra; Waterloo Bridge Co.y. Cull 
(1868), 1 E. & E. 213. 

(jfc) Triton v. Nicholls (1856), 5 W. R. 24. 

(/) Land Tax Act, 1797 (38 Geo. 3, c. 5), s. 57 ; and see Metropolis Water Act, 
1902 '(2 Edw. 7, 0 . 41), s. 9 ; and as to water companies generally, see title 
Watea Supply. Companies are taxed in their corporate capacity (RoyaU 
Exchange Assurance Co. v. Va\^han (1757), 1 Burr. 155). 

(wi) Laud Tax Act, 1797 (38 Geo. 3, c. 6), s. 4. 

(n) R. V. MiUluini (Inhakitanis) (1787), Cald. Mag. Gas. 276. For the law 
of landlord and tenant, see title Landlord ANd Tenant, pp. 331 etseq., post. 

( 0 ) Land Tux Act, 1797 (38 Oeo. 3, a 5), a 46. 

Ip) Ibid., SB. 6 , 24. The rent dic^ld be taxed at the same rate as the land 
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Srct. 1. 
Incidence. 


Urnwn rents 
ami appoT- 
tiourocnt. 


Apportion- 

ment, 


Crown lands. 


Poor persons. 


Lsnd iwner 
exf D^it from 
income tax. 


his tenant (q) may dodnet such proper proportion. The owner of 
the charge is bound to allow such deduction on receipt of the 
residue of the charge (r), unless the terms of the charge or the 
agreement of the parties provide otherwise (a). 

If the party entitled to make the deduction omits to do so, the 
payment cannot to recovered subsequently from the owner of 
the charge (t). 

719. In the case of fee-farm rents payable to the Grown or to 
persons claiming under the Crown, the person paying the rent is 
entitled to a deduction of 4a. in the pound in respect of the land 
tax, and he does not lose this right by redeeming the tax (a). 

720. Land tax is not apportionable as between the representa- 
tives of a deceased tenant for life and the remainderman (b). 

(ii.) Exemptions, 

721. Lands in the occupation of the Crown or its immediate 
servants for public purposes are exempt from land tax(c). This 
exemption depends on occupation, not on ownership, and Grown 
lands (d) in the occupation of private individuals are not exempt (a). 

722. Poor persons, whose lands, tenements, or hereditaments 
are not of the full yearly value of 20«. in the whole, are exempt (/). 

723. A landowner who is allowed a total exemption from income 
tax by reason of his income not exceeding £160 per annum 
is also exempt from land tax, and one-half of the land tax is 
remitted to a landowner who is entitled to an abatement of income 
tax by reason of his income not exceeding £400 per annum [g). 

out of which it insuos {Kin^ v. Weaten (1709)| 2 £q. Cas. Abr. 62 ; Brockman v. 
Honey wood (1716), 1 P. Wms. ^28; Adair v. New River Co. (1606), 11 Yes. 429). 

(q) Land Tax Act, 1 797 (38 Geo. 3, c. 6), b. 24 

(r) Ibid.. B. 5, 

(fl) Land Tax Act, 1797 (38 Qeo. 3, o. 5), b. 35; Robinson y. Stephens (1709), 
2 Salk. 616; Bradbury v. Wright (1781). 2 Doug. iK. B.) 624; and bco /? 2and/ord 
{Marchioness) v. Marlborough {Dowager Dwlisss) (1743), 2 Atk. 542. 

(Q Atwood Y, Lamprey (1719), 3 P. Wms. 127, n.; NichoUs y. Lesson (1747)^ 
8 Atk. 573. 

(a) Land Tax Act, 1797 (38 Geo. c. 5), ss. 30, 31 ; Moody y, Welh {Dean 
and Chapter) (1856), 1 H. & N. 40. Ab to tenants of Crown lunda, see also 
p. 322, post^ and title Cobbtitutional Law, Yol. YU., pp. 179, 180, 237. 

(5) Sutton y. Chaplin (180^, 10 Yes. 66. As to apportionment generally, see 
titles Beai. Pbopebty and Ohattelb Ebai.; BxNTOHABaBS and Annuities; 
Bettleuents ; Wills. 

(c) A,-G. y. Hill (1836), 2 M. & W. 160 ; CokhesUr y. Kewney (1866), L. B. 
1 Exch. 366 ; affirmed, «tt5 nom. CoUchuUr {Lord) y. Kewney (1867), L. B. 2 
Ezch. 253, Ex. Ch. 

(d) Land purchased out of a fund subscribed by priyate indiyiduals for a 
particular purpose, though it is vested in trustees for the commissioners 
appointed oy the Crown to administer the fund, is not Crown property 
{Cokheeter (Lord) v. Kewney, supra). 

(<) Land Tax Bedemption Act, 1802 (42 Geo. 3, c. 116), s. 141, which 
provides for the exoneration of Crown Iwds on redemption of the land tax 
(CokheeUr {Lord) y, Kewney, supra). Lands chargeable with land tax do not 
acquire exemption on purohase by^ the Crown for public purposes, though 
there might be difficulty in enforcing payment against the Crown (Qdchester 
y. Kewney, supra, per Oeannell, B., at p. 380) ; and see the text and note (a), 
supra, 

if) Land Tax Aot, 1797 (38 Geo. 3, o. 6), s. 80. 

(y) Finance Act, 1896 (01 ft 62 Yict. o. 10), s. 12. 
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724. Colleges or halls in either of the two universities of Oxford 
or Cambridge, and the Colleges of Windsor, Eton, Winchester and Incidence. 
Westminster, and the corporation of the governors of the charity for « — - 
the relief of the poor widows and children of clergymen, and the hSpISir™* 
College of Bromley, and any hospital (A) in England, Wales, or 
Berwick-upon-Tweed, are exempt (i) in respect of the sites of the 
said colleges, halls or hospitals, or any buildings within their walls 
or limits (ft). The exemption extends also to houses or lands which, 
on or before the 25th March, 1693 (2), belonged to the sites of any 
college or hall in England, Wales, or Berwick-upon-Tweed, or to 
Ciirist’s Hospital, St. Bartholomew, Bridewell, St. Thomas and 
Bethlehem Hospitals, or to the corporation for the relief of the poor 
widows and children of clergymen, or the College of Bromley, and 
also all lands, tenements, or hereditaments, revenues or rents 
belonging to any other hospitals or almshouses in England, Wales, 
or Berwick-upon-Tweed, which were in existence at the date of the 
tax being made perpetual (m). The exemption is absolute as regards 
colleges and halls, the named hospitals and the College of 
Bromley (n), but in the case of lands belonging to the corporation 
for the relief of the poor widows and children of clergymen and to 
any unspecified hospital or almshouse, it only extends to the rents 
and revenues to be received and disbursed for the immediate use 
and relief of the poor of the said hospitals and almshouses (o). In 
the cases of these unspecified hospitals and almshouses, if their 
lands are let at less than a rack-rent, the tenant is treated as owner 

(4) Hospital is used in its popular sense, and any institutiou which in a 
popular, though not in a strictly legal, sense could lie called a hospital may 
claim exemption {CoUhuter v. Keumey (1866), L. E. 1 Exch. 368, 377). 

(t) Jjand Tax Act, 1797 (38 Geo. 3, c. 6), s. 25. Thes<o exemptions arose 
under the annual Act, but were made perpetual (Land Tax Perpetuation Act, 

1798 (38 Qeo. 3, c. 60), s. 1). See also title Education, Yol. XU., p. 98. 

(k) Lands and buildings which were not a portion of the ancient site of a 
collet or hospital, and, therefore, not originally exempt, are protected under 
the Land Tax Act, 1797 (38 Geo. 3, c, 5), s. 25, if they were taken into, or 
became port of, such college or hospital between the date of the passing of the 
first Land ^x Act and the Land Tax Perpetuation Act, 1798 (38 Geo. 3, c. 60) 

(Tlarriatm Y. Bulcock 1 Hy. Bl. 68; All 8oula College, Oxford v. Costar 

(1804), 3 Bos. & P. 635). The exemption, however, was held not to extend to 
lands purchased by a coIIoto, soon after the passing of the first Lund Tux Act, 
under a private Act of Funiament, which provided that the colle^ should pny 
all taxes which fhe lands in question then were, or should mereafter be, 
subject to {All 8oula C^l^e, Oxford y. Costar, supra). It seems to follow from 
tlie decision in Boehm v. Wood (1823), Turn. & B. 332, 333 (see jp. 329, poA^), 
that aUotments in respect of exempt lands of colleges and hospitals are also 
exempiL 

(l) The date appointed for the first quarterly payment of the tax. The 

expression has been oonstraed to moan “lands which during the currency of the 
first assessment belonged to the sites *’ eto. (Sit. ThoTnae', St. Bartholomeiv's, aiid 
Bridewell J/osjpitals v. Hvdgell, 1 ^ B. 364, per WlUiS, J.* at p. 377). 

(m) Qdcheater v. Keumey, supra; a&med, sud nom. Colcheater (Lord) y. Kewney 
(1867), L. E. 2 Exdh. 253, Ex. Oh. ; Land Tax Act, 1797 (38 Geo. 3, o. 

88. 25, 29. 

(n) St. Thomcu\ St. Bartholomeii/s, and Bridewdl Bospitale y. HudgoB, supra. 

The exception in the Land Tax Act, 1797 (38 Geo. 3, c. 5), b. 27, in the case of 
tenants bound by their leases to pay taxes, only applied^ to oontracts made 
when the Act was passed and not to future arrangements (tdid.). 

(o) Land Tax Act, 1797 (38 Geo. 3, o. 6), s. 25. 
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BHT.l. 

incidence. 

Dttennliu^ 

tionof 

qneitioiie. 


Effect of 

Bubs^ucat 

dealings. 


Statatory 

exemptiuna. 


to the extent of the enrplaa value over and above what goes to the 
charity (p). 

The question whether lands belonging at any time to any of the 
exempted institutions are exempt from the tax is to be determined 
by reference to the first assessment (q). 

726. All questions as to the quantum of the charge in the case 
of lands belonging to unspecified hospitals or almshouses, or 
whether lands belonging to hospitals were assessed in the fourth 
year of William and Mary, are to be determined by the Land Tax 
Commissioners, whose decision is final (?■)• 

726. Land tax is perpetually payable out of the land subject 
thereto at the date when it was made perpetual regardless of sub- 
sequent dealings («). 

Land originally subject to the tax is not exempted when its 
use is changed to a purpose which would have brought it within 
the exemption (t), and the exemption given to the sites of hospitals 
etc. remains unaffected by their application to other ases(«)- 

727. Lands which are by statute vested in their owners free 
from all taxes are exempt from land tax, though the exonerating 
statute was passed prior to 1798 (a). An exemption from parochial 
rates and assessments is not sufficient (b). 

The extraordinary tithe rentcharge payable in respect of hop- 
grounds, orchards, fruit plantations, and market gardens is exempt 
from land tax (c). 

By a series of statutes for the gratuitous exoneration of lands 
belonging to small livings or other charitable institutions of which 
the total annual income did not exceed £160, exemption can be 
claimed on the ground of a living being under £150, if it was 
actually exonerated before 1820 (d). 


(p) Land Tax Act, 1797 (38 Geo. 3, c. S), 26 ; 8t. Thoma^, St, Bcuiludotneui s, 
and BridmoeU HotpUaU v. HwIgdI, [100!] 1 K. 13. 304, 377, 

(g) land Tax Act, 1797 (38 Geo. 3, c. 6), s. 29 ; St. Themaef, St. Barthdomew't, 
and Bridewell HoepiidU v. Hudtjell, mpra, 

S ]^d Tax lot, 1797 (38 Goo. 3, c. 5), b. 28 ; HarrUon v. Btdeock (1788), 
Bl. 69, 72. As to the Land Tax ConuniBsionerB, see p. 313, po»t. 

(« j An exchange of lands under statutory powers does not shift the liability 
for land tax fnnn the land taken in exchange (Oooeh v. Waldtn (1877), 46 
L. J. (oH.) 639). " 

'*) OOehuter (Lord) v. Koumey (1807), L. E. 2 Exoh. 263, Ex. Oh. 

Chx V. BMite (1878), 3 App. Oaa. 473. 


Wmanu V. Mtehard (1790), 4 Term Eep. 2; and see Porehard v. 
Beyto^nm), 8 Term Bep. 468, 473; Sion (JoUego v. London Chrporation, 
^idOlJ 1 017p 021, 0. A.n 

(h) Waterloo Bri^ Oo. v. CVfl (1868), 1 E. ft E. 213. 

(e) Cmr v. Fowle, [1893] 1 d B, 261. Seo title EoOLBsiABnaAL Law. 
Vol. Xn., p. 746. 

(^ The Acts in question were statutee (1806) 46 Goo. 8, o. 138 : (1809) 

®V.®* Bedemption Aot, 1813 

(63 ^. 3, a 123); the Land Tax Bedemption Act, 1814 (64 Gao. 3, a 173); and 
tto Land Tax Bedemption Aot, 1817 (67 Goo. 3, o. 100). A list of the number 
n smaB livugB exonerated lu each year under theie Aebi is given in Boutdin’a 
ahepoution of the Lead Tkx, p, 9ib 
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Land Tax. 

Bbot. 8. — Commutionen. 

Sub-Sect. 1. — QuaJification, 

728. The assessment of land tax is entrusted to the Land Tax 
Commissioners appointed under the authority of Parliament for 
executing the Acts granting a land tax (c). They require no 
qualification by estate, either landed or personal (/), but in the 
case of cities, boroughs, Cinque Ports, or towns corporate, a 
Commissioner must be qualified by inhabitancy, and he is liable to 
a penalty for acting without such qualification (;), unless, being a 
county Gommis.sioner, he acts for a city or borough where there are 
not sufficient Commissioners (h). 

No person who has held the office of inspector or surveyor of 
assessed taxes may act as Commissioner (i). 

Sub-Sect. 2. — Appointment 

729. The Commissioners are appointed by special Acts of Parlia- 
ment, known as the “ Names Acts,” whenever occasion arises. By 
the last of such Acts it is provided that the persons named in the 
schedule signed by and deposited with the clerk of the House of 
Commons (being, whore so required, duly qualified by inhabitancy) 
shall be Commissioners within the respective counties, shires, and 
places in the schedule respectively mentioned (k). 

Tn addition, all justices of the peace for any county, shire, riding, 
division, or district (Oi are entitled to act as Commissioners (m), 
and tlie mayor of any city or borough may act for his city or 
borough (n). 

730. For all acts done in execution of their office the Com- 
missioners, their assessors, and collectors, are only liable for the 
penalties inflicted by the Acts (o), and are entitled to the protection 
given to public authorities (p). 

Sub-Sect. 3. — Proceedings, 

731. The Commissioners must meet together from time to 
time at the usual place of meeting in their respective divisions, 
or any place adjoining (q'). The first general meeting for each year 

(c) Taxes Management Act, 1880 (43 & 44 Yict. c. 19), s. 5. In this title the 
word “ CominissioneTs is used to indicate the Land Tax Commissioners as 
distinct from Commissioners for the Bedemption of the Lund Tax. 

( /) Land Tax Commissioners Act, 1906 (6 Edw. 7, c. 62), s. 2. The property 
(jualihcation is abolished, even though the appointment was made under a 
])i ovious Act {ibid,), 

ig) Land T:ix Commissioners Act, 1798 (38 Geo. 3, c. 48), s. 1. 

(A) Land Tax Act, 1797 (38 Geo. 3, c. 6), s. 86. 

(t) Land Tax Commissioners Act, 1827 (7 & 8 Geo. 4, o. 76), s. 6. 

(A) Land Tax Commissioners Act, 1906 (6 !]^w. 7, o. 62), s, 1. A print 
Df such schedule in the London Oftxette is admissible as evidence {ibid.), 

(/) District includes borough (Land Tax Commissioners Act, 1906 (6 Edw. 7, 
c. 62), B. 3). 

(m) Land Tax Commissioneis Act, 1827 (7 & 8 Geo. 4, c. 76), s. 1. 

(n) Land Tax Act, 1797 (38 Geo. 3, c. 5), s. 87. 

coj Taxes Management Act, 1880 (43 & 44 Yict. o. 19), s. 19. 

(p) Public Authorities Protection Act, 1893 (56 A 57 Yiot. c. 61) ; see title 
PUBUO AUTnORITIBS AKD PUBLIC OFFICERS. 

{q) Ijand Tax Act, 1797 (38 Geo. 3, c. 6), s. 7 ; Taxes Management Act, 1880 
(43 & 44 Yict. 0 . 19), s. 26 (l), (2). It may be observed that the powers con- 
tained in the Land Tax Acts are saved ^ cases not expresdy provide for by the 
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must bo held before the 10th April (r), but failure to do eo does 
not invalidate any appointment or act of the OommisBioners («). 

Turo CommisBioners constitute a quorum (t). 

732. At the first general meeting for each year the Commissioners 
must appoint a clerk (u). The appointment is for a year, subject 
to removal from office, only for just cause, by the majority at a 
meeting of the Commissioners duly summoned (v). A vacancy 
occurring in the course of any year is to be filled by the Commis- 
sioners electing a person to act as clerk for the remainder of the 
year («>). The remuneration of the clerk is a fixed sum, not less 
than the amount which would have been paid to him hy way of 
poundage for the year commencing oth Apni, 1890 (x). 

733. The Commissioners must ascertain and set down in 
writing the proportion to be charged on the respective divisions 
towards making up the whole sum charged on the county (,v), 
and may subdivide themselves so that three or more may be 
appointed for each division; but such on appomtment is not to 
restrain a Commissioner from acting in any other part of the 
county or place for which he is appointed (z). 

734. Except in the case of places for which separate and distinct 
quotas of land tax are provided by the Land Tax Acts (a), the 
Commissioners may at a general meeting, subject to the approval 
of the Treasury, create new divisions and transfer the jurisdiction 
of any parish, together with the land tax payable by it, to such new 
division or any other division of the same county (b). The Com- 
missioners for any division may unite two or more parishes so that 
they shall be considered as one for the purposes of the Land Tax 
Acts (a), but not so as to alter the quota chargeable on any parish (c). 

Skot. 8. — Azseasment. 

735. For the purpose of assessment the Commissioners must 
issue a precept requiring the inhabitants of each division, or some 
of them, to appear before them, under a penalty of not less than 

Taxes Management Act, 1880 (Md, a. 9). “ Diviaion ” moans and incliKlos any 

hvmdied, rape, lathe, stowartry, or district, or any place of separate jurisdiction 
under the Tjand Tax Acts (Taxes Management Act, 1880 (43 & 44 Viet. o. 19), 
s. 5). The Commissioners may also meet outside their divisions, with the 
consent of the Board of Inland Bevenue (Bevenue Act, 1883 (46 ft 47 Yict. 
G. 53), s. 12). 

I ’rj Taxes Management Act, 1880 (43 ft 44 Viet. o. 19), s, 41 (1), (3). 

I's) /bid., 8. 29. 

I f) Ibid., B. 6. 

i '«) Ibid., a. 41 (1), (6). 

I v) Ibid., s. 41 (1). 

(ti>) Ibid., s. 41 (6). , 

(s) Taxes (Begfulation of Bomuneration) Amendment Act, 1892 (lib ft 56 
Viet. 0. 25), 8. 1 (1). 

M Lnnd Tax Act, 1707 (36 Qeo. 3, o. 6), s. 7. 

is) Ibid. 

(a) These ar« any Act, or part of any Act, relating in any way to the assess- 
ment or redemption of the umd tax (Taxes Management Act, 1880 (43 ft 44 
Yieb c. 19y, 8. 6 (1) }. 

(A) Ibid., s. 36. 

(e) Ibii/., 8. 37. If the union pwee inconvenient, it may be dissolved by tb« 
Xreasnry on a resolution cd the Commissiimers (ibid., s. 3 (5) ]. 
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40f. nor more than £6 for refuBal. Out of such inhabitants the Siot. 8. 
Commissioners must appoint at least two as asBessors for each ABsessmeiit 
separate parish or place within the division (d). — 

Any person refusing to servei or guilty of neglect of, or fraud or Offences, 
abuse in, executing his duties, is liable to a penalty not exceeding 
£40 (e), but no person can be compelled to serve outside the limits 
of the city, borough, or town corporate in which he dwells (/). In 
places extra parochial and parishes where two able and sufficient 
persons cannot be found, the Commissioners may appoint persons 
living near such places to act (g). 

736. The assessors assess the full sum payable by each parish of 
on the lands in such parish (h). All lands are to be assessed in the 
places where they lie(i) and are usually assessed in (A;). Lands 
formerly waste or common, which have been assessed, since inclosure, 

in parishes other than those in which they lie, are assessed in the 
parishes in which they have usually been so assessed (Z). 

Special provision is made as to the place of assessment of certain 
lands and subjects, such as shares in the New Biver Company ( 771 ). 

737. In the event of lands being assessed by two distinct bodies AsaeBsment 
of Commissioners, each claiming a right to rate the property, the ^7 f^o 
King’s Bench Division of the High Court may call upon the Com- 
missioners to appear and may give relief (n). 

738. The assessment is made for the year commencing on Mode of 
25th March and ending on the next 24th March ( 0 ). Each land tax 

(d) Land Tax Act, 17U7 (3S Geo. 3, 0 . 5), s. 8. The acta of a person duly 
appouitod assessor and collector are valid, thouf?h he be not qualified by 
iuhaLitancy {ly'aterloo Bridge Co. y. Cull (1858), 1 E. & E. 213). 

(e) Land Tax Act, 1787 (38 Geo. 3, 0 . 5), ss. 8, 19. The fine is imposed by 
the Commissioners, who can levy it by distress or imprisonment, and it can only 
be remitted by them {ibid.). 

(J ) Land Tax Act, 1797 (38 Geo, 3, c. o), s. 45. 

Ig) Ibid., B. 47. Assessors are assessed by the Commissioners in respect of 
Riiy tax to which they are themselyes liable {ibid., s. 44). They receive, as 
remuneration, such sum, out of the surplus land tax for any year, as the Com- 
missioners certify to he leasouahle and the Board of Inland lieyenue approves 
(Taxes Managciuoul Act, 1860 (43 & 44 Yict. c. 19), s. 114 (10) ). 

(A) Land Tax Act, 1797 (38 Geo. 3, c. 5), s. 8 ; Land Tax j^demption Act, 

1802 (42 Goo. 3, c. IIG), s. 180. 

(t) Jjaud Tax Act, 1797 (38 Goo. 3, c. 5), a. 63, which applies to the rating of a 
poison for land, while ibid., s. 36 (see next note), applies to places where any 
doubt exists as to their locality {Margelts y. Aforley (1832), 1 L. J. (k. B.) 112). 

(A) Laud Tax Act, 1797 (38 Goa 3, c. 5), s. 36. If lands have boon assessed 
for a long time in a parish in which they do not lie, a mandamus will lie against 
tho Commissioners to uphold the usage and set aside a transfer of such lands 
to their proper parish {K. y. Land Tax CommUeionm (1877), 36 L. T. 374). 

(l) Land 'J'ax Act, 1834 (4 & 5 Will. 4, 0 . 60), s. 2; as to the assessment of 
detached parishes, see Land Tax Act, 1842 (6 £ 6 Yict. 0 . 37), ss. 3 — 6. 

(m) Laud Tax Act, 1797 (38 Goo. 3,0. 6), ss. 37, 38, 67, 58, 70, 71, 74, 75, 77, 

78, 79, 114, 124 ; Customs and Inland Bevenue Aot, 1878 (41 & 42 Yict. c. 15), 

B. 16. The entire land tax payable in laspect of New Eiver property as it exisl^ 
in 1798 is assessed in London (Land Tax Act, 1797 (38 Geo. 3, a 5), s. 57 ; New 
lUuer Oo. y. Land Tax Commiaaionera for Hereford (1857), 2 H. £ N. 129) ; but 
after-acquired property of the company remains taxable as it was before it came 
into its hands (New Biver Oo. v. Land Tax Commiaaionera for Hertford, aupra). 

As to the liability of New Biver shares to aasessmont, see p. 309, ante. 

(n) Land Tax Bedemption Act, 1838 (1 £ 2 Yict. a 58), as. 2 — 4; lie Olattoa 
Land-Tax (1840), 6 M. £ W. 689. 

(o) Taxes Management Act, 1880^43 £ 44 Yict. a 19), a, 48 (1). 
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parish is separately charged with the quota fixed upon it in the yeat 
1798 so long as any part of the tax remains payable (r), but the 
amount assessed in any year in respect of the unredeemed quota is 
not to exceed the amount which would be produced by a rate 
of Is. in the pound on the annual value (s) of the land in the 
parish subject to land tax, and any excess over that amount is 
remitted for the year (t). No assessment is to be made at a 
less rate than Id. in the pound on the annual value, except 
where such assessment would produce a net sum exceeding the 
amount required for the redemption of the whole of the unredeemed 
quota, in which case the assessment is to be at a rate which 
will produce such net sum, and is to be applied as surplus land 
lax (a). 

When the assessment is complete, one copy is delivered by the 
assessors to the Commissioners (6), who have two duplicate copies 
prepared by their clerk, one of which is transmitted to the Commis- 
sioners of Inland Revenue and the other, duly signed and sealed, is 
delivered to the collectors (c). An account of the totals is prepared 
by the clerk and transmitted to the collector of inland revenue (^{)- 
If lands are overcharged, the Commissioners may abate the assess- 
ment and cause the money so abated to be reassessed and levied 
as they think reasonable within the whole division (e). 

Any assessment not made or against which any appeal is pend- 
ing when the first assessments are signed and allowed, are added 

(r) Land Tax liedemptioii Act, 1802 (42 Geo. 3, c. 116), bb. 180, 182 ; /?. v. 
Land Tax Commissitmera (I8u3), 2 £. & B. 694. In the event of tho Commis- 
.•jloueTB failing to uaseBS any division or parish for its full quota, they may ho 
compelled to do so by the court {lie Land Tax CominisBionerB far WcUinineUr 
(1747), Park. 74 ; A.~0. v. Land-Tax Commiaaianers (1823), 12 Price, 647 ; and 
6oe Taxes Management Act, 1880 (43 & 44 Yict. c. 19), s. 112); but the court 
will not iuterfoie with their discretion as to the mode of appoitioning such 
quota (ii'e //o//;om Land Tax AaaeaaTntmt (1850), 5 Excb 548). 

(a) This, under tho provisions of tho Finance Act, 1896 (59 & 60 Yict. c. 28), 
8. 35, means the annual value by dotorrmnation of tho General ('^ouimiHsionr i's of 
Income Tax for the purpose of Bched. A of tho Income Tax Act,_ 1842 (5 & 6 
Yict. 0. 35), or if there is no such dutevmiDation, then as determined by them 
for the purposes of Fart YL of the Finance Act, 1806 (59 & 60 Yict. c. 28). 
As to the moaning of annual value under these Acts, see title Income Tajc, 
Yol. XIY., p. 636 ; and as to what, if any, deductions may be allowed in calcu- 
lating such annual value for the cost of collection of manorial rents or tithe 
commutation rentoharges etc., see Stevens v. (1888), 20 Q. B. D. 442, 0. A. 

nnd Norfolk {Duke) Y, Lamar 9 i(« (ISUO), 24 Q. B. D. 485. Ihdore tho Finance 
Act, 1896 (59 & 60 Yict. c. 28), the poor rate valuation was generally ndo])t,od ns 
the basis for assessment (see M. v. Land Tax Commiaaionera (1894), 58 J. P. 446). 
But it was the duty of the OommisHionors to have regara to the fiuctiiation» 
of the value of property within the division, though no mandamus would lie 
against them to make an equal assessment {R. v. Land Tax Ctmmiaaionera 
(1851), 16 Q. B. 381). Tho Commissioners, surveyors, or URSossors, or any 
person authorised by them, may for the purposes of the assessment inspect all 
parish books (Taxes Management Act, 1880 (43 & 44 Yict. c. 19), s. 39). 

fj) Finance Act, 1896 (59 & 60 Yict. c. 28), s. 31. 

fa) Ihid,^ B. 32 (2), (3h As to surplus land tax, see p. 321, post. 

{h) As to iho forms of assessment, see Taxes Managemout Act, 1880 (43 & 44 
Yict. 0 . 19J, 8. 15. 

(c) Lana Tax Act, 1797 (38 Goo. 3, o. 5), s. 8 ; Taxes Managemont Act, 1880 
(43 & 44 Yict. c. 19), ss. 70, 83. 

(d) Taxes Management Act, 1880 (43 A 44 Yict. c. 19), s. 61. 

(s) Tiond Tax Act, 1797 (38 Geo. 3, o. 5), s. 84. 
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to sach first assessmentB by being iuoladed in a separate form of biot. $. 
assessment (/). AsseMineat 

Disputes as to the assessment or levying of land tax are deter* „ ~ 
mined by the Gommissioners, whose decision is final (jr), but no ^aato 
Commissioner may, under a penalty of £50, take part in the decision determiiu 
of any oontroversy in which he is personally interested {h). quertUiM, 

Sect. 4. — Appeals. 

739. When the duplicate assessment is delivered to the col- Appeab. 
lectors, the Cominissioners must give them notice when and where 
appeals against the assessment are to be heard, the time being at 

least thirty days from the date of the delivery of the duplicates to 
the collectors (i). The collectors within ten days after receipt of 
the duplicate must give notice of the time and place so- appointed 
by writing fixed on the doors of the parish church or chapel of 
case of every parish. Persons intending to appeal must give notice 
in writing to one or more of the assessors, who may, if they thin k 
proper, attend before the Commissioners to justify the assess- 
niont (/c). The decision of the Commissioners is final (f), and even 
if erroneous cannot be disturbed by the courts’ (m). 

Sect. 6. — CoUeetion. 

740. Collectors are appointed by the Commissioners (or in case Appointment' 
of default on their part by the Commissioners of Inland Revenue), '•'* 
preferentially out of the residents of the parish in respect of 

which the appointments are made(u). If the person nominnted 
declines to act he must, under penalty, give notice of his refusal 
within fourteen days after the notification to him of his appoint- 
ment (o). The Commissioners of Inland Revenue may require 
security to he given (p), and, in default, may appoint a collector for 
the parish in respect of which the default has occurred (n). Security Beesrity. 
may also be required from collectors by the Commissioners or by 
any two of the inhabitants of the parish for which the collector is 
appointed (5). The security is given by bond (c), which is exempt 
from stamp duty (d). The giving of security relieves a parish from 
any liability for the default of a collector (cj. 

/) Taxes Mnnagoment Act, 1880 (43 & 4rl Yict. o. 19), s. 84. 
a) Laud Tex Act, 1707 (38 Geo. 3, c. 6), s. 23. 

'^h) Taxes Management Act, 1880 (43 & 44 Viet. o. 10), e. 35. 

\i) Land Tax Act, 1797 (38 Geo. 3, c. 6), s. 8. As to the borvico and aflixing 
ot notices, see Tnxos Management Act, 1880 (-13 & 44 Yict, o. 19), s, 18. 

(k) Land Tax Act, 1797 (38 Geo. 3, o. 5). »>. 8. 

(0 Ibid. 

\m) It. T. Land Tan Commi»»ion*rs (189-4), 58 J. P. 446. 

(a) Taxes Management Act, 1880 (43 & 44 Yict. c. 19), s. 73 (I), (2), (6), (7), 

(8). Parishes may be grouped and treated as one lor purposoti of collection 
Itttd., B. 72). 

(o) lUd., a. 73 (3), (4), (5). 

Ibid., 8. 74 
Ibid. B. IS. 

Ibid. 8.77(1), (2). 

Ibid. SB. 76, 77 (3). 

) lUd.. B. 78. As to stamp duties generally, see title PEVEKxra. 
s) Taxes Management Act, 1880 (43 & 44 Ymt. o. 10), s. 70. 
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741. A oolleotor must pay over and account, if neceasaty on 
oath, to the proper olUcer, for all suma received by him (/), and 
he mnat deliver achedulea of arreara( 9 ), which remain with the 
Income Tax Commisaionera, and, if the arrears are not recovered 
within forty days, may be certified to the High Court and be ground 
of proceBB(h). On clearing his account he mnat deliver up all 
duplicates of assessment and books of receipts and counterfoils 
furnished for his use (i). He must also make a return on oath of 
arrears which he cannot recover, and for which he may claim 
credit in redaction of the amount of surplus land tax upon 
the assessment charged against him in the Commissioners' 
duplicate (k). 

742. The Commissioners may, and, if required by a surveyor of 
taxes, must(l), examine any collector on oath as to the state of his 
accounts and collection (m). Any dereliction of duly on the part 
of a collector renders him liable to pecuniary penalti<)s (n). In 
the event of delay in the payment of the tax through his neglect, 
ha may be dismissed (o), while, if he make default in payment 
of moneys received by him, the Commissioners may seize and 
sell his property (p), or bring an action against the sureties on his 
bond (g). In addition, so long as a collector is not proceeded 
against twice for the same offence, he remains liable to any criminal 
indictment that may lie against him, and for this purpose he is 
deemed to be employed in the service of the Crown (r). 

The remuneration of a collector is the sum paid to the collector 
by way of poundage for the year commencing 6th April, 1890 (a). 

743. The land tax is payable on the Ist January in every year, 
except where an assessment has been signed or allowed on or after 
that day, in which case it is payable on the day after the assessment 
has been signed and allowed by the Commissioners (6). 

744. The collectors, on receipt of the duplicate of the assessment 


(/) Tuxes tluuagement Act, 18H0 (43 & 4( Yiut. c. 19), ss. 100, 101, 102, 104. 
The moneys so received are paid into the Exchequer (titd., s. 14). 

(a) IhUl., as. 103 (b), 107. 

(A) im., 68. 105, 106, 111. 

(*) Ihid; s. 110. 

(A) Ihid., B. 114 (11), (12). 

(l) The surveyor may re^it any failure of duty on the part of a collector to 
the Commissioneis (tUd., s. 116). As to the appointment cd surveyor, see ibid., 
B. 17. 

(m) lUd,, B. 116. 

(n) Ibid., s. 121. As to the recovery of penalties, see p. 320, poit. 

(o) Taxes Management Act, 1880 (43 & 44 Yiot. c. 19), s. 117. 

?p) yt^,8. 118. 

(g) Ibid., s, 119. In the event of the Oommissionors foiling in such an 
action, the costa are defrayed by an asseesment upon the inhamtants of the 
polish in relation to which the bond was given {ibid., s. 120). 

fr) Bovenue Act, 1M9 (62 A 53 Yict. c. 42), & 14. 

(а) Taxes (Begi^tion of ilomuneration) Amendment Act, 1892 (56 & 66 
Yict c. 25), s. 1. The Taxes Management Act, 1880 (43 & 44 Yiot c. 19), 
B. 114 (10), which allowed the collector to retain surplus land tax if it did nut 
amount to £5, is repealed by the Bevenne Act, 1889 (52 A 53 Yiot o. 42), s. 11. 

(б) Taxes Management Act, 1880 (43 A 44 Yiot o. 19), s. 82 (1), (8). 
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and the warrants for collecting the Bame(c), demand the tax when seci. s. 
it becomes payable from the persons charged, or at their last place Collection, 
of abode, or on the premises charged, as the case may require (d). — 

745. If a person refuses to pay (e), the collector may raise the sum Becoveij. 
required by distress and sale (/). If no sufficient distress can be levied, 

the Commissioners may commit the defaulter to prison ( 9 ). The 
goods of a defaulter cannot be seized under any process of law, 
except at the suit of the landlord for rent, unless the party making 
the seizure pays all arrears in full, or, if more than one year’s arrears 
are claimed, makes payment of one year’s arrears (h). 

746. If the assessment cannot be collected through the lands Unocenpfed 
being unoccupied, the deficiency must be made good by a re- 
assessment of the parish (t). In such cases, however, the collectors 

may at any time afterwards enter and distrain, and distribute the 
money raised by such distress proportionately among the parties 
who contributed to the tax of the unoccupied lands (k). 

If woodlands are assessed and no distress can be had, the woodland* 
collectors may enter and cut and sell sufficient of the wood (timber 
trees excepted (1) ) to pay the assessment and the charges incident 
thereto (m). 

If default is made for six days after demand in payment of the Tithes, toiu 
assessment charged on any tithes, tolls, profits of markets, fairs ^ 
or fisheries, or any other annuid profits, not distrainable, the 
collectors may be authorised by warrant under tho hands and 
seals of any two of the Commissioners to seize and sell so much of 
the said tithes, tolls or other profits as may be sufficient to raise 
the sum assessed and all charges occasioned by non-payment 
thereof (n). 

747. No action for illegal distress will lie so long as the issuing Action foi 
of the warrant and the levying of the distress are regular, provided 

that the Commissioners had jurisdiction to make the assessment, 
in which case the only appeal is to them, and their determination 
on appeal is final (o). An assessment, however, in respect of land 
which is not subject to land tax is illegal and may be treated as 
null and void, and an action for trespass will lie for any distress 
made in respect of such assessment (p). 

(c) Taxes Management Act, 1880 (43 & 44 Viet. c. 19), s. 8f3 (1), (2). 

(d) Ibid., 8. 85 (1). 

(e) As to refusal to pay, see title Disthess, Yol. XL, p. 211. A reasonable 
time should be allowed to elapse between demand and dListress {Qibhs v. Stead 
(1828), 8 B. & G. 528). 

(/) See title Dibtbess, Yol. XI., pp. 218 et sej. 

(^) Taxes Management Act, 1880 (43 & 44 Yict. c. 19), s. 89. 

( k ) Ibid ., s. 88. 

(0 Land Tax Act, 1797 (38 Geo. 3, o. 5), s. 18. 

m Ibid., 8. 40. 

(2) As to what is or is not timber, see tiUes Landlord and Tenant, pp. 381 
02 669., post; Settlements. 

f Land Tax Act, 1797 (38 Geo. 3, o. 5), s. 41. 

Ibid., SB. 42, 125. Compare titie Distbesb, Yol. XL, p. 219. 

PaJtcheit V. Bancroft (1797), 7 Term Eep. 367; Allen v. SAarp (1848), 2 
. 352 ; Simpkin v. MoibiiMon (1681), 46 L. T. 221. 

(p) Charlffon v. Alway (1840), 11 Ad. & El. 993. It would seem that no levy 
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Acquittsnoes. 
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Actions Agaii at collectors must be defended by tlie Commissionersi 
and the costs are defrayed by assessment (q). 

Land tax may also be recovered as a debt dae to the Crown, or 
by any other means whereby a debt of record due to the Grown can 
be recovered (r). 

Goats of any proceedings, and reassessed land tax, may be 
^recovered in the same way as land tax is recovered (s). 

748. On payment of the land tax the collector mast give 
acquittances to the persons paying the same (t). 

749. In the event of failure to assess or charge the land tax in 
any parish, or to return the duplicates of the assessments, or to raise 
or pay the sums charged, the Gommissionors of Inland Revenue may 
set insuper all sums appearing in arrear and rotum such failure to 
the High Court bj^ certificate to the King’s Remembrancer, who is 
to cause such certificate to be enrolled in his office. The enrolment 
is a record in the office valid and effectual to authorise the issuing 
of process on the application of the Commissioners of Inland 
Revenue against the defaulting parish and the CominissioncrH, 
collectors, assessors, or other persons liable for the default. The 
defaulting parish is liable to be reassessed in respect of the sums 
so returned insuper (u). 

750. Fines, penalties, and forfeitures under the Land Tax Acts (a), 
if under £20, are recoverable before the CommissioDerB (b). If over 
£20, they are recoverable in the High Court (c), unless directed to 
be added to the assessments (d). Proceedings for their recovery in 
the High Court can only be brought by order of the Commissioners 
of Inland Revenue in the name of the Attorney-General (e), and 
must be commenced within two years next after the fine or penalty 
is incurred (/). 


could be made foi an assessment which included arreoxs for past years, in 
respect of which no assessmont had been made (see A'ewton v. Young (1805), 1 
Bos. & F. (v. A.) 187). Assossmont in a wrong parish is not a ground for 
subsequently setting aside a writ of Uvari/acias under which the amount owing 
has hUiEL leyied {Re Glaiton Land-Tax (1839), 4 M. & W. 670) ; and soe Bristol 
Poor {Governors) y. Wait (1834), 1 Ad. & El. 264. As to trespass generally, 
sue title Trespass. 

(g) Taxes Management Act, 1680 (43 ft 44 Viet. o. 19), ss. 19, 20 (7), (8); 
Hud see p. 313, ante. As to notice of action against collectors, soe TJumas y. 
Williams (1844), 1 Dow. ft L. 624. 

(r) Taxes Mmagement Act, 1880 (43 ft 44 Viet. c. 19), b. Ill (1). The 
Kch^ule of arrears is conclnsiyo evidence of tho debt (ibid., s. Ill (2)). The 
^•ase of A,-G. y. HeweU (1838), 4 M. ft W. 77, does not seem to have any applioa* 
tion to this Act. See, generally, title Obown Paaotice, Yol. X., pp. 1 sf sag. 

(s) Taxes Management Act, 1880 (43 ft 44 Yict. c. 19), s. 113. 

(t) Ibid., B. 86(3). 

(u) Ibid., B. 112. 

(a) Bee note (a), p. 314, ante. 

(b) Taxes Management Act, 1880 (43 ft 44 Viet. c. 19), s. 21 (6). 

(e) IlM., B. 21 (3) ; Inland Eeyenue Begulation Act, 1690 (63 ft 64 Yict. o. 
21), B. 22 (1). ^ 

(d) Taxes Management Act, 1880 (43 ft 44 Yict. c. 19), s. 21 (3). For caaes 
where penalties are to be added to the aseessments, see ibid., s. 121 (3), (4). 

fe) Inland Bevenue Begulation Act, 1890 (63 ft 64 Yict. c. 21), b. 21. 

(/) Ibid., B. 22 (2), which appears impliedly to i-epeol the Taxes Manage- 
ment Act, 1880 (43 ft 44 Yict. c. 19), s. 21 (4^ 
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751. If the total amount of the sums charged in any year by 
the assessment for a parish exceeds the actual amount of the quota 
to be raised in such parish, such excess must be accounted for in 
the ordinary course of collection, and, subject to any remuneration 
that the CommiRsioners may make to the assessors therefrom, must 
be paid into the Bank of England to The Account of Surplus 
Land Tax (. 7 ).” 

A certificate of the excess of each assessment by the amount 
of £5 over and above the quota is to be transmitted by the 
Commissioners to the Board of Inland lloveiine before the 24tb 
December following the expiration of the year of assessment (It). 

Sect. 6. — Redemption, 

Sod-Segt. 1. — IVho may Jtedeem. 

752. All corporations and persons (other than tenants at rack- 
rent or tenants of (h'own lands) having an estate or interest (i) in 
land subject to land tax may redeem such laud tax(/i:), 

Trusleos, guardians, or committees may redeem on behalf of any 
person subject to disability ( 2 ). 


(y) Taxo» ALLiiagciuciit Act, 1880 (13 & 44 Viet. c. 19), s. 114 (7); and Bee 
iioto (f/), p. 315, ante. L*i'ovb>ion is mu do for tbo application of such euiplus 
in Llio rodoniplwjn of tho t.ix xiayable by the imrish 0 . 114 (8), (9) ). 

(fi) 114. 

(i) L.iud Tax lCedoii)]»tion (No. 2) Act, 1853 (16 & 17 Viet. 0 . 117), s. 1. 
IJiider tho Land Tax PorpetuntioTi Act, 1798 (38 Geo. 3, c. 60), persona or 
corporations beuc6cially interested in land had tho right to redeem in tho first 
place. If thoy fallod to excrciso such right tho land tax might be purchased 
by a straTigcr, Tho option given to persons or corporations having such benefit 
of profcrciico to be considered on tho footing of purchasers was iciJoalod by the 
Land Tsix Ecdomption Act, 1802 (12 Qeo. 3, c. 116), but the preference was 
continued to 21th June, 1803, after which datu sti'ongcrwS were entitled to 
purchase tho land tax as a fcc-farm rent. Although this right has now ceased to 
exu-t, questions arising out of redemptions under tho earlier Act nro to be 
determined according to the law in force at tho time of the transaction (Land 
Tax Upiicniption Act, 1 802 (42 Goo. 3, c. 1 16), a. 2), so that questions of title cun 
arise even now under the early Acts (see Neame v. Morrsom (1866), L. R. 3 Eq. 
91 ; rigoU v. Ptgotl (1867), L. R. 4 Kq. 519, in both of which coses the coui't 
had to coiihidcr questions depending on the construction of the Land Tax 
IVri^otuntioii Act, 1798 (38 Geo. 3, c. GO). Provision Is made by tho Laud Tax 
hcdoiiiptiou Act, 1802 (42 Geo. 3, c. 116), s. 40, for tho exoneration of lands 
whore tlio original Tcdeemor exorcised his option to bo treated on the footing 
ol a purchaser. 

(/;) Land Tux Redemption Act, 1802 (42 Goo. 3, c. 116), ss. 9, 10. In the 
ciiHO of companies which acquire lands under Acts of Parliament incorporating 
'he Lands Clauses Gunsolidatlon Act, 1815 (8 & 9 Viet. c. 18), tho pi-oinutcrs 
ar entitled to redeem (ibid., s. 133). As to the liability of promoters to make 
gooi^ any dellciencies in the assessuioiit, see title CoMruLSOKY Pukchase of 
Land AMD Compensation, Vol. VI., p. 18. 

(/) liOiid Tax Redemption Act, 1802 (12 Geo. 3, o. 116), s. 14. Where land 
tax was redeemed on behalf of on inf.aut tenant in toil by persons who had no 
authority to aot under this provision, the court by an equity charged the estate 
in favour of the personal represonta lives of the mfant with payment of tho 
same coiisidoration that they would have been pnid if it hud been within the 
Act ( Ware v. Po//ti7/ (1805), 11 Vos. 257} ; and ns to the effect of the charge, see 
V. PMiU (1852), 6 l)e O. & Sm. 455 ; JTars v. Eymon* (Lord) (1854). 

B.L.— XVIll. M 
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Charitable 
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Crown lands. 


Benefices. 


Any one of two or more persons entitled to lands in undivided 
sbnreH as coparceners, tenants in common, joint tenants etc. may 
redeem bis proportion of the tax (oi). In the event of a sabsequent 
partition, the share allotted to the person who has redeemed is 
forthwith exonerated (»)• 

Trustees for charitable or other public purposes may redeem the 
land tax on the lands hold by them (o). 

Crown lands or lands in the Duchies of Lancaster or Cornwall 
are not redeemable by the tenants, hut may be redeemed, subject to 
certain consents, by the surveyor-f^eneral of the land revenues oi 
the Crown, now superseded by the Commissioners of Woods (p), 
or the receiver-general of the Duchy of Lancaster, or the surveyor- 
general of the Duchy of Cornwall (</). 

Land tax charges charged on lands, tithes, or other profits 
arising from any living may be redeemed in the first place by 
the incumbent {r). If the incumbent does not redeem, the 
Governors of Queen Anno’s Bounty, the trustees of property given 
for the benefit of the poor clergy, or the patron of the living, 
may redeem («). In cases wbero there is an alternate right of 
presentation, the patron first applying to the Commissioners 
of Inland Bevenue may redeem as if entitled to the exclusive 
patronage (t). 

If the living is under sequestration, the sequestrator may redeem, 
with the consents of the patron and of the ordinary, or the patron 
may redeem, with the consent of the ordinary (u). 


4 De O. M. & G. 4G0. _ lu the case of an infant tenant for life the pro- 
vision of this section is largely superseded by the powers conferred by 
the Settled liOnd Act, 1682 (4S & 46 Viet. c. 68), s. 60, as to which see title 
SsTTLEMENTS. In the case of lunatics the consent of the Lord Chancellor 
seciustohaTe been always necessary {Ex iiarte I'lM ipi (1812), 19 Yes. 118, 
124} ; and see note (o), p. 327, poU. As to lunatics generally, see title 
Lusatics aki) Pebsons of UHsonwi) Minq. 

(m) Land Tax Uedoinption Act, 1802 (42 Geo. 3, o. IIG), s. 11. Proprietors 
of shares in the Now llivor Company or in waterworks etc. may redeem the land 
tax on their shares either as a body or individually {ibid., s. 13). i)o too canal 
companio.s, if authorised by Parliament to contract for the rodoniptim of ImiH 
tax, or their individual shareholders as to theii' rospootivo shares, may redeem 
(tf-W,, 8. 12). 

(nl Ibid, a. 39. As to partition generally, see title PAUXiTtON. 
fo) Land Tax Redemption Act, 1W2 (42 Geo. 3, o. IIG), s. 9. 

(p) See title Constitutioeal Law, Vol. VIT., pp. 178-180, 222, 
248; Duohy of Cornwall Management Act, 1863 (20 & 27 Viet. o. 49), 
8 . 

M Land Tax Rodoniptiun Act, 1802 (42 Geo. 3, c. 116), ss. 10, 131. 
m Ibid., as. 10, Id. As to tho position of on incumbent so redeeming, see 
KHwrbe^ v. Anbroae (1864^, 10 Rxen. 464. If tho land tax has been redeemed 
by a patron or a former mmunbent, the incuiuhent for the time being may 
debase an assignment of the tax for the benefit of the living (Land Tax 
'Redemption Ac^ 1806 (46 Gtoo. 3, c. 77), s. ]), which ossignment ha * to he 
registerod within aix months from tho date of the contract (TmiI Tax 
Rwenmtion Act, 1813 (63 Goo. 3, o. 123), s. 30; and see title Eoolesiasticax 
Law, VoL XL, p. 760. 

(s) Land Tax Redemption Act, 1802 (42 Qeo. 3, o. 116), ss. 16, 16, 17. 
h) Land Tax Redemption Act, 1813 (63 Geo. 3, o. 123), s. 28, 

(«) IM., a. 27. 
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Bub-Seot. 2. — Frocaiure far Bedemption. Bur. 4. 

758 . Tho control of the redemption of land tax is regnlftted 
by the Commissioners of Inland Eevcnue (a). 

Any person entitled and desiring to contract for the redemption Frooednn tor 
of the land tax charged upon his property must, either personally 
or by his authorised agent, attend before the derk to the Land Tax 
Commissioners for the division in which the property is situate 
and sign a declaration in the proscribed form (b). He must furnish 
the clerk with particulars in writing of the property proposed to be 
exonerated, together with satisfactory plans in triplicate of tlie 
property. If the redemption is effected by a corporation, the 
authority to the agent should be under the seal of the corporation. 

The clerk attests the signature to the declaration, and, on a 
special form, certiCes the amount of the land tax charged on tho 
property proposed to be exonerated. In the absence of the clerk 
tho declaration may be attested by one of the Land Tax Commis- 
sioners for the district, and the certificate of the amount of land 
tax signed by two of such Commissioners. An assistant clerk is 
not authorised to attest. Both documents, with the plans, are 
forwarded by tho clerk to the Begistrar of Land Tax, who, if the 
documents are in order, prepares a ceitiQcate of the contract to 
be signed by the Commissioners of Inland Revenue (c). 

In due course tho Begistrar of Land Tax notifies to the contractor, 
or his agent, tho amount of the consideration (d), which must be 
paid or remitted to the Acconntant-Oeneral of Inland Revenue at 
Somerset House. Payment must be made in pursuance of such 
notice and to tho officers named therein, no other person having 
any authority to receive the money. Upon the money being paid, 
the contract is registered (e), after which the certificate of the con- 
tract is forwarded to the contractor, or his agent, farther indomed 
with a certificate of registration and of the period from which the 
property will be exonerated from land tax (/). 

No fee may bo charged for certificates of assessments, or other 
proceedings, in the redemption of land tax. 


(a) Under the Iiand Tax Ucdomption Art, 1602 (12 Geo. 3. c. 116), CunuuM- 
sionera for eelling the laud tax rodeemed or unsold were appointed by the 
Crown from among the Land Tax Oomndasioners (see ibid., as. 5, 199). The 
powers of those Commiaaionera were aubae^uently tranafened to the Gom- 
utiaaionera for the Taxes (lioud Tax Bedemption Act, 1813 (53 Qeo. 3, o. 123), 
a. 1). The Boards of Stamps and Tnxos wore oonaolidated in 1834 by the 
l.nnd Tax Act, 1834 (4 ft 5 Will. 4, c. 60), and in 1819 were, with the Board 
of Excise, made into one Board of Gommissionera of Inland Revenue by the 
Inland Revenue Board Act, 1840 (12 & 13 Viet. c. 1). As to the appointment 
and powem of the Oommiaaiunera of Inhind Revenue generally, see title 
Revehux. As to the forma in use, seo note (6), infra. 

(5) Finanoe Act, 1806 (59 & 60 Viet o. 28), e. 34. For forms, ace 
Encydopsadia of Forma and Frecedenta, Yol. VU., pp. 46 — 18. 

(e) Land Tax Redemption Act, 1813 (53 Geo. 3, c. 12.1), aa. 10, 11, 12. 

(a) Ab to how the amount of the consideratm is dotormined, seo p. 324, 

fNMt. 

(a) Land Tax Bedemption Act, 1602 (42 Geo, 3, o. 116), a. 184. 

(/) Ibid., aa 37, 38. The registration, it noceaaary, could be onfoioed by 
manoamue {WiUianu v. Steward (1817), 3 Uor. 472, SOi). 
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Sub-Sect. Z.—Qiiebtio 7 U arising on Conlratt. 

754. If any diOiculty arises in the redemption of tho land tax 
by reason of lands not liaving been assessed, or not having been 
distinctly assessed, the projiortion of land tax that ought to be 
borne by the property wliicli it is sought to exonerate is adjusted 
by the Land Tax Ooiiiinissioiicrs for the division (g). No contract 
for redemption is to be affected by any appeal from tho assessment, 
but it may be revised if it appears that a reduction in the assess- 
ment has 1)0611 obtained by fraud (/t). Errors in tho contract may 
be amended, or a new contract entered into (<), and a contract 
becoming impossible of completion may be rescinded (A) . 

Kvidpuceof 755- The proper evidence of the redemption of land tax is the 
redemption, certiiicate or a copy of tho register (Z). In the event of a dis- 

crepancy between the description of tho lands in the certificate and 
contract oil tho one hand, and in tho duplicate rating assessment 
on the other, the ccrtilicato and contract, in the absence of affirma- 
tive evidence to the contrary (which it lies with the Land Tax Com- 
missioners to produce), are lobe taken as correct (w). All con- 
tracts for the redemption of land tax, copies of the register, and 
certificates and receipts are exempt from stamp duty (n), 

iSun-Si-;cT. 4 . — Apilvatton of Rethinplion Monrya, 

Price of 766. The price of redemption is tho payment to the Coniniis- 

redemption. gioners of Inland Uevenuo of a cjipital sum equal to thirty times 
the sum assessed on the land to be redeemed, by the assessment 
last made and signed, less any inevea.-e that may be duo to the 
assessnibut of the full penny rate (o). Payment may bo made 

either in a lump sum or by such annual iustalumnts as may be 
agreed on with the Commissioners of Inland Uevenuo, interest at 
the rate of 3 por cent, per annum being payable on so much ol 

(,9) Laud Tux Kedomptiou Act, 1S0'2 (42 Coo. 3, c. IKi), s. 3d. Under %hhL^ 
a. 36, A6 CoiumlssionGra of Inland Revenue have a aiinilnr power, bat the 
practieo is to refer such questions to the Land Tax CominisBioiioi 

{h) Land Tax Redemption Act, 1802 (12 Goo. 3, c. 116), ss. 120, 130. 

(i) Land Tax Redemption Act, 1813 (d3 Geo. 3, c. 123), s. 21. 

ik) Land Tax Redemption Act. 1817 (67 Geo. 3, c. 100), s. 

{£) Land Tax Redemption Act, 1802 (42 Geo. 3, c. 116), s. 166 ; PopphUm v. 
huchaTuin, Buchaimnf^. Pc/ppUtm nS68 ), 4 0. B. (n. 8.) 20. When tho tax on 
lands adjoining a highway is rcuecuied tho redemption extends to tho middle 
of tho highway (Centrai London Railway v. CUy of Lcmdui Land Tax Cinn- 
missiontra (1911), 27 T. L. R. 661, 0. A., mvereing on this point S. 0., [1911 1 
1 Ch. 467). 

(m) flodf/aon v. Pearam (1874), 31 L. T. 679. 

(n) Land Tax Redemption Act, 1802 (42 Geo. 3, c. 116), s. 173; Stamp Act, 
ISO I (64 & 65 Viet. c. 39), s. 1. .Vs to stamp duty generally, see title Revenue 

(0) iVs to this, see p. 3 16, ante. The moaning of this is that if a rato of less than 
a p^mny is sulEcient to raise tho nnredoomed miota of tho parish, but by virtue ol 
tho provisions of the Pinanco Act, 1896 (69 « 60 Viet. 0. 28), s. 32 (2), the full 
penny rato Is assessed, the price for the purposes of redemption is to bo not 
thirty times tho amount actually assessed, but is to bo thirty times tho amount 
which would have been assobsod on such land at tho rate which would Wo 
been required to make up the unredeemed quota of the parish. Ab to tlie 
application of surplus laud tax towards redemption, see note (p), p. 321, 
rniU, 
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Ihe capital suiu as remains unpaid. All instalments remaining 
unpaid may be paid ut any lime (p). 

757. Moneys paid on account of redemption must be paid into 
the liank of England to tho account of the Commissioners for 
the Reduction of the National Debt (q), who may apply such moneys 
in the purchase and cancelling of any parliamentary stocks and 
annuities chargeable upon and payable out of tlie Consolidated 
Fund (>•)• If any payment is made which ought not to have been 
made, it may be refunded (s). 

758. If tlio contractor dies before the payment of all the instal- 
monlB, tho unpaid instalments may he paid out of his assets as a 
debt due to the Grown (t). 

]f default is made in payment of any of the instalments, then, 
subject to any relief that the courts may grant, the land tax revives 
and is reassessed, and the defaulter becomes subject to a penalty (u). 

Sirn-SEOT. 5,-^0?iarfje on Lands in favour of Owner wuo Hedeems, 

769. An 3 " person entitled to redeem may, if he makes 
application at the date of the redemption, receive -from the 
Commissioners of Inland Revenue a cevtIiicaLe charging the lands 
with the amount, of the sum paid for redemption, and uith interest 
equal to the amount of the laud tax redeemed {x). Such a charge 

(/j) Fiiuinctt Act, iMHi (Al) & 00 Vict. c. liS), s. 02 (1). llclore ISOG the laml 
tax mi;?h1 bo redeomod cither bj’ a r of consol , or, in cases in which tho 

amount of land tjix to bo redeemed in any place fur \ihicb separate Coin- 
woio appointed did not exc<*od £2o per annum, by a inonoy payment 
of an amount caVulaled accordmg to t!io price of consul-*. Now the only 
method of pa 3 'mcnt is by cash. 

(^) Land Tax llcdciu])lion Act, 1813 (53 Oco. 3, c. 123), s. 13. For the 
extent to which this section is repealed, .<oe Fiiiaiico Act, 1896 (59 & 60 Vict. c. 
28), Pcliedulc. 

(r) Jjaud Tax Redemption (Iiivcstiucnt) Act, 1853 (16 & 17 Vict. c. 90), 
s. 8. 

(s) Land Tax Redemption Act, 1802 (4*2 Oco. 3, e. 116;, s. 171; and sco 
tho text, svpra, 

(<) l.and Tax Redemption Act, 1802 (42 Geo. 3, c. 116), .•*. 166. 

(m) / bid., ss. 167, 168, 169, 170. The provisions in ibid., s-’. 189- -192. as to the 
recovery of pciiallies, appear to bo iiuidicMily lepcalrd by the Taxes Manopo- 
mont Act, 1880 (43 & 44 Vict. c. 19), s. 21. ^Vhere land bix liad been, in fact, 
rodoemed, but the redemption monov had not been paid on tho stipulated day, 
the court declined to make a declaration that tho lind tax had been redceiruMl to 
supply the defect of title {Re Jarl<m<irCs AamZ-2’ax, E.c parlc Sparkee (1824), 
liPCle. 518). 

(x) Finance Act, 1896 (59 & CO Vict. c. 28), s. 33 (a), rndor the Land Tax 
Rodemplion Act, 1S02 (12 Goo. 3, c. 116),s. 123, on redemption by a person who 
was not entitled to an estate of inhentitnee in the land (which words do not 
include an estate tail (Hare v. I'Mill (1805), 11 Vcs. 257 ; BlundtU v. Stanley 
(1849), 3 Do O. & Sm. 433)), the lands were charged \\ith the amount of the 
redemption money and a poorly sum by wuy of interest thoroon equal to the 
amount of the land tax rodeomod. Tnis nirht was taken away by the Laud 
Tax Redemption (No. 2) Act, 1853 (16 & 17 Vict. o. 117), b. 2, but was rGstomil 
as to contracts for i-edomption mado after tho year 1S56 by tho Taxes Act, 1856 
(19 & 20 Vict. 0 . 80), B. 3, which is rciw'nled by the Statute Law Revision Act, 
1875 (3S & 39 Vict. o. GG). Tbo right to a charge is now conferred on any 
person redeeming who makos application, and is not confined to perrons having 
limited interests. Formerly several land tax charges might be included in 
one contract for redemption, but the person redeeming was not entitled to 
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Saot. 1 the same effect as if it \ 7 ere a mortgage secured by deed (y), and 

Bedemp- when the certificate is registered (a) it has priority over all other 
tloii. charges and incumbrances (6). It is the personal property of the 
BBeokot person in whoso favour it is made, and, in the absence of expressed 

ehutiL intention on his part, will not morge in the estate fc). 

The interest on the charge is payable on the same days as the 
Ignil tiix was pa 3 'ablo at the timo of the redemption thereof, and is 
recoverable as if it were rent reserved on a lease (d) 

The owner of the charge has also a right to bring an action in a 
court of equity to have the charge realised by^ale of the land(e). 
His rights to recover may, however, be barred by the Statute of 
Limitations (/). 

Sub-Sect. 6 . — Raising of Redemption Money. 

Ruling ot the 760. If the land on which the tax is to be redeemed is held for 
ndemption ^ny purpose by a corporation or trustees, money may be applied 
^hich is applicable for such purpose, and any part of such land may 
be sold to raise money for the redemption (g). 

oonsolidato his charge so as to make the whole of the property comprised in 
the contract liable £)r the payment of tho whole amount of the laud tax 
redeemed {Cox v. Coventon (1802), 31 13eav. 378), and this would appear still 
to be tho case. For a form of application for a charge, see Enc^ clopmdia of 
Forms and Procodents, Vol. VII., p. 43. 

(t/) As to the effect of mortgages secured by deed, soo title Mojito A.GE. 

(rf) Under the Laud Charges Begistmliuu and Searches Act, 1388(51 d; 52 
Viet. c. 51). As to registrations under this Act, see title Heal PRorjui L'Y and 
Chattuls Beal. 

(5) Finance Act, 1896 (59 & 60 Viet. c. 2S), s. 33(a). Tho Land Tax Bed ctnp- 
tion Act, 1802 (42 Geo. 3, c. 116), s. 114, docs not apply to charges obtainod 
under the Finance Act, 1S96 (59 & GO A’’ict. c. 28). The.so charges, having tho 
same effect as a mortgage, »in, presumably, bo redeemed by suliscqueiit holders 
of the land (compare Coiiains v. Harris (1843)» 12 Q. P. 726). 

(c) Mondav v. Hurley and Bond (1827), 5 L. J. (o, B.) (JC. B.) 212; Trevor v. 
Trevor (1833), 2 My. & K. 675. On redemption by the owner of n leasehold 
interest ho will become entitled to a charge on the fee simple, but if he should 
make no application for a charge, tho lanrt tax will merge for the benefit the 
freehold {Heame v. Moorsom (1866), L. B. 3 Eq. 91). For circumstances in 
which a charge under the Land Tax Bedemption Act, 1802 (42 Qeo. 3, o. 116), 
was held to have been merged as against a tenant for life, seo Bidkeky v. Hope 
(1855), 1 K & J. 482. 

(d) Land Tax Bedemption Act, 1602 (42 Geo. 3, c. 116), ss. 116, 125. As to 
the recovery of rent under a loafo, see title Lai^dloiii) and Tenant, pp. 485 
et eeg., poet 

(e) Skene v. CvoJe, [1902] 1 K. B. 682, 0. A., per Boueu, Jj.J., at p. 688. 

(/) Beal Property Ijimitatiou Act, 1874 (37 & 38 Viet. c. 57), ss. 1, 8; Skene 
T. Cook, supra; and see, generally, title Limitation of Actions. 

(y) Finance Act, 1806 (59 & 60 Viet. c. 28), s. 33 (b). The power of sale 
given by this provision only relates iolandheldby inistocs for a purpose, which 
would seem to mean a public purpose, as distinguished from a trust for the 
benefit of an individual or corporation. As to redemption by univorsitios or 
colleges, see title Charities, Vol. IV., p. 242, and as to rwemption of land tax on 
land settled to charitable uses, see ibid., pp. 242, 243. Bales by limited owners 
in excess of their powers under prior Acts wore confirmed by the Ijarid Tax 
Bedemption Act, 1814 (54 Qoo. 3, o. 173), ss. 12, 13. Where land tax chaiged 
upon lands belonging lO a non -ecclesiastical coiporation or any other person 
and granted out uj^ti any beneficial lease was redeemed by sale of ptirt of the 
lands, the unsold parts b^me charseable with on annual sum by way of rent- 
charge (raiiol to the amount of the land )nx redemed (Land Tax Bedemption 
Act| 1802 (42 Qeo. 3, o. 116), s. 118). This provision is nniepealed, but soems 
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If the land is settled land, capital money arising under the Settled Sscr. a. 
Land Acts (70 may be applied in the redemption of the land Bedemp^ 

tax (0, or the money may, if necessary, be raised by sale or mort- tlon. 
gage of the settled land (.7). — 

Money in court which is liable to be laid out in the purchase of ^ 
lands under any statutory provision may be applied in redeeming courUiable to 
land tax (A:), or in recouping to a tenant for life money expended be laid out ia 
by him out of his own personal estate for this purpose (Z). the purehaw 

The powers conferred by the Settled Land Acts {m) are also avail- ^ ‘ 

able for the redemption of land tax on the property of infants (w). ^ “*** 

Any part of the property of a lunatic may also bo sold or Lunatici, 
mortgaged for this purpose by order of the Judge in Lunacy (0), or, 
in the ease of a lunatic tenant for life, his committee may by a like 
order be empowered to exercise the powers conferred on a tenant 
for life by the Settled Land Acts {j>). 

761. Any person beneficially entitled may, with the sanction of liniber 
the Court of Chancery, raise money for the redemption of land tax by muney. 
the cutting down and sale of timber on the land. In such case the 

land tax merges in the lands, unless the court otherwise directs (a). 

762. The money to redeem land tax on ecclesiastical lands Eccic«ijwtic;ii 

may he raised in the following ways : — lands. 

The Governors of Queen Anne’s Bounty may apply moneys 


practically obsoloto. Qiiostions arising on sales as to the apportionment of 
charges nnd adjustiuontri between landlord and tenant wero determined by the 
CommisiionerB for the Eedemption of Land Tax ss. 82, Sll. 81). Mort- 
gages or charges eilected to raise money for the redemption of land tax had 
priority over all other charges only ns to iutorost aociirod, and not as to the 
principal, and no reversioner was liable for payment of more than one year's 
sirrear of intorest (Laud Tax Eedemption Act/l802 (42 Geo. 3, o. llC), &s. 114, 
1 15). Exemption from stamp duty was given to the deeds of sale or mortgage 
for this pui-pose (ilfitl, ss. 6S, 81). These provisions are unropealcil, but t/itcere 
whether they would bo available in the case of a sale or mo^ago for the 
purpose undor the powoi's conferred by other Acts. As to corporations generally, 
see title Corpouations, Vol. VIU., pp. 299 ei acj. 

(A) See note (a*), p. 279, a?if 0 . 

(t) Settled Land Act, 1882 (45 & 46 Viet. c. 38), s. 21 (il.). As to what is 
settled land and what is capital money arising under the Settled Land Acts, see 
title Settlements. 

(y-) Settled Tiond Act. 1382 (45 & 46 Viet. c. 38), ss. 2 (9), 3 ; Settled Land 
Act, 1800 (53 & 54 Viet. c. 69), s. 11. 

(k) Lands Clauses Consolidation Act, 1845 (8 it 9 Viet. c. 18), s. 09 ; Partition 
Act, 1868 (31 ds 32 Viet. c. 40), s. 8 ; Settled Estates Act, 1877 (40 & 41 Viet, 
e. 18), 8. 34 ; Settled Land Act, 1882 (45 & 40 Viet. c. 38), s. 32. 

(0 Be Sheiihard (1811), Wight. 131; Ee London and Birmingham EaiL C\x., 
Ex parte Ncrthwich (1834), 1 Y. & C. (ex.) 166. 

(m) See note (7i), suynu. 

(n) Settled Jjand Act, 1882 (45 A 46 Viot. c. 38), ss. 59, 60. 

( 0 ) Lunacy Act, 1890 (53 & 54 Viet. c. 5), s. 117 (1) (b) ; soe title LUNATICS 
ANB Persons of Unsound Mind. The consent of the Lord Ohancellor 
Boems to have been required from the earliest times to the exercise of the 
powers of sale oto. conferred on the committee of a lunatio ^ the Land Tax 
Eedemption Acts {Re IT'aife (1849), 1 H. & Tw. 202; and see Mx parte Phillipe 
(1812), 19 Ves. 118 ; WM v. Tew (1829). Beat. 266, 276). 

(p) See the Settled Land Act, 1882 (45 & 46 Viet. c. 38), s. 62, 

^f) Land Tax Bedemptian Act, 1802 (42 Qeo. 3, 0 . 116), s. 67, 
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applicable to the augmentation of any living in the redemption ol 
the land tax or tho purchase of nny rentcharge granted l)y the 
inouinbont of any living which it is proposed to augment (6). 
Clifts or devises of rodoeiucd land tax for the anginonlatioii of a 
living or to the fiovoniors of (Jueen Anne’s Bounty for such 
purpose are exomi-'t from the Statutes of Mortmain (c). 

It' tho incumbent for the time being of a living purchases an 
assignment of the bind tax for the benefit of the living (rf)» the 
money may he raised by sale or mortgage of the glebe lands (e). 

If the land tax on any living in the patronage of any college of 
the universities of Oxford or Cambridge, or of Eton or Winchester, 
or of the trustees for any such body, or in the patronage of any otlier 
corporation aggregate, is redeemed by such patron corporation, the 
money may ho raised by sale of, or grant of a rentcharge out of, 
the lands belonging to the patron corporation, which in such case 
is outillcd to a rontchavgo issuing out of the living, unless it be 
declared otherwise at the time of presentation (/). 

An ecclesiastical rector, who redeems the land tax on any vicarage 
or perpetual curacy whereof he is patron by virtue of his rectory, 
may for the purpose sell part of the globe lauds belonging to the 
rectory, but so long as the rectory and vicarage, or perpetual 
curacy, are hold by diliorent incumbents, the incumbent of the 
rectory is entitled to a reni charge (//). 

Tho governors of tho charity for the relief of poor widows and 
cliildren of clergyman may sell any lands to redeem the land tax 
oil any other lauds vested in them ih). 

A sale to raise tho coats of previous sales for the redemption of 
land tax is valid (i). 


(6) Land Tax Redomplioii Act, 1802 (J2 Ooo. 3, c. 116), s. 44. 

re) Ibitl., ss. 161, 162. 

{d) See nolo (r), p. 322, ante, 

(ff) Land Eedemption Act, 1805 (45 Geo. 3, c. 77), b. 1 ; Lund Tax 
Bedemptioii Act, 1 813 (53 Geo. 3, c. 123). s. 29. A purchase u£ fno lands on such a 
sale by the incuinbeiit himself, or by a ti-usteo foi him, is an objection to the title 
{Grover v. Ilugell (1827), 3 Buss. 426), hut such an objection might be removed 
by the confirming statutes. Laud Tax Redemption Acts, 1814 and 1817 (54 Ooo. 3, 
c. 173 aud 57 Geo. 3, c. 100), in tho ab^cnco of fraud {Deaden v. King (1852), 0 
Hare, 499), 

(/) Land Tax Redemption Act, 1802 (42 Goo. 3, c. 110), s. 78. 

(//) Ibid.^ a. 79. This Act provides {xlvL^ a. 80) that no sale by an eoclosioa- 
tical corporation thereunder shall pass any mines under tho lands sold or any 
advowson appendant or apjm: ten iint thereto. It has Leon hold that a purported 
grant of minerals by a coiporution was not rondured oilcctivo by a siib.sequent 
Act of Parliament confirming invalid sales {Whidhome v. Ecdeaiaetical Com- 
mishumere for England (1877), 7 Ob. D. 375). This restriction does not ap^ 
to sales prior to stat. (1799) 39 Qeo. 3, o. 21 (irtAijn v. Grey (1866), L. R. 3 
Esl. 117), and as the law now stands it would seem to apply only to sales by 
an ecclesiastical patron or by an incumbent ])ui chasing an assignment, whion 
apparently aro the only cusl.s in which a sain of glebe lands can now be 
carried out under the Land Tax Rodoniptiou Act, 1802 (42 Qeo. 3, a 116). 
For reservation'^ of miueTiih on sales umJer the Globe Lands Act, 1888 
(51 h 62 VicL o. 20), s. 6 (2) (c), soo title KoCLEsiASTiOAL Law, Vol. Xl.i 
p. 766. 

(A) Land T.'ix Redemption Act, 1802 (42 Ooo. 3, c. 116), a. 7?« 

(i) Oroydon flo^Ual v. Farley (18IG), 6 Taunt, 4G7. 
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Glebe lands may be sold by the incumbent, and the pucchase- 
money applied in the redemption of land tax on any part of the 
glebe vrhich is not sold, ho that the same may merge in the glebe {k). 

763. Feruons holding, uiidor any grant from the Crown or under 
any Act of Parliament, laiuls in which tho Grown ban any interest 
in remainder, reversion, or expectancy (other than tenants of the 
Duchies of Lancaster and Cornwall), may, under the direction of 
the Commissioners (1), sell or enfrancliiso a portion of such lands 
to redeem the land iax on tho rest (m). 

SuB-SrxJT. 7 . — Effect of Rctlcmpiion. 

764. Tlio word “laiidH ” in a redempLion contract must be con- 
strued as having its natural moaning, including everything down to 
the centre of the earth, and the oiTect of the redemption is to relieve 
the lands and their natural production and profits from further lax, 
although at the time of redemption such profits may not have 
come into existence or be known to exist (n). So, also, where land 
tax on a manor has been redeemed, if the waste is afterwards 
enclosed and bi'ought into profitable occupation, such waste cannot 
be assessed for land tax (o), nor does land tax attach to allotments 
made under an Inclosnre Act in respect of lands which have been 
redeemed (j>). If, however, there is in existence at the time of 
redemption a sojiaratn and distinct hereditament liable to be 
separately asses.^ed, all the circumstances of the case existing at 
the time of redemption must be looked at in order to see whether 
the intention of the certificate was that tho surface only should be 
redeemed, or the land and everything beneath it (9). If a new 
hereditament distinct from, and not a natural production of, the 
land is created subsequently to the redemption of the land, such 
new hereditament is subject to land tax (r). 

{k) Glebe Lands Act, 1888 (51 & b'l Vict. c. 20), ss. 4 (2) (b), 8 (4). Eot 
sales under tho Glebe Ijands Act generally, see title Ecclesiasiical Law, 
VoL XI., p. 764, 

a Land Tax Eedoinption Act, 1802 (42 Geo, 0, c, 116), ss. 74, 76. Owing 
e changes in procedure and the ropcals of this Act by tlie Finance Act, 
1896 (59 & 60 Yict. c. 28), the duties oi' these Coniini^sioiiers. which are now 
vested in the Treasury (Land Tax Bedcuiption Act, 1888 (1 & 2 Yict. c. 58), s. 1), 
seem practically obsolete ; and see note (a), p. 323, ante. Their appiubatioii, 
in the absence of fraud on the part of a vendor, cured auy defects of title 
(/>oe d. Siridiland v. Woodward 0847), 1 Exch. 273). As to tenants of Crown 
lands, see title CoNSTiTOTroNAL Law, Yol. YII., pp. ISO, 237. 

(ni) liond Tax Bodemptiou Act, 1802 (42 Geo. 3, c. 1 16), s. 71. It is conceived 
that in most cases such persons would bo able to avail tlicmselvesof the powers 
confcri'oil by the Settled Lund Acts (see Settled Land Act, 1882 (45 & 46 Yict. 
c. 38), 8. 58"(i.), (iii.) ). 

(fi; New 7?iwjr Co. v. Land Tax Oommviaionere for Hertford (1857), 2 IT. &N. 
129 ; Newl<m, Chamhera <fc Co., Ltd. v. Halt, [1907J 2 Iv. B. 446 : Central London 
Railway v. City of Lot^n Land 2'a% CommiaaioHcra^ T 467 ; but see 

Metropolitan Rail* Co* v. Fowler, [1892] 1 Q. B. 165, 178, C. A. ; affirmed, 
[1893] A. G. 416. 

( 0 ) Jlodyson v. Pearson (1874), 31 L. T. 679. 

(p) liothm V. Wood (1823), iWii. & B. 332. As to assessments on land, the 
tax on which has been redeem'od, see iiot<^a), p. 316, ante. 

(o) Neuron, Chamhera d: Co., Ltd. v. Ltall, atijra, at p. 459 ; Central London 
Railway v. City of London Land Tax Commiasionera, avpra. 

(r) Charing Croaa Bridge Co* v. Mitchdl (1856), 4 E. & B. 549 \ Waterloo Bridge 
Oo. T. Cutt (1658), 1 E. ft E. 213. 
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Biot. V. 'Where the redeemed land is subject to a fee-farm rent-ehargOt an 
Bedemp* owner redeeming is entitled to conlinne to deduct the proportions 
tloP» of rate which he would have been entitled to deduct if the land had 
Fee redeemed («). 

Bcclesiastical lands belonging to any bishop or 

tandtol* ecclesiastical corporation has been redoemed by alienation of any 
of the possessions of such ecclesiastical corporation under the Land 
Tax Bedeniplion Acts, the amount of the tax during the continuance 
of existing leases is considered as rent and paid as such, while in 
future leases it has to be added to the accustomed rent and made 
recoverable as such, and a lease failing to make provision for such 
addition and recovery is voidable (0- 

( 0 ) Land Tax Redemption Act, 1802 (42 Geo. 3, c. 116), s. 127. For the ri^^lit 
to deduct a proportion of the rate, see p. 300. ante. As to the elTect of redemption 
by a landlord, see title Landlord and Tenant, p. 477, po t; and in tlie case 
of Crown Jjauda, see title Constitutional Law, VoL VII., pp. ISO, 228, 229, 
237. 

(f) Doe d. Rochester (Bi\liop) v. Bridt/es (1831), 1 B. & Ad. 847 ; and see Warner 
V. BcHcheit (1832), 3 B. & Ad. 921. This provision (Land Tax Redemption Act, 
1802 (42 Qoo. 3, 0 . 116), s. 88) has been repealed by thn Finance Act, 1896 (oO 
& 60 Viet. c. 28), blit the law os stated in tho text w'ould seem to apply to cases 
where occlesiabtical lands have been redeemed before 1896. 
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Part I. — RiSLAtioN of Landlord and Tenant. 


Part I. — Relation of Landlord and Tenant. 

Brot. 1. — ITow created or arising. Beot, 1. 

766. The relation of landlord and tenant arises when one party 
confers on another the right to the exclasire possession of land, — 
mines or buildings, for a time which is either subject to a definite Creation ol 
limit originally, as_ in the case of a lease for a term of years, or 

which, though originally' indefinite, can be made subject to a definite 
limit by either party, as in the case of a tenancy from year to year. 

The interest in the property which remains in the landlord is called 
the reversion, and, as a rule, there is incident to it the right to 
receive from the tenant payment for the use of the property in the 
shape of rent (<i). 

767. A tenancy is created by contract, and any words which Tenancy 
express the intention of giving and talcing poiisession for a certain twiacd on 
time are sufiicient for this purpose (6). Usually the contract is *““*'“*• 
express, but in the case of tenancies at will or from year lo year it 

may be implied from the acts of the paities or other circum- 
stances (c). For the full establishment of the relation of landlord 
and tenant it is necessary that the tenant should enter on the 
property ; until entry he 'has no estate, but only a right of entry 
which is known as an intcressc termini (<!). 

768. 'When a person is already in occupation of property, and Effect of 
it is desired to establish the relation of landlord and tenant between 
another person and himself, this may be done by attornment. He 

who is in occupation attorns tenant, or acknowledges that he is 
tenant, to him wlio is to be landlord. Where the occupier has been 
holding under an agreement of tonancy, and there is a change of 
landlord daring the currency of the agreement without any change 
in the terms of the tenancy, this is a mere attornment (c), and if it 
is contained in an instrument in writing, the instrument requires 


(n) The reservation of rent is notcsBcntinl(A'n»vAf’« C’a«e(lC88),SOo.Bep.Mb, 
S5 a ; 2 Platt, Law of Leases, 83) ; and consequently whore no rent is intended 
to bo paid thero is no object in adopting the practice of rcserviag a peppercorn 
rent The acceptance of the lease by the tenant is a suiHcient consideration for 
the oontract For forms of lease for a term of years ond tor tenancy from year 
to year, see Enoyclopsodia of Forms and Precedents, Vol. YU., ppi 190 et teg . . 
pp. 226 c( teg. 

(h) Morgan d. Domding v. Biwll (1610), 3 Taunt. 65, per Lawbenob, J., at 
p. 67 ; Doe d. Pritchard v. Dodd (1833), 5 B. & Ad. 689, 693 ; Strattm v. PettU 
(1856), 16 C. B. 420, 436. Compare liOndlord and Tenant (Ireland) Act, 16W 
24 Viet. 0 . 154), e. 3, and see the Aot generally for the codification in 
land of the law of landlord and tenant. 

(e) See pp. 434, 440, post, 
la) See p. 404, port. 

it ) Oomish T. SeareU (1828), 8 B. & C. 471, per Holrotd, J., at p. 476 : ■' The 
attornment is the act of the tenant’s putting one person in the plaoe of another 
as his landlord." Attornment was formerly necessary upon a grant of the 
roTcsaion in nder to complete the title of the grantee, but not in tJu cose of . 
devise (see Dot d. Wright v. Smith (1838), 8 Ad. ft 255, 2^. 'For form of 
attorninent, aeeEncyelo|Nedia of Forms and Freoedsnta, Yoh Xn>, p. 986. 
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or arising. 


Attoramcnb 
by morlgagor. 


Title by 
estoppel. 


no stamp (/). But, where the attornment is accoixipaniod by an 
agreement for a new tenancy, or for a continuation of the old tenancy 
upon difl'erent tei'ms, the inslrumont operates as au agreement, 
and not as a inero attornment, and requires to be stamped (//). 
Attornment both estops the tenant from disputing the landlord’s 
title (fc), and is evidence of that title as against future occupiers 
though not claiming tlirongh the tenant (i). 

Attornment is also appropriate when an owner in occupation of 
property conveys the property to another under whom he becomes 
tonant, and an attornment clause is frequently inserted in mort- 
gages by an occupying owner in order to give the mortgagee the 
remedies incident to his position as landlord. Formerly the mort- 
gagor attorned temint at a rent equal to the interest, and the 
mortgagor then obtained a power to distrain for tlie interest (j). 
Bo far as an attornment clause would be effectual to confer on 
the mortgagee this power, it is now void (fc), but it is not void for 
other purposes (/y 

769 . Jt is not essential to the relation of landlord and tenant 
that the landlord should be entitled to create the tenancy ; and if he 
lias purported to do so, and has delivered possession to the tenant, 
the latter is estopped from disputing his title (?a). 


( f) Doe d. Liomt v. Edoanh (1S30), 5 Ad. & El. 9»'5; Barry v. Goodman 

(isiiT). 2 M. & \v. im. 

(y) CoThish V. Srarell (I82s), 8 B. &C. 471 ; Doe d, Fnndda v. Vraiikis (IS-lO), 
11 Ad. ife Kl. 792 (whoro tho instnimont stiitod the rent mid when payable); 
Cooper V. Lands (18G6), 11 Jj. T. 287. As to attorn iiient to a person claiming by 
title paramount, see Doe d. (Jhatvuer v. Boulter (1837), G Ad. & El. 675. 

(A) Soe title Estoppel, Vol. XlII, pp. 402 ei seq. 

(») Jhf. d. Linsey v. Edwards, supra. 

{j) Y. Fritche (1848), 3 Exch. 216 ; Jolfy v. Arhuthywt (1860), 4 J)o Cl. & J. 
224; Morton v. iroorfs (1SG9), L. E. 4 Q. B! 293, Ex. Ch. ; Be Stockton Iron 
Furnace Co, (1879), 10 Ch. D. 335, 0. A. ; Be Knvjhi, Ex parte Voiscy (1882), 21 
di. D. 4-12, 0. A. In Walker v. Giles (1848), 0 0. B. 6G2, the scopo of the mort- 
gage deed was hold to be iiicon8j.stent with u tonnney. if tho deed purports to 
create a yearly tenancy, this will not bo cuuYortcd into a tenancy at will by a 
power fov tho niortgagco to determine it nt any time {Be Thretfalf, Ex part^ 
Queen's Benefit Building Socitty (1880), 16 CJi. 1). 274, 0. A. ; see Doe il. GarroU 
V. Olleg (1840), 12 Ad. & El. 481 : Doe d. Sn*>H v. Tom (1813), 4 Q. B. 615). 

(7i;) tinder the Bills of Sale Acts, 1878 and 1882 (41 & 42 Viet. c. 31 ; 45 & 46 
Viet. c. 43) ; see Be WiUis, Ex parte E>mnedy (1888), 21 Q. B. I). 381, 0. A. ; Green 
V. Marsh, [ 1892] 2 Q. B. 330, C. A. ; and tillo Bills of Sale, Vol. Uf., p. 15. 

(/) See title Moutoaoe. 

(m) See title Estoppel, Vol. XIII., pp. 402 et seg. Whore tho lease is by doed, 
the estoppel also arises by virtue of tlie deed ((.'o. Litt. 47 b ; Smith v. Low 
(1739). 1 Atk. 489) ; avui if tho lessor Bubsoqueiitly acquires tho legal estate, 
this ** feeds the estopxiol,'’ and the lease thorcunun hocoines good in point of 
interest {Sturgeon v. Wingfield (1816), 16 M. & VV. 224, 230 ; see title Estoppel, 
Vol. Xlll., pp. 373, 374). But the estopx>el as between landlord and tenant is 
confined to leases by deed ; it dopends on the aocoptance of possession from 
tbo landlord or oLher recognition of his title, nnd Is an instance of estoppel by 
matter trt see title Estoppel, Vol. XIII., pp. 402—406, whoi-o the cases 
on the euoject are collected. Where possession has been received from an 
agont for an unnamed principal, the estoppel applies in favour of tho principal 
{Flfsming v. Gooding (1834), 10 Bing. 649^ The estoppel, when arising fnim 
delivery of possession, is acaolute {Parry v- House (1817), Ilolt (n. p.), 489), and 
is not excluded by the fact that uie defect in the lessor’s title appears on tho 
iMse [Duke v. Ashhy (1862), 7 H. ft N. 600 ; Iforfon v. Woods (1860), L. B. 4 
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770. It is essential to the creation of a tenancy of a corporeal Sbot. l. 
hereditament that the tenant should have the right to the exclusive Eoworeatejd 
possession of the premises (a). A grant under which the grantee orarisinN.' 
takes only the right to use the premises without exclusive posses- DiaUnction 
sioii operates as a licence, and not. as a lease (o). In deciding betweeaicMe 
whether a grant amounts to a lease, or is only a licence, regard »ndlloeiioe, 
must be had to the Riil>staiice of the agreement (p). If the effect 
of the instruuieiit is to give the holder the exclusive right of occupa- 
tion of the land, though subject to certain reservations, or to a 
restriction of the purposes for which it may bo used, it is a lease (q) ; 
if the contract is merely for the use of the proi^erty in a certain 
way and on certain terms, while it remains in the possession and 
control of the ownor, it is a licence (r)- To give exclusive posses- 
sion there need not he express words to that effect ; it is sufficient 
if the nature of the acts to be done by the grantee require that he 
should have exclusive possession (s). On the other hand, the 
employment of words appropriate to a lease will not prevent the 
grant from being a licence merely, if from the whole document it 
appears that the possession of the property is to remain with the 
grantor (/). In order that a licence may give ah exclusive right to 


(i. B. 29S, Ex. Oil. ; in effect overruling Parf/eter v. Ilarrin (IS 15), 7 Q- B. 708). 
Estoiipcl nlso nri^cs where there is no delivery of possession, but merely an act 
oil the ])arl of the tenant rcco^uisiiig tlic title of the landlord, such as attornment, 
payment of rent, or submist>ion to distress {Cvolee v. lAniej/ (1702), 5 Term Bep. 

4 ; Ponton v. Jones (181d), a Camp. 372 ; Cooper v. Bhimty (1834), 1 Bing, (n.c.) 
45 ; Jump v. Pai/ne (1S99), (38 L. J. (q. n.) 607). But in such cases the estoppel 
is not absolute, aud the tenant may dispute the landlord’s title if he can show 
that the act of recognition wfu due to misrcpxTscntntloii or mistake, and that 
a third person is in fact entitled (Cooptr v. JPaudy, svjyra^ at p. 60; Kniyht 
V. Cox (1856), 18 C. B. 646; Carlton v. liowcvcle (1884), 61 L. T. 659; 
title Estoppel, Vol. Xlll., p. 406) ; and the tenant may show that the person 
to whom he paid rout is an agent for a third person {Jones v. IStonr, [1894] A. C. 
122, 1\ C.). But attornment to a now landlord hy direction of the old landlord 
prevont.s the tenant from setting up the title of a third person {Hall v. Bntltr 
(1839), 10 AcL & El. 204). As to the effect on the estoppel of the determination 
of tlie luudlord’s title during the curroncy of the term, see title Estoppel, 
Vol. XIIL, pp. 373, 403. 

(») Taylor y. Caldwdl (1803), 3 B. & S. 826, 832. As to leases of incoiporeal 
hereditaments, see p, 340, post. 

(o) Hancock y. Austin (1863), 14 G. B. (N*. S.) 634; London and North Wesi&'n 
nail. Co, y. Buckmaster (1875), L. B, 10 Q. B. 70, 444, Ex. Ch, ; fTHson y. 
Tavener, [1901] 1 Ch. 578, 581. 

(p) Smith y. St, Michael, CamVridge, (heracers (1860), 3 E. & E. 333, 390. 

Iq) Ofenwood Lumber Co. y. Phillips, [1904] A. C. 405, 408, P. C. 

(r) WcUe y. Kingsttm-npon^Hull (1876), £. B. 10 C. 1\ 402, 408 ; Cory r. 
Bristow (1877), 2 App. One. 262, 276. 

(a) Boads y. Trumpington Overseers (1870), L. B. 6 Q. B. 66, 64. A purchaser 
of a crop of grass fur hay has been held to haye exclusiye possession y. 

Wadsworth (J 805), 6 East, 602) ; contra, where ho purchases the grass for feeding, 
and the yendur pays aU rates, tithes, and taxes {Mogg y. Yation Gi;er«eer<(1880), 
29 W. B. 74). 

(Q Taylor Vt Caldu'ell, aupra (whore an ag^ment to lot and take a con- 
cert room for four days for the purpose of giving concerts was held to be a 
licence, the teims of die agreement showing that the owner was not to give 
exclusive possession). Other instances of hconces are : agreement for stand- 
ing room in a factory for lace machines, the owner of the factory supplying 
steam power, and reserving the right to enter for the purpose of attending 
to the running gear {SoMOck Vi AuaUn, sepra); letting of booksUlla on a 
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Bow created 
or aiielng. 


Nature of 
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the benefit conferred by it, it mnst either be expressed to be 
exclusive in the grant, or it must be possible to infer from the 
language of the grant a clear intention to that oilbct(a). But the 
grantor is not at liberty to grant fresh licoiicos so as to defeat the 
purposes of the first licence {b). 

771 . A more liccncn doss not cre.'itc any estate or interest in the 
property to Nvhioli it relaios ; it only makes an act lawful which 
without it would 1)0 unlawful (c). It is not assignable by the 
licensee 00 ; and, unless expense has been incurred by the licensee 
on the faith of it(£?), it is revocable by the grantor (/), and it is 
determined by an assignment by him of the subject-matter of the 
licence (jg). liut if under the licence the licensee has brought 


railway plaifurm {Smith d: Son v. LamMh Aaaeasment Committee (1882), 10 
Q,. B. I). 327, 0. A.); letting of epaco for a stall in an exhibition [U. v. 
Morriah (1863), 32 L. J. (m. c.) 245; Jlenddl v. Itvman (1893), 9 T. L. E. 192) ; 
permission to use shed for particular purpose (Ui//t07iM v. Jones (1861), 3 II. & C. 
256) ; right for directors of one company to use board room on premises of another 
company {MunicijKil Fnchold Lawl Co, v. MrtrvpoliUin and District Piailwatja 
Joint Committee (1883), Cab. & El. 1S4) ; exclasivo right to use pleasure boats 
on a canal {Hall v. Tapper (1663), 2 II. & C. 121) ; licence to search for and get 



hulk to mooring in the river Thames (Hfl^Arww v. Milton-nexUOravpaend Oi'eraecra 
(1868), L. E. 3 Q. B. 350); liberty to lay and stack coals upon land {JVuod\, 
jAihe (1751), 13 M. & W. 818, note (o)); liborty to search and dig for coal 
Whetham v. WilUawMon (1804), 4 East, 469; Doc d. Manley y, Mood (1819), 2 
B. & Aid. 724, 738; compare Jones v. Reynolds (183(5), 4 Ad. & El. 805); agree- 
ment giving peimisaion to erect advertising hoarding {MUson v. Tavener, 

1 Oh. 678). But an agreement to let “all the room and power” in a mill, with 
warehouse room ami supply of steam power, operates os a lease {Marshnll v. 
Schofield (1882), 62 L. J. (q. b.) 58, C. A.). Jt follows from the distinction 
between a leaso and a licence that a licensee is not liable to bo rated ; con- 
sequently the question of exclusive occupation frequently arises in rating cases 


S52, 857, 0. A. ; Young & Co, v. Liverpool Awea^ntni Committee, [1911] 2 K. B. 
195) ; and as to rating law, seo titlo Bates and Eating. 

{a) StUherlfind {Duke) v. [1892J 1 Ch. 475, 485, 0. A. But this 

question usually arises where tho licoiico is accompanied by tlie grant of n 
profit d ]trmdre, such as a right to take minerals (//uaf/n^^on {Kart) v. Monnthye 
fCord) (1583), 4 Leon. 147 ; CheAhamy, Williaitmn, supra, at p. 476; Sutherlawi 
{Duke) V. Ileathcote, supra), or game {Wickham v. Hawker (1840), 7 M. & W. 63, 
78 ; ILioper v, Clark (1867), L, 11. 2 Q. B. 200). 

(6) Newhy v. Harrison (1861), 1 John. & H. 393, 397 ; Carr v. Benson (1868), 
3 Gh. App. 524, 532. 

(c) Thomas v. Sorrell (1677), Vaugh. 344, 351 ; Musketl v. Hill (1839). 5 Bing. 
(n. C.) 694, 707; Heap v. Hartley (1889), 42 Oh. D. 461, 468, 0. A. Conse- 
quently an agreement for a licence is not an Sgreemont for an interest in land 
BO as to require to be in writing under the Statute of Froutls (29 Oar. 2, o. 3), 
8. 4 {Wdla V. Kinyetun-upon-HuH (1875), L. E. 10 0. P. 402, 409), though as to 
agreemeuts for letting furnished lodgings see p. 312, post. 

W Compare ftoZlowACb,, KxpatieMawlings{l33Sf,22Q,B.l), 193,197,O.A. 

^rockuteU {mi), 8 Bast, 308; Liggins y. Inge (1831). 7 Bing. 

694 ; Davies v. MarshaU (1861), 10 0. B. (N. B.J 697, 71 iT 
. (j) R.V, Horndm-m-ihe HiU {InhahiianU) (1616), 4 M. & S. 562, 565. This 
w lioenee is by parol oi iiuder seal {Wood y. LeadbUUr 19 

U. ft W. 838). 

(,) edema, I y. Fatter [1866), 1 H. ft N. 87. 
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property on to the land, he is entitled to notice of revocation, and to a Snr. i. ' 
reasonable time for removing his proj)erty (A) ; and, if the revoca- Howereated 
lion of the licence is a breach of contract, he can recover damages aildiig. 
for the broach (i). 

A licence coupled with a grant of an interest in property is Lioenae 
not revocable (A). Such a licence is capable of assignment (i), coopl**^^** 
and covenants may be made to run with it (in),' A right to enter 
on land and enjoy a profit a prendre or other incorporeal heredita- 
ment is a licence coupled with an interest, and is irrevocable provided 
the grant of the interest is valid. Thus, if the interest is an incor- 
poreal hereditament — such as a right to make and use a water- 
course — the grant is not valid unless under soal, and the licence, 
unless so made, is therefore a mere licence and is revocable (71) ; if 
the interest is a profit a prendre which does not amount to an incor- 
poreal hereditament, such as a licence to hunt and take away 
deer ( 0 ), the grant is valid although made by parol, and the licence 
is irrevocable. 

772. Alodgerwhohas no separate apartment isonlyalicenseeip), 
and, even though he has a separate apartment, ho has not in law 
an exclusive occupation, and is therefore in the position of a 
licensee, if the landlord retains the general control and dominion 
of the house ( 9 ), including the part occupied by the lodger ; but, 


(/i) Corniali V, Stuhhg L. B. 5 C. P. 334; Mellor v. Watkim (1874), 

L. 9 Q. B. 400; Aldin v. Latimer, (Jlark, Muirhead .L Co,, [1894] 2 Gh. 437. 

(i) SiUuii V. Jonea (1664), 15 C. B. (n. b.) 717 ; Kerrison v. Smith, [1897] 2 
Q. B. 445 ; compare H Tavenei', [1910] 1 Ch. 578. 

I k) Wood V. Leadbilter (1845), 13 M. & W. 838. 

0 Mwktti Y. im (1839), 5 Bing. (ir. c) 691. 
m) Norval y. Paecnt (1861), 34 Xi. J. (cii.) 82. 

n) Wood Y. Leadbiiter, supra ; but it iiae boon dimbted whether this is now 
law, having regard to the doctrine of iruZsA v. Lonsdale (1882), 21 Ch. D. 9, 
C. A, ; Lewe y. Adams, [1901] 2 Ch. 598. 

i o) W(x>d Y. Leadbiiter, supra, 

p) Writjhi Y. Stavesi, (1860), 2 E. & E. 721. A lodger, in Iho ab.senoe of 
stipulation to the contraiy, is entitled to the use of tbo general conveniences of 
the house ( Underwood v. Burrows (1835), 7 C. & F. 26). The keeper of lodgings 
or of a boarding house is bound to take reasonable core of the property of lua 
lodger or guest {Scarborough y. Cosgrove, [19051 2 E. B. 805, 811, 813, G. A., 
following Dansey v. Richardson (1854), 3 E. & B. 144, and questioning Ilolder 
Y. SoiUby (1860), 8 0. B. (x. s.) 254 ; see Calyt^s Case (1584), 6 Co. Hep. 32 a ; 
Clench v. D*Arenberg (1883), Cab. A El. 42 ; and seo title Inns and Innkeefehs, 
Vol. XVII., p. 816. But the landlord of a ** lock-up '* shop is under no Uability 
to protect the goods during the night {Espir v. Todd (1883), Cab. & El. 154). As 
to evidence of an agreement that board and lodging are to be paid for, see 
Davies v. Davies (1839), 9 C. & P. 87 ; compare Keys v. Harwood (1846), 2 0. B. 
905. 

(7) Hence be is not rateable {Watkins v. Milton^raoi-Gravesend Overseers 
(1868), L. B. 3 Q. B. 350, 357 ; Smith y. Lawheth Assessment Committee (1882), 
9 Q. B. D. 585, 594 ; affirmed, 10 Q. B. D. 327, 0. A. ; see R, v. SL George's 
Union (187^, L. R 7 Q. B. 90, 97 ; Allan y. Liverpool, Tnrmn v. Kirkdale (1874), 
L. B. 9 Q. B. 180, 192 ; Holywell Union and Halkyn Parish y. IJalkyn Drainagr 
Co,, [1895] A. 0. 117, 126 ; and see title Bates and Batino. In such a case 
the landlord retains a conoutront tight for the purpose of managemont (Co7*y 
V. BrUdow (1877), 2 App. 0a& 262, 276). A guest at an inn u in the same 
position A y. St, Mschad, Oambridge, Overseers (I860), 3 E. & R 383, 390). 
A tenant at will or on sufterance can create the xelaiion of landlord and lodger 
between himself and another (Bensing v. Ramsay (1698), 62 J. P. 613), 
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if in fact the landlord exercises no control over that partf the 
occupier is a tenant. The occupier does not, however, become a 
lodger merely by reason of the fact that the landlord resides on 
the premises and retains control of the passages and staircases 
and other parts used in common (n). 

773. Where a servant is in occupation of premises of his master 
in the course of his employment, his possession is treated as that of 
the master, and the relation of landlord and tenant is not created 
between the parties (b). The test is whether the occupation is 
subservient and necessary to the service (c). If this test is satisfied, 
possession can be required at any moment, though the servant will 
have a remedy on tbe contract of service if it is terminatod 
improperly (d). But where the occupation is allowed solely as 
remuneration for services (e), and is not related to the performance 
of those services (/), tho possession is that of the servant, and he is 
in the position of tenant. 

Skct. 2. — Suhject-matter of LeassB. 

774. A lease may be granted of land or any part thereof. In 
the term land ” are included minerals and other strata under the 
surface, and buildings erected upon the surface ; and all these are 
corporeal hereditaments {g). Consequently leases can be granted of 
the surface of land, with the minerals and strata below and buildings 
above it, or of the surface alone (b), or of such minerals and 
strata (i), or of such buildings or any part thereof (/c). Leases may 
also be granted of interests in land which involve the right to some 
use of, or benefit from, or privilege incident to land, but which do not 
involve exclusive popsession, and are thernforo called incorporeal 

(o) Kent y. FittalJ, [1906] 1 K. B. 60, C. A. ; compare KetU v. FUiull (1911), 
27 T, L. H. 56*1 ; and see title Elections, Vol. XII., p. 16S. 

(6) Mayhew y. SuiUe (lSo*l), 4 E. & B. 347, Ex. Ch. ; see further, title Masteh 
AND Servant. 

(c) Dobson y. Jones (1844), 5 Man. & G. 112; R. y. Sjwrrell (1865), L. B. I 
Q. B. 72 ; Smith y. S&jhiU (1875), L. B. 10 Q. B. 422 : where the occupation 
IS Decessary for the performance of servicos, and the occupior is required to 
reside in the house in order to perform those services, the occupation being 
strictly ancillary to the performance of the duties which tho occupier has to 
perform, the occupation is that of a servant,” ibid., per Mellor, J., at p. 42S. 
See further, title Master and Servant. 

(d) Mayhew y. SuLtlr, surn-a^ at p. 306 ; White y. Bailey (1861), 10 C. B. (n. 8.) 
227, at p. 234. 

(e) Hughes y. Chatham Overseers (1843), 5 Man. & O. 54, 78; Doe d. Hughes 
y. Derrg^ (1840), 9 G. & P. 494, seems to the contrary eifcct, but in fact the 
occupation there appears to have been both for the conyeniouce of scryice and 
as remiinoration. 

f f) Smith v. Seghill, supra ; Marsh y. Esicourt (1889), 24 Q. B. D. 147. 

(9) See title Beal Property and Ohattels Beal. As to agricultural 
leases, see p. 563, post; as to building leases, see p. 567, post. 

(/&) Thus the surface, vesture, or herbage may be loosed (Co. Lilt. 47 a ; 
Masters y. Green (1688), 20 Q. B. D. 807 (lease of ” the exclusive right to feed 
tlie grass ”)) ; see Cattle r . Gamble (1838), 5 Bing, (n. c.) 46; Burt y. Moort 
(1793), 5 Term Bop. 329. 

(t) BeeJegtm v. Kiv/an (1805), L.B. 1 0. P. 9, 18; Great Western Rail Cv» 
y. Smith (1876), 24 W. B. 443, 0. A. ; Re Gladstone, Gladstone y. Qhdstone, 
[ 1900] 2 Ch. 101, 0. A. : see also title Mines, Minerals, and Quarries. 

U) Leader y. Moody C1875), L. B. 20 Eq. 145, 152 (boxes at a theatre). 
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bereditamentfl, Buoh as easements (1), profits a prendre (m), 
manors (n), franchises (o), and tithes {p). Agreements which confer 
the right of exclusive poBsession of goods for a limited time are 
also sometimes called leases (g). 

Beot. 8. — Capacitif oj Parties to make and take Leases. 

Sub-Sect. 1.— in Osntral , 

776- An owner entitled absolutely in fee simple, who is an 
individual and is under no personal incapacity, has, as incident to 
bis right of •disposition, power to grant leases for such periods, and 
on such terms and conditions, as he pleases ; and an individual 
who is under no personal incapacity which disables him from con- 
tracting or from holding land is able to accept any such lease. 
Tcrsons entitled to limited, or defeasible, or partial interests in 
property, and persons under disability, and corporations, can grant 
leases to the extent permitted by law in the particular case ; and 
similarly persons under disability and corporations can accept leases 
to the same extent (r). 


(Z) Nnvmarch v. DrawUing (1818), 3 Swan. 99 (use of waggon- way in 
colliery) ; and soe title Easements and Profits A I’endue, Yol. XI., p' 27-1. 

(m) Such ns rights of sporting {lUrd y. Grtat Eastern Rail. Co, (1865), 19 

C. JJ. (n. b.) 268 ; Bird v. IJigginstm (^1837), 6 Ad. & El. 824 ; Oearm v. Baker 
(1875), 10 Ch. App. 355 ; West v. (1879), 4 0. P, D. 197 ; see title Game, 

Vol. aV., p. 221 ; and p. 575. post ) ; a several fishery {SoTnerset {Duke) v. FogwtU 
(1826), 5 B. & 0. 876 ; Qraoe v. Portal, [1902] I Oh. 727 ; see title Fisheries, 
\'ol. XIV., p. 584) ; rights of common (£ii(ry v. Brown (1623), Lat. 99) ; estovers 
(Shop. Tou(‘h. 222) ; tolls (Jiridglaud v. Shapter (1839), 5 AI. & W. 375 ; Harris v. 
;i/orricc(1842), 10 M. &W. 260; Shepherd Hodsman { 1 ^ 02 ), 18 Q. B. 316); 
uiid SCO title Easements and PRoms A Prendre, Yol. XI., pp. 341 et e>q, 

(n) Oyheon v. *SVarZ« (1607), Cro. Jac. 84, 176. 

(o) Such as fairs or murkols {Bridglaud v. Shapter, supra; see title Markets 
and Fairs) ; or a ferry (72. v. Hicholeon (1810), 12 East, 330 ; Peter y. Kendal 
(1827), G B. & 0. 703 ; see title Ferries, Vol. XIV., p. 558). 

(p) Walker y, Wak^fman (1676), 1 Vent. 294; Brewer y. IWl (179^, 2 Anst. 
413 ; Boushier v. Morgan (1794), 2 Anst. 404 ; Cox y. Brain (1810), 3 Taunt. 95 ; 
Hoe the Ecclesiastical Lenses Act, 1765 (5 Oeo. 3, c. 17). As to the offoct 
of commutation of tithes for a rentcharge uu liability for rent, see Tusker v. 
Bullman (1849), Exch. 351. Oiflces which concora the administration of 
justice, and dignities and honours, are incapable of being leased (Begnera (Sir 
(fforge) Case (1612), 9 Go. Hep. 95 a, 96 b, 97 b; Howard v. Wood (1679), 2 Lev. 
245). As to tithes generally, boo title Ecclesiastical IjAW, Vol. XI., pp. 742 
el aetp 

(9) Thus it is said that there may be a lease of live stock {Spencer's (kiae 
(1583), 6 Co. llep. 16 a, 16 b ; Tudgay y. Sampson (1874), 30 L. T. 262 ; Holme v. 
Branskill (1877), 3 Q. B. D. 495, C. A.) ; and agreements for the use of chattels, 
such as railway rolling stock, are styled leases ; see Sheffield Waggon Co. y. 
Siraitim (1878), 48 L. J. (q. b.) 35, C. A. ; A.-C. y. Great Eastern Rail, Co. (1879), 
11 Ch. D. 449, 0. A. ; Lancashire Waggon Co, y. NuJttall (1879). 40 L. T. 291. 
For a lotting of rooms in a mill with an agreepient for supply of power, see 
Bentley Bros. y. MetcaJ/e A Co.j [1906] 2 K. B. 548, C. A. But the term 

lease” is properly restricted to corporeal and incorporeal hereditaments ; see 
Jones V. Inland Reuenue Commiaaionera, Swedmeat Automatic Delioery Go. y. Inland 
lievenue ConmisaionerSt [1895] 1 Q. B. 484, 493; Sheffield Waggon Co. y. Stratton, 
supra. 

(r) As to aliens, see title Aliens, VoL I., pp. 306 et aetp ; as to oonyiots, aee 
title Criminal Law and Pkogedukb, Vol. IX., pp. 428 et sag . 
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Bub-Seot. 2. — Building Boeietim, 

776. A building society incorporated under the Building Societies 
Act, 1874 (s), may hire or take upon lease any building for con- 
ducting its business, and may hold^ upon lease any land for the 
purpose of erecting thereon a buiKling for the same piu'pose, and 
may let such building or any part thereof (t). A society may 
mi^e rules for granting leases of land which it holds as mortgagee 
in possession, and may grant leases in accordance with such 
rules («)■ 

Sttb-Sect. 3.—CIiari(it$. 

777. Subject to certain restrictions in the case of charities 
within the Charitable Trusts Acts (&), trustees of a charity may 
grant lenses in pursuance of directions given by the founder, or of 
express powers contained in the instrument of trust ; or, in the 
absence of such directions or powers, may lease tlie charity pro- 
perty at the full annual value, and for such term as is proper in the 
course of provident management (c). 

778. Leases to trustees for charitable purposes are void unless 
they comply with the requirements of tho Mortmain and Charitable 
Uses Act, 1888 (d), or unless they fall within the exemptions from 
that Act (p). 

Sub-Sect. 4. — Campania. 

779. Companies incorporated under tho Companies (Consolida- 
tion) Act, 1908 (/), or the statutes which it replaces, have, with 
certain exceptions (g), an unrestricted power of holding lauds (/t). 

There being no restriction on the mode in which tho company 
may acquire land, this provision authorises the taking of land on 
lease, if required for the purposes of tho company as stated in the 
memorandum of association ; and, having acquired land by pur- 
chase or lease, the company can let the land so far as the objects 
of the company expressly or impliedly authorise the letting of its 

(«} 37 & 38 Viet. c. 42. 

m Ibid,, s. 37. 

(a) under the powers coitforred by the Conveyancing and Law of 
Property Act, 1881 (44 & dSViot. c. 41), s. IS. Since that Act the registrar 
allows such rules to bo regi.»tared, bnt they must only authorise lesses permitted 
^ the statute. As to building societies generally, see title BviIiDINo Societies, 
YoL IIX., pp. 321 et uq. 

(b) See title CuARiTCEa, Vol. lY., p. 303. 

U) Ibid., pp. 223—231. 

(d) 51 & 52 Yict. o. 42, which does not apply to lands already in mortmain 
{WeUker v. RicJiardam (1837), 2 M. & W. 682; A.-O. y. Olgn (1641), 12 Sim. 84; 
Aahtm T. Jona (1800), 28 Bear. 48W. 

(e) See title Ohabitier, YoL IY„ pp. 127 — 133. In tho Mortmain and 
Ohiuritable Uses Act, 1888 (51 & 52 Yict. c. 42), s. 4 (5), the term “ oasunuioe ” 
includes a lease (jdfid., s. 10 (i.) ) ; and from the definition, and also from the 
Charity Lands Act, 1803 (20 & 27 Yict. o. 100), it appears that leases for 
charitable uses ore authorised. As to leases under the Charitable Uses Act, 
1735 (9 Qen. 2, c. 36), rqilaced by the Mortmain and Charitable Uses Act, 1888 
(51 & 52 Yict. c. 42), see IBit d. Wt^wrd v. Haudham (1818), 3 B. & Aid. 90; 
WtbgUr V. Southey (1887), 38 Oh. D. 9. 

(/) 8Edw.7,o.69. 

(g) Ibid., 8. 10 ; and see title CoitPAKiES, YoL Y., p. 334. 

(A) Companies (Consolida&n) Act, 1008 (8 Edw. 7, o. 09), s. 10 (3). 
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property (»)• Usually express provision, authorising the taking of 
land on lease and the letting of the property of the company, is 
made by the memorandum of association (k). 

Sun -S ect. 6. — Go-owners, 

780. Where land belongs to two or more owners in joint tenancy, 
all should join to create an effective lease of the entirety. The 
li'SHce then holds tho share of each owner under each separately, and 
holds tho whole under all (Z) ; and upon the death of any owner 
before the joint tenancy has been severed, the lessee holds the 
whole as tenant to tho survivors (m). Rut each owner may deal 
with his share separately, and consequently can lease it, either to 
a stranger or to a eo-owner ( 71 ), and such lease, although not 
made to commence till after the death of the lessor, will bind the 
surviving co-owners ( 0 ). 

781. In the case of a tenancy in common, a lease by all the 
owners operates as a separate demise by each of his own undivided 
share, and a confirmation by each of the deuiise of the co-owners’ 
shares (p) ; or each may lease his owm share to a stranger ( 7 ), or to 
ftiiolhor co-owner (r). Where, in a lease of the whole, the interests 
of tho lessors in a covenant — such as a coviMiaiit to repair — are 


a A lease of tho undertaking of the company may bo sanctioned as a term in 
lenio of arrangement made under tho (bmpanios (Consolidation) Act, 1008 
(S Hdw. 7, c. 69), B. 214 (/ie TJynmif, I>ifffryn, and NoUh Alley ColUeries Co. 
IKS70), 11 Ch. D. 605, C. A.). 

{k) If tho company takes promises which are tho best that can be got for 
its purposeB, it is no objection to the Yslidity of tho lease that the prcmisi'S 
are loo large, and that p.irt will have to be sublet (/?e and Crdonial Co., 

Hvrsey's Claim (1S6S), Ij. K. 5 Eq. 561, 562, n. (1)). Directors entering into an 
aL:rcemciit for a lease in tlieir own Tiames are personally liable v. Johnson 
(li<G4), 2 TToin. & M, 118). If the company is dissolved without having assifmod 
the loane, tho term Is dctermiiied, and the liability of 6nrelie.s is also detei'inincd 
{llnsiiugs Coryoi'afion v. Letton, [1908] 1 K. B. 378). 

(/) Doed. Aslin v. Snmmersett (1830). 1 B. & Ad. 135; sec Jurdain v. Btfcrs 
(1605), Cro. Jao. 83; joint tenants ore seised per viie el per ff>ui (Littleton’s 
Tenures, s. 2SS; Co. Litt. 180 a ; Murray v. //all (1849), 7 C. B. 441, 455, n.). 
Eur form of lease by joint tenants, soe EncycloproJia of Eorms and Precedent^ 
Vol. VIT., p. 658. 

(?«) llenstead^s C(m (1594), 6 Co. 10 a. 

(n) Cowper v. FleUher (1S05), 6 B. & S. 464. As to rent duo from an 
occupying co-owner, see JIW. v. Jfwkin, [1897] 2 Ch. 579. A lease of tho 
entirety by one co-owner afTects only his own share ; sec JkUiugham v. AUop 
(1604), Oi‘ 0 . iTac. 52 ; Go, Litt. ISO a. 

( 0 ) Whitlock V. llorttm (1605), Oro. Jac. 91. 

(p) 2'Aofapson y. Ilakcwill (1865), 19 C. B. (w. S.) 713, 726; see Mantle v. 
WoUinglon (1607), Cro. Jac. 166 ; lUirne y. Cambridf/e (1836), 1 hfood. & R. 639. 
A joint lease by co-parccners lias the same eilect {Milliner v. llohinaon (160fl|), 
klonre (k. b.), 682). For form of lease by tenants in common, see Eucyclopcedxa 
of Forms and Frocedouts, Vol. VII., p. 659. 

(^) C?o. liitt. 199 a. For a case whore each tenant in common leased the land 
to a different tenant, see Jacob y. Seward (1H72), I#. B. 5 II. L. 461. 

(r) See Leigh y. Dickeson (1884), 15 Q. B. D. 60, 0. A. ; but mere occupation 
by one tenant in common does not create a tenancy under the other tenants in 
common (see Bailey y. Ifohson (1869), 39 L. J. (dc.; 270) ; nor does mere oocu- 
pation by a firm of premises belonging to one partner ci onte a tenancy under 
him (lie Jfyrhe and Bryan, Fx patie Appl.ly and iFyche (1872), 20 Wt B. 411 ; 
Compare Dos d. If ail/tTAan y. Miles (1816), 1 Stark. 181). 
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indivisible, they shoald join in suing on it (<). Each owner may 
bring ejectment for his share (0- 

782 . Where land is settled, and two or more persons are entitled 
for life as tenants in coiiinton, or as joint tenants, they together 
constitute the toiiiinl fnr life for tho purpose of the Settled Land 
Act, 1882 (m), and lltey must therefore join in the exercise of the 
statutory pon or of leasing (a). 'Where an undivided share of land 
is subject to the settlement, the tenant for life can exercise the 
statutory power separately as to this share (h), or, subject to the 
statidory requirements, may concur with the owners of the other 
undivided shares in granting a lease (r;). 

Sve-Sscr. 6. — OopijJioUIers. 

783 . A copyholder can grant a lease of his ooiiyhold lands which 
will be valid against all the world except the lord (d), but it is not 
valid against the loi*d unless autliori.sed by general or special 
custom, or by licence, and a lease not so aulhoriscd is a cause of 
forfeiture (e). By tho general custom of the realm a copyholder 
can make a lease for one year (/ ) ; by a special custom of the 
manor he can make a lease for a longer period ({/). Wliere a pro- 

(a) TJwrn/ibon v. IlakcihtlL VJ (.\ 13. (n. S.) 71^, T'Jti. Wlici'O lliu 

iTitore-*ts Jiro divisible, as in the ct>venant for payment of rent, they may either 
fine togotlior, or each may sue for his share; soo pp, 472, 47l>, post. On tho death 
of one th(3 survivoi’s may .*^110 for the whole ( UaHure v. MUmvch (IS’JS), 1 Ar.'in. & 
Ily. (k. B.) 51(3) ; and, ns to suing by a surviving trustee, see Uhe^iUfi/ y. Dotjd 
(ISoi), 7 Exch. 20; comxm'o Israel v, Simmons (1818), 2 Stark. (u.'^o aiid 
occupation). Similarly, assignees of tho revovsion who are tenants In common 
may join in fining and he jointly sued on tho covenants {Womirsfeij v. Dallij 
flSb?;, 26 L. J, (ex.) 219); or may sue separately (Holnris v. UoVdiuU [189iij 
1 Q. 13. 6G5). I3ut co*pai'ceners cannot sue soparatoly fra* rent {I hi harms v. 
Honouod (18.‘31), 10 Hing. 52C), or in ejectment (Aip d. t/c JM:.cu {Jiftron an>i 
Uaronesa) v. Lewis (1836), 6 Ad. & El, 277 ; soo Co. 16‘3 b). As to sovcraiico 
of a joint tenancy in tho leases, soo Goddard v. Lewis (1909), 101 L. T. 328. 

(<) CuUing v. Derbif (1770), 2 Wm. 131. 1077. 

(u) 4 j & 46 Yict. G. 38. 

(a) Ibid.^ 8. 2 (6). For form of 100*50 by tenant for life umlor Settled Land 
Acts, seo Encyclopaedia of Forms and PrccMlonts, Vol. V’ll., j)p. 2.70 at sco. 

(3) Settled Jjaiid Act, 1882 (43 & 46 Viet. 38), s. 2 (10) (i.). And so, where 
one undivided share has passed out of tho settlement, tho lonant fm* life of the 
other undivided share can exorcise his power separuUdy (CWn- v. Jichn/ (1899), 
47 W. 11. 443, C. A.). 

(c) Settled Land Act, 1882 (45 46 Viet. c. 38), s. 19. 

(d) Goodwin v. I^m^linrst (1590), Cro. Eli/.. 535 ; Doe d. Tresidder v. Trtsiddur 
(1841), 1 Q. B. 41G; Doe d. Robinson v. Bousjleld (1841), 6 d. 13. 492. Tho lord 
cannot lease wasto laud of tho manor unloMS lio has obtained n title to it 
free from r^hts of the tenants of the manor by lawful approvement ; sec 
title Commons and lliours op Common, Vol. IV., p. 603; Lasvelles v. Onslow 
(Lord) (1877), 2 Q. 13. D. 433, 451. As to leases with tho consent of three- 
fourths of the commonors undor tho Inclosure Act. 1773 (l.'l Qeo. 3, c. 81), s. 15, 
see title Commons and Rights op Common, Vol. IV., p. 537. A custom for the 
lord to grant leases of the wasto without restriction is bad (Ilad*/er v. I'ord 
(1819), 3 B. & Aid. 153). As to coi)yholds generally, see title Copyholds, 
Vol. VIII., pp. 1 ft seq. 

(«) Jackman v. Hnddesdon (1594), Cro. EHz 351 ; Kensy v. Richardson (1599), 
Cro. Eliz. 728. See title Copyholds, Vol. VIIL, p. 47. 

(/) Mdwteh V, Lider (1588), 4 Co. Eop. 26 a; Frosel‘ v. Welsh (1616), Cro. Jac. 
403. As to a provision for a yearly tenancy pending tho licence, see Vnee v. 
RtrcA d841), f Dowl. (N. s.) 720; compare Lufkin v. Nunn (1805), 11 Vos. 170. 

Osr) See Dot d. Rdhinstm t. BousfiMf supra, where the special custom was to 
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posed lease is not warranted by general or special custom and tba 
copyholder applies to the lord for a licence to grant it, the giving 
or refusing tlie licence is a matter wholly in the lord’s discre- 
tion (li). If the lease is granted without licence, the lord may 
waive the forfoitnre (i), and if he is a limited owner, and does not 
take advantage of the forfeiture during his life, the remainderman 
cannot, after his death, treat the louse as a ground of forfeiture (k) ; 
nor can the heir of a lord who was entitled in fee simple (f). 
But a licenco given by a limited owner not under a statutory 
or other power (m) is effectual only during the continuance of his 
interest (/i), and, if the term is in existence when that interest 
determines, the lease is a ground of forfeiture at the instance of the 
remainderman (o). A lease granted without licence is none the less 
a cause of forfeiture because it is to commence in fiituro, for it is at 
once nn effective lease between the parties (p). 

784. A loase granted under a licence may be for a shorter 
pcrit.'il tluin that authorised by the licence (qr), butotlierwise it must 
coiilurm to the terms of the licence(r). If the term is within the 
authorised ))eriod, the inclusion in the lease of a covenant for 
renewal beyond the period rioe.s not cause a forfeiture ; no estate 
beyond the authorised period is created, and the lessee has his 
ruiuedy only on the covenant (i). The lease need not be granted 
by the original licensee. T3y the custom of most manors the licence 
runs with the land, and the lease may bo made by the person taking 
the interest of the licensee by devolution on death, or by alienation 

lease fur throe yo.irs, Thu rostrii'.tion imposed by the custom cannot be evaded 
by the grant of a succession of leases, each for a term within that allowed by 
tho cii^tuin {Lutferd v. WeaUm (1612), Gro. Juc. SOS ; Maihewa v. WheUfm 
Cro. Oar. 

[h) n. V. Hate 9 Ad. & Kl. 669, 311. 

(/) Dor d. /tohittut'it v Ituu^jielt (ISU), 6 Q. B. 492. 

\k) Mtmtayae^ {Livfy) Case (1612), Cro. Jac. 301 ; see Doc d. Itohinaon v. Bons- 
sitf.ra, 

(/) ICiuftourt V. lIVc/.’>i (1008), 1 J?allv. 186, on the ^ound that the granting 
L>I tne Ica^o was, like a personal wrong ami did not descend. 

(m) As to tho power of limited owners of manors to gi-ant licences to lease 
ninior Hiatiito, or under expres** power.-*, sco titles Copyuolds, Vol. VUI., 
p. 52; SK'lTLKMRNr.S. 

(n) Petty V. Iguana (1011), 2 Brownl. 40. ^ 

(o) Otherwiso the licence would bo otTective against the remaindormnn, since 
forfeiture is the only remedy, and tho limited owner, by reason of the licence, 
cannot say there is a forfeiture. 

(;>) East V. Hardsny (1596), Cro. Eliz. 498. For form of lease by copyholder 
without licence, see lilncy do pmdi a of Forms and rrocedonts, Vol. VIL, p. 271. 

(7) Ovodwin V. Lonyhurd (IS'.Ui), Cro, Bliz. 535. For form of lease by copy- 
holdoT with liconcei see Fncvolop.nodia of Forms and Precedents, Vol. VII., 
p. 270. 

(r) JaeJeaon Neal{iodb), Cro. EUz. 395; but it is sufficient if it produces 
Ibo same Legal effect as if it wore in the terms of the licence ; where, for 
instance, a lease, though in terms granted for too long a period, will necessarily 
dotiTinine within tho period allowed by the licence {Hatldon v. Arrowamith 
(1596), Cio. Eliz. 461 ; Worledye v. Bcnhnry (161'Q, Cro. Jac. 436). 

(j*) Fenny d. Fast ham ▼. Chitd (is 1 4), 2 hi. & S. 265; ace Montague's {Tiody) 
Case, aujjra; Hawstorne v. Bentley (1793), 1 Bro. 0. 0. 415. As to enforcing the 
covenant against a trustee, see IVorley v. Frampton (1846), 5 Hare, 660. 

{t) Bee Whitlon v. Paaeock (1834), 3 My. & K. 325, 335. 
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The lease takes effect as an interest at common law, and not as 
a copyhold interest (a) ; consequonlly the lessee may assign or 
underlet without obtaining any licence from the lord (ft) ; and since 
the licence operates as a conffrmation by the lord, the lessee is not 
affected by a forfeiiure of the copyholder’s estate (c). 

SuB-Sr.OT- 7. — CtrioraiionB, 

786. A statutory corporation (d) has such power of granting or 
accepting leases as is expressly conferred upon it by its constilu- 
tiou (c), or is implied from the nature of its objects. A corporation 
created otherwise than by statute has the same power of dealing with 
its property and contracting as an individual, and hence it may 
make and take leases except so far as the general power is resti ictcd 
by its constitution or by statute (/'). But since, in general, it has 
power to contract only under seal (j), the lease, whether by or to 
the corporation, must bo under the common seal (ft)» except ^yhore 
overriding considerations of convenience or expediency require 
that this rule should be relaxed (t). Although a lease by a 

(a) On this ground building leases of copyhold Imuls in Middlosox require 
registration (Bigge (John) on Eogiatration, 87, noto (m) )• 

(A) Johnaan v. Smart (1614), 1 Boll, Abr. 508, pi. 14. 

(c) Clarke Arden (1855), 16 0. B. 227. 

(d) As to leases by and to particular oovporatifjis, see titles Ecolesias 
TICAL Law, Vol. XF., pp. 760, 794 (occlf^aiastical coi isolations) ; LoGAi. 
Govepxment (county, district, and parish coiinfils, municipal corporations) 
as to lotting of paiish lands to the poor, title PooB Law ; ns to taking leases 
and let ti^ for the purpose of allotments and small holdingn, see titles Allot- 
ments, Vol. I., pp. 836, 344 ; SviAix lIoLDiNGS and Smaix Dwellinos 
and for educational purposes, see title Education, YoI. XI I., pp. 21 se^. 
As to corporations generally, soe title Corfoba'iioxs, Vol. YIIF., pp. 299 et eeq, 

(e) In general, where power to lease is given by statute, the requirements 
of the statute must be stnctly complied with {Kent Coast ItaiL Co, v. London^ 
Chatham and Dover Jtail. Co. (1868), 3 Ch. App. 656) ; but a slututory power to 
sell may authorise the grant of a building lease with an option of pun base 
(fie Female Orphan Asylum (1867), 15 W. K. 1056). 

(/} See Colchester Corporation v. Lwicn (1813), I Yes. & B. 226, 214 ; title 
CouroRATiONS, Yol. YlII., pp. 356, 359, 375. Thus a coi-poration can take a 
husbandry lease for twonty-one years {Jesus Coflerje, Oa'fi^d v. Gihha (1835). 
1 Y. & 0. (ex.) 145, 147). It was formerly suggostod that a lease foi a long 
period might be subject to forfeiture under the Mortmain Acts (now the 
Moi-tmain and Charitable Uses Act, 1888 (51 & 52 Yict c. 42), Part L); see 
Howies Y. Mason (1612), 2 Brownl. 192, 197; Cotfon^s Case (1612), Godb. 191, 
192; Hemming v. DraoazKm (1660), O. Bridg., cd. by Banm'ptor, 1,7; but this 
seems not to bo the case (Vigtrs v. St. PauVs {Dean and Chajder) (1849), 14 Q. B. 
909, 919) ; at any rate if the lease does not excc'cd iiiuety-niiie years (15 Yin. 
Abr., tit. Mortmain, 485). As to leases to lf>cal authorities, see Morimoin 
and Cliarilable Uses Act Amendment Act, 1892 (55 & 56 Yict. all). 

{ff) See Ludlow Corporation ▼. Charlton (1840), 6 M. & W. 815, 823; compare 
Smiih V. Barrett and Clifford (1663), 1 Sid. 161, 162. 

fA) Finlay v. Bristol and EreUr Rail. Co. (1852), 7 Exeb. 409; see fi. v. 
C}tipping~NvTton{hihahitanU) (1804), 5 Eofat, 239, 242; and compare 6WA T. 
Goodman (1842), 2 Q. B. 6S0. Possibly a lease to a corporation, which is 
defective for want of the corporation seal, may be good in favour of its 
assignee (Pred^aa v. Wodry (1606), Cro. Jac. 109, 110). It is sufficient if the 
corporation is described with substantial con cctncss {Lynne Regis Coiporation's 
Case (1612), 10 Co. Bep. 122 b; Croydon ILospiial v. Farley (1816), 6 Taunt, 
467 ; fi. y. Ilawjhlcy (Lnhahitanta) (1833), 4 B. & Ad. 650, 655; and see further 
as to leases by co^rations, title Cobforations, Yob YIFL, p. 376. 

(«) The exception is allowed wherever the application of tho rule would 
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corporation is not under seal, a lessee who lias entered and paid 
rent under it is tenant from year to year and is bound by such of 
the terms of the lease as are applicable to a yearly tenancy (k ) ; 
and a corporation may become liable for the uso and occupation 
of land {1). 

Suh-Skct. 8. — 2’Ae C/wun. 

786. The letting of Grown lands is subject to the provisions 
of the Grown Lands Acts (m). Subject to coiidilions thereby 
prescribed, the Commissioners of Woods and Forests (n) may 
lease for any term not exceeding thirty-one years, or in tlie ease 
of building leases ninety-nine years (o). 

Suis-Skct. O.^Fxecuiora and AdminiaVratora, 

787. Executors and administrators (p) have an absolute power 
of disposition over leasehold propei Ly of the deceased, and, as 
incident to this power, they can grant underleases which are good 
at law (a). I3ut this is an exceptional way of dealing with the 
assets, and the underlease will only be 8upi)orted in equity if the 
granting of it was the best way of administering -the estate-(&). 


Dccasion groat inconvenienco, or tend to dofoat the very ohjoct for which the 
corporation was created (Church v. IraytrUd Gaa JJtjht amt Coke Co. (183S), 6 
Ad. & El. 646, 861 ; Ludloiv Corimathn y. Charlfvn (KSIO), 6 hi. & W. 815, 822) ; 
where, fur iD&tnnco, the gi'anting of a lease or licence is a continually recurring 
matter, and the liansactious are too insigiiiiicunt for tLo uso of a seal v. 

Kiufjaiun-Hjion-UuU (1875), L. H. 10 0. P. 402, 409). See title Cojipohations, 
Vol. ViiJ., p. u82. 

(k) Wouti V . 2'aie (1806), 2 Bos>. & P. (w. H.) 247 ; Staffvid Cor}iOration y. TUI 
(1827), 4 Bing. 75 ; Doe d rmninf/ton v. Taniere (1648), 12 Q. B. 098; Ecclesias- 
tical Cominissiomra Y. Mei'ral (1869), L. li. 4 Kxch. 162; bat a tenancy of an 
incorporeal hereditamcn^i cannot bo fhut* cioated {li. v. North Dujield 
{Inhabitants) (1814), 3 M. & iS. 247). See nldo title CojU’oratio>:s, Vol. YIIL., 
p. Hi 3. 

(l) Lowe Y. London afid North JVeatern Jlail. Co. (1652), 18 Q. B. 632 ; see title 
CoiiroiiATioNS, Vol. VllL, p. 384. As to enfovcing performance of a contract 
with a corjinratioii not under seal on Iho ground of part perforin iiiice, see C'rook 
V . Htaford Cinrpcrafion (1871), C Ch. App. 551, titles CoRPOBATiorfS, Vul. VIII,, 
p. 385; Sfeoifio Peufohmaxce. If the contract is made by an agent he 
must be appointed imdcr seal {KiJderminaitr Ciiritondion y. Hardwick (1873), 
L. B. 9 Exch. 13, 18 ; Os/ord Corporation v. Crow. [1893] 3 Ch. 535 ; Athtf 
Gnardiana y. Murphy^ [1890] 1 I. 11. 65). For form of lease by borough 
corporation, see Encyclopedia of Forms and Precedents, VoL VIT., p. 442. 

(w) Bee title (?0XfiTiTiiTi0NAL Law, Vol. VII., pp. 147 rt a&j . ; as to leases of 
lands of tho lliichy of Laucaslor and Duoby of Cornwall, and of land 
comprised in the private estates of the Crown, see ibid., pp. 231 tt aeg.^ pp. 251 
et and pp. 273 et seq. 

(n) See title Constitutional Lvw, Vol. YIL, p. 122, note (r). 

(o) Crown Lands Act, 1829 (10 Goo. 4, c. 50), as. 22, 23. As to the enrolment 
of such leases, seo title CoNSTi rimoN \l Law, Vol. Vll., pp. 171 et 238. 

(p) See title Executors and Admin isihators, Vol. XIV., pp. 237, note (r), 
299. An administrator duraide minore aiate can grant leases which will be 
valid during the minority (Finch'a (Sir Mayh) Case (1606), 6 Co. Bep. 63 a, 
67 b); as to his power of sale, see lie (bye, Cope v. Cope (1880), 16 Ch. D. 49 ; 
Jte Thttmpam and Al'jrUliama* Contract, [18961 1 I. B. 356. 

(a) Bac. Abr., tit. ** Tjcases and Terms for Years” (L), 7. 

(h) Oceanic Steam Navigation Co. v. Suthef'hcrry (1660), 16 Ch. D. 236, G. A. ; 
seo Middleton v. Dodswdl (1806), 13 Vos. 266, 268 ; compare Keating v. Keaiing 
(1835), L.& G femp.Bugd. 133, 136; Ha^U v. WNamara (1836), L. AO. 
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Since real estate vests in the personal representatives in the 
same manner as a chattel real, and is sabjeot to administration in 
the first instance as if it vrere personal estate (c), a similar power of 
leasing is exercisable over real estate (d). _ 

But in neither case can the lease contain an option of purchase, 
since the personal representatives cannot bind themselves before 
hand as to the terms of sale (e). 

An executor can make a lease before probate (/), but an adminis* 
trator only after the grant of letters of administration {g). Each 
of several executors or administrators can dispose of the entirety 
of leasehold property, and therefore a lease of such property by one 
is good (A). 

Sub-Sect. 10 . — Friendly Soeidiee, Induetrial Societiee, and Trade Uniont, 

788. Registered friendly societies or branches, registered 
industrial societies, and trade unions have all various restricted 
powers of taking lands on lease and leasing land (i). 

Sub-Seot. ll.—Iti/antt. 

789. A lease made by an infant may, when he comes of age, 
be either avoided or confirmed (A-), and, if he dies before that 


imp. Plunk. 283. Tf the persona beuehcially inteiested require a aalo, a l^ase 
ahoiilii not be craiitcd {Drohan y. Drohan (1809), 1 Ball & B. 186). For form of 
aR^i^nment of lease by ezociitors or udministratora, see EncyclojiBadia of Forma 
and Prouedents, V'ol. V., p. 626 

(c) Land Transfer Act, 1897 (GO & 61 Yict. c. 65), as. 1,2; this ajiplics where 
the deceased died after Slat December, 1897 [ibid., as. 1 (5), 25). 

[<l) The personal reprosentativea hold the real estate as trustooa for the 
persona by law beneficially entitled thereto, and so far as not inquired for pi ior 
claims it is to be conveyed to them. Hence it must be possible to show that the 
lease is proper to be granted ponding conveyance. 

(e) Oceanic Steam Navigation Co. v. Sutherber^y (1880), 16 Ch. D. 236, 0. A. 
(/■) iZor d. Bindafl v. Summerset (1770), 2 Wm. Bl. 692, 691 ; and sen title 
Executors AND Administuators, yoL XlY., p. 145; but if ho dies bofoio 

f irobato the will must be aubhequently proved in order to validiito the lease 
Brazier v, Hudson (1836), 8 Sim. 67 ; Wanhji/rd v. Wanh/tmi (1703), 1 Salk. 
299, 308 ; Johnson v. Warwick (18o6), 17 0. B. 516). An exccutoFs power of 
loosing ceases on his assenting to the devise or bequest in the will [hoe d. 
Saye and Sele [Lord) v. Oiiy (1802), 3 East, 120). 

M See Wank/ora v. Wank/ord, supra, at p. 301 . 

(/*) Di.e d. Hayes v. Sturgea (1816), 7 Taunt. 217, 222 ; soe Jaamh v. Harwood 
(1751), 2 Yes. Sen. 265, 267; Simpson v. Gutferidge [\f^\6), 1 Madd. 609,616. 
See also title Executors and Administrators, Yol. XlY., p. 235. 

(t) As to friendly societies, see title Friendly Societies, Yol. XV., p. 160 ; 
as to industrial societies, sne title Industrial, Provident and Similar 
Societies, Yol. XYll., p. 20, and as to trade unions, see title Trade and 
Trade Unions. 

(A?) See cases cited in title Infants and Children, Yol. XYII., p. 99, 
note(6); iriT/fama v. rqpereZ/ (1892), 8 T. L. B. 241 ; Co. Litt. 303 a; BeeKetset/s 
Case (1613), 1 Brownl. 120; Jttrih Western Rail. Co. v. M'Mirhaeify Birkenhead, 
Lanrushire and Cheshire Junction Rail. Co. v. PifcArr (1850), 5 Exch. 114, 124. 
Similarly, if the lessor executes after he attains twenty-one, but without having 
an opportunity of exercising his adult judgment, a lease arranged while he 
was an infant, he is entitled to have it set aside [Say v. Barwick[\^\2\ 1 Yes. 
4b B. 195; Aylward v. Kearney (1814), 2 Ball 4b B. 463, 478). But an infant 
over fifteen years of years, who is seised in fee of gaveUdnd land, can alien 
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emit;, liis heir-at-law has the like option (/.). If the lessee is in Baor.ft. 
possession, avoidance of the lease must be by a distinct act which Capacity of 
will intimate the fact of avoidance to the lessee, such as notice or Parties to 
entry, or demand of possession (m). If the lessor, after he has 
attained majority, accepts rent (n), or otherwise (o) recognises the 
lease as subsisling, he is taken to have confirmed it, and the lease is 
then valid as from its dalo ( p) ; and, if he does not avoid it within 
a reasonable time after attaining majority, even though he was not 
aware of his right, the lease in effect is confirmed and he cannot 
avoid it{q). Tho lessee cannot repudiate the lease on the ground 
of the infancy of tho lessor (>*)• 

It is provided (<) that no action to charge any person upon any Ratidflation. 
ratification after full age of any contract made during infancy, infanta 
wh'othor there shall or shall not be any new consideration for such 
ratification, can be sustained (I). Apparently this statutory pro- 
vision would prevent a lessor from being liable on any of tho 
covenants on his ]).'irt in a lease made by him during infancy and 
coiilirined after full age (u), and since a lease is primarily a contract. 


tlic liiiul by i'uuUmuiil, and honco hn can make a lease thereof for life or lives ; 
see title Infants and Ciiildken, Vol. XVII., pp. 80. 81, noto (r). 

(/) Co. Lilt. 45 b. Ihit tlioro is some authority that a lease which is not 
bcMK'ficial — as where h reserves no rent or a nominal rout — is absolutel}’’ void 
[llnmphre^ton » Case (1574), 2 Leon. 216; Laney. Cowper (1575), Moore (k. b.), 
10i3, 105; Baijlts v. Dineley (181»5), 3 M. & S. 477,481); contra, as tt> a lease 
mndu under the old practice in rjoctmeut in order to try the title (flames v. 
Mackin (circa 1608), Noy, 130; Zoach d. Abbot and liaUet v. Parsone (1765), 3 
ll.iiT. 1791 ; iSVfi^or v. lltatbj (1863), 14 I. C. L. B. 61. 6.3); and also that a lease 
which for the benefit of tho infant cannot be avoided [Mmhion li. Baker v. 

(1787), 2 Term. Hop. 159, 161); but see Martin v. Gate (1876), 4 (Jh. I). 428, per 
j£3.sEii, Id.U., at p. 431. If no rent is reserved the infant can avoid the lease 
before inajoiity, since ho loses his moans of subsistence, and any pert on, suing 
as his next friend, can recover possession (i^^fcifor v. Trimble (1861), 14 1. 0. L. B. 
342, 357). 

(ih) viator V. Brady, supra, at p. 66. The execution of a new lease to another 
person is not in itstdf sufliciont v. Brady, supra, ut p. 65 ; compare 

Inman v. Inman (1873), L. B. 15 Eq. 260). 

(n) Soe titlo Infam's and Ouilduen, Vol. XYIl., p. 99, note (e); Slaior t. 
Trimble, supra, at p. 352. If tho lessor elects to avoid tho lease ho cannot recover 
Brronrs of rent as rent, but he can recover them as damages in an action of 
trespass ; see SlaUtr v. Trimble, eupra, at p. 352. During his infancy, however, 
he can, apparently, sue for the rent [Smith v. Boivin (1669), 1 Mod. Bop. 25). 

(o) Anon. (1683), 4 Leon. 4, pi. 15 (“God give you joy of it*'); Story v. 
Johneon (1837), 2 Y. & C. (EX.) 686, 607. 

( p) Slator V. Trimble, supra, at p. 353 ; compare Boed. Miller v. Hodcn (1797), 

2 Ksp. 530 ; and see Smith v. Low (1739), 1 Atk. 489. 

(q) See Carter v. S^her, Carter v. IJasluck, [1892] 2 Oh. 278, 284, 288, 0. A. ; 
affirmed, Edtvards v. Carter, [1893] A. 0. 360. If the lessor avoids tho lease 
he is not bound to repay any nne which he baa received, unless there was fraud 
on his part in granting the lease; see Esron v. Nicholas (1773), 1 Do G. A Sm. 
118. Tne doctnno of confirmation does not apply to a lease miule by an agent 
for an infant, and a ratification after the infant has attained twenty-one does 
not validate the lease {Doe d. Thomae v. Roberts (1817), 16 M. & W. 778, 781). 

(r) Zouch d. Abbot and Hcdkt v. Parsons (1765), 3 Buit. 1794, 1806 ; Slator v. 
Brady, supra, at p. 66 ; compare ForrestePs Case (1661), I Sid. 41, 42. 

(s) By tho Infants Belief Act, 1874 (37 & 38 Viet. c. 62). 

li) I bid., s. 2. See title Infants and Childbbn, YoL XYIL, pi:. o8, 66. 

(u) The provision extends to oontracts of all kinds (Ooxhead ?. MuUis (1678)i 

3 0.P.D. 439). 
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it may be that the effect of the provision is to make the lease 
void altogether ; but probably, so far as the lease creates an estate 
in the land, it is outside the statute, so that the' common law rule 
above stated still prevails, and the lease is only voidable (a). 

790. A lease of lands of an infant can usually be granted under 
the Settled Land Acts, 1882^ — 1890 (&). Where a person, who is in 
his own right seised of or entitled in i^ossessioii to land, is an infant, 
then, for the purposes of these Acts, the land is settled land, and 
the infant is deemed tenant for life thereof (c). 

Where a tenant for life, or a person having the powers of a 
tenant for life under these Acts (d), is an infant, or where an infant 
would, if he were of full age, be a tenant for life, or have the 
powers of a tenant for life under the Acts, these powers may be 
exercised on his behalf by the tnistocs of the settlement (e), and, if 
there are none, by such person and in such manner as the court 
orders (/). 

Consequently, where the infant is entitled in fee simple, or is, 
or has the powers of, a tenant for life, or, if ho were of full age, 
would be or would have the powers of, a tenant for life, such 
leases of his lands as are authorised by these Acts (b) can be 


(a) If the lease were one wliich might be made by piirol, a verbal confirmation 
mi^t operate as u grant of a now lease (soo Xtyrthcote v. Donffhty (1S79}, 4 
0. P. D. 3S5); but otborwise the confirmation, in order to tako otfcct as a 
grant, would have to bo in a form to suit the statutory requirements us to the 
creation of thu lease ; see p. 383, faht, 

{h) 1882 (43 & 4G Viet. o. S8) ; 1884 (47 & 48 Yict. c. 18) ; 1887 (oO & 61 
Viet. c. 30) ; 1889 (52 & 53 Viet. c. 36) ; 1890 (63 & 54 Viet. c. 69). 

(c) Settled Laud Act, 1882 (45 & 46 Viet. c. 38). s. 59, which applies where 
the infant is absolutely entitled in possession to land of any tenure (see the 
general definition of " land ” in the Interpretation Act, 1889 (52 & 53 Viet, 
c. 63), s. 3). In the Settled Land Acts ** land ” includes incoqiorpiil hciedita^ 
inonts and also an undivided share in land (Settled Laud Act, 1SS2 (45 & 46 
Viet. c. 38) s. 2 [iO) (i.) ). If the infant is entitled in fee simple, with an 
executor V limitation over, he has the poweia of a tenant for life under 

B. 58 (1) (ii.), and the statutory powers can bo exercised on his behalf under 
ihiiL, s. 60 (lie Mortfan (1883), 24 Oh. D. 114 ; He Jamrs' Uditeti Kstatte (1884), 
32 W. R. 898). If he is only contingently entitled to Ihn land, the Settled 
Land Acts do not apply {Re ifarne^a 8Med Ehtaie (1688), 39 Oh. D. 84, 0. A.) ; 
but recourse can be had to the Settled Estates Act, 1877 (-iO & 41 Viet. c. 18). 
As to infants concurrently ontitleil where there is a trust for sale, see Jie 
Pou’fK, Rf Alhway, Allafnty v. Oaklfy, [1884] W. N. 67. 

(d) As to the porsons who have the powers of a tenant for lifo, see Settled 
Land Act, 1882 (46 & 46 Viet. o. 38) s. 58 (1), and title Settlemknts. 

(e) Settled Land Act, 1882 (45 & 46 Viet o. 38), s. 60, the elTect of which 
is to enable the trusts of the settlement to act for the infant goiierally in 
regard to the exercise of the statutory powors, and heiico they can give the 
consent required by ibid., s. 56, to the exercise of a power of leasing contained 
in the settlement by a person other than the tenant for life {Re Neiocastte'i 
{Duke) Estates (1883), 24 Ch. D. 129, 139). For form of loose by trustees of a 
settlement, see Encyclopsedla of Forms and Frecodonts, Vol. VIL, p. G43. 

(/) Settled Tjana Act, 1882 (45 ft 46 Viet. c. 38), s. 60. The application is 
made by the guardian or next friend of the infant by summons in chambers 
{ibid., 8. 60 ; Settled Land Act Rules, 1882, r. 2). The application assumes that 
there axe no trustees of the settlemout, and it is not necessary for trustees to 
be appointed so as to enable notice to be given under ibid., s. 45 [Re Dudley*e 
[CaunUss) Contract (1887), 30 Ch. 1>. 338). 
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granted ; and the statutory powers of accepting surrenders and 
granting new leases can be exercised on bis behalf ( 9 ). 

791. Where the interest of an infant is such that the powers of 
leasing conferred by the Settled Land Acts {h) are not exorcisabloj 
application may 1)6 made to the court to sanction a lease under the 
Settled Estates Act, 1877 (t); and this Act applies, not only where 
tliere is a settled estate, but also where a person, in his own right 
seised of or entitled to land for an estate in fee simple, or (or any 
leasehold interest at a rent, is an infant (j). Hence a lease can be 
sanctioned by the court where an infant is entitled contingently (/c). 

702. Testamentary (Z) and statutory guardians (m) can make 
leases which will be effectual during the minority of the ward (71). 
After ho has attained full age, they are voidable, but he can conhrm 
thorn by acceptance of rent or otherwise ( 0 ). 


{if) As to these powers of Icabing, see, fiu-thcr, title Settlements. 

(h) 1882 (4o I'fc 4(5 Viet. c. 38 ; 1884 (47 & 48 Viet. c. 18) ; 1887 (00 & 31 Viut. 
c. 30) ; I8S9 (52 & 53 Vict. c. 36) ; 1800 (63 & 54 Viet, a 69). 

(•) 40 & 41 Viut. 0 . 18, which authorises leases in certfiiu cases without 
the sanction of the court; in other cases with such sanction. As regards 
leases out of court, it is in practice superseded by the Settled Land Acts (see 
note (A), aupra). As rognrJs leases which can be giunted under it with the 
sanction of the couit, see title ^Settlements. All powora given by the Settled 
Estates Act, 1877 (40 41 Vict. c. 18), and all applications to the court, 

and consents to and notiiicntioiis respecting such applications, may bo 
executed, made, ami given by, and all notices under it may be given to, 
guardiiir.c on behalf of infants; but wliero the infant is toi.ant in tail the 
special direction of the couit mn^t bo obtained for any apj lication to the court, 
or consoiit to or noliiioation respecting any such application s. 49). 

{j) Conveyancing and Law of Ppipcity Act, 1881 (44 i& 45 Vict. c. 41), s. 41. 
As to the expression ‘'land” in ibis statute, .see ibpL, s. 2 (ii.). 

(/r) Liddell v. LidtUU (1882), 31 W. B. 238; Re Spairow'a Settled Estate^ 
[1892] 1 Oh. 412; and see title Infants and Cuildecn, Vol. XVIL, p. 94. 
Leases of the land of an infant sei.^1 in fee or in tail or, as to leaseholds, 
entitled absolutely, wore formerly sfinclioned by the court under the Infants’ 
Property Act, 1830 (11 Qoo. 4 & 1 Will. 4, c. 65), but ibis statute appears to be 
olisolete ; for cases under it, see Re Evafia (1835), 2 Aly. & 1\. 318 ; Ex parte 
Leijh (1816), 15 Sim. 415; Amley v. //o&Aon (1853), 1 Sm. & Q-. 505; lie tdark 
(1866), 1 Ch. App. 202 ; Re Sjamcr^e EUaUe (1867), 37 L. J. (CTr.) 18 ; Re Letch- 
ford (i876), 2 Ch. T). 719; Re OriffUlie (on Infant) (1885), 29 Gli. L- 248; and 
as to rectifying a lease granted under the statute, see ScaUn v. StanRaud 
(1862), 4 Giii. 61. h'or the practice, sco Seton, JudgmcDts and Orders, 5th cd., 
873— 877 ; K. S. C., Ord. 65, r. 2 (9), 

(0 8eo Stat. (1660) 12 Car. 2, o. 24. 

(Tn) That is, guardians appointed under the Guardianship of Infants Act, 
1886 (49 & 50 Vict. c. 27). 

(a) Quaiiliuns in soonge have this power during the guardianship, that is, till 
the ward attains foiirleoii (irode v. Raker (1696), I Ld. Baym. 130, 131 ; Eyre 
V. ShafUhury {f'ountvee) (1723), 2 P. Wms. 102, 122; R. v. Oakley (Inhabitanis) 
(1800), 10East,491; if. v.Sidfon(L835),3Ad.&K1.597,6l3); and the guardians 
montioDod in the text, who are now the usual class of guaraiaus, have the same 
powers os guardians in socage, the period of guardianship being extended to 
the age of twenty -one rears {RedtU v. Ci^natahU (1664), Vaugh. 177, 170 ; Shaw 
V. Shaw (1788), Vein, i Scr. 607). A guardian by nature, or for nurture, can 
at most croate a tenancy at will {Piyot v. Gamiah (1600), Oro. Plliz. 678, 734). 
A guardian appointed by the oourt cannot grant leases without the sanction o| 
the oourt; see R. v. Sutton, supra, at p. ^8; 1 Platt, Law id Leases, xvii. 
380). See title Infants and Ciulduen, Vol. XVIL, pp, 121 et sej. 

(o) Boo. Abr., tit. " Leases and Terms for Tears”’ (1.), 9, 784. 
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793 . A lease granted to nn infant appears to be subject to the 
same considerations as a lease granted by an infant. At common 
law it is voidable by tbe lessee on attaining majority, and if he 
elects to avoid it, it is in strictness void ab initio so as to relieve 
the lessee from all liability under it (p ) ; but the lessee is liable for 
rent which accrued during tbe infancy in respect of actusil occupa- 
tion (q), at any rate if the occupation can be treated as necessary 
for the infant (?')• The avoidance should be by express notice (s). 
The lessee will be taken to have confirmed the lease if he continues 
to occupy the premises, and does not give notice to avoid it within 
A reasonable time (0- In that case he became, under the former 
law, liable to satisfy all tho obligations of the lease (a), including 
(he payment of rent which accrued during his infancy (6). But (c) 
an infant lessee cannot by any confirmation of the lease on attaining 
hi& majority make himself liable on any of the covenants of the 
lease ; and the remedy of the lessor would be confined to re-entry 
for breach of covenant, if such right is conferred by the lease. 
Probably, however, the lessee, if he confirmed the lease, would be 
liable for the rent accruing both before and after his attaining full 
age, since the liability for rent arises under tho reservation of rent 
as an incident of the estate, and not merely uiuler tbe covenant ((2). 

If tho lessee, on attaining full age. avoids the lease, he cannot 
recover any moneys which he has paid iimler it (r), unless lie has 
received no benefit (/). 

794 . Where an infant is entitled to a lease, the court may (g) 
order a surrender and an acceptance of a new lease for the term of 
the surrendered lease or otherwise (//). 


[p) Sec KeUtys Case (1013), Cro, Jac. 320; Lemprihe v. Latiye (1S79), 12 
Cli. D. 675. The lessor can avoid the lease if the inf'uit obtained it on the repro- 
sentation that ho was of full age ; but this must be a complete avoidance of the 
transaction, and the lessor cannot at tho s.iiiie iiino recover for use and 
occupation {Lmprihe v. Lange, sujjtu); and seo Ex j/arte (trace (17S'0), 1 
Bos. & P. 376. 

Btahe v. Cmcannxm (1870), 4 1. E. C. L. .S23. 

(r) See title and Uiiildkisn, Vol. p. 98, note (/t). 

{») Jlolmcs V. lifvgg (1817), 8 Taunt. 35. 

(0 See Carter v. SilOer, Carter v. ffaalurk, [1892] 2 Ch. 278, 0. A. aflirmed, 
Bub nom. Edwards v. Carter, [ltS93] A. C, 300 ; liolrm v. Bhrjg (1817] 8 Taunt. 
35. 39; Dublin and Wicklow ItalL Co, v. Black (1852), 6 Exch. 181 compare 
Doe d. Bromjield v. Smith (1788), 2 Terra Ptep. 436. 

(a) North Weeiem Bail, Co. v. hVMicJtael, Birkenhead, Lancashire and Cheshire 
Junction Bail, Co. v. Pilcher (1850), 5 Exch. 114, 121 ; seo Ketsetf'a Case, supra, 

S O Mahon v. (/FarreU (1847), 10 I. L. R 527; Evelyn v. Chichester (1765), 
urr. 1717. 

(c) By virtue of the Infanta Belief Act, 1874 (37 & 38 Viet. o. 62) ; see p. 349, 
ante, 

id) See p. 467, post, 

(c) Holmes v. (1818), 8 Taunt. 608 ; Valentini v. Canali (1889), 24 Q. B. D- 
166; see Wilson v. Kearss (1800), Peake, Add. Cas. 196; Re Burrows, Ex parts 
Taylor (1856), 8 De Q. M. & Q. 254, 0. A. 

(/) Corpe V. Overton (1833). 10 Bing. 252 ; Everett v. Wilkins (1874), 29 L. T. 
846; Hamilton v. Vaughan-Shen'in Electriml Engineering Co,, [1894] 3 Ch. 589. 
(pi Under the Infants’ Propeiijr Act, 1830 (11 Oeo. 4 A 1 Will. 4, o. 65), s. 12. 
(a) The statute applies though the infant is only beneficially ontitl^ (/is. 
Ortfiihi (on Tn/ani) (1886), 29 w D, 248) ; but, if he is part owner, it is doubuul 
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795. A contract made by a lunatic is not necessarily void. 
Vrirnd facie it is binding, and the lunatic cannot avoid it niiless it 
can be shown that tlio slate of his mind was known to the other 
parly and that advanla<<e was taken of it (i). Uence a lease made 
by or to a lunatic is valid if the other party acted in good faith and 
was not aware of the lunacy ; and a lease made by a lunatic in a 
lucid iiitciwal is valid, the burden of proof lliat it was so made 
iioing upon the Icsseu (A). 

Where a lunatic is entitled to property, provision for making 
leases, and, in the case of leasehold property, for surrendering it 
and accepting a new lease, is made by statute' (/). 

SuB-Sscr. 1^. — Murrhd Wmicn, 

796. Wliere a married woman is entitled to land in fee simple, 
Fhe is now, in the majority of cases, entitled for her separate use by 
virtue of the i^larried Women’s Property Act, 1882 (?«). This is so 
nhero she has been married on or after the 1st .January, 1883 (n), 
and also where, though she was married before that date; her title 
to the land lias accrued sincc('>). She can thus dispose of the land 
as a feme eole (ji), and. consequently, create leases of it in the same 
manner as if she wore not under tlie disability of coverlnre (q). 

Where laud i.s vested in truateos on trusts under which a married 
woman is entitled in fee simple for her separate use without 
restraint on anticipation, she has the same power of disposition in 
equity (r), and can create h ases by deed unacknowledged (a). The 


wliothov tho suireiiiltT uiul tlio ucivptance of tlio new louse oun heellccteJ iin-lor 
the HtatiitOi oven with tlio i;oii‘5cnt of tbe co-owner {iiiiti/ v. Jlurn^ /iret/a (1S7j), 

I. R. Kq. 3;3'2, 317). The ripiilieation is made by tho inl'unl, or bj his guarJiun 
or other purson on his behalf. 

(/) Impti'ial Loan Co. v. Hiooe, [1892] I Q. 13. 509, 0. A. ; Baxter v. Portsmouth 
{Karl) (1823), 5 13. & C. 170 ; Bronme v. Joddnll (1827), Mooil. M. lOo; Dane 
V. Kirknall(Viscmint(‘iB) 8 & 1*. (579 ; Motion v. Ca,urou-c (IS 18), 2 Exch. 

487, 503; nfllrinod (18 19), 4 Exeh. 17, Ex. Oh.; Bcavan v. M' Donnell (1854), 9 
Exch. 309; 10 Exch. 184. 

{k) Creagh v. Illuod (1845), 2 Jo. & Laf. 509, 520; and eeo, generally, tit Id 
liUNATics AND Pkupons OF LInsound MrxD. F(»t form of lo.'ise by committee 
of luniitic, POO Eucyclot’iodiu of Eorma and Precedents, Vol. VII., p. 652. 

{L) Sco Jiunney Act, 1890 (53 & 04 Vict. o. 5) ; nnd title Lunatics and 
Peusons of Unsound Mind. 

(m) 45 & 4G Viet. c. 75. As to murriud women’s propeity, see, generally, title 
Husband and Wit-e. Vol. XVI., pp. 321 ct srq, 

(n) filiirried Women’s Property Act, 1882 (45 A 4G Vict, c. 75), s. 2. 

fo) Ibid., 8. o ; and see title IIusband and Wife, Vol. XVI., p. 3JS. 

f p) Mon-ied Women’s Property Act, 1882 (45 & 46 Vict. c. 75), s. 1 ; Hope v 
Hope, [1892] 2 Oh. 336, 342; see lie Cnno, Mansjield v. Mansfuld (1889), 4) 
Oh. D. 12. 0. A. 

(9) See Be Drummond and Davit* § Omtiact, [1891] 1 Ch. 524, 531. 

(rj Taylor v. Mtotis (1865), 4 De G. J- & Sni. 697, 604 ; Pride v. Buhh (1871), 
7 Ch. App. 64; GO. But in cufoi'cing an agreement to giant a lease, the court 
could not foi-merly make a docro^o against liio married woman in personam, tho 
contract not biudmg her pereonafiy ; it only had jurisdiction ovor the sepai-ato 
property, hence it could not decree spociho performance against her (Francis y, 
^yigzell (181G), 1 Madd. 258, 261; Ayleti v. (1836), 1 My. & Cr. 106). 

( 1 ) Adatm y. QambU (1861), 12 L Ok. &. 102, 110, 0. A. 

U.L.— xvm. ® . 
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lease does not vest a legal interest iu the lessee, except by estoppel, 
hut oi)erateB as a direction to the trustees to hold the land to the 
exlont of the term in trust for tho lessee. If the tnistees concur 
in the lease, the lessee’s title is complete both at law and in 
equity (t). 

797. A power of leasing conferred upon a woman may he so 
expressed as to bo exercisable only while she is solo (a), but other- 
wise it is exercisable by her without the consent of her husband (h), 
and without acknowledgment under the Vines and HGcoverieB Act, 
1833 (e), daring coverture (d) ; and this is so although tho power 
was conferred upon her while she was unmarried (r), or during a 
previous marriage (/). 

798. Where land is vested in a married woman, not as her 
separate property, a lease of it may bo granted for n term not 
exceeding her interest under the Vinos and llecovcrios Act, 
1888 (i;). L’nder this Act she can by deed dispose of tho land 
—and can, therefore, grant leases — as if sho were a feme sole. but, 
for the deed to be effectual, the husband nnist concur in it, and it 
must be separately acknowledged by her (h). If she is seised in 
fee, and her husband is entitled to possession or to receipt of the 
rents and profits in her right, he can grunt a lease under the 
Settled Estates Act, 1877 (t). liut the lease must not include the 
principal mansion-house or the demesnes thereof, nor lauds usually 
occupied therewith, and it must ho subject to the roquirements of 
the statute (/c). 

799. Where a married woman is entitled to land for life or for 
other limited interest, then, whether she is entitled for her separate 


(0 Tayltfr t. Meads (1863), i Do O. J. & .Sin, 397, 601; ece Allen v. ll'allxr 
(1870). L. B. 9 Exch. 187. 

(a) Antrim (Marquis) v. BucMngham (I/'Ar) (1663), 1 C.iB. in Cli. 17. 

(bS Sogden on Powers, 8th oil., 199. 

(c) 3 & 4 Will. 4, c. 74 ; see FarwuU on Powers, 2nil ed., 117. 

m I’raveTs (Lady) Cast (1729-34), citod in Hearle v. OrennUml (1749), 3 
Atk. 699, 711; Doe d. BlamfiM v. E^re (18-16), 3 CJ. B. 997, 578; affirincd 
(1843), 9 0. B. 713, 749, Ex. Ch. It is, apparently, not exerciBable in favour 
of her husband (Doe d. RurUridye v. Oilbert (1843), o" Q. B. 423). 

(e) OihboM V. MouUon (1678). Gas. Finch, .'146. A provision that a 

power may be exercised “notwithstanding coverture” docs nut prevent tliu 
donee fi-om exercising it while sole (Doe d. Smith v. DInl (1833), 5 B. & Ad. 
695, 712 ; and see title Powers). 

(/) Burnet v. Mann (1748), 1 Tes. Son. 156. 

fy) 3 & 4 Will. 4, 0. 74. 

(A) Ibid., B. 77. A lease by a marriod woman who is tenant in tail must also 
be made with the rancurrenco of her husband and by deed acknow lodged (tbuf., 
B._ 40), and must in othor rc^pocts comply with tho statutory provision as to 
disposition by tonante iu tail (sco p. 360, post). As to soparato acknowledgment, 
see title HusnAnp and Wire, Vol. XVI., p. 381. 

(*) 40 & 41 Viet. 0 . 18. ilio loose will bo valid against tho husband and 
agamet hie wife and all persons claiming through or under lier (ibid., s. 47). 

such a louse, see EncycloiJiodia of Forms suid I'rocodonls, 
Vol. Vn., p. 649. 

(A) See p. .369, j.ott. Viniero a married woman would , if not under disability, bo 
wider an obligation to renew a lease, she may, by direction of tho court, accept 
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uso or uot, a lcaso can usually be granted under llie Settled Land Act, Snot. S. 
1BH2(0> subject to the rcquirenieiilB and restrictions of that and the Capad^ef 
otlior Settled Land AcIh(hj). Where a married woman, if she Pwftiesto 
wore not a married uoiuiui, would bo u tenant for life, or would uiskcNnd 
have the statutory )iowe]'8 of a tenant for life, and is entitled, by tak e Lea ses, 
statute or otherwise, for her separate uso, then sho, witljoul her sepuateand 
husband, has the statutory powers of a tenant for life («). ^Vbevc( non-separata 
she is not entitled for her separate uso, she and her husband 
together have the statutory powers of a tenant for life (o). A 
restraint on anticipation duos not prevent her from ercrcising the 
statutory pow ers ( j)). 

800. Apart from stalnlo, a nianied woman's lease of her non- Apart from 
separate freehold property, if made hy her alone, is void (</). If the •tatute: 
husband concurs (r), or if be makes a lease alone (s), this is valid to P 1 KreeboWta. 
the extent of the tcim during their joint lives {(), and if the husband 
survives and becomes entitled as tenant by the curtesy, it is valid 
to the same extent during such tenancy (a). On the death of the 
husband, the lease is void as against the wife and her heir-at-law if 


a siiiTonfler and grant a now Iciise (Infiints* Property Act, Ifi.'iO (11 Goo. 4 & 

I Will. 4, c. 0.)), a. If). 

(0 45 & 4f} Vid. c. ;3vH. 

(m) 1884 (-17 & 48 Vici. c. 18); USS7 (50 & 51 Viet. c. 30); 1889 (52 & 53 
Viet. c. 3(5) ; 1690 (53 & 54 Xl't. o. (iO ;. 

{iA tfottlod Land Aot, 1882 (10 iS: 40 Viet. c. 38). a. 61 (2). 

(o) fhiil , a. 61 (3', (4), (5). 'Iho provisions of tho Settled Land VeU have 
rendered obsoloto tho ]io\vcr \uider iho Settled Estates Act, 1877 (40 & 41 Viet. 
0 . 18), fl. 46, for a lnL‘«band to gi*.int loa.scN where his wife is entitled to a non- 
c'OjiarbU* limited iiitcrost; but in casus nut covered by tho Settled Land Acts it 
iiaiy still be necessary to have recourse to the power of the court, tu aulhoiise 
h:Q SOS under the Settled Kstates Act, 1877 (40 & 41 Viet. c. 18), s. 40. The 
iiifirricd woman must bo sojiaratcly oxamiuod ss. 50—52) ; and, if she is an 
infant, a guardian appointed under iho Act docs not l opresent lior so as to make 
the Rcpnrute examination unnecessary (/?e Urondivood' a t^tiVed Katalea (1872), 
7 (^h. Ajtp. 323), though under special ci^cum^tallcc8 the court may dispense 
with separate examination, whero, for example, the proposed lease is clearly 
benelicial and tbo cxniuiuution would cause delay {Re Ualtiday*a Sittled Ebiatta 
(1S71), L. E. 12 Eq. 199; Re Thnrn^a SettM FsMes (Ks72), 20 W. E. 587), or 
the woman's interest is romote {Re De Tablet/' a {Lord) SettM Kstafn (1863), 

II W. E. 936; and sco Ee MarahalPa Settled F.BtaUs (1872), L. E. 15 Eq. 66; 
Re Kilmorey's {Earl) Settled IMi tea {IBI*!], 26 W. E. 54) ; and scparalo examina- 
tion is not necessary whore tho ii'arried woman's inteiest is her separate 
property under the Maniod 'Woiiicn’s Projioity Act, 1882 (45 & 46 Viet. c. 75) 
{Riddell v. Kr^'ingloit (1884), 26 Ch. D. 220; He Rohin$tm*a Scttlfd Estate (1S04), 
38 Sol. Jo. 325 ; compare lie SimtlPa Eitate, Clements v. Ward (1887), 35 Ch. l3. 
589, 596). As to sopurato oxamiiialion, see also Settled Estates Act Orders, 
1878, IT. 13, 14. 

(p) Settled Land Act, 1882 (46 & 46 Viet. c. 38), s. 61 (6). 

(yj Gfxulritihi d. Carter v. Siraphan (1774), 1 Cowp. 201, 203. 

(r) The wife may now excciito by attorney (Conveyancing and Law of Pro- 
perty Act, 1681 (44 & 45 Viet. c. 41), s. 40). Formerly, if sho executed by 
attorney, tho lease was that of tho husband alone {Oardhur v. yorman (1621), 
^ ro. Jac. 617). 

(s) 2 Wms. SaiiTid. 180 (od. 1845), note (9)._ The lease operates only as 
regards the husband ; consequently the reversion, and the right of distress 
incident to it, are in him {Uarcourt v. Wyman (1849}, 3 Exch. 817). 

(0 taUman v. Allen (1595), Cro. Elis. 437 ; TfVsrot’s Case (1599), 2 C<*. Eep. 
60 b. 61 b; Toler v. Slater (1867). L. E. 3 U. B. 42. 

(a) Miller v. Man waring (1635), Gro. Car. 397. 
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not made by deed (6); if made by deed it is voidable only (c), and 
it ^vill become effective by acceptance of rout or other act oE 
conlirmatiou (d), or by her oinitLiug to disaffirm it aud allowing the * 
lesfioe to continue in possession (/'). 

A married woman is equally unable to create a lease of her 
non-separate leaseliold property by herself ; but her husband can 
lease it without her concurrence, aud tlie lease will bo valid 
against her even though she survives, and although made to 
commence after her husband's death (jT). 

801 . The disability of a married woman to contract formerly 
prevented her from tahiiig a lease bo as to be at once effectual. 
The husband might disaffirm it, though until he did so it vested in 
her (g); and after liis death she or her representatives might avoid 
it {h). But now (i) she can take a loaso and render herself liable, 
to the extent of her present or future separate estate, on the 
covenants (/c). 

Sub-Sect. l4.~~Moriutigor$ and Mortgagees. 

802 - A mortgagor of land, while in possession, has, subject to 
certain requirements (Z), statutory {m) power as against every incum- 
brancer to make (1) an agricultural or occupation lease for any 

(i) WaUal v. TIcaih (loOD), Cro. Eliz. CoS; Parry v. Uindle MfiOOV 2 Taunt. 
180, 181 (ns to leases by husband and \iiio) ; Ilarmj v. Thowan (1580), Cro. Ehz. 

21 C (ns to leases by husband alone) ; see Tnruvij v. Sturges (155;i), Dyer, 91 a. 

(c) ^mailman v. Ayhorow (1G16), Cro. Jac. 4i7 ; see Uutkr and Bakcrk Ca^e 
(1591), fi Co. iiep. 25 a, 28 a. 

(d) Jordan v. fFt/i-ca (16111), Cro. Jac. 332; Greenwood v. (1020), Cro. 
Jac. 563 ; Doe d. Collins v. fPeller (1798^ 7 Teiin Hop. 478. 

(e) Toler v. Slater (1807), L. H. 3 (i. B. 42, 40. 

(/) Anon. (1592), Poph. 4 ; Grate y. Jjorrojt (1592), Cro, Eliz. 287 ; JJerhin v. 
Cliard fl595], Poph. 9(3 ; S. C., suh nom. Harbin v. Barton, Moore Tk. b.), 395. 
Formerly, if the husband reserved the rent to himself it went after nis death to 
his personal ropresentatiyes (Ulaxion v. (1018), Poph. 145) ; but now the 
rent goes to the person entitled to the reversion on the lease, aud consequently 
goes to the wifo or her roprosentatives f Conveyancing nnd Law of Property Act, 
1881 (44 & 45 Yict. c. 41], s. 10). It is not clear whether Uie leaso must bo 
actually granted by the husband ; possibly a contract to grant it :s suiFicient, 
since this creates an interest in equity {Steed v. Cragh (1723), 9 Mod. Hop. 43 ; 
Drure v. Denison (1601). 6 Yes. 385). As to the grant by the husband of part 
of the land, see SynCs Case (1584), Cro. Eliz. 33. 

ig) Go. Litt. 3 a; Stoaine v. Holman (1010), Hob. 203, 201. 

fA) Co. Lilt. 3 a. 

(t) Having regard to the Marriod Women’s Property Acta, 1882 (45 & 40 
Viet. 0 . 75), and 1893 (50 & 57 Viet. c. 03), 

{k) Where a married woman is entitled to leaseholds, a surrender of the leas» 
and acceptance of a now lease may bo ordered by the court under the Infants' 
Property Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 65), s. 12 ; see p. 352, ante; bul 
this statute is practically obsolete. For foi-m of le aso to a married women, see 
Encyclopaedia of Forms and Piecodonts, VuL VU., p. 051. 

(Z) Conveyancing and Law of Property Act, 1881 (44 & 45 Yiot. a 41), s. 18 
(1), (3) ; see title Mobtoage.^ The statutory provisions apply, as far as cii- 
cnm^nces admits to any letting, and to an agreement, wliothor in writing or 
not, for leasing or letting (Conveyancing and I^aw of Property Act, 1681 (44 & 
45 Yiot. 0 . 41 j, 8. 18 (17) )* and they do not prevent the conferring by the 
mortgage dood of an express powor of leasing {ibid. s. 18 (14) ). As to iho effect 
oi a lease by the mortgagor under ibuL, s. 18, see Wilson v. Queen's Club, [1891] 


(m) For note (m) see next page* 
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term not exceeding twenty-one years (??) ; and (2) a building leaae Beot. s. 
for any term not exceeding ninety-nine years. A mortgagee of land, Capacity of 
while ill possession, has the like power as against all prior incum- PartleBto 
brancers, if ajiy, and as against the mortgagor (o). But the power 
is exercisable only if and so far as a contrary intention is not 
expressed by the mortgaj^mr and mortgagee in the mortgage deed, Conveyancing 
or otherwise in writing (p). A conlract to make or accept such a and Law of 
lease may bo enforced by or against every person on whom the 
kase, if granted, would bo binding (q). 

803. A lease by the mortgagor, not made under the statutory Leases not 
power, is binding on the mortgagee if made before the mortgage (r) ; 
if made after the mortgage, it is valid by way of estoppel as 
between the mortgagor and the lessee («), but it is void as against ^ ' 
the mortgagee (/). In the latter case the lessee does not become mortgagor, 
tenant under the mortgagee unless an agreement fur a tenancy, 
express or implied, is entered into between them (a). For this 
])Lirpose notice given to the lessee by the mortgagee is not 
Buflicient (6), even though followed by continued occupation by the 
lessee (c). There must be payment of rent Iq the mortgagee, which 
usually creates a tenancy from year to year, or other evidence of a 
new tenancy (d). 

rh. 522. Tlio lease must not bo of the mor^oged property and other pro* 

] 'tI y lit a single rent {Khtg v. Bird^ [1909] K. B. 807). It may contain a 
iio^er for the lossce to determine the lease within the term ; and it is not invali- 
(l.itcd bcouute it contains an option for the lessee to take a new lease at the 
rnd of tlio term, though tho lessee could not require tho mortgagor to grant a 
renewed Icaso unless the lense was at the time a proper one to be granted under 
the statute {ihul.). The moitgagee, on going into possession, becomes entitled 
to the benefits of the lease as if no had TOon a party to it (Mitnicipal Prrmaneni 
fhVMtment Buildinff Society y. iSratfA p888), 22 Q. B. D. 70, 0. A.). 

(m) Under the Couyoyancing and Law of Property Act, 1881 (44 & 45 Yict. 
c. 41), s. 18. 

(ti) a lease of a mansion-house may include sporting rights over the whole 
or tho estate {Drown y. Peto, [19U0] 1 Q. B. 346). 

(o) Conveyancing and Law of Property Act, 1881 (44 & 45 Yict. o. 41), s. 18 (2). 

(p) IhiiL, fl. 18(13). 

M [bid,, e. 18 (12). 

(r) Moss y. OalUvKfrc (1779), 1 Doug. (K. B.) 279. 

(«) Ahhorne y. Chmme (1824), 2 Bing. 54; Doe d. Downe {Viscount) y. Thomp* 
eon, Downe (V/jicount) y. T/iMwpa(Jinl347), 9 Q. B. 1037; {Juthhertaon 'V, Irving 
( I S60), 6 11. & N . 135, 1 39, Ex. Ch. ; liartcMp it- Co. y. Bell (1883), Cab. & El. 19. 

(0 Keech d. Wame v. Hall (1778), 1 Doug, (k, b.) 21 ; Pope v. Biggs (1829), 9 
S*. C. 245, 253; Lowe v. Telford (1876), 1 App. Cas. 414, 425. But the lessee 
:: entitled to rodeom (7 am v. Turner (1888), 39 Ch. 1). 456, C. A.); and a 
iiiurtgagoo who purchase.^ the equity of rmompiion may be bound by the lease 
[i^inith V. Philhpa (1837), 1 Keen, 694) ; or the loase may be established against 
tbo mortgagee by his conduct (Lysaght v. Callimm (1831), Hayes, 141). 

(a) Evans v. Elliot (1838), 9 Ad. & El. 342; Doe d. Prior y. Onyley (ISdO), 10 
V. B. 25 ; see Doe d. Whita/ccr y. Hales (1831), 7 Bing. 322. 

(5) Evans v. Elliot, supra ; compare /iincr y. ^Valters (1669), 20 L. T. 326. 

(c) I'owerson v. Jackson, [1891] 2 Q. B. 484, G. A. 

(d) Doed. Prior v. Onglcy, supra; Brow v. Storey (1840), 1 Man. & 0. 117, 

126. A tenancy from year to year between mortgage and lessee arising 
Iroin payment of rent does not" import the tenns of me lease made by tlie 
mortgagor unless such is in fact agreed expressly or by implication between 
Lhe mortgagee and lessee {OaJdey y. Monch (1866), L. B. 1 Exch. 159, Ex. Ch. ; 

Eeith y. ihtneia (Zi.) Co., Lie/., [1’904] 1 Oh. 774, 0. A.). The new tenancy 
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LANDLORD AND TRNANT. 


SlSCT. 3. 

Capacity of 
Parties to 
make and 
take Leases. 

(if.) By 
mortgagee. 

Lease by 
leceiTer, 


Tenants for 
life; 

(i.) Settled 
Land Acts, 
1882-1890, 


A lease b;y the mortgagee, not made under the statutory power, 
IS not binding on tlio moitgagor after redemption (e). Conse- 
quently, where the lease is nut made under the statute, nua 
under an express power of leasing, both mortgagor and mortgagee 
should concur to grant it (./'). 

804. A lease gr)inl(.'d by a receiver appointed by the court is good 
by cstopiu-'I as jjotK een the receiver and the tenant (ff), and similarly 
an attorniiu'nt to the receiver by the person in possession creates 
a tenancy under the receiver by estoppel. The atturnmeut does 
not enure for the benelit of the owner of the legal estate, but 
gives the legal powers of a landlord to the receiver (/t). The lease 
is also binding on the persons boniiflcially interested if it is fur a 
term not exceeding three years, since such a lease can be created 
at the discretion of the receiver (i), but a lease for a longer period 
requires the sanction of the court (j). In order to pass the legal 
estate in the term (/i), the legal owner must be a party to the lease, 
and in practice, where a receiver is in possession, the court directs 
the lease to be made by the legal owner or by iho iierson in whom 
a statutory or conventional power of leasing is vested (1). 

Scd-Sect. 15.— FrtHeil Lnwl, 

(i.1 Leai'tB hj TAmiivd Ounirra, 

805. A lease can he granted by a tonanL for life under the pro- 
visions of the Settled Land Acts, 1882—181)0 (?//;. The power of 


gets rid of tho mortgogor’a {Jidutunn v. Jt/nea 9 Ad. Sc Kl. 809; 

(^vrbtU V. rioiudcn (1884), 2.> Cli. D. 078, C. A,; l^iicrhay v. Utad (lS87\ ‘JO 
Q, B. D. 209, C. A.). 

w FninkUusH v. Hall (1864), 33 13cav. 5(30, iinlo.-**, iiorhap.^, whoe the 
^'anting of it was urgent (Ylfnifj^ir/ord v. Clay ^17‘22), 9 Mod. Bi‘p. 1). 

(/) Tlio lease oporutos tiion a? a domiso by tJio nioitgngco ami confirmatiuii 
by the mortgagor (/A-fl d, Harney v. A daw/a (1832), 2 Ci*. & J. 232: coiiiimio 
Smith V, roMnnjton (1831), 1 Cr. Sc J. 4-io). The loaso should trout the nnirt- 
gngi'O as the actual lessor (see Kehh v. Husscll (1789), 3 Term llo.p. 393 ; 
Saundera v, Morywcathir (1865), 3 JI. & 0. !)()2). As to loases undor the SetlW 
Land Acts, where tbo moitgagor is tenant for life, seo iSottled liund Act, ISSJ 
(45 & <16 Viet. c. 38), H. 50 (o) ; and, as to a lease of the niansiori-huuso under 
Scittled Land Act, 1890 (53 & 54 Viet. c. 69), n. 10, compare lie Sehriyht'a StHhl 
Katatra (1880), 33 C'li. I). 1*29, 0. A. 

(y) Dnnrer v. Uaativya (1H2(>). 4 liing. 2. As to receivers goiierully, soo title 
Beceiveus. 

(A) Foana v. Mullitaa (1857), 7 I'3. & 13. 590. \vJiero tho premises are 
already subject to a lease the moro nppoiiitmoiit of tho rnoeiver, without 
attornment, constitutes liiiii tho “landlord” for tlio puiposo of tho Landlord 
aud Tenant Act, 1709 (8 Ann. c. 18). s. I (Cox v. Ilarptr, [1910] 1 Ch. 4S0, 
0. A.). See htlo Bxecijtiox, Vol, AlV., p. 53. 

(i) Shiiff y, Holdnway (1803), Tlaiiioll’s Clmncory Practice, 7th ed., 1413. 
Formerly, it sooms, a receiver could not lot evon for one ^enr without the 
sanction of the court {Wi,nne v. Newbiraitgh {Lord) (1790), 1 Vos. 161). 

(j) Morris v. RSnt (1790), l Ves. 139; seo N’valey, Healing (17-11), 3 Sw:ui 
304, n. 

k) La., tho true legal Cdiate as distiuguishod from a legal ostuto by estojip'd. 

7 ) Shuffv, lloldaway, supia; soo OMim v. Howell (1818), 3 Madd. 4G9. 

Vi) See not<c(/i), p. 35],a7ffe. As to tho persons having iho powers of a 
for life, 800 Scillod Land Act, 1S82 (45 & 46 Viet. c. 38), s. 58 ; and as to settle- 
ments by way of trust for sale, see ibid., s. 63 ; Settled Land Act. 18^1 
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leasing extends to the settled laud, or any part thereof (n), or any 
nascujont, right or privilege of any kind over or in relation to the 
.samo, and the lease may be for any purpose whatever, whether 
involving waste or not, and for the following terms (i.) In the case 
/)t n building lease, ninotv-niiio years ; (iL) in the case of a mining 
li'ase, sixty years ; and (iii.) in the case of any other leasci, twenty- 
one years (o). The lease must be granted with due regard to the 
interests of all parties under the settlement (p), and must conform 
to the requirements of the statnlos(5). 

A lease may also bo grnntod by a tenant for life under the Settled 
Instates Act, 1877 (r), or under an express power contained in the 
Bettlemeiit under which the life estate arises («) . A lease not so au tho- 
ns('d granted by a tenant for life is valid only during his life (#). 


(17 Viet. r. 18), e. 7; lio Dmiie^’a Settled Eafatea, [1894] 3 Oh. 503); ami 
litlo SmTi.KMiiM’B. Tnr form of lease by tenant for life un'ler the Scttlotl 
Land Ads, bco Kncvcloi»icdia of Forma and Procod^nis, Vol. Yll., pp. 641. 

'n) Tho principal in.iiision-hoiiRc, and the park and lands usually ocenpiod 
riiorowith, tifinnot bo leased without tbo consont of the trustees or an order of 
ibc court (Settled La ml Act, 1890 (53 & 54 Viet. c. 09), ». 10); sco Snih^Tlanfl 
'Jhuvnfjer iJurhiSA) v. Sutherland (Ihdi'e), [1SI)3] 3 TK. 1(>U ; r.jmpare, aa to sale, 
h AiMim/'a SdtM E'tlotfa, [1892] 1 C’ii. 500, (), A. ; afErined 

A’ h novi. liruee {Lord ifeury) v. Atlrsonrt/ ( [1802] A. 0. 350. 

S"iiM'd rjuml Act, lNvS2 (45 & 40 Viet. c. iLS), s. 0. As to building leases 
(including ivpiiiring and improving leases, see #5^/., s. 2(10)(iii.)) soo ihtd.^ 
S'-'. 8 , 10, 16; Hr. DiJmeU's SHI fed auftra. A building Ica'^o or agreo- 

iiM iii may bo granted with a;i option of purchuRO (Set tied Ijand Act, 1889 
iv 5') Viti. 0 . 3ti}, H. 2). A« to minin'.; le.'\s(*R, f-po Settled Land Ad, 1882 
(15 & 40 Viet. c. .38), SR. 9 -11, 17 ; and thlo Mines, Mineuals, and Quauuies. 

\ If) ScltU'il Laud Act, 18vS2 (15 40 Viet. c. 38), s. 53 ; rco Sutherland 

[I>>f>rwf(r Dffhrft'i) V. Suthriliiitd {iJnko), supra; Chuudler v. Hradley^ [1897] 
1 (3i. 315; v. Sf/^venSf [1901] 1 (Jli. 674; Jie Iliindmuu and Wdeox^a 

i'onhwt, [1902] 1 rii. 599, C. A. 

!'/) Settled liond Act, 1.SS2 (45 & 16 Viet. c. 38), s 7. As to Iho elTov^t ou a 
s lU* of the loa.^o, whore the best rent has not b'^cn rc^oivcd, r co Re dfanrfman antf 
jiVaa-’s I'vni/actf supra. Ah to loaves for workm'ui’.s dwcdlings, Housing 
cf the Working CI.issph Act, 1890 (,5.3 A 54 Viet. c. 70), s. 74; Settled Land 
Act, 1S90 (.73 & 64 Vict. c. (i9), s. US ; end title PuiiLTc llEALTn and Local 
Ai'M1NIhtiia’IJ''N. As to small hohllMgs, moo Small Holdings ami Allotmenla 
A't, 1908 (8 iOdw. 7, c. 30). * 10; .and title Small HoLDLvn.s and S.majl 
Lwellino.h. As to agricullnvjil holdings, see Agricultural HoMinga Act, 1903 
IS Hdw. 7, c 28), s. 30 , and title AfJiiii’rLTURE, Vol. L, pp. 237 cf scq. As to 
n.ilicetotho trustees of thosnttlomcnl for tho purposes of the Soltli*d Iiand Acts, 
1-00 .'Settled Land Act, 1882 (45 iJi 0 Vict. c. 3S), s. 45; Settled Land Act, 1SS4 
(17 & 48 A^ict c. IS), 8. 5 ; Whrvhvryiht v. HhWfr (liS83), 23 Ch. D. 752 ; Haiten 
V. fUui^eU (1S8S), 38 Ch. D. 331; Mayridup. v. Clapp^ [1892J 3 Ch. 3S2, C. A. 
As to relaxation of the Btatutory roquiruwonts in tho case of leases not 
‘ceding twouty-ono years, see Settled Land Act, 1890 (.>3 & 54 Vict. c. 69), 
8. 7 ; and gcniM'aily as to tho power of leasing under the Settled Land Act.s, reo, 
fuither, title Settlements. 

(r) 4.0 41 Vict. c. 18, 8. 46 ; see title Settlements. The lease niiiRt be in 

accordance with tho statutory roquiremonts, which includo tho provision that it 
f^h.'ill not bo made without iinpoachmout of wasto ; hence a clause exempting 
0i«j lo-Bco from liabilily for fair wo.ir and tear and damage by lompo.^t must not 
00 iu.seitcd {DanYi y/Davics (1888), 38 Ch. T>. 499). A tenant for life oonnot 
lease to hiin.Nolf and others ^Ilnj/re v. F.dhrooKr.^ [1903] 1 Ch. 836). 

‘A See p. 361, post, and titles PowKua ; Seitlements. 

(/) Hriupi V. Il'urmaa (1614), 1 llrownl. 22; soo Re Smyth, a lAinnHt\ Ex parte 
[\'‘Jilh (ISIS), I Swan. 337 ; Syniona v. Symons and Powell (IS21). Madd. & G. 

But tlio lease subsists for liia life, uotwitliatandiug tho detormination of Lii 
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(ii.) Settled 
Ksiates Act, 
1877. 

(iii.) Express 
power. 
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Sl£CT. 3. 

Capacity of 
Parties to 
make and 
take Leases. 


Ten:iDt8 in 
tail. 


Oil hiH decease it is absoliiiely void (u). But if the remainder- 
iiiMii allows tbo tenant to continue in possession, and stands 
by while the tenant expends money on the property, he may, 
bo bound to grant him a new lease (r); and merely allowing a 
yearly tenant to contiiino in i^oshossion for a substantial time is 
a recognition of his tenancy and cniitles him to notice to quit (a). 

806. A tenant in tail lias the powers of a tenant for lile(&) undur 
the Settled Land Acts(c) and the Settled Estates Act, 1877 (rf). 

He can also create a lease under the general power of disposition 
conferred by the Finos and Recoveries Act, 1833 (c), the lease 
in such a case being subject to tbo requirements of that statute; 
that is, if there is a piotcvdor of the settlement, his consent is 
necessary to niaketlm leabC eflectual against persons entitled after the 
estate tail (J"); the li'iise must be by deed (ry) ; and, unless it is f*ir 
a term not oxce(jding twcnty-(*no years to conimeiico from the dale of 
the lease, or from a time not exceeding twelve months from sucli 
date, and the rout is a rack-iMit, or not lc.‘^s than five-sixths of a 
rack-rent, it must be enrolled in the Enrolnioiit Department of tlip 
Central Oilice within six months after execution (/<). 

A lease by a tenant in tail, made n&illier under one of the above- 
mentioned statntf s nor under an express power, is void as rcgarclH 

ost;ile by surioiider, or even, it ]ins b«on saiil, by.forfL*ituio {Marshal) <\itr 

(1 71)1 ), 12 Mod. Pep ooT). As to covenants for renewal entered into by a liinil • y\ 
owner, Bce Macartney v. ItlumUll (17811), 2 Hidg. l^irl. Hop. US; I/vjtftttftY, Rau.fi 
(1821), 3 Bli. 112, if. L. ; J!r*rHon. v. Tnohey (1858), 8 1. C. L. R. ISO, Kx. Ch. 

(m) hoe d. Simplon v. (1778), I iloiij^. (k. B.)r)0; Roe d. v 

Tl'arrZ (1789), 1 ILy. Bl. 98 ; hoe d, IWer v. Archer (1798), 1 Dos. & P. 531. 
Hence the remuindennan cannot confirm tbo leu^G {James d. Anhiey v. Jenhun 
(1758), Biillcr, Law of Ni-^i Prius, 7th ed. 90 ; J^nkirts d. Yale v. Clnuf'h 
f 1776b 2 Cowp. 482; Dve d. t^impsen v. Jiutche'^^ anpia; Lwlford v. Ifarhrr 
(1786), 1 Tcim Jtep. 90 ; Doe d. JoUifft v. Sybonm (1798), 2 K-sp. 677); thouj'h 
the receipt of rent will conslitiito a yearly Icnuncy niidor the reinaiiideriiiaTi 
(see Doe d. Mai tin v. Watts (1797), 7 Term Ii(»p. 83) ; and the tenancy will 
commence frcmi the day and bo on the ieiins of the on^'inal doitiisc, so fur 
applicable to a yeaily tenancy {Hue d. Jordan v. Ward, supra)', but to have 
this effect tho rent must bo suitable to a tenancy from year to y«‘ur (see Iteym^ is 
V. Ileynohts {IS4S), 12 I. Eq. H. 172); the jocoipt uf a nominal sum as “chli-f 
rent*’ will not suftice {Smith v. Wtdlake (1877), 3 C. P. D. 10, C. A.; compare 
Jegon v. Yit ian (1865), L. K. 1 (\ P. 9, as to infant remaiiidGrcjiiii). 

(v) See Stiles v. Cowper (1749), 3 Atk. 092 ; Ifardcaat/e v. Shafto (1793), 

1 Anst. 184; Dann v. Spurrier (1802), 7 Yes. 231, 236; DilUny v. Armdf^ic 
(1805), 12 Yes. 78, 86; and compare homes v. East London Water-works (lSl■^;, 
3 Mndd. 376, 384 ; O'Fuy v. hwke (1868), 8 I. Ch. E. 611. 

(а) Doe d. Cates v. Somerville n820), 6 B. & C. 126, 132; O'Keeffe v. WidJi 
(1880), 8 L. U. It. 184, 0. A. ; anu the acceptance of a lessee by the remainder- 
mail will iinpart into the new tenancy a covenant by the lessee to repun 
(Moriogh v. AUtyne (1873), 7 I. E. Eq. 487). 

(б) Settled Land Act, 1882 (45 & 46 Viet. c. 3S), s. 58 (1) (1). 

(c) See note (A), p. 361, ante, 

((/) 40 & 41 Yict. c. 18, H. 46, which confers tho powers on a person entitled in 
possession '*for an e&tato for any life, ov fur u term of 3 'eriTB dotoiminable wilh 
any life or lives, or for any gieator estate.” 

(c) 3 & 4 Will. 4, c. 74, .s. 16. 

(/) Ibid., 8 . 34; as t .0 who is ** protector of the setUexnent,” see ibid; •- 22, 
and title Settleuents. 

(p) Ibid,. B. 40. 
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persons en titled after the estate tail (i) ; but as against the issue 
in tail it is voidable only {k), and may be either expressly or im- Capacitp ol 
nliodly confirmed by the heir in tail (1). Parties to 

^ make and 

(ii.) Leases under Powers. take Leases. 


807. Leases of settled laud may also be granted under express Express 
powers of leasing vested in trustees or other persons (w). A lease 
granted under a ])o\vor o! leasing contained in a settlement or will trustees eta 
must conform strictly to tlie terms of the power; otherwisei if 
granted by trustees, it will bo bad in (Mjiiiiy as a lireach of trust, 
notwithstanding that it may bo valid at law by reason of a sufficient 
legal estate in the trustees (?i) ; if granted by a tenant for life it 
will be void as against those entitled in remainder (o) ; but if granted 
by a tenant in tail it will, as against tbo issue, be voidable only (j>). 

As between the parties to tins lease, it is in any case good by ^Yay 
of estoppel ((/). Under a power to leaso “ to any person or persons ” 
a lease may be granted to a limited company Under a power 
(o grant building leases, f he lease must impose an obligation to build ; 
lienee a more repairing lease is not justified by the power (. 9 ). If 


(•) Co. Li'U. 4d L; Andrew v. Viarct (180.j), 1 Bos. & P. (k. it.) 158. 
r/c) (?o. Litt. 45 1) ; BedfertPs [Kurl) Ca^e (158G), 7 Co. Bop. 8 a. 

\l) For instance, by acco])taiico of rent v. Cmvptr (1749), 3 Aik. G92, 

3!i3; Due d. HonUtonse v. Jenhins {{S29)t 5 Bin^. 4G9, 47G; see l)ved. Phillips 
V. /Ivllintjs (1847), 4 C. B. 188) ; and as to Kpocific peiforiiiauce of an agreement 
for a lease art made in accordance with a statutoiy power where ilio remainder- 
man has accepted rent, see Osborn v. Marlbwougli {Duke) (18GG), 14 L. T. 789. 

(77() Thoro IS some authority that, in the absonco of a power of leasing, the 
ti (isteos may make a leaso which is reHsuiiablo and which is in accordance with 
the fair manugonicnt of the estate (-4.-fi. v. Owi?n(1805), 10 Yes. 555, 560; 
MiildleUm y. DodswcU 13 Vca. 1!G6, 2G8); and a lease for ten years has 

hoen held to be proper (A a?y/or v. Arnit I {lH30)n 1 Buss. & Al. 501j; but this 
lust caso has hemi in elfoct ovrnnlcd {Re iShatvs Trusts (1871), L. R 12 Eq. 
121); see Wood v. J'aiteson (1817), 10 Beay. 541 (mining lease); and a truatco 
cannot ssifcly do inoio than let from year to j’car (Fiizpuirich v. Waring (1882), 
J1 Jj. R Ir. 35, C. A. ; lie Norths Oarion v. ihiinberland, [1909] 1 Ch. 025 (please 
of hiickGcld)); nstoiencwal of leases by trustees, see Bellringer v. Blagrave 
(1847), 1 Uo G. & Sm. 63 ; Hodgia v. BJagrave (1854), 18 Bcav. 404. Trustees 
for sale cannot in general grtiiii ii lease {Emns y. Jackson (1836), 8 Sim. 217) ; 
nud see title Trusts and Trusteks. 

S Bowes V. East London Jr(7fcr-‘i6w/i'^(ISI8), 3 Madd. 375, 383 ; compare 
rewshiiry {?larl) y. Wilson (1822), 5 B, & Aid. 363 ; Doe d. Efjrcinxn\t{Lord) 
V. (1842), 6 Jiir. 821 ; and as to leases under a statutory powder, see 

Pmrst V. Mornce (1834), 2 Ad. & El. 84. 

(o) Doe. d- Pultemy v. Catan {Lady) ( 1 794), 5 Tenu Bop. 567. Consequently the 
lease cannot bo confirmed by accoptmice of rent by the romiiiuderman or other- 
wise; SCO p. 360, ante. 

(p) See flMpra. 

Iq) Yellowly y. Qower (1855), 11 Exch. 274. A tenant for life who agrees to 
grant a lease for a term in oxcoss of the power is bound to carry out bis agree- 
ment to the extent of his own interest (compare Byrne y. Acton (1722), 1 Bro. 

Cns. 186 ; Dgas y. (1845), 2 Jo. & Lat. 460) with compensation 

{Lesfir y. Crmnme'in (1867), 2 T. R. Eq. 134). But the roiuaindei'man cannot 
have specific pcrfoimance of the agroomont: see Richeiis y. Bell (1847), 1 DeG, 
& Sin. 335. As to an infant remniudorman, see Brummell v. Clavering (1722), 
3 Swan. 690. 

(r) Re JeffcocJds Trusts (1832), 51 L. J. (cir.) 607. 

(s) Jones i. Cowper v. Verney (1739), Wules, 169; Sallett to Martin (1888), 34 
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To what 
land power 
estcndA, 


Term 
autlioriBcd 
by power. 


the power requires that the lessee shall not be made dispunishable 
for waste, the lease unist uot contain a covenant by the lessor to 
repair (t). 

808. Under a power to lease lands usually demised, lands 
which have been previously demised, although not together, may 
be included in the same lease (u); but not lauds which have not 
been leased for a considerable period, such as twenty years (b). A 
direction that the usual rents shall bo reserved has the same effect, 
and prohibits a lease of property which has not been previously 
let (c). A power to lease land or any part thereof authorises leases 
only of the corporeal substance of the land, and hence it does not 
permit a lease of part of the land with an easement over the rest (d). 
if the power does not mention mines, a lease may be made of 
open mines, ljut not of unopened mines ; if the power mentions 
mines generally, and there are any open mines on the land, then 
these only can be leased ; but if there are no open mines a lease 
may be made of unopened mines 00- 

809. The term created by the lease may be less than the period 
authorised by the power (/) ; if it exceeds this period it is good to 
the extent of the period, but void as to the excess (ff) ; and a lease 
for the specified period— as twenty-one years — may bo made deter- 
minable at the option of oitlicr lessor or lessee witliiii thf3 period (/il. 

CL. D. 62 1. But a repairing lease ncoil not specify particular repairs or a par- 
ticular sum to be spent in repairs ; it is Riflicieut that it contains the uniial 
covenants to repair and to yield up in repair {Naaton v. Pratt 2 II. & C. 

G76, E.X. Ch.); Truscolt v. Diamoml Rock Boring Co, (1862), 20 Ch. D. 251, 

C. A.). 

(£) Ycllovily V. Gower (1655), 11 Exek. 274. But u provision for tho lossee to pull 
down and rebuild does not permit “waste” for i his pm peso ( I>oe d. Flfjrvmont ( Rarl] 
V. Stephens (1644), 6 Q. B. 208; Morns v. Rhyilid fed Colliery Co. (1858), 8 If. 
N. 885, Ex. Ch.) ; as to a clause porinlttiiig wn.ste where tho power is unlimited, 
see Muskerry v. Chinnrnj (1835), Tj. & G. ieiap. Sugd. 185,228; Shcehy v. 
Muskerry (Lf/rd) (ISoO), 7 01. & Fiii. 1, IT- L. ; Sheehy v. Muskeiry iLorrd'j (18 
1 H. L. Oas. 576. As tu a direction that “ usual covenants ” shall be inserted, 
see Medwin v. Sandhatn (1789), 3 Swau. 685; imd p. 388, pod. 

(a) Doe d, Egrmont {Earl) v. Stephens, supra. 

(5) Sagden on Bowers, 8th od., 72>S; see Co. Litt. 44 b. But tnistees can- 
not include in one lease i;ro])ertios belonging to difforout trusts (Tolaon v. 
Sheard (1877), 5 Ch. D. 19. C. A.). 

(c) Bonvery v. Partington (1790), 3 Term Rem. G65 ; Doe d. Bartlett v. Rtndle 
(1814), 3 M. & S. 99. 

(fi) DayrtU v. Hvare (1640), 12 Ad. & El. 356 ; see Brmvn v. Peto, [19001 1 
Q. B. 346. 

(c) Clegg y. Rowlaud L. R. 2 Ep 100; Rc Bnakerville, BaskerriVa v. 

fliM/ccrr/Zte, [19101 2 Cli. 329: compuio Re Barker, Waflia v. Barker (lt»03), 88 
L. T. 685; see title Mine.s, hfixEiiALS, and Guahuieh. 

(/) Jsherwood v. Oldknow (1815), 3 M. fir S. 382. 

(Jf) Alexander Y. Alexantler (1755), 2 Vea. Sen. 040, 644; Campbell v. Ltaxh 
(1775), 2 Amb. 740. A power to lease for a term not exceeding twenty-one yws 
or three lives authorises eitbor n chattel interest or a freehold interest, and wnicli- 
ever iuterest is created inimt bo within its proper limit. Jfonco a lease for 
ninety -nine years determinable on throe is bad, since it is a chattel interest 
and 18 in excess of tho twenty-one years {Roe d. Brune v. Prideauz (1808), 19 
East, 158). 

(A) Edwards v. Millhank (1859), 4 Drew. 606. This was doubLjd in Lowe v. 
Swi/t (1814), 2 Ball & B. 529, 536 ; and seo MuaJeerry v. Chinnery (1835), L. & O’. 
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If DO period is specified, the intention of the settlor in this respect Seot.s. 
mast be gathered from all the relevant provisions of the instru- Capacity of 
ment(i). The term must begin and tlie lease take effect in Parties to 
possession at once(.y), unless a lease to commence m futuro is make and 
expressly or impliedly authorised by the power (fc). But an agree- toke Leases, 
nieiit for a new lease may be made before the determination of the 
old one (Z). 

810. The power frequently requires tliat the lease shall be “ at the Rent and 
l)ust rcnt(m).” This procludesajiy lino being taken ; foranyadvan- 

iago obtained by the lessor over his successors is decisive that he has 
not obtained the best rent (/i). But the donee of the power need 
not accept the highc:^t rent offered. lie must have regard to other 
cousiclcrations which would influence a prudent owner, such as the 
solvency and eligibility of the proposing tenant (o). If, however, a 
tenant for life is empowered to grant such lease as ho thinks proper, 
it appears to bo no objection that he exorcipos the power so as to get 
a benelit for himself at the expense of the estate {}>), 

811. lu favour of a pin chaser for value eijuity will -relieve Validation 
against tlie (U'fectivc execution of a power, thor.gh not against its 


( nni Sligd. ISO, 1229; Mii'ilcrnj v. (JhinutTij ^1830), L. & G, Ump, Plunk. 182; 

iv\y V. Mndherry (j.trd) (1'<.‘j 9), 7 (?1. A Fin. 1, 11. L. 

(i) Vicvni Y. Jefjon (1808). Ij. It. 3 11. L. 230, where tlio povter was held to be 
T -tric.led to mining leases for tlio life of the tenant for lit* ; compare Shcchy y. 

(Lord) (1848), 1 If. L. Vm. 070, 093. 

{,/) tiuaaex {Coiuitcs*') Wrvfit (10S2), Cro. Khz. 5; FUzv'iUiarrCs (1004), 
0 (>». Hop. 32 a, 33 a ; tihecf/nb v. Ilawkitia (1613), Pro. Jiic 31S ; Loiutsw Fast 
l.uudon \\\ttbr-wor1^ (1818), 3 Madd. 370 ; Dot d. Allatk v. (Jidvrrt (1S02), 2 East, 
.')70 ; see Dtte d. Mount v. Itoieria (1780), 4 I)oug. (if. li.) 300. For this purpose 
ji 'a^-ession includes receipt of rents {Goodtith d. (Jfargea v. Funucan (1781), 2 
! 'uug. (k. b.) 065). 

(4 ) Sugdon on Powers, 8th cd., 753. A covenant for renewal uuiy bo inserted, 

: It it will not bo effective un1os.s nt tho Unio of roiiowal the conditions of the 
new h'a.'^o as to rent and otliciwi'^o are proper fur a lease under the pu^or [^Vyaa 
V. CrnisG (1845), 2 Jo. &LHt. 460, 480 ; (ias Light and Coke Co, v. VV^M’se (1887), 
35 Oh. JJ. 019 see llarncU v. Yielding (1S05), 2 Lcf. 549, 009). 

U) Shannon v. lhadairad (1803), 1 Sch & Lcf. 52 ; Doxiell v. Deu: (1842), 1 
Y A. 0. Ch. Oas. 310. 

{m) See Eilard v. Llandaff {L^rd) (ISIO), 1 Dali & D. 211. 

•/i) Moutgomcry v. Charteria [Earl of llewn/s-t), Rncckurh (J)tfke)v. Montgomery 
. \>*n‘t‘7isberry Leaaei) (1817), 5 Dow, 293, 341, 11. L. Tho lease is not necessarily 
Veld bectiiiiW it includes land hohl under a different tille and reserves a single 
i''nt {Muslterry v. Ohhiucry (1830), Ij. & G. temjt. Sugd. ISO, 230; but see Ilee$ 
rerkina v. Phillip (ISIO), Wight. (iO). 

(o) Doe d. Latrton v. Iiadrlf()t (ISOS), 10 Ept, 278; J)yas v. Cruiae, aupra, 
ftt p. 482. AVhere n lease was granted in consideration of the rent and also of 
a covenant by the lessor to execute iinproveinents, it scorns to have been coii- 
•'idorod that this was evidenro that Iho best rent was not reserved [Hue d. 
I' r/cvtnj {Earl) v. Ihr/c {Archhisho})) (1805), 6 East, 86), but this is only an 
clement to bo talion into conisider.itiun ; wlietlier the best rent is reserved is a 
quest joa of fact, and the covenant pulling improvements on tho tenant may be 
a proper moons of securing an adequate rent (sec Shannon v. Pradairect, anpra, 
ui p. 72). 

I p) Moafyn v. LancaaUr^ Taylor v. Mi^lyn (1883), 23 Oh. D. 5S3, C, A. (where 
ijio tenant fur life, uiiflor a power to grant such mining lease as he sboula think 
f'lopor, granted a lease at a peppercorn rent by way »)f morigago to seoure a 
of money advanex'd to himself); compare Miukeriry v. Ghinnary (1636), 
h. A G. femp.‘£ugd. 185, at p. 225. 
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SlOT. s. 

Capaoitr of 
Parties to 
make and 
take Leases. 

(i.) In eqiiily. 


(ii.) By 
statute. 

Leivics Act, 
184&I. 


non-execution (g^). For this purpose a lessee is a purchaser tor 
value (r). Consequently, where a lease is void at law through 
failure to comply with a mere formality required by the power, 
equity will relieve against the defect and will enforce the granting* 
of a valid lease (s). Upon the same principle a contract by q 
tenant for life lo grant a lease under a power may be enforced after 
his death against the remainderman (f) or may bo properly carried 
out by trustees (a). 

812. In addition to the above general doclriiie of equity, 
statutory provision is made for validating leases wliere there has 
been a deviation from the terms of the power. Under the Ijoascs 
Act, 1849 (fc), if the lease bus been made in intended exercise 
of the power (c), and has been made bond fide and the lessee has 
entered under it 00, it is to be consider'd in equity as a contract 
for a grant at the request of the lessee, or his reprcsentativi s or 
assigns, of a valid lease to the same effect as the invalid lease, with 
any variation necessary for compliance with the terms of the power ; 
but the lessee is not entitled to a variation, if the reversioners are 
willing to confirm Ihp Inspo without variation f/*). On the other 

(7) Shannon v. JJrwhtreet (1803), 1 Sch. & Luf. o2, 02; compare EUard v 
Llandaff {Lent) (1810), 1 Bail & B. 241. As to cxcciuion and atiostutiun, it ib 
Bufficieul that if tlio loasn is by dec<l attested by two witnesses, notwithstandmi* 
that further or ollu*r formalities are required by tho terms of the power (Law 
of Property Amondmi'iit Act, 1809 (22 & 23 Vict. o. 30), s. 12) ; aud see title 
Powmis. E(|^uitv will not relieve ugaiust the defective execution of a power 
which is oi'irpinally iu its nature legal, such as a statutoiy power {DarUnythn 
{Earl) V. Pidteney (1775), 1 Cowp. 200, 207). 

(r) Camfhdl v. Leach (1775), 2 Anib. 740, 748; Long v. lianhin (1822), 
Sngden on Powers, 8th ed., 895, 11. L., ; er AimoiT, C.J., at p. 900; lie Kin;fs 
Leasehitld Estates, Ex parte Eabt of Loudon Rail. Vo. (1873), Jj. 11. 16 Eq. 521, 
525 ; Shfpheard v. IMham (1877), 6 Ch. D. 597 (as to premium) ; compuio 
Donnell v. Vhuich (1842), 4 I. Eq. K. 030 ; but iiorhaiis a ui a rack-rent is 
not entitled to tlio inteipositiun of equity unless he has oxp('ndcd money on llio 
estate or there are other ppecial circumstances which would make it unjust lo 
deprive him of tlie lease ; see Sugden on Powers, 8th cd., 567. 

\a) Doe d. VoIHm v. Weller (1798), 7 Term P.ep. 478, 480; Clark v. Smith 
(1842), 9 Cl. & Fin. 126, 141, II. L. But where a ncc'^ssiiiy consent has net 
been obtained, the court will not enforce an .'igroement for a leoro under the 
power (Lanrimaon v. Bnikr (1802), 1 Sch. & Lof. 13). 

{t) Shannon v. Dradstreet, sujira; Dowell v. Detv (1842), I Y. & C. Ch. Cas. 34'>. 
It is assumed that tho contract was binding on the tenant for life (^/or^ai^ v. 
Milmaii (1853), 3 De (L M. & Q. 24 ; Kmnan v. Murphy (1879), 6 L. R. Ir. 105 ; 
(1880), 8 L. 11. Ir. 285, 0. A.). An equitable ground for enforcing it, such 
poit performance, is not a\aila])1o against the rcmaiiidormau {Shannon v. 
Jiradatreet, sujra, at p. 72; see lUore v. ASuf^nn (1817), 3 Mcr. 237 ; Lowry s. 
Dufftrin {Lorfl) (1639), 1 L Kq. R. 281 ; Morrjan v. Mtlmnn, at p. 33;, 

unless he has brought himself within the equity by lying by while the ps'rt 
perfoimanoe was r*ontinued after the death of tho tenant for life iSiiUa v. 
Comber (1749), 3 Atk. 092). 

(a) Davia v, Harford (1882), 22 Ch. D. 128. 

(5) 12 & 13 Viet. c. 20. Tho Act doos not ajiply to leases by ecclesiastical 
corporations or to leases of charity property (i5/r/., s. 7). 

(r) If the lease cannot take effect except under the ])owot, it is deemed to bo 
grant' d in the intended exercise of the power, although the power is not refcriod 
to (t'/m/., 8. 5). Tho lease must not have been made by a stranger to tho power 

S Re North Loudon Rail. Co., City Branch, Ex parte Cooper (1865), 2 Drew. & Sm 
H2, 320). 

Id) MofftsU V. Oovyh {lord) (1878), 1 L. R. Ir. 331. C. A. 

(e) lAcases Act, 1849 (12 & 13 Vict. c. 20), s. 2. The Act dost not assist s 
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hand, if the reversioner wishes to confirm the lease, the lessee is Sht. 9. 
bound to accept such confirmation (/). Consequently the lessee is Capaettgr of 
entitled to have either a confirmation of the invalid lease, or a lease ParUei to 
varied so as to conform with the power, hut which form the lease make and 
shall take is at the option of the reversioner. The Leases Act, take Lea ses. 
1849 (,7), further provides for the case of a lease granted in the Act , 
intended exercise of a power (/i), where the lessor is not at the taso, 
time capable of granting it, hut snhseqnontly becomes capable. 

The lease becomes valid as soon as he becomes thus capable of 
granting it (i). 


(iii.) Leaut under Authoriti/ f>/ the Court. 

813. Where a lease cannot be granted out of court under a Le.-uiet under 
power in the settlement or a statutory power, it may Usually be of 

granted, with the authority of the court, under the Settled Estates 
Act, 1877 {k). The court, if it deems it proper, and consistent 
with a due regard for the interests of all parties entitled under the 
settlement, may authorise leases of any settled estates, or of any 
rights or privileges over or affecting any settled estates, for any 
purpose whatever, whether involving rraste o'r not, for ‘terms not 
exceeding, for agricultural or occuijatioii leases, tweuty-one years in 
England and thirty-live years in Ireland; for a mining lease or 
lease of casoineuts, forty years ; for a repaiiing lease, sixty years ; 
and for a huilding lease, ninety-nine years ; but, except as to 
agricultural leases, leases for longer terms may he directed, where 
this is in accordance with the usual custom of the district and 
beuellcial to the inheritance {l\ The court cannot authorise a 
lease where an application to I’in liamcnt for the same purpose has 
been rejected on its merits (»<) ; nor a lease in excess of one which 


loase whicli lb of a different naturo from that authoi'iscd by the power {Hallett to 
Martin (1883), *24 Ch. D. 624), or where Ulo lease id m the form intended by the 
parties (fir/8 Lvjhi and Co7:e Co, v. Towse (1887), 33 Ch. I), 319, o39); nor does il 
enable matters of substance to bo rared \RcNvn\ll ami NevilVs Contract, [1900] 
1 Ch. 90, 94 (uveiTuled, on another point, lie Oladhtoite, Gladstone v. QladstorUt 
[1900] 2 Ch. 101, C. A.)}; nor does it enable a lease which is invalid, because 
part of the promises cannot bo ilcijiised, to be turned into a valid lease without 
this part (Sutherland {Dowarfer Vuche-is) v, Suikerland [Duke), [1893] 3 Oh. 169, 
194; Jirown v. iWo, [1900] 1 a K 316, .353; aHjimed, [1900] 2 a B. 633, 
C. A. ; Kinff v. Jiird, [1909] 1 K. B. 837. 

■ (/) Leases Act, 1850 (13 & 14 Yict. c. 17), s. 3. The confirmation may 1 m 
by memorandum or note in writing, signed each of the parties or their 
agents. The effect is to validate the lease ab initio (i3td.]. The confirmution 
may also be by mere acceptiinco of rent, provided a receipt, memorandum, or 
note in writing cnndrinifig the lease is signed by iho person accepting the rent 
or his agent Cihid,, s. 2) (2?« NorUt London Hail, Co., City Branch, En parte 
€w}itT (1864), 34 L. J. (cu.) 373, 378). The Leased Act, 1830 (13 & 14 Viet 
G. 17), repoulcd tlio I<oasos Act, 1849 (12 & 13 Viet o. 26), s. 3, under which 
acceptance of rent was not a confirmation of the lease, 

(rA 12 & 13 Viet c. 26, 

\h) See note (c), p. 364, ante, 

li) licases Act, 1840 (12 & IS Viet. o. 26), s. 4. 

(/fi) 40 & 41 Viet. 0. IS. 

(2) Ibid., s. 4 ; and seo ibid., and ss. 5 — 16, 40, 48, as to further statutory 
powers and requirements; as to procedure, see ibid., ss. 23— 31^ 41. 

(in) Ibid., s. 32. 
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Sect. S« 

Capacity of 
Parties to 
miJEe and 
take Leases. 

UuiYersitics 
and colleges. 

Application of 
Settled Land 
ActSi 1882 — 
1890. 


Distinction 
between lease 
and agree- 
ment for 
tease. 


might liiwo been authorised in and by the settlement by the 
settlor (/()• 

Sub-Sect. 1G.—I'niieisilies and Colleijri. 

814. Leases of lands of the universities of Oxford, Cambridge, 
and Durham, and of the collogos in those universities, and of tlio 
colleges of Winchester and Eton, are granted under the Universities 
and College Estates Act, 1898 (o), which applies to these corporations 
the powers conferred on a tenant for life by the Settled Land Acts (p). 
Eor the of leasing, any of these universities or colleges ( 5 ) 

mny exercise any of such powers; but the power of granting 
Iiuilding lenses with an option of purchase (c) must not be exercised 
without the consent of the Board of Agriculture and Fisheries, and 
capital money payable on the exercise of any such 02 >tion is to be 
paid to the Board (x). In adapting the Settled Land Acts ( ;>) to the 
case of nniversities and colleges, rcfcroncoB to a university or college 
and to land belonging to a university or college are to be suhsliluted 
for references to a lenaul for life and settled land ; and the J3oard 
is to he substituted for the trustees of the scltloment and the 
court {£). 


Part 11. — Agreements for Leases. 

Sect. 1 . — IHslhu'tion hdtreen Least’ ami A'jn’rmeut for Lease. 

815. An iiiFlriiineiit by which tliG conditions of a contnict of 
kitting are linally ascertained, nnd wliicli is intended to vest tlie 
right of exclusive possession in the lessee— either at once, if the 
term is to commence inimcdiahily, or at a future date, if the term 
is to commence suljsequentlj’ — is a lunse ; it is said to operate by way 
of actual demise, and when the lessee has entered under it the 
relation of landlord and tenant is full^ created. An inslrumout 
which only binds the parties, the ont to create and the other to 
accept a lease hereafter, is an agreemciit for a lease, and although 
the intending lessee enters, the legal relation of landlfird and tenant 

(»') Soltlcd Ihstulos Act, liS77 (*40 & 41 Viet. c. LS), s, 30; and as to biicb 
loa.«os, &ce, fm*thcr, title Siirrr.WMhNTS. 

p(d) til & 6'J Viet. e. 50 ; this rq oala the provisions as to Ica^in;? contaiiiod 
ill the carlior TTriivor.siUes and Collogo 1‘Msilos Acts, 1858 -1SJS3 (21 & 22 
Viet, a 44 ; 23 A 21 Viet. c. 5\f ; 43 & 4*1 Viet. c. 41)^ ; and see title Education, 
Vol. XIT., p. 93. 

iv ) these Act.**, rlc note (//), p. 351, ante. For the sl.Ttutory powers of a 
teiiiiiit for life, see pp. 358, 359, ante. 

(ry) UiiiverBilios and College Kstated Aet, IS9S (fil & 62 Viet. c. 55), s. 7 ; Foe 
also Universities and College Ebtates Aet, 1^58 (21 & 22 Viet. c. 41),' pro.nnhlc. 

(r) See note (o) p. 3o0, <intf. 

(s) Universities and Collogo Estates Act, 1898 (61 & 62 Viet. c. 55), s. 1. 
rbvL, Sched. 1., Part I., spociiie.'illy applies to nnivcrsitie.s nnd rollogoa certain 
portions of the Settled Land AlIh. 1882- -189«) («ce note (A), p. 351, which 
include the Fcr-tions relevant to powers of loiifcing. 

(f) Univei.sities .nud ColUgu EsIuIub Act, 1898 (61 & 62 Vii-t. c. 55), Sched. 1., 
1‘art II. As to Eton and Wineh«*s!f?r Colleges, kcp also the Public Schools Act, 
1868 (31 & 32 Viet. c. US), s. 24; Puhlio Schools (Eton College Property) Act> 
1S73 (36 & 37 Viet. c. 62); and see title EnucAXiow, Vol. XlL, pp. 77, 78. 



Paiit II. — ^Aorxements for Leases. 


867 


Ib not created (m) uuIobh he also pays rent, in Tvhich caoe he becomes 
tenant from year to yoar. upon the terras of the agreement so far 
iis applicable to a yearly tenancy («>). If, however, a question of 
the legal rights and liabilities of the parlies arises in a court which 
has jurisdiction to order specific pcrfcrmaiico (a) of the agreement, 
and if the agreement is one of which specific performance will be 
ordered, then the parties are treated as having the same rights and 
as being subject to the same liabilities as if the lease had been 
granted ; consequently the lessor is entitled to distrain, and the 
lessee, on the other hand, is entitled to hold for the agreed term {b). 

816 . An inslrument ia usually construed as a leaso if it con- 
tains words of present demise (r) ; and although it is called an 


(m) Thus, apaii from the doctriiie of v. honsdah (1882), 21 Ch. D. 9, 

0. A. (see note (/>), infra), tho landlord cannot distmin {Dunh v. Hunter (1822), 
5 & Aid. 322); and ace title Distress, Vol. XL, p. 121. 

(»«) Mann v. Lovejoy (1826), Ry. & M. 355 ; Rirhardson v. Gifford (1834), 1 
Ad. & ]‘ll. 52. As to whut trims are applicable to a yearly tenancy, see p. 441, 
poaL Such a tenancy is dotcnuinablo by six imonths’^ notice ; see Morgan d. 
Dowding v. UiascU (1810), 3 Taunt. G5. Ror fovms of cement for a lease, see 
Lnf'yclopcedia of Vonns and Vrocodents, Vol. VII., pp. ITiS it seq. 

(a) Sno titio yrKCIFIC rEliroRMVNCE. 

(5) Il'a/a/i V. Lonsdale^ supra; Lowther v. Ilcaver (1889), 41 Ch. D. 248, 264, 
0. A. ; see Allhvsen v. llrovling (188*1), 26 Ch. D. 559 ; Jh Maughan^ Er parte 
Monkhouat (1SS5), 11 Q. B. D. 956; Crump v. Temple (1S90), 7 T. L. R. 120. 
Covenants will run with the reversion notwithstimduin; that there is no lease 
under {Manchester llrcwcry Ch. v. Coomha, [1901] 2 Ch. 608, 01 3^; and see 
note (n), p. 5SG, po',t. If the lessor ro-enters under an order of tho oourt, ho ocascs 
to bo entitled to tho benefit of tho doctrine {Mnrgatroyd v. Old Sitkatme €lt\ (foal 
and Iron Ch., Kx parte Cfuirlesworih (1895), 44 W. 11. 108). The doctrine does 
not a]»ply where the question arises in a court not having jurisdiction to order 
spocilic performance of tho ngroeniont; thus, if the value of tho property 
(see Angel v. day, [1911] 1 K. B. 667 ; titlo CorNi’Y Courts, Vol. VIII., p. 444) 
exceeds £500, the agreement cannot be tn'atod as a lca««c in proceedings m the 
county court (/'hfifrr v. lUeves, [1892] 2 Q. B. 255, C. A.; but see Judicature 
Act, 1873 (36 & 37 Viet. c. 66), ss. 89, 90 ; Judicature Act, 1884 (47 & 48 Viet, 
c. 61], H. 18). Nor dues it apnly where tho circumstances are such that spcciiic 
performance would uot bo orclored (see p. 379, post). Thus if, owing to breaches 
by tho tenant of the proposed covenants, the landlord would already have a 
right of re-ouLry, the tenant canuot have specific performance, and consequently 
ho has no such ecpiitablo right to the term as will save him from liability to 
ejectment {Coataworth v. Johnson (1886), 55 L. J. (q. b.) 220, 0. A. ; Swain v. 
Ayres (1888), 21 Q. £. D. 289, 0. A.). In consequence of tho abolition of the 
distinction between stamp duties on leases and agreements for leases (see p. 377, 
post), and of tho onhauced elTect of agreomonts under the doctrine of Walsh v. 
Lonsdale, supra, qiiostions as to whether an instrument is a lease or an 
ugi'oomcnt for a loose are of much less frequent occurrence than formerly. 

(c) Since tho efTect of tho instrument is to bo gathered from the language as 
a whole, words of present demise are not essential to a lease {Wrigid v. 7re::tf?Hznf 
(1828), Mood. & M. 231); but when they are inserted ^ey form tho best 
indication of the intention of the parties. The words " demise ” or let ” are 
tho most usual words of present demise ; see^Rarry v. Nugent (1782), 3 Doug. 
(k. b.) 179 (** (loth demise*') ; Baxter d. Ahrahatl v. Jlrmcne (1775), 2^ Wm. Bl. 
973 (** set and let ") ; but other words are effectual if they import an immediate 
lotting {Maldon's Case (1584), Oro. Eliz. 33 (“ you shall have a lease ’*) ) ; com- 
pare Boe d. Jackson y. Ashhurner (1793), 5 Term Hop. 163 (** shall enjoy "); and 
notwithstanding that they are expressed in tho form of a covenant (Harrington 
y. Wise (1596), Oro. Eliz. 4S6 (covenant that tho lessor “ doth let *’) ; Tisdale 
V. Essex (1614), Hob, 34 ; Drake v. Monday (1631), Oro. Car. 207). A lease fur 


Biot. 1. 
Distinction 
between 
Lease and 
Agreement 
for Lease. 


Indications 
of intention. 
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Biot. 1. agreement, and contains a stipnlation for the subsequent granting 
Distinction of a formal lease (^/), it is consumed as a lease if the essential 
between terms are fixed (e) ; especially if possession is to be taken under 

Lease and covenants which would bo inserted in the lease 

Agreement binding at onee(//)- It is construed as an executory 

tor Lease, agreement, notwithstanding that it contains words of present 
demise, if the provisions to be inserted in the lease are not finally 
ascertained (/i), or if from other indications it appears that it was 

throo years is usually made in the form “ agrees in let,** and is stylo«l an 
agreement, but these voids operate by way of demise {Poole v. PteidUy (ISIO), 
12 East, 168; Staniforih. v. For, (1831), 7 Bing. 690; Doe d, Penr^on v. Iha 
(1832), 8 Bing. 178; Dw d. Phillip v. Iie?tjtimin (1839), 9 Ad. & El. 644, GOl ; 
Alderman v. Neate (1839), 4 M. & W, 701 ; Tarte v. Daily (1816), 15 M. & W. 
601 ; Fumeea v. Bond (1888), 4 T. L. B. 467 ; see Doe d. Green v. Fuller (1796), 
Peake, Add. Cus. 33. 

(r/) See J)ticd. Pearson v. Biea, supra; Pinero v. Judson (1829), G Bing. 20G ; 
ITarraan y. Faifhfull (1831), 6 B. & Ad. 1012 ; sco also Maldons (Jose (1584), 
Cro. Eliz. 33; Uarrinyion v. IFiae (159G), Cro. Rliz. 486. 

(e) That is, the rout and mode of payineiil, the common rein ent and duration 
of the term, and the covenants; soe ifliapman y. VWae-r (1840), 6 M. & W. 100. 
The stipulation for a formal l^ase may spocify the covenants to be contained in 
it {Pinero y, Judson , suj^ra; Waiman v. Faith fall, j?i//)7-rt) ; or may dolino them 
by reference to another lease {Wilson v. Chidiolm (1831), 4 0. & P. 474 ; Doe d. 
Peareofny. Ries, supra; Jlnnet^-kv. Caffyn (1832). 8 Bing. 358); or may provide 
for usual covenants ** {Harry v. Nuyent (1782), 3 Doug. (k. B.) 179 ; Chapman 
V. Z?ZticA (1838), 4 Bing. (n. C.) 187; D^.e d. Phillip v. Jknjamin, suitra ; 
Curlinjy v. Mills (1843), 6 Man. & G. 173 ; but seo M(yrfjnn d. Dowding v. 
Biesdl (1810), 3 Taunt. Co), or fur usual covenant.^ and other specified co\ciiants 
(Doc d. Walker V, Grorca (1812), 1.^ East, 244 ; llamerion, v. Hiead (1824), 3 B. 
& 0. 478). In such cases, providi'd the other lex ms are a.scortaincd, the covenants 
are sulficiently ascertained for the iustrumout to oporato as a lease, but not 
where the covenants are so referral to that further inquiry is iiGcossary to 
ascertain them, as where they are to be covenants usual in a particular district 
{Morgan d. Dovding v. hi*sellt eupra ; Chapman v. Tv vnt^r^ suj/ra), or in leases 
of a particular cla.S8 {Doe d. Morgan v. Powell (1844), 7 Man. & G. 980 (mining 
lease) ). 

(/) The circumstance that the lessee is to havo immediate possession under 
the agreement is a strong indication that is a present demise {Doe d. Pearson 
y. Ries^ eujra; Hamoek v. Calfyn, supra; Doe d. Mosyan v. Powell, supra, at 
p. 991 ; Jones v. Reynolds (1841), 1 Q. B. 50G, 516} ; and so, too, is the fact 
that he is alicady in possession {Doc d. Phillip v. Benjamin, supra; Lovelock v. 
Fraiiklyn (1840), 8 Q. B. 371). It favours the construction of the agreement 
as a lease if the term is to commence before the execution of the formal lease 
{Ahlei'man v. NeaU, snjn'a; seo Do^ d. Walker v. Groves, supra). 

{g) A provision in the agreement that the rout shall bo paid and the covenants 
observed until the execution of the lease tells strongly in favour of its being a 
present demise {Pinero v. Judson, supra; Wilson v. Chisholm, supra ; Hancock v. 
Caffyn, supra; Dos d. Bailey v. Foster (1840), 3 0. B. 215, per Tindal, O.J., at 
p. 226); and since payment of rent would, if the agreement is executory, 
create a yearly tenancy, the argument for construing it as a lease is strengthened 
if the covenants are unsuitable to a yearly tenancy {ISnero v. Judson, sujtra), 

(&) Where, eg,, the rent is to be subsequently ascertained {Morgan d. 
Dowding v. Btasell, supra; John r. Jenkins (1832), 1 Or. & M. 227 ; compare 
M'Ortesh v. APOeough {}Bl'd), 7 I. B, 0. L. 236}; or whore, in an agreement 
for a mining lease, the mode of working the minerals is not sufficiently 
defined {Jones v. Reynolds, supra ; Doe d. Morgan v. Powell, supra) ; or 
the terms of the lease are in other respects left indefinite {Doe d. Bromfield 
Y. Smith (ISOo). 6 East, 530); compare, as to uncertainty in the commence- 
ment or duration of the term. Dunk v. Hunter (1822), 5 B. ft Aid. 322 ; 
Clayton v. Burtenshaw (1826), 5 B. ft 0. 41 ; Gore v. idoyd (1644), 12 M. ft W. 
463, 476 ; Doe d. Wood v. Clarke (1846), 7 Q. B. 211. As to lives not beinf 



Part II. — AaRREMKNTB tor Lrahm. 


not intended to tako effect as a lease (i) ; 'where, for example, it is 
expressly provided that it shall not nporate as a lease (k) ; or where 
it is in the form of an agreement to grant a lease, and there are 
none of the indications above referred to that it is to operate as a 
lease (0 ; or where the lessor is not yet in a position to demise (m) ; 
nr where certain things have to bo done by the lessor before the 
lease is granted, such as the com^detion (n), or repair (o), or improve- 
ment (p) of the ])remi8es, or by the lessee, such as the obtaining of 
sureties (?) ; or where possession (r), or the commencement of the 
rent(s), is postponed till a future date in order to allow of the 
preparation of the lease. Tint in all cases the question whether 
an agreement operates as a demise, or as an agreement only, 
depends on the intention nf the parties {1 ) ; and though it is only 
an agreemont, yet, if the tenant occupies under it, he is liable under 
the agreed covenants in respect of the time of his occupation (a). 

Sect. 2. — Itequiaitei for Agreement for Ijease. 

Sub-Sect. 1. — Cuneludrd Contract. 

817. Tho essential terms of an agreement for a lease arc : — (1) 
the identification of the lessor and lessee ; (2) the premises to be 
leased; (H) the commencement and duration of the term; and 
(4) tho rent or other consideration to be paid {b). A concluded 


nRcm-tainod in an agroemout for a loaso for Lvo.'»p soo Ptntland y. Stokes (1812), 

2 liall & K 68. 

(i) Oore v. IJoi/d, (1844), 12 M. & W. 4C3, 476, per Aldehso'N, B., at p. 478. 
SpociCc peifonnanco will ho ordorod of a further instrument required to carry 
out the intention of tho parties {Fenner v. Ilephum (1848), 2 Y. & C. Ch. Gas. 
159). 

(A) Ferrimjy, 7?rooA (1835), 7 C. & F, 360; Brook v. (1836), 2 Bing. 
(n. c.) 572; Jndrrfton v. Midland Bail, Co, (1861), 3 E. & E. 611. 

(/) neqan v. Johnson (1809), 2 Taunt. il8; Phillips v. Hartleif (1827), 3 
0. & P. 121 ; Raws^m v. Eirke (1837), 7 Ad. & El. 451 ; BicJmell v. JIuod (1839), 
5 M. & W. 101 ; Brashier v. Jackson (1840), 6 M. & W. 649 ; Doe d. Baihy v. 
Foster (1846), 3 0. 15. 215 (nil cases where the lessor agreed that he would by 
indenture demise/' or agreed to grant a lease," or to make and execute a 
valid leitfo"); compare Rfqnait v. Poricr (1831), 7 Bing. 451. 

(?») Where, fur example, tho lessor is not at tho time of the agreement 
entitled to grant a lu>ise [ihe d. Coore v. Clare (1788}, 2 Term Rep. 739 ; Doe d. 
Pearson y.Kies (1832), 8 Bing. 178 ; Hayward v. //aawg/f (1837), C Ad. & El. 
265) ; or where ho has not acquired the necessary land {Doe d. Jack ton v. Ash- 
bomer (1793), 5 Term Bcp. 163; see Doe d. WalUr v. Oroves (1812), 15 East, 
2 14, 247} ; or where a necessary licence or consent has not been obtained {Doe 
d. Bailey v. Foster, supra; Rofhisan v. Leon (1861), 7 H. & N. 73). 

(n) Rrgnart v. PorUr, supra, 

(o) Ilamcrton v. Stead (1824), 3 B. 4k 0. 478 ; Rawaon ?. Eirke, supra; Doe d. 
Wood V. Clarke (1845), 7 Q. B. 211. 

(p) Oort V. Lloud, supra. 

e John V. Jenkins (1832), 1 Gr. & M. 227. 

Tempest v. Bawling (1810), 13 Ea«t, 18. 

QooiUtile d. Kstwkk y. Way (1787), 1 Term Bcp. 735; compare Poole y. 
Bentley (1810), 12 East, 168, per Lord Ellekbobougu, G.J., at p. 170. . 

(f) Sidehotham v. Holland, [1895] 1 Q. B. 378, 385, 0. A. 

(a) Pistor v. Cater (1842)9 9 111. & W. 316, 320; see Adams v. Cluiterbuck 
(1883), 10 Q. B. P. 403, 406 ; and note (y). p. 442, post. 

(5) The.*^ ai-o the terms which are essential for a memorandum in writing to 
satisfy the Statute of Frauds (29 Gar. 2, o. 3), s. 4 (see p. 374, ptut). and they 
are equally tho ossoutial terms of the contract. 
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contracti may be resolved, by examination of its language, into 
an olicr by the leasor to lot, and an unconditional assent by the 
lossoo to take, the property on certain terms (c). If the matters 
jiiot mentioned are ascertained to be thus offered and accepted, 
this is sufficient. Any other matters incident to the relation 
of landlord and tenant, if not defined by the parties, are 
sufficiently defined by law(d). If any other terms aro mentioned 
by ono party, these also must be unconditionally accepted by the 
other party in order that there may be a concluded contract (e). As 
long ns the above necessary terms havo not been agreed to, or any 
additional term has been mentioned on one side and not uncon- 
ditionally accepted on the other, the matter rests in negotiation and 
there is no concluded contract (/). New terms may be added to an 
offer (//), or the offer may be withdrawn at any lime, as long as it 
has not been accepted {h). On the other hand, as long as an offer 
remains open, the other party may withdi-aw any term whicli he 
has sought to introduce and accept the offer unconditionally (i). 
If, with a letter accepting an offer, a contract is enclosed for 
signature containing additional terms, the letter does not conclude 
the contract (k). 


(c) See tillo Contract, Vol. VII. pp. 345 et seq. : and see llnmphrieB v. 
lliimphries, [1910] 2 K. B. 531, 0. A. If the acceptance ia conditional, iho 
condiliun must bo satisfied (n7«7e v. j\r Mahon (18S6), 18 L. R. Ir. -KjO). IE an 
offer to lot is made altornaLivfdy, an acceptance of oithor allcrnutiio will 
conclude a contract (Lever v. Kojfkr^ [1901] 1 Ch. 513). 

(d) Thns, questions of repair are soli led m accordance with the principles of 
waste ; questions of coniponsaiion in agricultural tenancies by ciistum or 
4atuto; see title AouicuLTnRB, Vol. L, pp. 25S et seq. A con eluded contract 
IS not affected by tlio lessee objecting to a usu:il term in the draft least; 
(Blnkmnj v. Flardie (1874), 8 I. R. Eq. 3S1;. 

(c) See RoHiiter v. Miller (1878), 3 App. Oas. 1124, 1151, where, for the 
purpose of tho samo distinction. Lord Blackburn usos the tornid cardinal " 
and ** essential : ** Though tho parties may havo agreed on all iho cardinal 
points of the intended contract, yot, if somo particulars essential to tho agroe- 
laont still remain to ho Bottlc^l afterwards, there is no contract. The parties, 
in such a case, are still only in negotiation.” Tlie terms mentioned above are 
ebsential to any contract for a lease, and are tho cardinal terms, as thi word is 
used in the above passage. Other terms proposed by either party are essential 
to the particular agreomont. 

(/) Liicaii V. JnniLB (1849), 7 Hare, 410 ; Forster v. Roivlavd 7 IT. & N. 

103; Clarke v. Fuller (1804), 16 U. B. (n. 8)24; Caijleqy. llWpo/e (1870), 39 
L. J. (cil.) 609 ; Nesham v. Selby (1872), 7 Ch. App. 406 ; Cros^leq v. Maycock 
(1874), L. R. 18 Eq. 180; Stanley y. Dcwdrswtll (IS71), L. R. 10 0. P, 102; 
Wxkox V. Redhead (1880), 49 L. J. (cn.) 539; Moritz v. Knoivks (1899), 43 
Sol. Jo. 529, C. A. In Cayley v. Walpole^ supra, the con-ospondonco showed a 
concluded agreement; and see Wml v. Svarth (1855) 2 K. & J. 33 ; Cavnleiro v. 
Paget (1865), 4 F. & F. 537. As to agroemout for renewal, see Price v 
Asehetou (1834), 1 Y. & C. (ex.) 82. 

(g) Honeyman v. Mairyat (1855), 21 Beay. 14. 

Ui) Warner v. Willingten (1856), 3 Drew. 523. 

(i) See Jolliffe v. Blumberg (1870), 18 W. R. 784 (draft lease approved by tho 
lessee ; alterations made by the lessor, but not insistod on). 

(k) Jones y. J)aniel^ [1894] 2 Uh. 332; sec Donuison v. People's Caf6 Co. 
(1881), 45 L. T. 1S7, 0. A. ; and so where tho accoptaiico is accompanied by a 
suggestion as to covenants to be inserted in tho lease (Cartwright v. Miller 
M877), 36 L. T. 398); or a statement that a draft contract will ha sent in 
due course ( Vale of Neath Colliery Co. v« Fnrnese (1876), 45 L. J. (ou.) 276). 
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818. When the terms of the agreement have been committed to Sect. s. 
writing, in a form recognised by conveyancers as suitable for a con- ReaQlsites 
tract entered into ui)on due deliberation and with legal advice, this Agree- 
is said to be a formal contract, and it is binding when executed by 

the parties. Such a contract contains the terms mentioned in the 
preceding paragraph, and also a concise statement of the reservations Fonnol 
(if any), and the covenants and provisoes which are to he inserted contact- 
in the lease (/). Put it is not necessary that there should be a 
formal contract. A concluded contract may bo contained in an 
informal document or doenment.^, such as a letter or series of 
letters (m), and it is Kiiiru.icrt if, on the documents ns a whole (n), 
there ultimately aj)pcar.s to be an uiiconditioi\al acceptance on one 
side of all the tmins oITured by the oilier (y). 

819. If Ihi! terms of Iho, contract are in f.iet agreed between Oiicration ot 
tliii iiart'CB, a provision that a formal conliact shall be prepared ”>fornial 
and executed does not jirevent the terms as agreed from con- tramT^-ed 
btiUiling a concluded contract (p) ; but where the 111 ( 0 ™!.!! contract 

is expressly made “ subject to a formal contract,” thei’e is 
no binding contract until the formal contract has been prepared 
and signed (q). 

820. A contract for a lease may be cntcroil into by an apont, but Agreomenti 
he inujst be properly autlioridc^l for that purpose (?■), A house agents; 

(l) For Umri'* of snrli a contract, son lOncychipx'fiiu of Forms ami Prpcotlents, 

Vli., j»p. 1()3 et s€>/. 

(m) See Ihr v. AynU (ISi:*.’). & 0. Sir* 

fn) See title (V)^’TR\CT. Vol. VIL, pu. 352, 1*572, note (r); Bellamy ▼. 

(1S90), 45 Cli. 1). ISl, 491 ; uivl S. C\, [1891] 1 Oh. 412, 0. A. (whore 
thp quostion of coiioliidetl contruct was not. lieult with); Mn.^on v. You iSuch 
(1899), 15 T. Ti. 11. 4;J0. 

(o) Sen Holland v, Ktfre (1825), 2 Sun d-. St. 191; Ch'-e v. Beanmoi.t (^1847), 1 
I)*' G. & Sm. 397 ; Chiniiork v, Blj {M arch ioh ess) (1805), 4 I>ti G. J. & Sin. 638, 

61fi. 

(p) Bidgwai/ V. Whaidon (1857), 6 II. L. Cas. 238; Cltinnock v. Ely 
{jllarrhiohcss). suvra ; Kossifer v. Miller (1S78), 3 Ap]*. Cas. 1124, 1138; Crvssley 
V. MatfCocl: (1874), L. K. 18 Eq. 180, ISl ; Dolton Varhiers v. Lnmhcri (1889), 41 
Ch. D. 295, 300, C. A. ; tHhy v.y/o/fn.-'e/i, [ 1896] 2 Ch. 737 ; and there may be a 
binding contract, though there is a stipiihition for a proper lca.*«o to be drawn 
lip and appifivcd by one of the parties and his solicitor [BaiUe v. Addison (1682), 

31 W. E. 320; ChijyHnJifld v. Carter (1895), 72 L. T. 487). 

(j) Chinvock v. Ely {Marehiont^s) sMjira; CrossUy v. Maycock, snjpra; v. 

Dutl (1877), 7 Ch. 1). 29; Harvey v. Barnard^ s Inn {Principal avd Ancients) 

(1881), 50 L. J. (cn.) 750; Hawhe^arorih v. Chaffey (1SS6), 55 L. J. (cu.) 

335; Page v. Korfolh (1894), 70 L. T. 23. North v. Percival, [1898] 2 
Ch. 128, C07if7'a, cannot be relied on (see Santa Fi Land Co. Foresial Land^ 

Timber J and Raihrays Co. (1910), 20 T. L. R. 534). Compare May v. Thompson 
(1882), 20 Ch. D. 705, 0. A. Tho stipulation cannot bo waived by one party 
alono, although the formal contract was to bo prepared by bis solicitor 
{Lloyd y. Nowell, [1805] 2 Ch. 714; and see Ball v. Brvlges (1874), 22 W. R. 

652). 

(r) Son P. 372, post. Ilia autihurity need not bo in writing {Coles v. ITwof AtVfc 
(1804), 9 Yes. 234, 250; Callaghan v. Pepper (1840), 2 I. E-j. R. 399). As to 
the nccossity of appointment of. tho agent by deed w’bore hois to execute a 
lea-so under ‘seal, see titlo Deeds and Otiter Instruments, Vol. X., p. 394. 

A mortgagee may create a legal term notwithstanding that ho purports to let 
Bs agent (C/foprnan V. Smith, [1907] 2 Ch. 97); as to lotting by a cestui gue 
trust, see Vallauos v. Savage (1831), 7 Bing. 595. As to death of tlie principal 
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Bgent'b gcuicral aiilliority is only to got olTers aud communicate 
them to his principal, and without special authority he cannot 
hind his principal by a contract («). The general authority of a 
steward or land agent is similarly limited, and he cannot contract 
to grant leases of farms {t). But a land agent specially empowered 
to manage and superintend estates can enter into an agreement for 
a usual and customary lease according to the nature and locality of 
the properly (a). An owner ratifies an unauthorised agreement 
if he lots the tenant into possession under it(l>). A land or house 
agent must exercise reasonable care in ascertaining the fitness of a 
pro 2 )osed tenant (c). 

Sud-Sect. 2. — I-’iidence of the (■ontnu.t, 

(i.) Memorandum in Wrilimj, 

821 . Although an agreement for a lease has been concluded, no 
action can be brought upon it unless the ogreement, or a 
memorandum tliereof sullieicnt to satisfy the Statute of Frauds (r/), 
is in w riting and signed by the party to bo charged therewith or his 
lawfully authorised agent (rZ); or unless there has been such part 


see (*a7r v. Lcvnnj.don (KSO’.i), |i*mv. *11 ; tin ti» not being nccording 

to prinripars iiitou1ioii.<a, ecio Ilthham v. J^ngtey (ISII), I Y. & C. C/h. Cas. 175 ; 
as to agent taking lease iVoin bis principal, see Hehey {Lord) v. Rhoades (1S27), 

1 BIL (N. s.) 1, 11. Fi. ; Midtmy V. Kfimun (ISI‘2), 2 IV. & War. 31, 3S ; compuro 

Ilos^dter v. (1813), •! Hi. & War. 4S5 ; and boo Taylor v. t>ahno\ (1838), 

4^1t. & Cl*. 131. 

{a) W’uiicy, \\of,oH (1S78), 1 L. 11. Tr. 402, 405; Thuman v. 7M (1907). 97 
L. T. 239; w-o Hamer v. Hhtu'p (1874), Ji. 11. 19 Eq. 108. Consequentlv a 
house agent bus no authority to let an inteuding tonant Into pnssesRion (see 
jS/fl'A' V. Ci'eive (1800), 2 F. Sc F. 59 ; tide Agency, Vol. I., pp. 100, 167). 

(<) V. (itirdutr (1856). 21 13oav. 510; Mortal v. Lym^s (1858), 8 I. Ch. B. 

112, 117 ; 606 Jiidgway v. Whaiton (1854), 3 D© G, M, & G. 677, 688. 

(«) Peers v. Sneyd (1853), 17 Jkjfiv. 15i ; and see Firman v. Ormonde {Loul) 
(1829), Boat. 317. Unu.-ual terms rcqiiiro ilio Function of the owner; see 
Turnery. Hutchison (1860), 2 P. & V. iSf); Jte Tcarson ami I' Anson, [1809] 

2 Q. B. 618. 

{h) Powell V. Smith (1872), L. 11. 14 Eq. 85 ; and as to ratification, soe title 
Agency, Vol. I., pp. 173 ct seg. 

(c) Ileifs V. Ttndall (1801), I B. Sc S. 29G, 208; Boe title Aokncy, Vol. I., 
pp. 185 et scq. Ab to the right of un agent lu commisBion, Fce tbuL, p. 194. 

(d) Statute of Piauds (29 Cur. 2, c. 3), s. 4, which refers to '*any con- 
tract or Bale of lands, Icnoinoiifs, or liorcditiiuientd, or any interest in or 
concerning them.” An agreement f(»r a lease is a contract for an iulorest in 
land, and i.s within ihid.,s. 4 ; see Fuavs v. Huberts (1826), 5 B. Sc 0. 829, 839; 
Falmouth {Earl) v. Thomas (1832), 1 Cr. & M. 89 ; Sandcrmi v. Graves (1875), 
L. B. 10 Exch. 234. Although a lodger lias not ozclubivo pf^FscsBion of tho 
premisoB which ho occupies, }ot if a soparato part of u house is assigned for 
his occupation he has an interest in laud within tlio statuto, and an agreement 
for the letting of lodging.^ requires to be in writing (Toman v. »S7a?7ip (1815), 
1 8t.nrk. 12 ; Edgey. Shajj'tml (1831), 1 Or. & J. 391) ; but not an agreement for 
board and lodging, which does not give tho right to ^cpaiato occupation {Wright 
▼. Slavert (1860), 2 13. & E. 721). An agrromcni under whieh a pxirchascr of 
crops is entitled to oxcluhivo pobsession ia within the btatuto {Crosby v. 
Wadsworth (1S(»5), 6 East, 602) ; and, as to a piirehabor of crop<, sco Poultir v, 
Kdlingltcck (1709), 1 Boa. & 1\ 397; WaxVUmjion v. lirialow (1301), 2 Bos. Sc P. 
452 ; Mayfield v. Wadsley (1824), 3 B. & C. iio7. An iucorpuicul hereditament 
coiifera an interest in land, anil an agreeuiont for a lease of such an interest 

a right of aporting—is within the statute (Jra55ar v. Zee (1882), 9 Q. B. D. 
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performance of the agreement as. to dispense in sguity with 
compliance with that statute (e). All stipulations which are 
BubBtaiitially part _ of the agreement for a lease must also be 
evidenced by writing, even though by themselves tliey are not 
within the statute (/) ; but an agreement which is merely 
collateral to the agreement for a lease, and which is not by the 
statute required to be in writing, may be made verbally (,<;). The 
contract, though itselt required to be in writing, may be altogether 
rescinded verbally ; but it cannot be varied verbally, even though 
the part affected by the variation would not by itself require to be 
in writing (//). 

822. A memorandum to satisfy the Statute of Frauds (i) need not 
be made at the timo of the contract (J), nor contained in a single 
document, nor delivered by one of the parties to the other, it 
may be made at any time, provided that the contract has been then 
concludod (/i*), and that the action on the contract has not been 
coinmonced (Z) ; it may be contained in several doenments, provided 
tliut these refer to each other or can ho connected by reasonable 
inference (in ) ; and it may be addressed by the party to be charged 


315, 0. A.)- The apent need not be auUioriscd in writing (Cfinan v. CooJee 
(1802), 1 Sch. & Lcf. 22; and see title AGENCY, VoL L, pp. 15G et Btq.). The 
defoneo of the Statute of Frauds (29 Car. 2, c. 3), must bo specifically 

§ leaded (U. S. C., Ord. 19, r. 15), and if the defendant han omitted to raise the 
efence in an action brought on the agreement, ho cannot raise it in a 
Bubsofpicnt action {Ilum'pUrias v. llumphriu^ [1910] 2 K. B. 531, G. A.). 

(c) See p. 370, poai. 

(/) Such as an agroemont, on letting a house and f iiniitiire, to send in more 
fiu'nitiire {Mechelen v. Wallace (1837), 7 Ad. & El. 49 ; Angell v. Duke (1875), 32 
Tj. T. 320) ; or an agreement by the lessor to sell fixtures and make improye- 
meiits ( Vitughnu v. f/ancoch (1840), 3 0. B. 766). 

{if) As to such agroeiDoiits, see title Deeds and Otuer Instruments, 
Voi. X.,p. 417. 

Ui) Harvey v. (Jrahham (1836), 5 Ad. & El. 61 ; see title Contract, 
Vol VII., p. 422 ; and see t^andirson v. Graves (1875), L. B. 10 Exr.h. 234. A 
draft loaso subsequently prepared oaunot be used to explain the contract 
{Haywood v. Cope (1858), 25 Beav. 140). 

(f) See note (d), p. 372, ante, 

(j) Skfppcy^ V. Herri'ion (1805), 5 Esp. 190, per Lord ELLENBOROUGn, C.J., 
at p. 193 ; and fur a fuller stutemont of the roquisitod for a momoraudum under 
the statute, see title Contract, Yol. YIL, p. 367 ; as to siguaturo, see 
p. 375 ; as to signature by an agent, see «5td., p. 377. Signature by the agr^nt s 
dork is not sultlcient (see ihid., p. 379, note (.r) ) ; rotter v. Peiere (1695), 72 Lb T. 
024. A bare entry by a steward in his employer's contract book is notevidonco 
by itself of an agreement for a lease between the employer and the tenant 
{Uharlewood v. Bedford (/)uA*e) (1738), 1 Atk. 497). As to signature on behalf 
of a firm, see Pvana v. CuHia (1820), 2 C. & P. 290. 

(A) Monday y. Asprey (1880), 13 Ch. D. 855; see Powell y. D lion (1814), 2 
Ball & B. 416. 

(Q Lucas y. Dixon (1889), 22 Q. B. D. 357, 0. A. 

(to) Verlander y. Codd (1823), Turn. & R. 352, 367 ; Warner y. Willingien 
(1656), 3 Drow. 523; llidgirav v. Wharton (1867), 6 11. L. Cas. 238; Baumann 
V. James (1868), 3 Ch. App. 508 ; Long v. ilftVfar (1879), 4 C. D. 450, C. A. ; 
Cave y. I fastings (1881), 7 Q. B. H- 1^25 ; see v. Dunn (1887), 34 Ch. D. 

509,575; and' see title Contract, Vol. VII., p. 370, note(x). As to a letter 
roforring to a draft lease, see Craig v. Ellioit (1886), 15 L. R. Ir, 257. There must 
be certainty os to the document referred to ; see Frits y. Qr^ih (1861), 1 Do 
Q. kT. & G. 80, C. A. See, fuither, title Contract, Yol. YII., p, 369, note (a) . 
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Parties. 


Property, 


Term. 


to his agent (n). But it mast slate the follo^villg esseotial 
terms of the contract (o) : — 

(1) Tlie parties to the agreouicnt ( p), either byname, or by sacb 
terms as will enable them to bo idoii tilled by verbal evidence 
independent of the contriurt. 4'hus the term “lessor” is not 
suflicient, since it depends for its meaning on tlie contract {q), but 
“ owner ’* is sufficient (r)- 

(2) Similarly, the promises to bo demised, described in such 
a manner as to enable them to be identified, and for this purpose 
extrinsic evidence is admissible, including verbal evidence (s). 

(3) The commencement of the term (i), and its duration (a), 
hub as to the commencement of the term, it is salficient if this 
appears by reasonable inference from the circumstances stated in 
the memorandum (a). If tlie dale of commenccincnt is not 


(w) (ixhbon V. IJolland (ISOo), L. 11. 1 C. i\ 1. 

(o) See p. 300, ajitf; and see Tf'iV/mma v. /.a/*c (lSi;9), 2 E. A E. 340, 301; 
Clarice V. J^ulkr (ISCI), Id 0. II. (n. S.) 21. 

(p) Ji’tV/iums V. Lfl/rc, snpia; Warner v. WilUnyton (1S50), 3 I>io\v. 023; 
Doiiniaon v. People a Ca/e Co. (ISSl), 45 Ij. T. 187, 0. A.; soo Williams v. 
t7or(/an (1877), 6 (.’h. I). OIT. It nut essential that the names should bo in the 
body of tho document ; the Ripfiiatuir inuy bo a siiirKsiont statoment of the naiiio 
(Slokdl V. Au'cn (ISSO), 01 Ji. T. 18, C. A.). Koo title CoxrTtAcT, Vol. VIL, 
p. 370. A person named as a party may bo an agent for nn undisclosed 
principal {^FUbij v. UoifiadU [1800] 2 Ch. 737). 

(o) Donnison v. People's Caje Co., supra, atp. ISO; coinjiaio Potter v. IhiJTield 
(1874), L. E. 18 Piq. 4 (“vendor” held insumcient) ; Couinbe v. Wilha, [1801] 3 
Ch. 77 (“ landlord” held insulficient). 

(r) I^olv V. Lambtri {WTi-V), L. 11. 18 Eq. 1; Rossittr v. Miller (1878), 3 App. 
Gas. 1121. 

(a) Sheers and Seijeaut v. Thimhlvby A Son (1807), 13 T. L. E. 451, 453, C. A. ; 
and ace title CowTJiAcr, Vol. VI 1., p. 372, note (c). Tho ngreeinout i^ not 
enforceable if the premises to \)Q demised arc allogother uiiei‘itaiu [UvuasUr 
1)c TraJI'ard (1882}, 31 L. J. (cii.) 554) ; but it is enforceable where they aio 
substantially ascerlaiiiod, but tlie boundaries arc loft for future del erniin.it ion 
{Haywood v. Cope (1858), 25 Ecav. 140); Wesley v. Ha^/.'cr (1878), 26 W. li. 
368 (" land at Forc&t Onto ” sufficient when expliu'ned by verbal evidence) ; and 
SCO the Blaloment of exprc.ssions which have been held sufficiently dohiuic in 
Sheers and Serjeant v. Thimblvhy & Stm, supra, ptr OlliTTr, J., at p. 453. 

{t) Blore V. Sutton (1817), 3 Mer. 237; Clarice v. Fuller (1864), 16 C. B. (n. s.) 
24,37; Neshamy. Sclly (1872), 7 Ch. Apj>. 406; Cariviriyht Miller 
36 L. T. 398. Tho date, if agreed at the timo of the contract, may l>e asoer- 
tainod from subsequent corre.'spondeiice r. Hay (1805). 72 L. T. 2SI). 

(/t) Clinan v. CV^oAc (1802), 1 Sch. & Lef. 22 ; Clarke y. Fuller, supra; Gordon 
V. Trevelyan (1814), 1 Frice, 64 ; Car- v. Middleton (1854), 2 Drew. 200 ; Bayley v. 
FUzmuiiriee (1857), 8 E. & B. 664, Ex. Ch. ; (1860), 0 11, L, Cas. 78 ; Gilbert v. 
Hall (1831), 1 li. J. (ch.) 15. It L> suflicient if tho t^Tiii is uscortainable with 
certainty ; see Edwardes' Menu Co. y. Chudhiyh (18!t7), 14 T. L. It. 47, 64, 0. A. 
P* so long as the property remains in the lc.ssor’8 hands ” ) ; compare Kensington 
[Lord) V. Phillips (1817), 5 Dow, 61, H. L. On an agreement l(»r an underloase 
with a nominal reversion, the length of the reversion must ho stated Uhllxng 
V. Evans (1867), 36 L. J. (on.) 474). Where the lease is to bo for lives it is not 
e*=4eiitial that tho lives should be named in tho agreemont, since in the absence 
of stipulation to the contrary, it is ffir the tenant to noiuiTiale them [Fitzgerald 
V. l^'icars (1839), 2 Dr. & Wul. 298; compoio Peniland y. Stolces (1812), 2 
Jfcill & 15. 08; Kensington [f.ord) v. PhilHps, supra). An option for a 
lease for seven, hmrieen, or Iw'onty-ono years is on agreement for a lease for 
twenty-one years determinable at*Rovcn or fouricen years at the option of the 
lessee [flersey v. Qihlett (1851), Irt Boav. 174), 

(a) Phdan ?. Ttdeasile (1885), 15 L. U. Ir. 169, C. A.; Bt Lander and Bagley^s 
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expreasly fixod, but the rent is made payable from a certain date, sncr. s. 
tbie ie treated as the date for coiiimoncoment of the term (&) ; and 
usually the dale when possession is given is the date of commence- for Agree- 
ment (c) ; and so, if possession is to be given on a future event, 
such as the payment of money, the occurrence of the event fixes Lowe- 
the date of commencement (d). In the absence of circumstances 
showing the date of commencement, it will not be presumed that 
the term is to commence at the dale of the agreement (e). 

(4) The amount of the rent to be reserved ; or the memorandum Rent 
must state circumstances from which it can be ascertained (/), and 
also the amount of any fine or other consideration (p), 

(ii.) Parol Evidenet. 

823 . Although there is no memorandum (A) of an agreement for Part 
a lease such as to satisfy the Statute of Frauds (i),yet if the agreement performance, 
has been partly performed, parol evidence of it may be given in an 
action for specific performance (fc). Such evidence must clearly (J) 
establish that there is in fact a concluded agreement (ni), the terin.s 
of which are certain and definite (») ; and that there has been part 


Contract^ [1S!H2] 3 Ch. 41. Under an aKic cLiiuit for uu oxtonsioTi or renewal of 
an oxif^ting tona, the commencement of the new term fsom the expiration of 
the old lenii {Virlauder v. Codd Turn. & IL 3-VJ; Wood v. Alyvmrd 

(1887), 58 L. T. 002, 0. A.). 

f/O Weduj V. Walhir (1878), 26 W. l\. 368. 

(f) Jit' Jadhder and iUitjUifs Contrwt^ 8u/ira. T5ut the words immediate 
if required” do not fix tho commencement of the term {Roch Porilaid 
Ctmtni (h. v. IfVW* (1802), 52 L. J. (cn.) 214). 

'd) Krsl'iue v. ArmMTontj (1887), 20 L. 11. Ir. 290, C. A. 

MarshnU v. Ikrridtff (IS81), 10 Cli. D. 233, C. A. (ovorrulinf? Jaqnes ▼. 
Mhiar (1877), 0 CJh. J). 153); v. HhbscU (1882), 11 L. R. Ir. 173 ; White v. 
M' Mahon (1886), 18 L. R. Ir. -ICO ; Ilv-mphery v. Conyheare (ISOO), 60 L. T. 40, 
C. A. 

(/) Baumann v. James (186^, 3 Ch. App. 508. 

\tf) Dear v. Verity (1869), 38 J4. J. (cu.) 486, 0, A. ; compare title Guaiiaxtee, 
Voi. XV., p. 457, note (d). 

(/i) rural o\ idonce is not adinisBililo to contradict or vary u wiitton document ; 
Bee titles Contkact, Vol. VIJ., p. 623; Deed;* axd Oiher Lnsteuments, 
Vol. X., p. 444, Evipexce, VoL JGIL, p. 5G6; but it is admissible in order 
to show the extcrniil circuinstancos which enable its offect to be ascertained, 
such ns the coiulition of tho property at the time wlieu tho leaso is granted 
(/>ofl d. jPVfcfamI V. Burt (1787), 1 Term Rep. 701; Baird v. (1861h 4 

Macq. 127, 149, II. L.); eoo title Dkei^s axd O'JUKU IxsTiirMEXTS, Vol. X., 
p. 44S, note (0) ; and as to admitting ovidcuco of custom, of collateral parol 
agreemoTits, and of the meaning of technical words, see ibid,, pp. 446, 447, 449 ; 
Custom and Usaoes, Vol. X., p. 261. 

(»J 29 Cur. 2, 0. 3. 

(k) Seo title Si*eoific Peefoumance. 

(l) Mortal V. Lyons (1858), 8 I. Ch. E. 112 ; seo Filliny v. Armilage (1806), 
12 Yes. 78 ; Morphett v. Jones (1818), 1 Swan. 172; Reynolds v. Waring (l831), 
You. 346; Nunn v. Fahian (1865), I Ch. App. 35, 39. 

(m) Thynne(Lady E.) v. G'/6////f7//(£aW)(l848),2 H. L. Cns. 131, 158 ; Faulkner 
V. LlewelHn (1862), 31 L. J. fcii.) 519 ; Price v. Balushury (1863), 32 Beav. 416, 
459. aniraiod (1866), 14 K T. 110, H. L. ; Howe v. Hall (1870), 4 I. E. Eq. 242; 
Richards v. Hortk London Rail. Co. (1871), 20 W. R. 194; Phillips v. Aldertm 
(1876), 24 W. R. 8 ; Bertel v. Neoeux (1878 1, 39 L. T. 257. 

(n) Clinan v. Cooke (1802), 1 Sch. & Lef, 22, 40; Cooth ▼. Jackson (1801), 6 
Vcs. 12, 38 ; Price ▼. Saluahury^ supra ; Richards v. North London Rail. Uo., 
sitjtra. 
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sbot. 1 p«rforiDR&ee of a kind recognised as proper to exclado the defence of 
Re<ialBites the stntute (o). For this purpora the acts relied upon must be 
for Agree* uneqnivocnhly referable to some such agreement aa that alleged ( p), 
meat for must imply the existence of the agreement (q). If both these 

Lease. matters are proved, and if the agreement is sneh that, if it were 
in writing, the plaintiff would be entitled to specilic performance 
of it, he is entitled to specific performance, notwithstanding the 
absence of writing (r). The doctriuo applies to verbal agreements 
to grant casements (s). 

Acta of part 824. The following acts or circumstances are sufficient to con- 
p^onnance. slitute part performance (1) Entry into possession and expenditure 
of money in improvements in pursuance of the agreement (a) , or entry 
into possession alone (b ) ; (2) expcnditm'e of money in alterations 
by a tenant already in possession where the expenditure is not 
obligatory on the tenant under his existing lease (c) ; (3) payment 
of rent by a tenant in possession at an increased rate (d). In the 


(fi) Tho i^crformauco ou one side niusl bo such as to make it iiicqiiit<tble for 
the other side to set up tho statute {Mmdy v. Jolb'ffe (1839), 6 My, & Or, lli7, 
177; Maddison v. Alderson (1883), 8 App. Cas. 467, 475); and sue titled 
Contract, Vol. ^^l., pp. 379, 380; Equity, Vol. XlTl., pp. 12, 65. 

(р) Cooi/i V. Jackson (1801), 6 Vos. 12, 38 ; Kx parte //ooper (1815), 19 Vcs. 477, 
479; MurpheH y. Jones (1818), 1 Swau. 172; Alderson v. Mwhiibim (1881), 7 
Q. B. I). 174, 178, G. A. ; affirmed, suh itom. Maddison v. Aldtrson, sitpra, 

(7) Frame v. Dawson (1807), 14 Ves. 386, 388; Dale v. JlamiUon (1816), 5 
Hare, 309. 

(r) Nunn v. Fabian (1865), 1 Oh. App. 35. But tho doctrine of part per- 
formance of a puTol agreement ia not to be extended ; and it is not applied so 
as to enforce performance of an agreement to Ica^c under a power whero tho 
terms of the power Lave not been complied with {^Phillips v. Edwards (186-1), 33 
Beav. 440) ; or whoro the leaso would ufloct roinaindormeu {Trotman v. Flasher^ 
Flesher v. Troiman (1861), 3 Giff, 1, 10; lilure v. Sutton (1817), 3 Mor. 237). 

(s) McManus v. Cooke (1887), 35 Ch. T). C8l. 

(а) Lester v. Foxcroft (1701), Colh-s, 108, 11. L ; 2 White & Tiid. Ij. C., 7th od., 
460; Gregory v. Mighell (1811), 18 Ves. 32S; Mundy v. JoUiffe (1839), 6 My, & 
Cr. 167; Surconie v. i’lnniycr (1853), 3 Ho G. M, & G. 571, C. A. ; Shillihter r. 
Jarvis (1856;, 8 He G. M. & G. 79, G. A. ; Bmeike v. Chudwicke (1856), 4 W. R. 
687; Farrall v. Davenport (1861), 3 GifT. 363, aflirmed, 8 Jur. (n. a.) 1043; 
Iteddinr. Jarman (1867), 16 Ji. T. 449 ; Phillips v. Alderion (1875), 24 W. K. 8 ; 
see ChappeU v. Gregory (18G4), 34 Beav. 250; He Sullivan's Estate (1889), 23 
L. R. Ir. 255. The caso for specific porformanco is stronger where the losaor 
has acquiesced in tho expenditure; ace Z>ann v. £ipfffT/er (1S02), 7 Yea. 231, 
236; Ettmsden v. Dyson (1866), L. R. 1 H. L. 129; Flimmer v. Wellington Cor- 
poration (1884), 9 App. Gas. 699, R. 0. ; Civil Sirvice Mumal Instrunieni Assodor 
Hon V. Whiteffmn (1899), 68 L. J. (CH.) 484; aud see, generally, title SrECiFic 
Pjebformance. 

(б) Wilts V. Stradliny (1797), 3 Vos. 378, 381 ; Boardrmn v. Mosfyn (1801), 6 
Vea. 467, 470; MorpJiettY. Jones (1818), 1 Swan. 172; PainY. Coombs (1857), 
1 He G. & J. 34 ; Wilson v. Wtst IlaiUepool Bail, Co. (1804), 2 Ho 0. J. & Sm. 
475, 485, 0. A. ; see To^etd v. /ifderts (1894), 10 T. L. R. 437. 

(с) Siiiherlaml v. (1841), 1 Hare, 26; see Wills w Stradling, supra; 

Froine v. Dawson^ supra, ]^ponditure by a sub losace, with tlie leasee’s know- 
Mge and approval, has the same effect ( v. Evans (1875), L. R. 19 Eq. 

(<f) Wills V. SiradUng^ supra; Nanny, Fahian, supra; ITowey. 7/aW(1870), 
4 I. R. Eq. 242; Humphreys v. Green (1882), 10 Q. B. H. 148, 156, 0. A. (but 
see ibid., iper Brett, L.J„ at p. IGO); Conner v. Fitzgerahi (1883), 11 Ij. B. Ir. 
106 ; Miuer and Aldworih^ Lid. v. Sharp, [1899] 1 Ok. 622 ; though, in general, 
payment of money is not aa act of part performance [Frame v. Dawson, supra; 
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first oase the part performance is referable to an original agreement Swr.s. 

for a tenancy ; in the second and third cases, to an agreement for a ReQataites 

new tenancy. But mere retention of possession is not in itself foritfree- 
sufficient («) ; to allow it to operate as part performance there must mentfor 
bo special cii'cumslances showing that it is necessarily referable to 
an agreement for a lease (/); nor is the expenditare of money by 
the intending lessor a sulUcient act of port performance (y). 

Pcd-Sect. 3.—Slampi. 

825. An agreement for a luase, or with respect to the letting Stamps on 
of any lands, teneinnuts, or heritable subjects, for any term not 
exceeding thirty-five years, or for any indefinite term, is chargeable 
with the same duty as if it were an actual lease made for the term 
and consideration mentioned in the agreement (/t) ; that is, the stamp 
is ad calore/H on the rent and premium (if any) according to the 
scale applicaliln to leases (i). 'Where the term is definite and 
exceeds thirty -five years, tlie agreement requires a 6d. stamp if 
under hand, and 10«. if under seal (k). The foregoing applies to 
an agreement to grant a h ase. An agreement to accept a lease, 
signed only by the lessee, requires a 6d. stamp (/). 

Where a parol ngreement for a lease is made on the terms of a in genenl 
pi'ovious olTer in writing, such offer is admissible in evidence without 
a stamp (ni); but an acceptance in writing must be stamped (n\ 
notwithstanding that the offer was verbal («). Signature is not 
necessary to render a document liable to stamp duty. If a docu- 
mciit has hoen treated by the iiartics as the record of their 
agreement, it is not admissible in evidence without n stamp, 
although it has not been signed (p); and, a fortiori, whero it is a 
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minute of tenuo of letting by auction and is signed by the 
auotionecr (< 7 ). Where nn agreement refers to the teiins of an 
abandoned lease, it is sufficient for the agreement only to be 
stamped (r). provided the Icnso has not been operatiro («). 

If ibere is an agreoinnnt in \\'riting it must bo given in evidence ; 
the lessor cannot avoid doing so by suing for use and occupation 
generally ( 0 , unless, perhaps, his own evidence does not disclose the 
existence of the agreement (a) 

Seot. 8 . — Breach of Agreement for hease. 

828- Upon the refusal or omission of either party to nn 
agreement for a lease to perform the agreement on In's part the 
other is usually entitled to maintain an action for spocitic perform- 
ance (jb) ; but this being an equitable remedy (c), it is in the discre- 
tion of the court whothor it shall bo granted, and it will not be 
ordered if the agreement is uncertain in any material respect (d). 


tho footing of tlio proposal being in fact mado, it u not nocf'asu.ry to podiK c the 
dociinient in proceedings to recover possession, and lienre it is no objection that 
it is not stamped {Dne d. liivtjlmmy, Cartwivjht (1820), 3 11. & Aid. 32(5). A 
signed approval of a diaft agr<‘fiiiont is only evident;© of an intention to agreo, 
and can oe given in ovidenco witbont a 5lam[i (Doc d. Lambourny, Pedy/iph 
(1830), ^ C. & P. 312). 

(^) Ramslottom y. Morih p (1814), 2 M. & S. 14o ; but a written papnr contain- 
ing tlio terms of letting, 'delivered by the auctionct'r to tho bidder, but not 
signed bv tho auctioneer, has been bold not to require a stamp (Uamahotiovi y, 
Tauhr^dgt> (1814), 2 M. S. 434), 

S Ptarce v, (Jbealyn (1835), 4 Ad. & El. 225. 

Titr'iicr V. Poiotr (1828), 7 15. & C. (325. And fuithor as to &Lijnps on 
agreements, title Contracts, VoK VII., pp. 5:15 ef 
(/) Breivtr v. Palmer (1800), 3 Jisp. 213. S»e ('ftUrdl v. Ihbbtj (1895), 4 15. & 
C, 466 ; and compare Sirofher v. Parr (1828), 5 15ing. 130. 

(a) Marston v. Prun (1835), 7 0. & P. 13; Fri/ v. f'/ apman (1830), 5 Dowl. 
265 ; Wafs'^n v. King (1S1G), 3 C. B. 008. 

(5) See title Specific Peufoum\nce. I'^onnoily it was tho practice to ante 
date the loa*-.© wlioii this was noco'^Sdry to eiiuMo tbo paiiios to try their Jogul 
rights (Lillie y. Ligh (1858), 3 Ilo G. & J. 201, ( ■. A. ; Puyniz v. FvrUiiv' (1859), 
27 Bcav- 393 ; Ilan\iiiy. /..ay (ISGO), 2 Do G. P. ct J. 05); and in Irohind tho 
lease, it seein.s.is still anto dalid, .-co Jlf’Jhroi/ v. Trat/J, [lOOSj 1 I. R. 4.')9. An 
agreomeiit ff>r a Icaso UBiially imposes ublipations whiuli form suUic.iont cun^ 
Rideration ; see also I*a/mer v. JJa'ntlton (1703), 2 liidg. Purl. Jiop. 535, 549; 
Moore v. Crofbm (1S4G), 3 Jo, & Lat. 4oS. 

(c) Soe title Equity, Vol. XU I., pp. 11 ci ec./. 

(d) Price v. AssMon (1835), 1 Y. & (J. (i^x.) 4U ; Price v. Grt filth (1851), 1 De 
O. M. & G. 80, 0. A. ; •.f'fery v. Stephens (1800), 8 W. U. 427 ; Oxford. Corpora- 
tion y. eVou; (1893), 09 h. T. 228. in tlio frdlnwiug cases the objection of 
uncertainty was not suhtained (PoiM v. Lortgrove (1850), 8 Do G. M. & G. 357, 
C.A. ; Parh'cr v. Tasv'tU (1858), 2 Do G. & if. 659; Oxford v. Provand (1868), 
L. It. 2 P. C. 135). x\n agreomont under which the lessor is to put the house 
in decorativo rcpaii’ is not uncertain (Samwla v. Isatnfonl (1802), 4 Gill. 43, 
diatiiiguishiiig Taylor y. Portinutvn (1855), 7 Do G. M. & G. 328, C, A. 
(drawing room to be ''handsomely decorated according to present style," too 
nncortaiii for specific performance)); nor is an agreomont under which tlio 
lossoe is “ to do all repairs, painting, papering, decorating etc." uncc-rfairi (Pear 
V. lerity (1809), 3S L, J. (cii.)297, 486, 0. A.); or on agreement to take a lioiipo 
when " complolo nml lit for habitation " (Fanlknfr v. Lkirdl/n (1803), 1 1 W. R. 
1056 ; aflirmM, 12 W. It. 193, C. A.). An agreomont by tho tenant to do certain 
specified " and other " works at a staled o^enso is not uncertain if the speciliod 
works in olleot will cost tho stated sum (Baumann v. Jainrs (1808), 3 Cii. App. 
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or if ii> involves hardship (e); uor will it be ordered if the per- 
foniiance can have no lienefioial rusulli, whore, for instance, 
the n<3;reod term has already expired (/), or where, if the plaintiff 
is the lessee, it apiiours that he will be unable, through insolvency, 
to perform the covenants of the lease (g ) ; nor where the granting 
of the lease M'ill involve forfeiture (A); nor, in general, will specific 
performance bo ordered if it involves the performance of work the 
execution of which the court cannot superintend (f). Eefnre the 
agreement is enforced any condition precedent must have been 
fulfilled (&) ; and a tenant who has gone into possession under the 


50.S) ; coiuparo TJuUussf-n v. Rcmllesham (Lord) 11 Jiir. 29; Gardner 

V. Fooks (IhGT), 16 AV. ll. 388. As to evicionce of Ihc uioiining of torms used in 
letters, sec i^kinner v. M^I^ouall (1818), 3 De O. & Sm. 366. 

(c) The agrcoiinMit iimst bo “ certain, fair and just in all its parts'* {Bujion 
V. LutiT (1710), 3 Atk. 363, prr Lord JJaudwicke, Jj.C., utp. 360 ; II aljioU [Loid) 
▼. Orfvrd (Lord) (1707), 3 \es. 402, 420. IIciicp, if the covonnuts of Iho lease 
will involve the Ic'^sce in pxpensps which he did nut anticipate, and if thib rosiilt 
is duo to the les'«i.r’s default, specific peifonnanco will not be onloicd {^rUdcslry 
V. C*ark8nn (1802), 30 Heav. 4l0j ; but it is oih'^TA'iso where the lessor is not in 
default, where, for instance, tlie lessee knowingly agrees to take a house in 
defective rcpiii'* (Cook v. Waiajh (ISOO), 3 201); and the lessee who has 

taken posHcssioii and inbistod on repairs being dono cannot refuse to accept on 
uiiderloase bocaiisc it contains covenants taken from the head lease of which he 
was unaware (Sash v. Cnhrane (1839), 3 Jur. 973). A mistake as to the legal 
effect of an agreement dcies not pi event specific pcih inn an co (Vowdl v. Smith 
(1872), L. Ik 14 Kq. 83, where the lessor understood that the effect of the lease 
being determinable at seven or fomlocu years witS to give him iLio option to 
dctCILaillC it). 

(/) ]VaHt')s V. Northern Coal Mining Co, (1855), 5 De G. M. & G. 039, 638; 
De. Diamtc v. ;l/fT;'</;n (1803), 11 AV. It. 1030; see irf*<f/'a v. Dim (1814), 3 
Vos. 13. 197 ; Neslilt v. Mtjjer (1818), 1 Swan. 2*23; compare Callaghan v. 
Pff'pfr (1840), 2 I. I'q. It. 399 ; and on the same ground an agreement for a 
yearly tenancy will nut in general be bpe< .licallv cnfoiccd (Clai/tonv, IlHngoiorih 
(18.")3), 10 Jlare, 461); though this will ho clone in a proper case (Lever v. 
Koffltr, [1901] 1 Ch. 513 ; see Jlanchesiir Brewery Cv. v. Coombs^ [1901] 2 Ch. 
608, 010); anrl as to lotting for a single day to ^iow a proccsbiou, see Glasse v. 
Woohjor and BoUrts (1897), 41 Sol. Jo. 573, 0. A. 

Uj) Scfile V. Mackenzie (1837), 1 Keen, 474, 485 ; see Buckland y, JJall (1803), 
8 Yes. 92. ihit the lvu.‘‘too in bankniptc}' is entitled to a giunt of the lease on 
eutoriiig into personal cuvenanta (Dowtil v. IJvyd (1838), 2 ik & J. 373). 

(h) Pcacoik V. Venson (1848), 11 Bcav. 365; sco /Won v. Affbfo/f (1864), 2 
Sm. & G. 437, 440 ; coiri]).'ire IlclUng v. LwMey (1868), 3 De G. & J. 493, C. A. 

(i) Coiisoqucntly spccitic performance will nut be onlciod of a building 

agi'ccinont except under special circumctances (Wolverhampton Corporation v. 
.^/i 7 iiona (1901), 49 AV. R. 553, C. A.) ; compare Blwkeity, Bates (1805). 2 Uem. 
& M. 270; Molifneiit v. Jlithard^ [1900] 1 Ch. 31; but if the contract includes 
the gi'auting uf a lease, specific perfurmnneo can bo ordered of the agreement 
for a lease and damages given fur breach of tlio building agreement (A'ciy v. 
Johnson (1864), 2 Ileni. & -M. 118 ; Sonmes y. Edge (1800), John. 669 : see Svm iM 
y, Joikson (1800), 1 John. & 11.319; Sirris v. Jackson (1802), 3 Giff. 390; 
Middlvtcm y, (/ranuwff/ (iNiil). 2 Do G. J. A. Sm. 142, U. A.). But for this purpose 
the agiecment must specify W'ilh b'^ifficiunt clearness the work to be dono; see 
iroocZ V. Sdcock (1884), 60 L. T, 261. It is no objection to gian^uig specific 
perfoimance tliat the lease is to conlain a covenant to repair (/*aa#o?. v. Newton^ 
supra). As to a covoniiut to maintain a vista through trees, see Armstrong v. 
CouWsiiffV 16 Dh. R. 138. 

(it) Abbot V. Blair (1800), 8 AV. R. 672; ModUn v. Snowball (1861), 4 
De 6. & J. 143. 0. A. ; Williams v. Brisco (1883), 22 Ch. D. 441, 0. A. ; 

and the lessee can resist performtuu e on the ground of non-execution of repairs 
notwdihstanding that ho has taken possession, unless he is banred by acquiescence 
(Lamare v. Dixon (1873), L. B. 6 U. L. 414). 


Sect. s. 
Breach of 
Agreement 
for Lease. 
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Breach of 
Agreement 
for Lease. 


Damagca. 


n.greeTii(>rit loses his right to speci/ic performance if he commits 
broaches of the covenants 'which would be inserted in the lease, so 
that the landlord, if the lease had been granted, would have a right of 
re-entry (f). If the lessor cannot make a title to the whole of the 
property, the lessee is entitled to a lease of so much as the lessor 
can demise, with an abatement of rent (7n). The remedy of speciilc 
performance must be claimed promptly (n) but delay on the i}art 
of the lessor may be excused wWe the lessee has been in posses- 
sion (o), and probably also where the claim is by the lessee (p). 

Whore an agreement is enforced against exocntors, the lease will 
be so framed as to exempt them from personal liability (g). 

827.^ The party complaining of the breach of an agreement fora 
lease, instead of suing for specific performance, can bring an 
action to recover damages (r); but he is not entitled to both 
remedies at once («) ; and where non-performance by the lessor 
is due to defective title, the lessee cannot recover damages for 
loss of his bargain (t), but only the actual expense to which he 
has been put (a) ; but, if the default on the part of the lessor is 


(l) Jhll V . Uarelay (IBll), 18 Vea. SB, 68 ; Tunno r . LewU (1881), 1 L. J, (cu.) 
177 ; Grtynry v. Wihon (18d2), 9 Haro, 683; Pain v. CoomhB (1857), 3 Sm. & G. 
449, 4G7. Similarly as to an intending underlessee who has committed acts 
which would be a forfeiture of the head lease [Lewis v. Bond (1853), 18 Beav. 
85). In such a ease the tenant is not entitlod to relief under the Conveyancing 
and Law of Property Act, 1881 (44 & 46 Viet. c. 41), s. 14 [Swain v. Ayrca 
(1888), 21 Q. B. D. 289, 0. A,) ; contra where a breach is oiih” apprehended 
(TTi/Ztififia V. Vheney (179G), 3 Ves. 65^. 

(7/0 McKmzie v. Utsketh (1877), 7 Oh. D. 675; Burrow Scammell (1881), 19 
Oh. 1). 175. 


(n) See title Equity, Vol. XIII., p. 174 ; Haxham v. Llewellyn (1873), 21 W. E. 
570, 766 ; and compare Oarreit v. Beshorough [Bari) (1839), 2 Dr. & Wal.441 ; as 



lord’s right to compel renewal, 
Broom (1840), 3 Beav. 36 ; 


^ , , - X /. - Bury (ISCO), 10 

I. Oh. B. 387 ; Norrii v. Jadcson (1862), 3 Giff 396; contra^ Davenport v. IF a/ ter 
(1876), 34 L. T. 168; Powis v. Bgnecor [Lord) (1877), 35 L. T. 910. As to 
forfeiture of a right of renewal by delay or acquiescence, see Baynham v. Guy's 
Hospital (1796), 3 Ves. 295 ; London Corporation v. Mitford ^1807), 14 Ves. 41 ; 
Walker y. Jeffreys [\%^2\ 1 Hare, 341 ; Monninorris [Earl) v. FKAffe (1814), 2 
Dow, 469, n. L. ; Drew v. Norbnry [Earl) (1846), 3 Jo. & Lat. 267; Morgan v. 
Gurley (1851), 1 I. Oh. B. 482; and of the landlo: 
see Pilson v. Qpratt (1889), 25 L. R Ir. 5. 

(^) Phillips V. Everard (1831), 5 Sim. 102 ; Page v. 

Stephens y. //otAnm (1855), 1 K. & J. 571. 

^) As to a broacn of contract bef</Te the time of performance arrives, see 
title Contract, Vol. VII., p, 438, note (c). As to proof of the plaintiff's 
readiness to perform the contract on his part, see Collins v. Willmatt (1864), 11 
L. T. 340. As to tender of a lease, see Pric<! y. Williams (1836), 1 M. & W. 6; 
Cantley v. Powell (1876), I. R 10 0. L. 200. As to damages for breach of 
warranty as to user of premises, see Milch v. Cb5Mrn(1011), 27 T. L. B. 372, 0. A., 
and as to damages generally, see title Damages, Vol. X., pp. 301 et seq. 

(j) Sainter v. Ferguson (1849), 1 Mao. ft O. 286 ; compare title Deeds and 
Otefeu Instruments, VoL X., p. 496, note (•). 

it) This is in accordance with the rule as to contracts for sale of land [Bain v. 
EothergiU [\^lA\ L. B. 7 H. L. 158 ; see titles Damages, Vol. X., pp. 337, 338 ; 
Sale op Land), which applies to agreements for leases [Gas Light and Coke 
35 Oh. D. 519, 543; Jlyam y. Terry (1881), 25 Sol. Jo. 

371f 0. Am). 

(a) Snoh u mti inourred in investigating title, whether aotually paid or not 
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wilful, the lessee can also recover damages directly resulting from 
the default (&). The lessor also can recover damages against the 
lessee for refusing to accept the lease (c). 

Where an agreement for a lease is such that specific performance 
could be ordered, the court can give damages either in lieu of or in 
addition to specific performance (d) ; and this is so, notwithstanding 
that the plaintilT s only remedy is in equity, where, for instance, 
ho cannot sue at law for want of a memorandum in writing, but 
can sue for specific performance on the ground of part perform* 
anco (e). Conversely, although no case for specific performance 
exists, the court can give damages for breach of the contract (/), 
but for this purpose there must be a contract enforceable at law (g). 

Sect. 4. — 'I'itle to be elmcn by Ijessor. 

828. A person who agrees to grant a lease of land impliedly 
agrees to grant a valid lease ; and if at the time when the lease ought 
to be granted (h) he has no title to grant the lease, there is a breach 
of the agreement, and he is liable to an action at the suit of the 
intending lessee (i), though the damages recoverable in such an 

{Iiichnrdson v. Chaaen (1817), 10 Q. J3. 7o6; JJansh'p v. Pudwick (1850), 5 Exch. 
015 ) ; or expf'nsoa of roi)airrt expciited 'with Iho lessor’s siiiicfiun (Pulhrook y. 
Lawes (1876), 1 Q. II. O. 281 ; and eco Jlanman v. Maitheuia (1861), 4 L. T. 783) ; 
or a piorrnuiu paid {Wtitjht v. CW/a (1819), 8 C. 11. 150). As to the intending? 
IpHsoo’d lion l‘(ir cxpoiirics on the lessor’s intcrrdt in the piemises, see Mtddhlon 
V. Matjimy (1861), 2 Llom. & M. 233, nnd title Lir.N 

(It) Wnrd V. Siniih (1822), 11 Price, 19 ; bco v. Mdhr (1877), 6 Ch. D. 

153 ; overnilnd by Marshall v. J'crridje (1881), 19 Oh. D. 333, C. A., on another 
point \/)ay v. Sinykton, [1899] 2 Ch. 320, C. A.; compare Junes v. (Jardincr^ 
[1902] 1 Oh. 191. 

(r) Ohltrshaw v. Uolt (18*10), 12 Ad. & El. 590 ; Marshall v. Mavkintush (189S), 
46 W. E. 580; and si^e t'mier v. Wheeler (1888), 38 Oh. I). 130, 0. A. 

(d) See titles Equity, Vol. XIJI., p. 12, note (g), p. 51, nolo (w) ; Ppecikio 
Perfoumance ; and, as to damages, comparo M'^uUyy. y/(rim/W(18l5),13eat. 544. 

(e) Larery v. ParseU (1888), 39 Ch. I). 508, jfier CiiiTTY, J., at p. 519; see 
Lewers v. Shaficdtiiry {Earl) (^1866), L. E. 2 h>]. 270. 

(/) That is, because each division of the High Court can give all the remedios 
to which the parties are entitled (Tamplin y. James (1880), 15 Ch. D. 215, 222, 
0. A. ; Elmore v. Pirrie (1887), 57 L. T. 333). 

(g) Rock Pu7'tland Cement Co. v. TTV^on (1882), 52 L. J. (cn.) 214 ; Re N/rlhum^ 
herland Avenue Hotel Co., Sully^s Case (1885), 54 L. T. 76; Re Eorthtimherland 
Avenue Hotel Co. (1886), 33 Ch. D. 16, C. A. 

(5) I)e Medina v. Norman (1842), 0 M. & W. S20. 

(t) Strauha v. St. John (1867), L. R, 2 0. P- 376 ; Hoare y. Chamlfrs (189S), 
11 T. It. K. 185, Goniptiro (Iwidiin y. Stone (1811), 3 Tiuint. 433 (exjiLtiaed in 
Strauka v. St. John, supra); Temple v. Brown (1815), 6 Taimt. 60; or the 
intending lessee cun rescind and recover nny deposit he has paid, and this ho 
may do before the time for completion if the lessor refuses to produce his title 

i lkrper V. ( \iomltea (1827), 6 B. & C. 531) ; but rescission of an executed agreement 
or a lease will not be ordered on the ground of innocent misieproscutation ; see 
Anyel V. Jay, [1911] I K B. 666 ; title Misiiepeesentation and Euaud ; com- 
puro Mikh v. Cohum (1910), 27 T. L. E, 170, reversed (1911), 27 T. L. B. 872, 
O. A. But by agreeing to let, the lessor does not impliedly uudortake that the 
land con l>o used fur any purpose without restriction (Jaekaon v. Cohhin (1841), 
8 M. & W. 790 ; comparo Kraliue v. Adtane (3873), 8 Ch. App. 756). The lessee 
cannot insist on the lessor getting in all equitablo interests before granting the 
lease ; it is Butficient if the equitablo owner concurs in the lease (Reeves y. OiU 
(1838), 1 Boa V. 375). A defect in title will: prevent the lessor from obtaining 
spccino porformnnee (Baskcoinh v. Phillips (1859), 29 L. J. (cn.) 380; Reeves v. 
Ureenwkh Tanning Co. (1864), 2 Hem- & M- 54) ; but the agreement may be 
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Sect. 4 . 

Title to be 
shown by 
Lessor. 

How 

ratricfed l)y 
statute. 


Limits OQ 
statutory 
reatrictions. 


action ore limited in the manner already slated (ft). It follows 
thill , apart from statutory or (‘onveutional restrictions, an intend- 
ing' lessee is entitled t()'i;<i.ll Tor niid investigate the title of the 
intending lessor {1). 

The right to call for the title to the freehold is, however, 
exclnded by the Vendor and Purchaser Act, 1874 (m), and where 
the lessor is a loasoholder holding by sub-lease, the right to call 
for the sujierior leaseholder's titlo is excluded by the Convey- 
ancing and Law of Property Act, 1881 {«). But these provisions 
d'j not touch the immediate title of an intending lessor who is 
himself a leaseholder, and, in accordance with the general rule, 
ho is bound to ])rodace the lease under which he holds and 
to show his title to it (o). The ciloct is tliat an intending lessor 
who claims to demise as freeholder need not show any titlo; if 
ho proposes to demise as leasuholdor, he is not bound to show 
the titlo of his immediate or any superior lessor, but only to 
show his own title to the lease under which he claims. 

The statutory provisions ahovo referred to only apply in the absence 
of a stipulation to the contrary in the contract (p), and they do not 
prevent the intending lessee from showing aliunde that the title 
to tho freehold or leasehold reversion is had {q). ^foreover, since 
the intending lessee can by agreement exclude the statutes, he is 


couilitic'iinl (in tho l(?esnr'8 ability to grant the lease {Allot v. Blair (18o0\ 8 
■\V. 11. G72). As to inability by a tenant for life to give a Cuvonniit biruling 
his successors, see Batura 7 . Belta (1818), 12 Jur. 709. 

(k) See p. 380, aufe. 

(2) StrauIiS v- John (1>0T), L. K. 2 0. P. 37C, 380, citing 2 Siigilon’s Vendors 
and Purchasers, 10th ed.. Ill (1 ilh cd., 367, note); see Kecch d. Warne v. Hall 
(1778), 1 Dong. (k. D.) 21 ; FiUfa 7 . 7/oofrcr (1817), 2 Mcr. 121, 427; Btmm 
7 . 7?aycr (1621), 9 Price, 488 ; compare Mdloij 7 . Sterne (1838), 1 Dr. & Wal. 
585; LondohiUrry (Manhimfsa) 7 . BaKr (1861), 3 L. T. 546. Since it is not 
uni7crs.'il]y cuptomary to rail for the lessor's title, slight (‘ircuiiistiiiir'cs will 
show that the right has bo«*n wai 7 ed {Simii^on 7 . Sadil (1851), 3 W. R. 118). 

(m) 37 & 38 Viet. c. 78, s. 2, which pro7idos that on a cf^niract to grant 
a teiTO of yems, whether to bo do'i7ed out of a freehold or leasehold 
estate, tho Iniciulcil Icsseo bhall not to ho outitlnd to call for the title to the 
freehold. This ojjplies to a louse oi an eosoment, such as a right of way (Jouea 
V. Watta (1890), 13 Ch. D. 571, C. A.). 

(n) 44 & 45 Viet. c. 41, s. 13, which provides that on a contract to gi'ant a 
lease for a term of years to be dorived out of a loasehold intcrost, with a lease- 
hold r 07 ersion, the intended lessee shall not have the right to cull for the title 
to that reversion. 

( 0 ) The reversion referred to in tho Conveyancing aud Law of iTrojioity 
Act, 1881 (44 & 45 Viet. c. 41), s. 13, is iho reversion t.o the loaso out of 
which tlie sub-lease is to he derived {Ou.-livg v. Hofd/, [1893] 1 Q. B. 
39, 40). 

(p) See the provisions referred to in notes (m) and (n), Ruj^ra. 3'hoy sire exolridod 
by a Blipulation that the lessor .shall deliver an abstract, and then the lessee is 
entitled to have the abstract verified in the usual waj, and to have an acknow- 
ledgment or covenant for production of any deeds which will be required to show 
his own title .'»iihsequently (7^ Puraell ana Dealnn'a Cb/ifrocf , [ 1 693 J \V. N. 162). 
In all cab'cs whore a lessee is intending to spend a substantial sum of money on 
the property, the statutoiy rcslriotion on his right to call for llio lessor's title 
should be excluded by express stipulation in tho agreement. 

( 7 I Joitea V. WatUf supra. If the objection to titlo is specific aud litigation 
resaltB, the le.seoe can re(]^iiire the production of ddcuineuts which are in the 
lessor’s possession {iHd.), 
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treated, for tlio purpose of notice, as if he had the ordinary right 
to investigate title, and he will bo affected with constructive 
notice of matters wliich be would have discovered, if he had 
made snch investigation (?■). 

Sect. 5. — Consents Necessary, 

829. If the property to be demised is copyhold, the licence of 
the lord of tlio manor is required in cases where the term of 
the lease exceeds ono year, unless tlio special custom of the manor 
authorises a lease for a longer period without licence (s). If the 
property is held under a lease which contains a covenant against 
underletting Avithout consent, the lessor’s consent in writing 
must be olitained before the date when the underlease is to be 
granted (0- If this is not done, the intending nnderlessee can 
repudiate the agreement (a). 


Part IN. — Leases. 

RK(,r. 1.- lloiri' lies for Creation oj Lca^icSm 
Sui5-?Si:cT. 1, — Lcifscs for Three. Yetaa and under. 

830. A loiiso for a term ]iot oxcoedinp; tln’eo years from the 
n^rikiT^rj of it, Avlioreby there is rc.serv(*(l to Llic lanfllovcl (hiring the 
term a rout of two lliirrl parts ot least of tlic full improved value 
of the dc^niisod promises, may b(i made either verbally (t;, or by 
\v]‘iting under hajid only (c). i’or this purpose llio term is taken 
as not exceeding three years if at the time of the aproeiiKnifc it may 
last for less than that period, although it may also last for more (d% 


(>') That id, liis piisitioii id tlio daino .'m if, beforo thn stnliih'd, ho had pgrecd 
lint lo cull for tiio til Jo v. llarlnnd (LSSl), 17 L'li. J). u-VJ, ; Mf*tridtje 

V. [1 S‘)2] .j ('ll. .'L’jJ, S97, 0. A. ; comiuro Imray v. Oa/iiAeWi’. [ lSi)7] 2 

Q. 1-L 2 IS, 22n, 0. A.). 

(a) Soo p. :j4‘l, a?iU\ l''nr a I'nrm of llcoiico see l’!iic)-olopa?iliu of Forms and 
Precedents, Vol. V., p. 22ii. 

(i) Seo p. pod. If lu[uid!ited duimgcs aro jixoil in cuso the lioenco ia 
roiuiscd, tbid douM not give iLie uiidoilo.dsor the i}pti<)ii of not applying for the 
ii'.’onco {Lony v. Howriwj (ISIH), 3Ji r>oav. o8r>). 

(а) Forrer v. Fash 35 JU'.-iv. 1 (j 7. If he lius boon in oocupalion be is 

under no liability to re.'^tove the premisoa to tlsoir original coiulitioii (rairkiur 
V. nooth (18l);5), 10 T. L. R. 83, U. A.). 

(б) A verbal loiiso may bo made by any words showing tho iiitout to give 
oic elusive posdossion for tlie term; compare Maldon'a Case (158-1), (Jro. JClt?s. 33 ; 
and seo p. 337, ante. 

(r) Stututo of Frauds (29 Car. 2, c. 3), 8. 2, which excepts lenses of tho nature 
mouiioned in tho text from tho rcquireiiiont of writing imposed by ibui.^ s. 1 
(see the text, ta/ra). A lease for three years or less is within tho excopticn, 
notwithstanding that it contains an agiocment or o [it ion for a iiirthcr tcim 
bt'.yond the tlm'o voarrt(/i*oi7as’f*?i v. Lton, (1881), 7 11. & N. 73; Handy. liuU 
(1877), 2 Vlx, 1X355,0. A.). 

{d) The Slatuto of Frauds (29 Cur. 2, o. 3), «. ], only applies where the 
tenancy, if good, must of uocossity last more than three years (A'e Knight, 
tlx pane Voiseg (1882), 21 Ch. D. 112, 158, G A.). 


SsOT. 4. 

Title to be 
shown by 
Lesson 


CoDBonts 

necessary. 


Creation of 
lease for 
thiee years 
or less. 



384 


Lanblubd and Tenant. 


Seot. 1. 
Beanisitea 
for Creation 
of Leases. 


Creation oC 
lease for more 
than three 
years. 


Leases of 
iiKurporeal 
heredita- 
ments. 


Hence yearly (e) and otlier periodic tenancies may be created by 
parol notwilhatanding that, unless determined by notice, they will 
continue beyond three years. The three years are computed from 
tlie day of the making of the lease, and if the term does not coin» 
inonce at once (/), it must empire, or bo capable of expiring, within 
three years from that day f'O- 

Suh-iSkct. 2 . — Leasts for wer Time Years, 

831. Under the Statuto of Frauds Qi) nil loa' os of messungoB, 
manors, landrf, tenements, or horeditaii'.onts, must bo in writing and 
signed by tlio parties making or creating the or their agents 
thereunto lawfully authorised in writing ; otherwise they have the 
force and effect of leases at wdll only (h). Consequently, having 
regard to the exception from this provision already noticed (/), biases 
for any terra exceeding three yonrs wore required to bo in writing. 
The Real Properly Act, 1815 (A), added the fnrtlier provision that a 
lease required by law to be in writing should bo void at law unless 
made by deed. Hence, to be effectual at law, a loaso which will 
necessarily labt for more than throe y^.ars from its date, or which, 
though for a shorter term, does not reserve a rent equal to two- 
thirds of a rack-rent, must be under scnl (0- 

832. AYbere an incorporeal heredilanient is appurteFiant to a 
corporeal licirc.lilamcnt, it will' pass under a demise of it, liowovor 
made, and Mierefore, if the lease can be made by ])arol, it is eire<‘tual 
as regards the incorporeal hereditament (m). Jhit where Ibo incor- 
poreal hereditament is demised by itself, the loa^e, to be valid at law, 
must bo made by deed (h). Whore the incorporeal heroJilamcnt 

f e) Ilavimond v. Farrou}, [lUOl] 2 h". 13. oij2, per Wills, J., at p. 

/) The exception referred to in note (c), p. 38.*} anfr, is not cor.fi nod to 
leases commoiici.'ig at llio time when they aie mado [Uyhy v. lliiks (172.)), I 
Stra. 6dl). 

(f/) ItfiLvlins v. r»rHfr (1700), 1 Ld. Bay^u. 7;3G ; Foater v. /fcrt-cs, [lS02j 2 
Q. B. 255, C. A., j)fr Lurd Ksukr, U.B., at p. 257. 

! A) 29 Car. 2, c. 3, s. 1. 
i) See note (r), p. 383, aw/e. 

A;) 8 & 9 Viet. c. 100. s. 3. 

1) In practice an instrument uudor soul is always signed, but such an instrii- 
moiit is not within the Statute of Frauds (29 Car. 2, c. .'}), and signature is not 
essential (^iveNne v. fr/nafor, (JR42\ 4 Man, & G. 801 ; Cherry v. liemiutj (1849), 
4 Exch. 031 ; Uuhms v. Mitchell (lS.59), 7 0. 13. (n. 8.) 3G1, 3G8). See titles 
Contract, Vol. VII., i). 3C1 {m); Dkkus and Otiikii Instru.ments, Vol. X., 
p. 384, note (o), 

(w) Beauddy y. Brook flG07), Cro. Jao. 189, 190; Skull v. G/fw/Vf^r (1SC4), 
16 C. 13, (n. 8.) 81 ; coiTii)uro Bri Jutland y, Shapter (18.39), 6 M. & W. 375 ; and 
see Somerset [Dale) y, Fogvtdf (l.>2(5), 6 B. & C. 875, 88:). 

(n) IJewlins y. Shippam ( 182(3), 5 13. & 0. 221. 229 ; Wood v. Lcadlitler (1815), 
13 M. &. W. 838, 842 ; see Saunders v. Oit en (1C9S), 2 Salk. 407. As to rights 
of shooting, see Bird v. IJiyyirtson (1835), 2 Ad. & El. G9G ; airirmed (1837), 
6 Ad. & El. 824, Ex. Ch. ; several iishery [Somet'sd [Duke) v. Foywell (1826), 
5 B. & 0. S75, 882); a feriy [Mayfield v. llohn^on (1845), 7 Q. li. 486) ; tithes 
[Swadling y. Piers (1G21), Cio. Jac. CIS); tolls [Partridye y. Ball (1097), 1 Ld. 
Baym. 130; GarJiinr MV/mwaon (1831), 2 H. & Ad. 336, '}38; Bridylandy. 
Shu) ter, sui^a, at p. 380) ; Icaro of warren without the land (Somerset [Duke) 
▼. Foywell, supra, at p, 883 ; »nd see title Easements and Profits k Prendre, 
Vol. XL, p. 246. If a statute requires the Icu&o to bo in writing, it need not 
also be under seal by virtue of the Beal Property Act, 1845 (8 A 9 Yiot o. 106)i 
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is demised with land to which it is not appartenant by a lease Sbot. l. 
not under seal, and the lease would be valid as to the land alone, it Requisites 
is not made void as to the land by the inclusion of the incorporeal for Creation 
hereditament (o) ; though if the rent reserved is an entire rent, no of Lens es, 
part of it is recoverable at law (p). 

SvB-SitOT. 9.— Opwaiim of Invalid Lease as an- Agreement. 

833. A lease for a term exceeding three years or at a rent less inTaiidieaM 
than two-thirds of a rack-rent, if created otherwise than by deed, is : 

construed as an agreement for a lease (g), and specific performance ment**®?”*' 
of the agreement will be ordered, provided that it is in other lease; 
respects capable of this remedy (r) ; and where the lessee has 
entered, the right to specific performance is siiflicient to give the 
parties respectively rights equivalent to the legal rights, and place 
them under obligations equivalent to the legal obligations, of lessor 
and lessee (s). In equity the lease is deemed to have been effectively 
granted, and for practical purposes the parties are in the same 
position as if the lease were valid at law'(t). 

'Where the above equitable doctrine doos not apply, the effect of (ii.) aa 
entry under the void lease, if followed by payment of rent, is to 
create a tenancy from year to year upon the terms of the instru- 
uient so f.ir as applicalde to such a tenancy (u). 

A lease of an incoiqxjreal hereditament by an instrument not invalid icaw 
under seal seems to bo subject to the same considerations, and 
op(>vates as a valid lease in equity, provided that the lessee has entorod ments. 
into enjoyment under it and that specific performance W'ould bo 
ordered (a). J^ut apart from this doctrine, if the lessee has entered 
into enjoyment, and has thus received the consideration for his 


H. (lS/i2', 18 Q. B. 310; MarlfhamY. ASfrfw/orcZ (1863j, 

11 (\ B. (n. S.) 370); fsoe Ui^ Turnpike lluHile Act, IN'22 (3 Gee. 4, c. 12G), 
b. 57 (ii8 to which sc© tho Statute Law Bovisiun (No. 2) Act, ISOO (53 & 51 
c. 51), 8. 3); anil as to leases of ferries, seo title Feriues, Yol. XIV., 
]). 558. 

(o) /£. V. Ilockworthu {I nhahiUwts) (1837), 7 Ail. & El. 492. 

(p) (Jai (lifter y, frt2^fff7n3<«7i (1831), 2 B. & Ad. 336, 33S; Bird y. liupfintion 

(1835), 2 Ad. & El. <>96; coiiipai-e Doe d. Urijffiths v. (1800), 3 E^p. 78 

(^whcrG promises aro ltd at an entire rent, and a part of the promises cannot he 

ii'^ally demised, the whole doinise is void). 

(7) B(md V. Rwltmj (1861), IB & S. 371 ; TUhy v. MolhU (1864), 16 

B. (n. S.) 298; I/ayne v. (Jiimminya (1864), IG G. B. (n. 8.) 421 ; compare 
ilnrton v. Rmill (1817), IG M. & W. 307 (on the repealed stat. (1864) 
V & 8 Viet. 0. 76). 

(r) Parkrr v. TnaweU (1868), 2 Do G. & J. 659. 

(a) WaJak v. Lonsdale (1882), 21 Gh. D. 9, 14, G. A. ; compare Drury v. 

Muenamara (1855), 6 E. & B. 612 (which probably would not now be 
loiloweil). 

(0 Tho result is that to a considerable extent the Beal Property Act, 1846 
(8 & 9 Viet. c. 106^, s. 3, has been nullified ; see Furnraa v. ^ond (1 888), 4 T. L. B. 
457 ; but, as rogiii'ds other persons than the lessor and lossoi*, the want of a 
lo^al estate in the les^teo by reason of the invalidity of the demise might bo 
important ; and see title Deeds and Other Instrumjsnts, VoL X., p. 378. 
note («). 

(fc) Clayton v. Blahey (1708), 8 Term Hep. 3; 1 Smith, L. G., 11th ed.f 127; 
and other cases cited at p. 441, post. 

(a) See Lonoe y. Adama^ [1901] 2 Gh. 698. 

H.L.— X\riii. 
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srgt. 1. bargain, he ia bound by iihe stipulations of the instrument so far as 
Beanisites they apply to the period of his enjoyment (b). 
for Creation 

of LeaeoB. Bbot. 2 . — Contatis aiid Operation of Lease. 

Contents of 834. The usual contents of a lease by deed are the date, the 
lease. names and descriptions of the parlies, the consideration, the opera- 

tive words, the parcels or description of the propei'ty demised, the 
exceptions and reservations, the habendum, the reddendum, the 
tenant’s covenants, the landlord’s covenants, and the conditions. 
Tho matters before the habendum are called the ‘‘ premises" (c). 
They may also include recitals, but recitals are unusual in a lease. 
If any refoTence is necessary to a power under which the lease is 
pranted, this is inserted in the operative words (d). The habendum 
deGiies the duration of tho term, and the reddendum tho amount 
of tlio rent (<?). The contents of a lease by iustrumoiit under 
hand are in substance the same, but they are not so formally 
expressed (/). 

Date. 835. A lease by deed takes effect from the date of delivery (/jr). 

Primd facicihe date wdiicli it bears is the date of delivery; luit 
evidence is admissible to show that it was in fact delivered on o 
different date {h). 

c^nflidera- 836. Where the only consideration for the lease consists in the 
fcion. Ymt and lessee’s covenants, it is usual, though not noccss.iry, to 

insert a reference to these in the premises ; whore there is an 
additional consideration, such as a fine or premium, it is CBseutial 
to mention this in the premises (i). 

(h) Thomas v. Frethirlcs (1847), 10 Q. B. 77i5; Adam'i v. ClutterbucJc (1888), 10 
Q. B. D. 403 ; and coiripaie Wilkinson y. Torhinyton ^1837), 2 Y. & (J. (kx.) 720 
(as to recover}' of rout). 

(r) See title'DKEns and Other Instruments, Vol. X., pp. 381, 473. As to 
supplying a word, see Wright v. Dicksons (1813), 1 Dow, Ml, 147, H. L Knr 
various forms of leases, see Encyclopaedia of Foims and Prccodoiits, Vol. VI I., 
pp. 190 et seq, 

(d) For forms of lea.^eB under statutory and other i>ower8, eoo Fiiiryclopaodia 
of FoiTns and Precedents, Vol. VIL, p. 641. 

(e) In case of contradiction botwoon the liabondinri and roddenuum, the 
habendum prevails {i\fat(hm'a v. Smallwood, [1910] I Ch. 777, 781). 

(/) As to a refurcnco to ** c.ovenants in a kviso not under see title 
Deeds and Other Instruments, Vol. X., ]». 476. As lo tho olTect of 
collateral parol agreement, see ihi*L, p. 44. Evidence of ciisfum in excluded 
where the lease is clear (Jie Stroud and thr Kaat and West India Docks and 
Birmingham Janctimi Rail. Co. (1849), 8 0. 13. 602, 631). As to ll.e moaning of 
technical tenns, see litles Custom and Usages, Deeds and Other Instru- 
ments, Vol. X., p. 449, ihid., p. 264. As to statutory meaningH, seo SniUh v. 
Wilstm (1832), 3 B. & Ad. 728, 733. 

(</) See title Deeds and Ouier Instruaients, Vol. X., pp. 382. 445 ; Co. 
Litt. 46 b. 

(A) HUfUt Mart (1825), 4 B. & 0. 272, 279, 280. 

(t)_ Both to insure the duo operation of the deed and to s-itisfy the statutory 
provisions ; see p. 396, post. If a lease prepared in ]uii'8iiaiico of an agree- 
ment for a lease is tondfored to the lessee for execution, be is not bound to 
execute it unliiss the considprution is truly stated ( F'/iAAo/Zen v. Knowles (1844), 
12 M. W, 602). As to lien for unpaid premium, soe Shcnlward v. Beetham 
(1877), 6 Ch. D. 597. 
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837. The relation of landlord and tenant is one of contract (/c), sbot. 2 . 
but, BO far as the lease vests in the tenant the right to the exclusive Contents 
poBsesflion of the premises, it operales as a con\oyanco. The usual snd Opera- 
word for this purpose is “deraiso/* but neither this word, nor any tionof 
formal words of conveyance, are necessary. Provided the instru- 

Dient shows the intent of the parties that tlie one shall divest Demise, 
himself of tho possession and the otlier come into the possession 
for a determinate time, either immediately or in the future, it 
operates as a lease (1 ) ; and this is so whether it is in the ordinary 
form of a demise, or in tho form of a covenant (m) or agreo- 
meiit(7?), or in the form of an oiTer to let or take on certfiin 
terms and an acceptance appearing on correspondence (o). 

838. Tlio property comprised in the lease, including easementf;, CovenantB. 
and the excepi ions and reservations, the term of the lease, and the 
reservation of rent, are disciissed elsewhere (p). The remainder 

of the lease consists of the tenant’s and the landlord’s covenants (g) 
and tho conditions. 

Tlio tenant’s covenants are intended to provide for payment 
of rent (/■), rates, and taxes («); fo** tlie maintenance (?) and 
insmance(7/) of the premises; for any suitable restraint on the 
user of them (r); for restraint on assigning and subletting (u) ; and 


(7<) Soo p, 3.‘{5, ante. 

(/) MfTnait d. Dvwdinfj v. limrll (1810), 3 Taunt. 05, 67: Wilkim^ni v. 
//»'// 3 nin;jr. (n. C.)50iS, 533 ; })uxhiay v. Sivvhj\ rtl (1808), 8e L. T. 552, 

A., and casc.s ciUnl in luao («•), p. 307, ante, II' exclusive po-Sbe^sion ift to 
b(i ifiyoii, an instrument though in form a liccuico will oporalo a.s a lease (/>o8 
(1. Pi lit hard v. Ihdd (1833), 5 B. & Ad. 089, 002; see Hall v. ISeahriifht (1000), 

1 AJod. Ih'p. 14; Dot d. Ilaidcy v. Wooil (ISlO), 2 B. & Aid. 72-1, 739). 

(7/1) Whdiock V. Horton (1005), Cro. Jac. 91 ; Tisdale v. AWj: (lOl*!), Hob. 34 ; 
Jh'nkey. Muw/ay (1031), Cro. Car. 207 ; Richards v. Stly (1070), 2 Mod. Jtep. 
79; Rii/htil. liasaet v. Tlamioa (1703), 3 Burr. 1441, 1446; boo Fthny d. Ecutham 
V. (Jhild (18M), 2 M. & S. 255, 257. 

(?i) Sre l^uirli.ck V, Eranklyn (1846), 8 Q. B. 371. An agreement which is in 
efP'Tt tin undertaking that teiiniits shall be found, and a guarantee of a sum 
0(|i]al to the }>ropobod rents, does not crouto a toiiuncy {Taylor v. i/ucA*8(;»(lS46), 

2 Car. & Kir. 22). 

(o) (Jhajman v. Black (1838), 4 Bing. (n. c.) 187 ; see Jones v. Reynolds (1841), 
1 Q. B. 500. 

( p) Soo pp. 411 ct scq., pp. 434 et stq., pp. 464 et aeq^. jiost. 

(7) As to what words amount to a covenant, sco title Deeds and Otheh 
iNbTitUMENTS, Vt)l. X., p. 475 ; Mile,'* v. Tobin (1807), 17 L. T. 432, 435. As to 
ihe effect of recitals, see title Dkei.s and Otueu iNSTiixjMEN^rs, Vol. X., 
p. 463. Whom on tho fair construction of the language of tho lease an obliga- 
tion is imposed on one party, this creates an express, and not merely an 
iin]>lied, covenant (/?« Uaduyan and Hans Place Estate^ Ltd.j Ex jiarie Willis {lH9o), 
73 Jj. T. 387, G. A., per Biqry, L.J., at p. 390); and as to the construction of 
oovonants, see title Deeds and OinEii Instbuments, Vol X., pp. 441, 475 
et aeq. ; Ellis v. Kerr, [^1910] 1 Ch. 629 ; Napier v. Williams, [1911] 1 Gh. 361; 
and as to the conetmotion lieing most strongly against the oovenantor, see also 
Love V. l^area (1810), 13 East, 80, 87« 
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Sect. 2, 

Contenta 
and Opera- 
tion of 
Lease. 


Usual 

coYenants, 


for tlio yielding up of the premises at the determination of the 
lease (i). 

The landlord’s covenants provide for quiet enjoyment (c) ; and 
for payment of rates and taxes, and for maintenance of the premises, 
BO far as these obligations are to be borne by him. 

The conditions include a power of re-entry on non-payment of 
rent or breach of covenant ({/). Provisions for renewal of the 
lease (e), and for an option for the tenant to purchase (/), usually 
take the form of covenants by the landlord, and provision for deter- 
mination of the lease during the currency of the term, if 
desired, is inserted among the conditions (g). In addition, special 
covenants may require to be inserted to suit the particular nature or 
circumstances of the demised property (/i). 

839. An agreement for a lease should specify the covenants and 
provisoes which are to be inserted in the lease (i) ; if it does not do so, 
or if it provides that the usual and proper covenants and provisions 
are to be inserted (j), the parties can require the insertion of such 
covenants and provisoes only as (1), in the case of ordinary property, 
are usual generally (&) ; or (2), in the case of special property, suc'h 
as leases of public-houses, or mines, are usual in leases of similar 
property, either generally, or in the same district (/) ; or (8), in the 


! b) See p. 556, post, 
c) See p. 523, post, 
d) See p. 530, post 
«) S»»o p. 393, post 
/) See p. 390, post. 

g) See p. 393, pobt. A condition means Bomeihlng; upon brench of wliidi 
the mteiest may be determined before the appointed period ( Taylor v. Martindale 
(1812), 1 Y. & 0. Oh. Gas. 658, 662). 

{h) As to implied covenants or covenants aiising by construction, see title 
Deeds and Other Instruments, VoL X., p. 477 ; Benhy v. Stnnrt (1862), 7 
n. & N. 753 (where on agreement by a ]es»or to supply mateiiHl-— oliloiine 
still-waste — ^for use in a factory implied an obligation on the lessee to accept 
and pay for it). Where the licensne of i\ stall is to have the exclusive right ‘if 
exhibiting and selling certain goods, this will bo enforced by injunction 
{Alirmn y. Royal Aquarium Socittg (1876). 3 Gh. D. 228). 

{%) As to an agreement for a lease, subject to suen clauses as the lessor 
chooses to insert, see Pluukdt v. Veoae (1846), 10 1. Eq. E. 124 ; or, subject to 
conditions to be settled by a third person, see Uonrlay v. Simirrset {Duke) (1815), 
19 Vos. 429. As to clauses to be inserted in renewal of leases, see Itiikdta v. 
Bell (1847^, 1 De O. & Bm. 335 ; Vance v. Rau/urleif {Bari) (1850), 1 I. Oh. R. 321. 

(i) Whichever form the agreement takes, the effect in this respect has been 
said to be the same {Church v. Brown (1808), Id Ves. 268, 271 ; Prvitert v. 
Parker (1832), 3 My. & K. 280; BlahesJey v. Whieltltm (1841), 1 Hare. 176. IHl) ; 
though if the agreement is silent as to covenants, it may be thiit the lessor is 
not entitled to limit his liability under the implied covonuiit for quiet enjoy- 
ment by inscTting the usual express limited covenant IcUhoun v. Foyle Collc.tc 
{Trustees), [1898J1 1. E. 233, 0. A.). ^ J 

(A) Church V. Brown, supra, atp. 267 ; Hampshire v. Wickms (1878), 7 Oh. D. 
665, 561. If the lease is to contain “ proper covenants,*’ those covenants only 
m to be inserted which will secure the full effect of the contract {Jones v. Joun 
(1806), 12 Yes. 186, 189 ; Blakesley v. Whieldun, sujjra). The question what arc 
usual and proper covenants can be determined on a summons under the Vendor 
and Purchaser Act, 1^4 (37 & 38 Viet o. 78) {Re Andertmi and 
Cbnfroct (1890), 45 Oh. D. 476). 

(0 See as to public-houses, BenneU v. Woma^ (1828), 7 B. A 0. 827 ; BrookeB 
¥• Drysdale (1877), 3 0. P. D. 52, 69 ; Eampahire v. Wickens, supra. As to 
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case of a particular estate, are known to be always inserted (m). Baov. 2> 
Wliat these covenants and provisoes are is a question of fact to be nnptAti| !|i 
decided upon an examination of the leading books of precedents (n), and Opera- 
or upon the evidence of conveyancers and others fomiliar with the of 

prnciiice generally, or with the practice in the particular district (o), 
or on the particular estate (m). The covenants and provisoes which 
may be regarded as usual in all cases are (p ) : — covenants by the 
lessee to pay rent ; to pay taxes, except such are ultimately charged 
by statute on the landlord (q) ; to keep and deliver up the premises 
in repair (r) ; and to allow the landlord to enter and view the state 
of repair (s) ; the usual qualified covenant by the landlord for quiet 
enjoyment (t) ; and a proviso for re-entry on non-payment of 
rent (a). 

840. A covenant or proviso which tends to abridge or qualify Unusoai 
the estate vested by the lease in the lessee is not allowed to be covenants, 
inserted as a usual covenant (b) ; and on this ground it has been 
held that a covenant against assigning or underletting without 
consent (c), and a proviso for re-entry on bankruptcy (rl), or on 

minos see Ilodghimon v. Crowe {iSlb), L. R. 19 Eq. 591 ; Strelley v. Pearson 
(1880), 15 Oil. D. 113. As to agricultuRil leases see Ikfl v. Barchard (1852), 

Iti Beav. S. 

(m) Cunadian Pacijic Railway v. Toronto Cor^wmtion^ HQOo] A. 0. 33, P. 0. 

(w) Hampshire y, Wickens (1878), 7 Cli, D. 555, 681. Where by statute certain 
covonants ore to bo implied in overy lease, unless otboT\¥ie>e exprebsly provided, 
it seems that those beooino usual and proper*’; see Volhoun v. Foyle Goltege 
(Trust [1898] I 1. R. 233, C. A. (as to Uie uiilimitod covenant for quiet 
ciijoyinout implied by the Landlord and Tenant Law Amendment Act, Inland, 

1800 (23 & 21 Viet. c. 154), s. 41). 

(o) Hodykinson v. ilrowe^ snpra ; If art v. Hart (1881), 18 Ch, D. 670, 695. 

(p) See 5 Davidson, Precedents in Convoyanciiig, 3rd ed., Poit 1., 53 ; 

Hampshire v. supra, at p. 501. 

(f) See limriett v. IVimiack (1828), 7 J3. k 0. 627 (where thoi'e was to bo 
a “not rent’* with usual covenants) ; Parish v. Slrcman (1860), 1 Do G. 

F. & J. 326, 332 (rent ** free of all outg<)iiigs ”) ; Cahadian Pajcffic Railway v. 

T(n*onto Corporation, supra. 

(r) Doe d. Dymoke v. Withers (1831), 2 B. & Ad. 896, 903; f^harp v. MRUyan 
(No. 2) (1 857), 23 Beav. 419, 422. Compare Burrrl v. Harrison (1691), 2 Vern. 231. 

(a) And in a mining lease, reservation of liberty for the lessor and his agents to 
examine the workings (Blakealey v. irArWefoTi (1841), 1 Hare, 176). 

(0 See Cdhoun v. Foyle College (Trustees), supra. 

(a) Hofigkinsm v. Crowe (1875), 10 Ch. App. 622, 626. 

(5) Churchy. J9ron;/t (1808), 15 Yes. 258, 264; Blahesley v. Whiddou^ supra, 
at p. 180; Uodtjkinson v. Crowe (1875), 10 Ch. App. 622, 625. But originallv 
it was a disputed point whether the covenant against assignment was “ usual 
or not (Morgan, v. Blaughttr (1793), 1 Esp. 8; Folkiwjham v. Croft (1796), 3 
Anst. 700; Vere v- Lot^en (1806), 12 Yes. 179; Browne v. Rohan (1806), 15 
Yes. 528: see BlaJeesley v. Whieldmi, supra, at p. 181). The covenant will be 
msorted where the lease is in substitution for one containing a restriction on 
assignment (BeU v. Barchard (1852), 10 Beav. S). 

(c) Henderson v. Hay (1792), 3 Biu. 0. 0. 632 ; Church v. Brown, siupra ; 
Ilampshirey. )rtcA;e7fS, supra y Bishop v. Taylor ib Co. (1891), 60 L. J. (q. B.) 56Gb 
It makes no difference that the agreomoDt does not mention assigns *’ of the 
loBsoe (Bueklaud v. Papiilm (1866), L. B. 1 Eq. 477. 482 ; affirmed, 2 Ch. App. 

67, 71). Similarly, in a lease to contain proper covenants,” a covenant against 
assiening or underletting will not be inserted (Eadie v. Addison (1882), 52 L. J. 

(CH.) 80) ; but a covenant against underletting with a proviso for re-entry is not 
unreasonable (HaherdaaherP Co. v. Isaac (1857), 3 Jur. (n. s.) 611). 

(cQ Hodgh'nson v. 6Voti;e (1875), L. B. 19 Eq. 591 ; Hyde v. Warden (1877}i 
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8rct. 2. breiiL’li oE covenant generally, are not usual (e). The following 
Contents coveuauta and provisoes havo also been held to be unusual (/) : — 
and Opera- A covenant by lessee to rebuild and repair {g ) ; exception from the 
tion of covenant to repair of damage by fire or tempest (/») ; a covenant by 

Lease. lessee to insure (») ; or not to carry on a particular trade (A) ; a 

condition that ansif^nincnts or underleases shall be registered with 
the lessor’s solicitor and a fee paid to him (Z) ; and a covenant by 
the lessor to rebuild in case of destruction by fire or tompost, with 
a condition that on default the rent should cease (ni). 


Skot. 3. — Option to Purchase. 

Nature of 841. A lease may confer upon the lessee an option to purchase 
option to the interest of the lessor in the demised premises. This usually 
takes the form of a covenant by the lessor that, if the lessee within a 
interest specified period shall give to the lessor notice in writing of a specified 


3 Ex. D. Y2, 82, G. A. But an express proviso for ro-onlrv on the bank- 
ruptcy of the lessee (line d. Unuicr v. ihHters (1767), 2 Teiiii Ilep. 1313), or on 
execution being; levied ngainst him (see v, Eytnn (1830), 7 Bing. 15-1), 

is laiAful. 

(e) lIotlgleinBon v. Crowe (187fi), 10 Oh. App. 622. This has not boon filtered by 
the ( ■onvoyaucing and Law of Property Act, 18S1 (44 & 45 Viet. c. 41), s. 14, 
notv.ilhstaiiding that the danger of actual forfoituro hes boon thereby Rubstan- 
tially diminished Anderton and Milncr'a Conlrnvt (181)0), 45 Ch. I>. 476). 
The rule apidios to leard^s special property, such as nuiiing louses [Ilodgkiuson 
V. Crmve, supra), and public-house lo'iscs {He Landtr and Ilngleg*a Contract, 
[1892] 3 Ch. 41), as wed I as to ordinary leaRCB. Pormorly it wur hold that a 
proviso for re-entry un bankruptcy {tfainea v. Bumfit (1859), 27 Beav. 5<)6) 
was a usual proviso in a lease of a public-house ; and though a proviso for 
ro-entiy if any other business than a licensed victualler's is esuTiod on is not 
** usual’’ on the grunt of a lease, yol it nmy bo trentod us usual for the purpose 
of assignment {Bivnett v. YFomac^ (1828), 7 B. & 0. 627). 

(/) Since the question whether a particuhir oovenunt is usiiul is one of fact 
(pee Bennett Y. suj/ra ; Brovkea v. Dnjudnle (1877), 3 (\ P. I). 52), it n 

possible for the accepted list of usual co/onanU to bo varied (sco /fainf'Hhire 
V. Wickena (1878), 7 Ch. 1). 565, per Ji:ssKL, M.Jt., at p. 561) ; but while this i'* 
so in theory, in practice it is difficult to procure tho jif'eo.ssary uvidenco. 

{g) Doe d. Dgmoke v. Withera (1831), 2 B. & Ad. 896, 903. 

(/*) Sharp V. Milligan (No. 2) (1857), 23 Boav. 419 ; boo Knulall v. /A7Z(1860), 
6 Jur. (y. 8.) 968. But m hoe d. EUia and Medwin v. Sandham (1787), 1 Term 
Bep. 705, a covenant to repair with sucli an excepticin was found as a fact to 
be usual. Compare Crosse v. Morgan (18S9), 60 L. T. 703 (whore the words “ or 
other casualty ” were rejected as hfiiig imceiluin, although tho exception of 
damage by fire or tempest was adinitt* d by the le-ssur). 

(i) See Cuaeer v. Collinge (1832), 3 My. & K. 283; 5 Davidson, Prf'oedeiits 
in Couveyanciug, 3rd ed., Part I., 53, n.' 

(k) Pro]fj*rt V. Parker (1832), 3 My. &K. 280; Van v. Corpe. (1834), 3 My. & K. 
269; and certainly it is not iisunl in a uoighbnurhuod where trade is usually 
can'ied on ( v. Liiraeg (1854), 18 Beav. 206, 210). In Doe d. Hah' 
{Marquia) v. Oueat (18-16), 15 M. & \V. 160, a sfijiulation in tho agreement that 
the premises Hhouhl not he used except for a Bjiecifiod maiiufactoi'y, and thut 
UBU^ covenants should bo iji.-»ertcd, did not authorise tho insertion of hi* 
affirmative covenant by tho lessee thut ho would carry on tho manufactory. 
il) Brookea v. Dryadale, anpra. 

(tn) Doe d. KHit and Medmin v. SHndham, supra ; boo Medwin v. Sandhavi 
f 1789), 3 Swan. 685. As to covenants iu leases of speciul kinds of property, 

.08 to farming lea.scs] p. 564, pt^at; (as to public- house leases), p. 571, post Ah 
I p mining leases, see title Minks, Minkiulr, and QuATiurKS. 
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length of bis desire to purchase the fee simple, or other the interest 
of the lessor in the premises, the lessor will on payment of a 
speciiied purchase price, and of any arrears of rent, convey the 
demised premises to the lessee (n). The option, if exercised, will 
create an interest in the land in favour of the lessee or his assigns, 
and though the covenant giving the option is binding as between 
lessor and lessee without regard to the rule against perpetuities (o), 
yet, in order that the interest in the land may bo effectively created 
as against the successors in title of the lessor, the option must be 
so framed as to be exercisable only within the time allowed by 
the rule, that is, if the term of the lease exceeds twenty-one years, 
the option must be restricted, if no life is mentioned, to twenty-one 
years, or otherwise, to the duration of a life or lives in being and 
twenty-one years after (p). 

842. Any matters which by the terms of the option are made 
conditions precedent to its exercise must bo strictly observed. 
Thus tlie notice must be given within the specified period (i;), and 
if payment of the piiivliase-money at the expir»itioii of the notice 
is made a condition precedent, the payment must be duly ‘made (r). 
But it is not essential that the lessee shall have performed all the 
stipulations of tlio lease, unle ss such porformanco is made a condi- 
tion precedent (s). Provided that at the time when the option is 
exercised the lease is still current — timt is, that it has not been 
already determined for breach of covenant— the exercise of the 
Option creates the relation of vendor and purcluiscr. Pending 
complolion, the rights and liabilities incident to tho relation of 
landlord and tenant are suspended, and the lessor is not, subse- 
quently to such exercise, entitled to terniinato the lessee's rights 
as purchaser for breach of covenant (^). Where an option is given 
to the lessor to purchase the lessee's interest, a purchase of such 

(n) See Encyclopa?dia of Forms nnd Precedents, Vol. Yll., p. 198. 

(o) ;S*o»//t Kiiifern llailwtty v. AanoctaUd Portland Cement ^^ah if fat iurerp [1900), 
Ltd,, [1910] 1 C'h. 12, C. A. ; and tlio Icesce is entitled to damages agauist the 
lessor niul his obtalo for breach of the covenant to convoy i^Worthiny t\ri,07a~ 
lion V. JTctil/ier, [1900] 2 Ch. o.*52. 

(p) Woodall V. Chj'ion, [1906] 2 Ch. 257, C. A. ; compare Zo7ir/on and South 
Western Rail. Co, v. Gonim (1^82), 20 Ch. D. 562, 582, C. A.; and see title 
Pj-aieETUiTiEa. 

(q) Ritlddl v. Durnford (1893), 37 iSol. Jo. 2C7, whoro six calendar months’ 
provioua notice in writing was InJd to mean at least six months’ notice expiring 
before the date of purchase ; but tlio lessor may by conduct waive any delay 
[Ptfjg V. Wisden (1852), 16 Beav. 239). 

(r) Rtinelaijh {Lord) v. Jlf<Zton(1864), 2 Drew. & Sm. 278; Weston v. Collins 
(1865), 34 L. J. (cn.) 353 ; see Dawson v. Dawson (1837), 8 Sim. 346; Brooke 
V. Garrod (1857), 3 K. & J. 608; 2 Do G. & J. 62 (an option of ]>urchuso in a 
will) ; contra if payment is not a conditiou piticcdent (MiUs v. Hai/uvod (1877), 
6 Ch. D. 196, 0. A.). 

(a) Thus the option may bo exercised notwithstanding that there has been a 
broach by the lessee of a covenant to insure [Green v. Low (1856), 22 Beav. 625). 
'When the option is subject to a condition that the lessee shnll in tho meantime 
^ve **duly ” paid his rent, '*duly” does not mean punctually, and if all rent 
is paid up to the exercise of the option, a slight delay is immaterial (8[torAw v. 
Barton, [1909] 1 Oh. 284). 

(0 Baff^y V. SehofiM, [1897] 1 Oh. 937. 
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intorest in a part of the premises will not prevent the subsequetit 
exercise of the option as to the roniainder (a). 

843. The terms of the option nsnally require that it shall be 
exercised in writing, but this requirement, even where not expressed, 
is implied, since it is the intention that the resulting contract shall 
be binding on both parlies (b). If the option is given to the lessee 
and his assigns, it is only exercisable by the person in whom the term 
is vested, and consequently cannot be exercised by an equitable 
assignee of the term(r). On the death of the lessee the bonelit 
of the option passes with the lease as part of his personal estate (d). 
Where the lease is granted by trustees, notice must be given to all 
the trustees or the survivors of them (e). 


Bffect of 
ezercise of 
option. 


844. When the option ie duly exercised a contract arises for 
the sale and purchase of the demised premises, and the usual 
consequences of such a contract follow. Thus, if the lessor’s 
interest is a freehold interest, it is treated in equity as converted 
into personal estate, and the convorsion operates retrospectively as 
from the date of the lease, so that, if the lessor has died in the 
meantime, the purchase-money forms part of his personal estate (/). 
Consequently the exercise of the option, if followed by the comple- 
tion of the purchase, deprives the lessor's heir or devisee o£ the 
property without compensation, but until completion the heir or 
devisee continues to be entitled to the rents and profits (g). This 
doctrine, however, applies only between the persons interested in 
the real and personal estate of the lessor. It is not to be extended, 
and it does not apply bot^veen lessor and lessee as vendor and 
purchaser, so as, in the event of the premises being burnt down 
before the exercise of the option, to givo to the lessee the insurance 
moneys arising under a policy taken out by the lessor (ft). 


(a) See Conveyancing and Law of PropoHy Act, 1881 (44 ^ 4o Yict. c. 41), 
B. 1*2, which overrules Sparrow v. Conpir 'ISyS), Ilaj'os & Jo. 401. 

(/>) Birmingham Canal Co, y. Cartwright (1879), 11 Ch. D. 421, 434; but the 
parlies may waive this loquiremont : compare BtaUon v. ^\v.hohnn (1842), G 
Jur. 620. 

(f) Friary Holroydand Jl&dn/a Breweries^ Ltd. v. SingUtom^ ^ Oh. 86 

(though the lessor may waive strict coiupliaiice witli the terms of the option); 
reversed on facts, [1899] 2 Ch. *261, 0. A. 

Cl) Re Adame and Keneington Vestni (1884), 27 Ch. D. 391, C. A. 

(e) Sutdife v. Wardle (1890), 63 L. T. 329. As to how far trustees can give 
an option oi purchase, sec p. 348, ante. As to companies and corporations, see 
Clay V. Bufford (1852), 5 l)e Q. & Sun. 76S ; Re Female Orphan Asylum (1867). 
17 L. T. 59. The notice may be servod on the infant heir of the lessor \ Wooth 
v. Hyde (1862), 31 L. J. (cii.) 295). 

(/) Lawea ^r. Bennett I Cox, Eq. Cas. 167, 171; Collingwood y. Row 

(1657). 26 L. J. (oh.) 640. it is the same whether the lessor £os testate or 
intosUto, and iiotwitlistaiidiDg that the option is only exercisable after his 
death (lie fsaaca, leaaca v. Ileiftnall, [1894] 3 Oh. 506). 

(7) Townley y. Bedvfdl (180S), 14 Yes. 691. As to the effect of a specific 
devise of Iho property by the lessor, either before or after the date of the lease 
giving the Option, see title Kquitv, Vol. XIIL, p. 111. 

(/i) Fdomrdif v. Weat (1878), 7 Ch. D. 858 ; but the lessee is entitled to the 
proceefls of a policy taken out by himself, and if, owing to the lessor having 
also taken out a policy, the loss is apportioned between the two policies, the 
lessor must account ior what he recaLves to the losseo (Reynard v. Arnold (1675), 
10 Ch. Apj). 386). 
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Bbot. Option to Renew Lease. 

845. A lease which creates a tenancy for a term of years may 
confer op the lessee an option to take a lease for a farther time (i). 
The option will pass to tho lessee’s trustee in bankruptcy (ft), and 
its exorcise is not necessarily restricted to the duration of the 
original term (Q. An assignee of the reversion tekes with notice of 
the option and is bound by it (m) ; and, if the option does not state 
the terms of renewal, the new lease will he for the same period and 
on tho same terms as the original lease, except as to the 
renewal (a). 

Ssci. 5. — Option to Determine Lease, 
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846. A lease for a term of years may contain an option for the By whom 
parlies (b) or one of them to determine the lease at a stated time 
or times before tho expiration of the term (c). Usually such an 
option is expressly made exercisable by the lessee only, and if the 
lease is silent as to the person who is to exercise it, it can only be 
exercised by the lessee (d). If the lease has been assigned, the 
option is exercisable by the person in whom the term is for the 
time being vested (e). An option exercisable by the lessor passes 


(i) Jiroaa V. Barton (180^0, L. 11. 1 Eji- 474; see Ausiia v, Newham, [1906] 2 
K. B. 167. Similarly a lease for a fixed term may contain an option for a 
further yearly touancy with the same covenants {Brown v. Trum'per (1856), 
20 Beav. 11; Jonea v. Niron (1862), 1 H. & 0. 4$); and vice verad {Heraey v. 
U ihhti {\^^4t), 18 Boav. 174 (where it was held tWt the term ran from the 
ediumeuceiiient of tho yearly tenancy ; but the right to the lease may be lost 
by delay {Nunn v. Trnacoti (1849), 3 De G. & Sm. 3041. If tho lessee oontiniies 
ill possfV'^sion by himself or his uiidci-tenant after tne original term without 
oKoruLsing Lis option, ho is liable for the rent in an action for use and occupa- 
tion {Chrittiy v. Tancred (1840), 7 M. & W. 127 : Waring^^. King (1841), 8 Id. 
& \V. 571). If the lease docs not state by wliom tho option is to be exercisable, 
it will be exercisable by the lossoo only (Z^/rfs v. Sitphenaun (1898), 67 L. J. 
(q. s.) 296). Yot form of such option, see hlncyclopsedia of Forms and Prece- 
dents, VoL, VII., p. 197. As to covenants for renewal, seo also p. 461, post 
(A:) Buckland v. Papillon (1866), 2 Oh. App. 67. 

g Moaa V. Bartem, aupra, 
i) Lewia v. ^tephemon, anpra. 

(a) Lewia v. Stephenaovi, aupra; oee Aueiin y, Newham, aupra. 

(5) A loose which is determinable if the parties think fit can be determined 
only by the consent of both parties {Foweil v. Tranter (1864), 3 li. & C. 458; 
see Qolton v. Lingham (1815), 1 Stark. 39). 

(c) If the option is exercisable by the lessor, and the lessee sells and assigns 
the lease with a stipulation that the purchoee-monoy is to be returned if the 
lessor determines the lease and the assignee leaves the house,” the money is 
returnable if the tenancy is legally determined, notwithstanding that the 
assignee in fact remains in the house as a member of the family of the now 
tenant {Lucaa v. Rideout (1868\ L. K 3 H. L. 153). For forms of option to 
determine tenancy, see Eucycfopaedia of Forms and Precedonts, Yol. Vll., 
pp. 167, 269. 

{d) Dann v. Spurrier (1803), 3 Bos. & P. 399, overruling on this point 
Ooodright d. Hall v. Rich^rdaon (1789), 3 Term Bep. 462 ; see Dann v. Spurrier 
(1802), 7 Ves. 231, 236 ; Doe d. iFcW v. Dixon (1807), 9 East, 15; iVicc v. Dyer 
(1810), 17 Ves. 356, 363 ; FaUany. Uobina (1865), 16 I. Gh. B. 422; cempai-e 
Powell V. Smith (1872), L. B. 14 Eq. 86. A lease for throe, six, or nine years 
is a lease for nine years doterminablo by the lessee at the end of three or six 
years {Qo^right d. Hall v. llieha)daon, aupra; compare Ferguaon v. Gorniah 
(1760), 2 Burr. 1032; 3 Term Bop. 463, u. (a)). 

(e) Oousequently if ho cannot be found, neither the lessee nor a previous 
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with Iho reversion to his devisee, although expressed to be exercisable 
by cither of the parties, “ his executors or administrators ” (/). 

847 . Since the exercise of the option by the lessee gets rid of 
the covenant to pay rent during the residue of the term, the 
requirements of tlio proviso conferring the option must be strictly 
observed [g). If tlie terms of the option require that the lessee 
shall have paid all arrears of rent and performed the covenants 
on his part, sucli payment and performance are a condition 
precedent to the exercise of the option (h). The period wlien the 
lease may be determined is to be reckoned from the commence- 
ment of the term, not from the date of the lease (i). 

In a Crown lease an option exercisable by the Commissioners of 
Woods and Forests can bo exercised by any two of lhem(A;). 

848 . If the option is contained in a lease under seal, it can only 
be released at law by an instrument under Beal(/), but in equity 
the form of release is immaterial if it is made for value (m). Under 
a power to surrender and deliver up the premises at stated periods a 
formal surrender is not required (rr), and, although the notice of 
surrender is required to be in writing, tlie surrender may be proved 
by oral admission of the tenant (b) 

Sect. 6. — Comidetion. 

Sub-Sect. 1 . — Counterpart and DupUcafe, 

849 . In order tliat each party may have access to the actual words 
of a lease it is usual for two copies to be executed (c). If each copy 


assignee can detrrmine the lease {S&iv'ard v. Drew (1898), 67 L, J. (q. b.) 322). 
A lessee who sublets for a term exceeding his own term cannot determine his 
own term in ezcrciso of an option contained in his lease {Dhipos v. Callegart 
[Q. ife B.) (1910), 54 Sol. Jo. 635). 

(/) Hoe d. liam/ord v. Huyleif (1810), 12 Bast, 464 (especially if the notice is 
to DO given to tho ollior parly, his lieirs, excentore, or administrators) : compare 
Legy d. Scat y. Benioji (1738), Willos, 43 (where tho option was exorcisablo only 
by the representatives of a party (lying withiii the term). 

(^g) Oadbg v. Martinez (1840), 11 Ad. & El. 720 (where notice was given for 
Midsummer instead of Michaelmas). If the notice determining the lease is to 
be in writing, notice b 3 r pnrol is not sufficient [Legg d. Scot y. Btnian^ supra) \ 
but the uolico may bo in the form of a notice to quit (see p. 449, yost) roferring 
to the dotorminablo nature of tho lease [Guldens y. D^d (1856), 3 Drew. 485). 

(y Porter y. Shephard (1796), 6 Term Bop. 665 ; Greg v. Friar (1854), 4 
n. L. Cas. 565. But where the option is exercisable, the lessee having first 
paid tho rent and perforin ing” — ^not having performed” — tho covenants, 
apparently it will ho sufficiout if thoy are performed after the exorcise of the 
option [Seaward v. Drew, supra), Tho lessor is entitled to sue for rent accrued 
and breach of covenant comnutted before the determination, notwithstanding 
tliat the lease is thereupon to he void (Bhre v. Qiulini, [1903] 1 K. B. 356). 

(t) Bird V. Baker (1858), 1 B. & E. 12. 

uc) Coomhes v. DutUm (1839), 5 M. & W. 469 ; see title Constitutional Law, 
Vol. VIT., pp. 122, 153. 

(2) Qoodrijfhi d. NichoHs v. Mark (1815), 4 M. & S. 30. 

(m) Se(3 title Deeds and Ctuer Insthumenxs, Vol. X., pp. 416, 424. 

(a) Carletwi v. Ilerheri (1806). 14 W. K. 772. 

lb) Skitter IP V. Potdey (1840), 6 M. & W. 664 ; Martin v. Doherty (1880), 
6 L. B. Ir. 194. 

(o) As to the formalities of ezeoutiou— signing, sealing, and delivery— see 
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is executed by both lessor and lessee, the lease is said 'to be executed bbot. e 
in duplicate, and each part is as efficacious as the other {d ) ; and Completion. 

this is frequently done in the case of a lease not under seal. Where 

the lease is under seal it is usual for one copy, called the lease, to 
bo executed by the lessor alone and handed to the lessee ; and for 
the other, called the counterpart, to be executed by the lessee alone 
and handed to the lessor (c). The counterpart thus executed by the 
lessee is primary evidence of the lease as against the lessee and 


title Deeds and Other iNSTmjMizNXS, Vol. X., pp. 382 — 386 ; as to execution 
by coTporations, p. 390; by agents, t2»f(2., p. 394. The lessor is not 

entitled to wilitess by himseli or bis agent the execution of the counterpart 
by the lessco (liorradaile v. Smart (1857), 5 W. II. 270; compare Kasex v. 
Duiiieil, Dauiflly. Kasne (1875), Jj. U. 10 0. P. 538; Coiivoyanciug and Ijaw 
of Property Act, 1881 (44 & 45 Yict c. 41), s. ^). As to delivery of a deed 
as an euert^w, soc title Deeds and Other In^^truments, Vol. X., p]). 387— 
390. An agreement for a lease, though signed by the intending lessor, will 
not bind him if ho docs not sign wiih the intention of contracting or if he 
does not deliver the agreoiuoni to the intending Icsboe (rattfe v. Jlornt brook 
[1S97] 1 Ch. 25). Attestation, tliough not in goneral essential for the validity 
r)t' a deed, is necoHsaiy where a deed roqulres to. be registered (Land 
Hogistry (Middlesex Deeds) Act, 1891 (54 & 55 Viot. c. 64), Schod. I., r. 2, and 
Land llegistry (Middlesex Deeds) KuW, 1692 (Stat. P. & O. Llov., Vol. VJL, 
]). 12S}, r. 6; Yorkshire Ifegistries Act, 1S84 (47 & 48 Viet. c. 54), s. 6). 
The execution of the lease by the lessor is a condition pi’ocodont to the lessee 
becoming liable on tho covoniuits {^Cardwell \\ Lucaa (1836), 2 M. & W. Ill ; 
Toler v. Slalrr (1807), L. It. 3 Q. IJ. 42, 45; see ('WA v. Goodman (1842), 

2 Q. B. 680, 598; and boo title Deeds and Otoer J nstkxjmenxs, Vol. X., 
p. 402) ; unless tho circumstances show that tho lessee has a>sumed liability 
Ulahiu^ic., V. O'Connor (1887), 20 L. 11. Ir. 216). But where a lease purports to 
bo granted by a tenant for life and romaindorman according to thoir respective 
estates and interests,” and tho lessee enters, the tenant for life can sue him on 
tho covenants iiotwithstaiidiiig that ho alone has executed it {How v. OreeJc (1864), 

3 li. & C. 391). As to alterations in deeds, see title Deeds and Other Instru- 
ments, Vol. X., p. 411 ; in leases under hand, ibUL, p. 431. An addition which 
oxjiresses only wliat the law would imply is not necehsanly treated as an 
alteration {Dued. Waters Ilouffhtou (1827), 1 Man. &]£•>'. (ic. b.; 208 (addition of 
” house and buildings after ** f.inn ”). A momoi'anduiii added to a deed before 
execution is part of the daed {Griffin v. *StawAopfi(16l7), Cro. Jac. 451, 456); 
uiid similarly if added after signature, but bcfuio sealing and delivery {Lyhnrn 
V. Warrinfflim (1«S16), 1 Stark. 162). In FrotjUy v. Lovelace {Earl) (1859), John. 
:i;»3, IhisolToct of a momoraiidum was overlooked. Such a iueinoraiiduu> may 
vary the term as stated in tho lease (neaAd. Taylor v. Kaioit (1821), 9 Price, 
>'>95) ; and as to a variation of tho conimoncoinont of tho term by un indorsed 
iiifmorandiim, see Cotvne v. Garmmt (1834), 1 Bing. (n. c.) 318. A lease under 
>\bich tho lessee has entered, but which has been rendered void by a inatciial 
ill! oration, may boused to show tho tcims of his occupation {Hutchins v. Scoff 
',1837), 2 M. & W. 809). An alteration made in the term before execution — 
iis from a yearly tenancy to a term of one year— wiU be treated as expunging 
e^ovenants appiicablu only to the cancelled tenancy, unless, perhaps, in the event 
of tho tenancy continuing boyoiid one year {Slrkklund v. Majcwtll (1834), 2 
Cr. A M. 539). As to rectification and canoolling of louses, seo titles Equity, 
Vol. XIII., pp. 22 et seq. ; Mistake. 

{d) See title Deeds and Other Instruments, Vol. X., p. 381 ; Colling 
V. Trewtek (1827), 6 B. & G. 394, 398. 

(e) During tho continuance of the term the lease belongs to the lessee, and 
the counterpart to the lessor {Hall v. Hall (18*41), 3 Man. & (I. 242, 253). After 
the term has come to an end, whether by efiluxion of time, or surrender, or 
forfoiliire, the lessee is entitled to rotaiii the lease if it contains covenants by 
the lessor which have not been performed {Hall v. HalL suitra); and also, 
upparentlv, whoilier (here are such covenants or nut {EUcorthy v. Sand ford 
(1864), 3 H. & C. 330; Knight v. Williams, [1901] 1 Oh. 256). 
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persons claiming throngh him(^, and as against strangers (g)i 
and as against all persons it is presumptive evidence of the 
execution of a lease (/(). If no counterpart has been executed, or if 
the counterpart cannot be found, the lessor is entitled to inspect 
and take a copy of the lease in the possession of the lessee (t). 
The lease is regarded ns the principal instrument, and, in case 
of discrepancy between the lease and the counterpart, the pro- 
visions of the lease prevail, provided the lease is consistent with 
itself ; if it is inconsistent, it can be corrected by reference to the 
counterpart (k). 

850. Powers of leasing, whether arising under statute or con- 
tained in a settlement, usually re(iuire that a counterpart of the 
lease shall be executed by the lessee. In the case of statutory 
powers it is generally also provided that the execution of the lease 
shall he sufficient evidence of the execution of the counterpart (f) ; 
where the power docs not contain such provision, then, since the 
execution of the counterpart is essential to the validity of the lease, 
a memorandum of such execution should be indorsed on the lease 
and signed by the lessor (w). The lease and the counterpart need 
not be executed at the same time (n). 

Suii-SaoT. 2. — Slampt. 

851. A lease of land must be stamped in accordance with the 
subjoined scale, the stamp being in general ad valorem on the rent 
and on any premium or other consideration (o) But the scale only 


(/) iioc d. West V. Bavia (1806), 7 lOast, 3(33, 364 ; Pearce v. Morrice (1832), 

3 B. & Ad. 396; seo Munn v. Oodbold (1825), 3 Bing. 292, 294. Provided the 
counterpart is properly stamped, the lessco cannot object that the lease id 
not properly stamped {Paul y. i3/ee/<;(1828), 2 Y. & J. 116). 

{g) Due d. Egremont [Earl) v. Puluian (1642), 3 Q. B. 622 ; Ilomea v. Pettree 
(1858), 1 F. & E. 283. 

[h) Hughes v. Clark (1851), 10 C. B. 905 ; Houghton v. Kaniig (1856), 18 C. B. 
235 ; see Burleigh v. Stibhs (1793), 5 Term Hop. 465. 

(t) Doe d. V. Slight (1832), 1 Dowl. 163; Elworthyy. Sand/ord [ISG4), 

34 L. J. (EZ.) 42, per Maiitin, B., at p. 44. Formerly this vas not allowod 
[IVoodcock Y. Worthington (1827). 2 Y. & J. 4 ; Pvrtmore [Lord) v. Goring (1627), 

4 Bing. 152). Similarly an c/coupier against whom an action of ejectment for 
forfeiture is brought, and who has no copy of the lease, is entitled to an order 
for inspection of the countexpart and to take a copy (/>oe d. Child v. Roe (1852), 
1 E. ft B. 279, whore, however, the report treats the lessors as holding the 
lease). See generally title Discovert, Inspection, and Tntebuogatojues, 
Yol. pp. 67 cf eeg, 

[h) Shop. Touch. 53 ; Bnri'hdl v. Clark (1876), 2 0. P. D. 88, 93, 97, C. A. ; 
Matthma v. Smallwood, [1910J 1 Oh. 777. Whore a lessee has been in receipt of 
rent from undertenants, and can produce the counterpart, this may be admitted 
in evidence without acGOunting for the absenoo of the lease [Doe d. Mantmi v. 
.di(^tn(1832}, 2 Moo. ft S. 107). 

(Q Sm, for instance. Settled Estates Act, 1877 (40 ft 41 Viet. c. 18), ss. 4, 46, 
48 ; Conveyancing and Jjaw of Property Act, 1881 (44 ft 45 Viet o. 41), s. 18 
Settled Land Act 1682 (45 ft 46 Viet o. 88), 8. 7 (4). 

(m) Sugden on Powers, 8th ed., 826. 

fnj Fmr v. Coombs (1840), 11 Ad. ft El. 403. 

(o) (1 )Tor any definite term not ezeoeding a year^ £ i. d. 

Of any dwelling-house or part of a awelling-hoiise at 
a rent not eiLueediug the rate of £10 per annum . 0 0 1 
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apijlies whore tho instrumont; actually operates as a lease or an Sbot. 6. 
agreement for a lease; hence a writton acknowledgment by the CompletloiL 


(2) For any dofinifco term less than a year— £ s. d. 

(a) Of any furnished dwelling-house or apartments 

where the root for such term exceeds £25 . . 0 5 0 


(b) Of any lands or tenements except or otherwise 
than as aforesaid 

(3) For any other definite term or for any indefinite term — 
Of any lands or tenements : 

Where the consideration, or any part of the con- 
sideration, moving either to the lessor or to any 
other person, consists of any money, stock, or 
security ; 

In respect of such consideration • • 


( The same duty 
u B leBSB for B 
year Bt the rent 
reserved for tho 
definite term. 


The Hune duty 
Bi a coDveyBiiee 
on sale for the 
same considen- 
tion. 


Where tho consideration, or any part of the con- 
sideration, is any rent— 

In rospoct of such consideration : 

If the rent, whether roser\ ed a&i a yearly rent 
or otherwise, is at the rate or average rate ; 



If the tonn fines 
not exceed 35 
yeani, or is 
indefinite. 

If the term ex- 
ceeds 85 yean, 
but does not 
sxceod 100 years. 

ir the term ex- 
ceeds lOU yean. 




£ 

s. 

d. 

£ s. 

d. 

£ 

8. 

d. 

Not exceeding £o per 

annum • 

. 

0 

1 

0 

0 6 

0 

0 12 

0 

Exceeding 











£5 and not execodiu 

gJElO . 

• 

0 

2 

0 

0 12 

0 

1 

4 

0 

£10 „ „ 

£10 . 


0 

3 

0 

0 18 

0 

1 

16 

0 

£lo 1 , 1 , 

£2U . 


0 

4 

0 

1 4 

0 

2 

8 

0 

£20 „ „ 

£20 . 


0 

5 

0 

1 10 

0 

3 

0 

0 

£-^ » 11 

£00 . 


0 

10 

0 

3 0 

0 

6 

0 

0 

£o0 „ „ 

£70 . 


0 

15 

0 

4 10 

0 

9 

0 

0 

A 1 5 ,, ,, 

£100. 


1 

0 

0 

6 0 

0 

12 

0 

0 

£100— 











For every full sum 

of £50, and 









also for every fractional port 

of 









£50 tliereof 

• 

• 

0 

10 

0 

3 0 

0- 

1 

6 

0 

0 


£ d. 

(4) Of any other kind whatsoever not hereinbefore described 1 0 

'Uhis is tho scale in the Schedule to the Stamp Act, 1S91 (54 & 53 Yiot. c. 39), 
under heading ** Lease or Tack," doublotl, save in tho case of the fixed duty of 
Id., in accordance with the Finance (1900-10) Act, 1910(10 Edw. 7 & 1 Geo. 5, 
c. 8), B. 75. The woi-ds “ average rate " are intended to meet the case of a varying 
rent: see Pearstm y. Jnland Reveacce Commtesicmm (1668), L. R 3 Exch."242. 
Tho ad valorem duty is chargeable on tho rent where the amount of tho rent, 
though not specific in the lease, is immediately ascertainable (iVirr^ v. Deers 
(1836), 5 Ad. & El. 551). Tho duty is not increased by the reservation of an 
uncertain sum equivalent to the premium paid by the lessor for insurance : see 
irtZeon V. (1844), 12 M!. & W. 401. A lease for a tei-in of 99 years deter- 
minable with lives is a lease for a,tenn which exceeds 35 years and not for an 
indefinite term {Momt Edgeumhe {Earl) v. Inland Iteuenue CmmiBsianera, [19111 
2 K. B. 24). Tlie fixed duty (rf Id., and the duty on a lease of a fumishea 
dwelling-house or apartments tor any definite term loss than a year mav be 
deuot^ by an a^esrve stamp, which must be cancelled by the person by wnom 
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SUCT. 6. 

Completion. 

How far scale 
applies. 


Considera- 
tion : 

(i.) Lump 
sums ; 

(ii.) Pioduce 
or other 
goods ; 


tenant of au existing tenancy (p), or a written proposal made in the 
course of negotiations for a lease which can be made by parol (g), 
can 1)0 given in evidence witlioiit a stamp. Where, however, there 
is a luase in writing, the scale applies notw’ithslanding that the lease 
might have been made by parol (/■). Wtiero the lease is made 
subsequently to, and in conionnity with, a duly stamped agreement 
for a lease tor any term not exceeding thirty -live years, or for any 
indefinite term (s), it requires a tW. stamp only (f)- 

852 . Wliero the consideration for the lease consists wholly or 
partly of a lump sum of money, the stamp in respect of that sum 
is the same as ou a conveyance on sale for the same consideration (a), 
and it is immaterial whether the sum is payable to the lessor or to 
some other person (/>). Where the consideration consists wholly or 
partly of produce or other goods, the ad vulorvin duty is cliarged 
on the value of the produce or goods (rf); and whore it is stipiilaled 
that the value shall amount at least to, or shall not exceed, a given 
sum, or where a permanouL rate of conversion is fixed, tlie value 
of the produce or goods is to be estimated at the given suta or 
according to the permanent rate(d). Vor the purpose of the ad 

the insli'iiiiicjit is first executed (Stamp Act, 1891 (54 & 55 Viet. c. 89), b. 7S (1) ). 
Wliero bucli an iii.Ntruiiient (not boin^ or cuiTespondenco) is not stainpod 

at or before execution, every pe^^on who executes, or iirepares or is employed 
in preparing it, is liable to a line of £5; (t/>nA, s. 78 (2) ). The lease mu.^t be 
RlaiijpG'l in accordance with the law at the time of execution, nut at the nominal 
dale {i'larke v. JRorhe (1877), 3 Q. B. D. 170). As to stamping leases after the 
prescribed time fur stamping has expired, and ns to the ollcct of thu want or 
insutlicioncy of the ^taiup, see title Ke venue. As to the oxcmjition of Crown 
leasuH, bce title Constitutional TjAW, Vol. VIL, pp. 154, 188. 

(iO 7-''.yh/o7i V. CJ atUH(hje [ISA'S), 11 M. & W. 4f)5; see Hill v. Hamm (1843), 5 
Man. O. 780 ; and an iii.^tnuncut by which an occiipier admits that ho is in pos- 
session **u])Oii sufferance only," and agrees to give up possession when renuued, 
does not reipiiie to bo stamped [Barry v. Ofmdman (1837), 2 M. & W. 768). 

IlcUtel/ V. Blencowe (1^11), 3 Man. & Q. 119. 

(r) Prosser v. Phillips, Bullcr, Law of Nisi Pr'us, 7th ed., 269. 

(«) Such agreements require to bo stamped as leasi s ; see p. 377, avte. 

(f) Stamp Act, 1891 (51 & 55 Viet. c. 39), s. 75 (2). Thu ugreemont stamped 
with the ad valorem stamp mn^t be produced to thu roveinio ollicer for inspection, 
and thu lease v,ill then be stainpccl with a *' duty-paid denoting stamp '' under 
tbtd., s. 11. I'ho denoting room at Somerset House, London, is No. 85, Inland 
lievenuo Department. 

(a) That is, 10s. ])cr cent, whore the consideration docs not exceed £500, and 
£l per cent, where it oxceeds that sum (Si amp Act, 1891 (54 & 55 Viet. c. 39). 
Schedule CoTive 5 muce or Transfer on Sale”; Finance (1909-10) Act, 1910 
(10 Kdw. 7 & 1 Qeo. 5,c. 8), s. 75; llovoiiue Act, 1911 (1 Goo. 5, c. 2), s. 15) ; 
the lease must contaiu a certificate that the transaction does not form part of a 
larger transaction or of a series of transactions in respect of which the amount 
or value, or the aggregate amount or value, of the consideration other than rent 
exceeds £500; but if the rent exceeds £20 a year the duty on the promiiim is 
£1 por cent, whatever its amount (t5^/.}. For the full scale for convoyances ou 
sale, see title SaJiE of Land. Formerly a lessee could locovor a premium 
which he Lad paid, but which was not expressed in the lease ; see Uinyell v. 
Parkins ( 1 850), 4 Exoh. 720. At the present time a penalty is imposed for failure 
to state thu true consideration (Stamp Act, 1891 (54 & 55 V'jct. c. 39), s. 5). 

(h) Where, e.g., a lease, amod to he mntod to a builder, is at his direction 
granted to a purchaser of the house, who pays the ground rent to tho lessor, 
and the price of tho house to the builder [A,-0. v. Brown (1849), 3 l^ch. 662). 
(f) Stamp Act, 1891 (54 & do Viet, o. 39), s. 76(1). 

(rf) /iid., 0.76(2). ' 



Pabt III. — Leases. 


valorem Btamp duty, a statement in the lease of the value of the Sbot. s. 
consideration is sufiicient, unless it is shown to be incorrect (e). Comidetlon. 

In general, whero an instrument is made for a consideration fiin'TT « 
which attracts ad valorem duty, and also for any farther valu- toprov^"* * 
able consideration, it is to be stamped separately in respect of menta; 
each consideration (/). But where, in a lease, the farther con- 
sideration consists in the lessee having previously made, or of a 
covenant by him to make, any sabstantial improvement of or 
addition to the demised promises, or of any covenant relating to 
the matter of the lease, no daty is payable in respect of the farther 
consideration (g), unless the covenant is one which, if contained in a 
so|)arate deed, would be chargeable with ad valorem stamp duty, in 
which case the lease must bear this additional ad valorem .stamp (A). 

A lease requires no farther stamp in respect of a penal rent, or (iv.) Peml 
increased rent in the nature of a penal rent, reserved or made payable i 
under it ; nor by reason of its being made in consideration of the 
surrender of an existing lease of the same premises (t). 

An instrument whereby the rent reserved by a duly stamped C’^) increased 
lease is increased is chargeable as a lease in consideration of the 
additional rent (/c). 

853. An instrnnient containing or relating to several distinct Collateral and 
niiiiteiB requires to be stamped as a separate instrument in respect 
ot each of such matters (J) ; and this may happen, in the case of a 
I(.‘ase, either bcciiuse the instrument operates as separate leases of 
distinct premises to the Bame(m) or different persons (n); or 


(e) Sl.-imp Act, Itt'Jl (.j4 & 53 Viet. c. 30), b. 76 (3). 

( /') ». 4 (b). Thus, u lease, such as a mining lease, which reseryes a 

fixed lent, and also a varying lont, is chargeable ad valoiem on the fixed rent, 
mill with a liii'llior duty of lO^i. on tho varying rent. As to rent reserved to 
cover iiisuninco, see ]). ante, 

(f/J JStaini) Act, 1891 (54 iJl 55 Viet. o. 39), B. 77 (2). Apart from this pro- 
vision, a covenant in the IcaKO to complete buildings in course of erection 
would reipiiro a deed stamp in addition to tho a^l valorem stamp on the rent 
{lie I. ease (187(i), Ti. 1\, 5 Exch. 82). 

(/f) Uovenue Act, 1909 (9 Edw. 7, c. 43), s. 8. In Biitish Electric Traction 
Co. V. Inland Revenue Commibsinnn'a^ [1902] I K. B. 441, C. A., a tramway ifok 
demised ut a rent, and the lessees covenanted to pay £4,000 a year for the 
supply of electric oneTgy. It was held that tho covenant related to the 
matter of the lease and did not attract further duty. Tho provision just 
refer I ed to oxfludi^s a case of this kind from the Stump Act, 1891 (54 & 55 Viet, 
c. 39, 8. 77 (2) ; but it doos not impose fiuther duty wnere there is a covenant 
to complete or erect buildings, even though the covenant requires the expendi- 
ture of a dofiiiito sum (54 Sul. Jo. 518). 

i i) Stamp Act, 1891 (54 & 55 Viet. c. 39), s. 77 (1). 

/c) I hifl,, 8. 77 (5). 

1) / In'd., a, 4 (a), 

m) The mere iiicluBion in a lease to one lessee of separate premises at 
separate rents doos not necessitate separate stamps, and it is sufficient if there 
is an ad mlorem stamp on the aggregate amount of the rents (Bouse v. Jiaelkeon 
(1822), 3 Biod. A Bing. 185; Blount v. Pearman (1834), 1 Bing, (n, a) 408 ; 
Parr// v. Deere (1838), 5 Ad. & El. 551] ; but if the remodies for each rent by 
distress and re-entry are restricted to the premises in respect of wUch the rout 
is reserved, tho instrument probably operates as though it contained distinct 
leases, and attracts soparato duties ; see title Bevenue. 

(n) Deed. Copley. Bay (1811), 13 East, 241, 246. If such an instrument 
boors a stamp suitable only to one demise, evidence is admissible to show to 
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Sect. 6, 
Completion. 


Counterpart. 


Denoting 

stamp. 


Covenant to 
register 
assi'rnrncnts 
aii'l iiudcr- 
leoscs. 


because^m addition to operating as a lease, it has a further opera* 
tiou not merely incidental to its operation as a lease ; where, for 
instance, it includes a letting of furniture at a separate rent (o), or, 
if it is under seal, a contract for the sale of furniture or other 
chattels (p). An option to purchase property not included in the 
lease necessitates an agreement stamp {q ) ; but an option to pur- 
chase the demised property is incidental to the lease, and requires 
no further stamp (r). Similarly, a guarantee in the leaso for pay- 
ment of rent requires no further stamp (s), but a guarantee for 
payment of penalties does (0* 

854. Where the stamp duty on a lease does not amount to 5s., a 
counterpart or duplicate must bear the same stamp as the lease ; in 
any other case it must bear a Ss. stamp (a). A duplicate must 
also bear a stamp, to be affixed on application to the Inland Revenue 
Commissioners, denoting that the original is duly stamped (b) ; but 
a counterpart of a lease does not reqiiiro a denoting stamp (c). 

Sub-Sect. 3. — Registration. 

(i.) With Superior Landlord. 

855- Leases for a long term frequently contain a covenant by 
the lessee, upon any assignment or underletting of the demised 
premises, or any part thereof, to give notice of the assignment or 
underlease to the lessor or his solicitor, with particulars of the 
assignee or underlessee, and to produce the instrument of assign- 
ment or underlease and pay a fee — usually of 10.f. or 21«. — for 
registration of it ((/) ; or the covenant may be so framed as to apply 
to assignments only. 


which demise it was intended to apply (i&id.). A lease to joint tenants requires 
only a single stamp [Cooptr v. Fly mi (1841), 3 1, L. It. 472). 

('i) Coster V. Cowling (1831), 7 Bing. 45G. ITio instviimciit does not in 
stnetnoss operate as a lease of the f urnitiue, but as a security fur the rent, and 
is chargeable with further duty ncconliugly ; see p. 341, untt\ 

(p) Uorder V. Drakfjord (Ihll^, 3 Taunt. 382. If it is not uiidor soul Ihe 
contract for sale of chattels lequircs no stamp ; soo Clayton v. Burteiialiaw (1826), 
5 B. & C. 41 ; but if the instrument operates as a conveyance of tlie chattels, a 
conveyance stamp is necessary {Horsfall v. Iley (1848),' 2 Exc.h. 778; compare 
Garnett v. Inland Rtvenm Commiseiohers (1869), 61 L. T. 633). Fixtures are 
not chattels so as to make an agreement for sale exempt from duty, and a 
lease with an agi'eoment to puremn^o fixtuiCH must be separately blamped in 
respect of the agreement; spo Wick v. IMyeon (1827), 12 Moore (o. p.), 213. 

1 q) Lovelock v. Franklyn (1846), 8 Q. B. 371. 
r) Worthington y. IT arriwy/o» (1848), 5 C. B. 635. 
e) Price v. Thomas (1831), 2 B. & Ad. 218. 
i) Wharton v- Walton (1845), 7 Q. B. 474. 

a) Stamp Act, 1891 (54 & 55 Viet. c. 39), Schedule, ** Duplicate or Counter- 
part.’* 

(5) Ihid., B. 72 ; os to denoting stamps, see ibid., b, 11. 

(c) CounterpartB of leasoB arc expreBBly excepted from the provision of ihul, 
B. 72, requiring countcrpails as well os dnplicatos to bear a denoting stamp. 

(d) The covenant is not a “ usual covenant ” {Brookes v. Brysdale (1877), 3 
G. P. D. 62 ; and see p. 388, ante). But there is no objection to it in regaiil to 
validity. It is not affected by the provision of the Conveyancing and Law of 
Property Act, 1892 (55 & 56 Viet. c. 13)i s. 3, with reference to exacting a fine 
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(ii.) Uetjubrntiim m Loc<U iZrt/M'rua, 


Snrr.S. 

CompletloQ. 

In MiJdlwwT, 




856. \Vlion a lease is granted of lands situated in Middlesex 
a memorial (e) of the lease must be registered (/) at the Land 
Ilegistry Olllco {g), except (1) when the lease is at a rack-rent; 

(2) where the term of the lease does not exceed twenty-one years, 
and the actual possession and occupation go with the lease ; and 
(!1) where the demised premises are chambers in Serjeants’ Inn, the 
Inns of Court, or Inns of Chancery {/*)• 

When a lease is granted of lands situate in any of the three in TorksuinSii 
ridings of the county of York, including in the East Biding the 
town of Kingston-npon-llull, a memorial of the lease must be 
registered, for the North Biding at Northallerton, for the East 
Biding at Beverley, and for the West Biding at Wakefield<i), except 
when the lease is for a term not exceeding twenty-one years and is 
accompanied by actual possession from the making of the lease (k). 

Leases of lands in the Bedford Level require to be registered 
at the oihee of the Bedford Level Corporation at Ely, except 
where the lease is for seven years or under in possession (I), and 


In the 

Bedford 

Level, 


for licoiico to For form of such a notice, eee Enoyclopsedia of Forma 

niid Premlentrt, Vol. VII., p. 690. 

(e) Aa to tho form of Uio moinorifil, see Land Hegistry (Middlesex Deeds) Act, 
1S91 (o4 & 55 Viet. c. 61), Soiled. I. ; Land Itegiatry (MidiUesex Deeds), Rules, 
and title Re.\l Puoi*ekty CiTAiTELa Real. For form of memorial, 
sen l<jic}'olo]i;rdia of Fninis and Precedents, Vol. XL, pp. 282 ei sej. 

(/) 'Ihc Miildle^ex Uogistry Act, 1768 (7 Ann. c. 20), s. 1. The rf^gistration 
(<f an assign iiii'nti of tho h'ase docs not supply tho want of regi^atration of the 
louse itself {Uvuajcimh d. JIalpm y. ]Vahirm (1736), 2 Stra. 1064^ 

iu) I'he MuMlf'st'x Registry was transferred to the Land Ro^stry Office 
(T.iiicoln'H Inn Piolda, London) by the Land Registry (hliddlesox Deeds) Act, 
IMUl (51 ^ 55 Viet. c. 64). 

(/i) MiiMlosex Ltegistry Act, 1708 (7 Ann. c. 20), s. 18. Probably a lease is 
not to tu: treated as i)cirig at a rack-rout if it contains a covenant by tho lessee 
tr> build or to inipiove the property (2 Dart, Vendors and Parchasers, 6th ed., 
^60). For thu purpose of the second exception receipt of rent is not suiheumt. 
Then* must bo actutil occupiition [Fury v. Smith (1822), 1 Hud. & B. 735, 751). 
Copyhold ostates are excepted from tho Middlesex Registry Act, 1708 (7 Ann. 
D. 26 ) [ihid.^ s. 18), but a lease is not a copyhold interest, and leases 01 copy- 
hold lands require to bo registered in cases whore this would be necessary if the 
liiiids wore freehold (Sugden, Vendors and Purcliasers, 14th ed., 732). The 
City of London is not witliiii the Act (ibid.), Iiand which is registered under 
the Land 'Ffn iisfer Aids, 1N7 5 (38 & 39 VicL c. 87) and 1897 (60 & 61 Viet. c. 65), 
is not subject to tho Middlesex Reinstry Acts (Land Tranafer Act, 1875 (38 
& 39 Viet. 0 . 87), B. 127); oonseqiiently leases of it need not be registered 
under thu Middlesex Registry Acts. 

(^) Yorkshire Registries Act, 1884 (47 & 48 Viet. o. 54), s. 4 . As to the 
mode of registration and foim of memorial, see ibid,, bb, 5, 6. For form of 
memorial hoc Enoycloptodia of Forms and Precedents, Vbl. XI., pp. 291 et seg, 
nlso Yoikshire Registries Amendment Act, 1884 (48 & 49 Viet. c. 4), 
anil Yorkshire Registries Amendment Aot, 1885 (48 & 49 Viet. 0 . 26). 

(k) Yorkshire Registries Act, 1884 (47 & 48 Viot. c. 54), s. 28. Gopyholde 
also are excopted, but leases of cop^'holds must be registered ; see note (A), s^ra. 
Tho city of York is a county by itself, and is not within any of the lidin^^, 
and is therefore not within the Yorkshire Registries Acts ; nor is land regis- 
tered under the Land Transfer Acts, 1875 (38 db 39 Viet. c. 87) and 1697 (60 
& 61 Viet. c. 65) : Land Transfer Aot, 1875 (38 & 89 Viet. c. 87), e. 127). 

(0 Stat. (1603) 15 Gar. 2, 0 . 17, s. 8, according to which the lease is not “of 
force but from tho time when it shall be entered on the Tegjietry." Ftibm 
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Bect. 6. except where the land is eitnated in the North or Middle 
Completion. Level (m). 


(lii.) Ref/iatraHon at the Laud Reyutry, 


Begifitratioii 


Leases whicli 
need not be 
registered. 


857 . Where a lease is granlcd for a life or lives, or dctcnniiiablo 
on a life or liven, or for a tormexceodiug twenty-one years, the lessee 
is entitled to be registered as proprietor of the leasehold interest 
thereby L-reated with absolute title, with good leasehold title, or 
with possessory title (?0» unless the lease contains nn absolute pro- 
hibition against alienation (o) ; and if the land is situated in a district 
wliere registration of title is compulsory, then a grant of a lease for 
a term of forty years or more, or for two or more lives, operates 
only as an agreement, and does not vest any legal estate in the 
lessee, until he is registered as proprietor of the lease []}). 

Ilegistration of title to leasehold land is subject to leases and 
other tenancies for any term not exceeding twenty one years, 
or for any loss estate, vrhere there is an occupation under such 
tenancies (9), and consequently such leases and tenancies of 
registered land do not require to be protected by any entry on the 
register. But wlicre the term of a lease is for a life or lives, or is 
determinable on a life or lives, or exceeds twenty-one years, or 
where the occupation is not in accordance with it, the lease can, and 
should, be protected I)y entry of notice of it on the register (r). 


Suii-iSisoT. 4 . — CmU of Lease. 


(i.) Liahifify for Co4s, 

CoitBof 858 . It is the custom for the lessor’s solicitor to prepare the 

preparing loase, and for the lessee to pay the lessor’s costs as well as his 


to register, however, does not avoid tho lease. It only renders it liable to be 
postponed to a eub^equout Obbuniiice which is rogisterod {llothon v. Sharpe 
(180S), 10 East, 350) ; and tho unregiston^d lebsce is not oiiLitlnd to tlio special 
]>nvilegos conforrod by the statute {}ViHU v. Brown (1839), 10 Sim 127). 
As to tho oITlco of registrar under the statute, see R, v. Bedford Level (Jor^ 
poratioA (1805), 6 East, 350. 

{m) Excepted by the North Level Act, 1857 (20 & 21 Viet. 0. eix), s. 45, and 
the Middle liOTel Act, 1802 (25 A 20 Viet. c. clxxxviii.), s. 10. 

(n) Jjand Transfer Act, 1875 (38 & 39 Viet. c. 87), s. 11, as varied iindor the 
authority of the Land Transfer Act, 1897 (60 & 61 Viet. 0. 65), s. 22 (0) (b), by 
the Land Transfer Buies, 1903, rr. 50 — 67. The Laud Transfer Act, 1875 
(38 & 39 Viet. c. 87), ss. 12, 14, 15, 10, 36, 37, are ropoalod entiroly, and 
Bs. 11 and 34, in part; see Land Transfer BtiIcs, 1903, r. 67. Whore 
the registration is effected subsequently to the grant of the lease, there must be 
twenty-one years of the term unexpirod at the date of registnition. As to 
registration of title under these Acts, see title Beal PnorEiiTr and Chattels 
Beal. 

(0) Where the loase contains a prohibition against alienation without lioenco, 
all interests, rights, and remedies urising upon or by reason of alienation with- 
out licence are excepted fiuui the oftect of registration (Land Transfer Act, 
1675 (38 & 39 Viet. c. 87), s. 11 ; Land Transfer Buies, 1903, r. G2). A tenn 
created by way of mortgage cannot be registered (Land Transfer Act, 1897 
(60 & 61 Viet. c. 65), Sched. L). 

(p) Land Transfer Kulea, 1903, r. 69, made under the Land Transfer Act, 
1897 (60 & 61 Yict. c. 05), s. 22 (G) (g), as limited by V5id., s. 24 (1). 

(9) Jjand Transfer Act, 1875 (38 & 39 Yict. c. 87), s. 18 (7) ; see ibid.^ ss. 7, 13. 

(f) Ibid., B. 50 ; Land Tranraer Act, 1807 (60 & 61 Yict 0. 65), Sched. I. ; 
Land Transfer Boles, 1903, rr. 201—306. 
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own (•). The lessee, by virtue of this custom, is liable to pay the Bmt. 6. 

lessor’s costs, unless the liability has been excluded by agreement ; Com pl^tte n. 

and the lessor who has paid his own solicitor can recover the money ^ 

from the lessee us money paid by the lessor to tlie use of the 

lessee (t). But if, as is usual, the lessor requires a counterpart, he 

pays the costs of this himself (a), unless the lessee has agreed to 

pay the costs both of lease and counterpart (&). ■ 

The costs for which the lessee is liable are restricted to those For »Ul^v 
which are properly incident to the preparation and execution of 
the lease by the lessor, iucluding fees of conveyancing counsel when 
properly employed (c), and of surveyors in respect of the preparation 
of a plan to be placed on the leaso (d). The lessor is not entitled 
to the costs of an agreciuent or of preliminary negotiations, or of 
any matters antecedent to iuslrnctioiis for the lease, such as, in the 
case of a mining lease, the foes of a mining expert who has been 
consulted on behalf of the intending lessor (c), or in other leases, the 
foes of surveyors incurred by the lessor in negotiating the lease (/); 
nor, in the altscuco of agreement, is he entitled to charge against the 
lessee the costs of third parlies whose concurrence is necessary for 
the granting of the leaso (/). But under a covenant by the lessor 
to renew the lease at the cost of the lussoo at a rent to be deter- 
miued by a reference, tiio lessee must pay the costs of the 
reference and award (y). 

(ii.) /}olicitor’» RemwuraJtion. 

859. The scale of remuneration payable to a lessor’s or lessee’s Solicitor's 
solicitor is dealt with elsewhere Qi). remuneratioi 


(fi) (irmvll V. n^hinavn (ISoG), ii Binf?. (n. C.) 10, 15. 

W Gri8^itlI V, Itohinsottj suftra; lioker v. Mery weather (1849), 2 Car. & Kir. 737 ; 
720 Gray, [1901] 1 Ch. 239, 243. Tho lessee will beuoine directly liable to the 
les-surV solu'ilnr if he instructs or uutliutiscs liiin to prepare the lease {Webb v. 
/2/<or/c0(l837), 3 Bing. (n. c.) 732 ; Smith v. Cleyg (1858), 27 L. J. (EX.) 300; and 
BOO title ti^OMuiTOUs). If the lease is to bo prepared at the expense of the 
lessor, he both prepares it and pays fur it {Pnee v. Williame (1836), 1 M. & W. 
B, 13). Tho costs (if the Qgioomeiit include the costs of an inventory of 
fixtures properly appimdod to it (72r Thomas (1844), 8 Boav. 145). 

(rt) Re AV<//f0, [1895] 1 Ch. 73, 81 ; Re Gray, aupra, at p. 214; see Jenninye 
V. Maji^ (1837), 8 0. & P. 61 ; and title Custom and Usages, VoL X., p. 283. 
Where the scale foe applies, a sum in respect of tho costs of the counter- 
])art must he deducted from the payment to the lessor’s solicitor {fit Neyiia, 
supra), 

{h) Re Newman (1867), 2 Ch. App. 707 ; and see ibid, as to taxation of the 
costs at tho instance of the lessee. A s to taxation of costs generaUyi see title 
Solicitors. 

! c) Re Gray, suirra, at p. 241. 
it) See 720 Pietv/ier ana Dyam, [1903] 2 Oh. 688, 694. 
e) Re Gray, supra. 

/) 720 Fletcher and Dysm, tnpra, 

v) Fitzsiimrjm v. Moi^tyn (Lord), [1904] A. C. 46. As to costs incident to 
the devolution of title to the reversion, see Woi'fham v. Dacre (Lurd) (1866), 2 
K. & J. 437 ; as to cost-s occasioned by tho state of the lessee’s title to renewal, 
see Rarreit v. Pearson (1812), 2 Ball & B. 189. 

(h) See title Solicitous. 
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Sbot, 7, 
Entiy nndei 
Lease. 

Effect of 
e^ try under 


Concurrent 
leeees : 

(L) B; deed ; 


Sect. 7. — Entry under Lease. 

860. In order Ik) secure the full legal benefit of the lease, 
the lessee must perfect his title by entry. Until then he has 
no estate in the land, but only a right, which is known as an 
intereese termini (i). This right is assignable (ft), and it can be 
released by the lessee to the lessor (i), but it has not the ordinary 
conveyancing incidents of an estate. An assignment of it to the 
lessor will not operate as a surrender, and since the lessee has 
no estate, a release to him by the lessor cannot operate by way 
of enlarging the estate (m), though it will extinguish the rent 
reserved on the lease (n). An interesse termini neither causes nor 
prevents a merger (o). 

The lessee may perfect the lease by entry at any time daring 
the term, and tUs is not prevented by the death of the lessor. 
If the lessee dies before entry, entry may be made by his 
personal representatives or his assigns (p). 

Sect. 8. — Concurrent and Future Leasee. 

86L After a lease has been granted, another lease of the 
same premises is sometimes granted, the term being cither con- 
current with or subsequent to that of the existing lease. A concurrent 
lease, provided it is made by deed, operates as a grant of the 
reversion upon the existing term (q). If the concurrent term is 
equal to or exceeds the residue of the existing term, the concurrent 
lessee is entitled to the rent for the whole of such residuo, and 
afterwards to possession for the remainder (if any) of his own term. 
If the concurrent term is less than the existing term, tho concurrent 
lessee is entitled to the rent during his own term (r). 

A concurrent lease not mode by deed, and thus incapable of 

(«] Tjitticton on Tenures, a. 68; Co. Litt. 46b, 270a; Copland v. Slrphei.t 
(1818),1 B. & Aid. 693, 606; Doed. Rawlings v. Walker (1826), 6 B. & C. Ill, 
118 ; Hyde v. Warden (1877), 3 Ex. D. 72, 84, 0. A. ; UWard v. (Jhtshire fAnee 
CommU-te (1881), 32 W. B. 943, 0. A. ; Joyner v. Wedcs, [18917 2 Q. B. 31, 47, 
0. A. The doctrine does not apply to a lease for life or lives, which is a freehold 
interest, and the grant of such a lease confers an estate before entrv under it 
(Co. Litt. 270 b ; Ecdenuetkal Cemmisnoners/or England v. Tretmer, [1893] 1 Ch. 
166, 171). Where a lease is mado totwo mr8ons,Bnd oneisali-ciidy in possession 
as tenant, his possession enuios for tho oenofit of both, and tho leaso gives an 
immediate estate, and not an interesee termini [Keyee r. Powell (1863), 2 £. A B. 
132). Where the tenant is not in actual occupation and the duration of the 
lease is uncertain, e.g., where the lossor is only tenant for life and the loose is 
not granted under a power, the possession of the tenant comes to an end with 
the lease unless he shows an iutontion to continue it {Drown v. Notley (1848), 3 
Exch. 219). 

(k) Co. Idit 46 b, 270 b. 

({} Doe d. Rawlinge v. WaRuir, nova, iter Bayijbt, J., at p. 118 ; Leteji v 
Baker, [1006], 1 Ch, 46, 62. 

(m) Doe d. BawUnge v. Waiker, eupra. But where there is a lease for years, 
with remainder for yean, and the fint lessee has entered, the lessor can make a 
release to the lemaindetman so as to enlarge his estate (Co. Litt. 270 a). 

(n) Co. litt. 270 a. 

lo) Ihde V. Warden, eupra ; see Doe d. BawUnge v. Walker, supra. 

(p) Oo. Litt. 46 b ; O^dand y. Btephene, eupra, atp. 666. 

(y) Bhm. Touch., ed. Preston, 276 ; Palmer v. Thorpe (1689), Oro. Elia. 162; 
ITordsZeiy Brewery Co. v. Eal/ord (1903), 90 L. T. 89. 

(0 Bao, Abr., tit. "Leases and Terms for Tean" (N.); Eeah v. Madumsit 




Part TII.—Leases. 


405 


operating as a grant of the reversion, if it is for a term exceed- Sbot. 8. 
ing the residue of the existing term, is void as to such residue, but Concurrent 
confers an intrresse termwi for the excess of the concurrent term and Future 
over the residue of tho existing term, and the concurrent lessee, Leases, 
if he enters at the expiration of the existing term, will then (u.) Byparoi 
obtain a ])erfoct lease for the remainder of bis own term : if, 
however, the parol concurrent lease is for a term which is less 
than the residue of the existing term, it is altogether void («). 

If the original lease comprises only part of the premises 
demised by the concurrent lease, then, so long as the original 
term continues, no part of the rent reserved by the concurrent 
lease can be distrained for or recovered as rent. It cannot bo 
apportioned, and, the lease being void during the first lease as to 
part of the premises, the reservation of rent is during tho same time 
void. In such circumstances the concurrent lessee can refuse to 
enter at all ; but if ho enters on the part of the promises not com- 
prised in the prior lease, he is liable to pay rent for that part in an 
action for use and occupation (t). 

862. A lease made to commence at a future date necessarily Fnturo loiaes 
confers on the lessee only an interease Urmtui until that date arrives 
and the lessee’s title is completed by entry (a). The intercsse 
termini thus arising is subject to the same rules as the similar 
right existing under a present lease not perfected by entry. It 
can be assigned to a third person, and it cM.n be released to the 
lessor, blit it cannot be enlarged into an instate by a release by 
the lessor (b). Where the future lease is to lake effect; on the 
termination of a present lease, the reversion and the right to 
distrain for the rent due under the present lease remain in the 
lessor (r) ; and although the present lease and the reversionary 
lease are vested in the same person, yet the estate under the former 
and the interesse termini under the latter remain distinct. The two 

(1836), 1 AT. & W. 747, 759—762, Ex. Oh. The transfer of the revomon carries 
tho li^ht to rent, and hence tho lessor cannot diirins: tho socond lease recover 
ront from tho first lessee {Uar/mr v. Bean (1653), 3 Our. & l^r. 307). If tho 
existiug term is prematurely delermiued by surrender or otherwiso, the con- 
current leB><ou is iminodiutoly entitled to possession under his lease, by virtuo of 
the estoppel arising under the deed (A'leafc v. Mackenzie (1836), 1 Al. & W. 747, 

762, Ex. Oh.). 

(s) Neale v. AfacAvaz/e, supra, at p. 760; Doe d. Thnm'ia v. Jenkins (1832), 

1 L. J. (k. b.) 190. The siirrondor of the first term does not accelerate the 
concurrent parol lease ; hut it scorns thut, if tho fircit term is determinable 
upon an uncertainty, then upon its determination tho concurrent pu-ol leiise, 
if then existing, would at once take oilect {Nettle v. Mackenzie, supra, at 
p. 761). But since leases for over three years must now be made by dood (see 
p. 384, ante), the dooUine in the text can rarely bo of practical importance. 

S Neale V, Mackenzie, eupra, at pp. 762—764. 

) See Doe d. Rawlings v. Walker (1826), 5 B. & 0. Ill, 118 ; Smith v. Day 
(1S37), 2 M. & W. 684, 690; Hytle v. Warden (1877), 3 Ex. D. 72, 84, 0, A.‘; 
doyner v. Weeks, [1891] 2 Q. B. 31, 47, C. A. ; Lewis v. Baker, [1905] 1 Ch. 46, 

51 ; Lhingaitoch (/fOni) v. Watney, Coml>e, Reid db Co,, Li^L, [1910] 1 K. B. 236, 

243, 246, C. A. ; affirmed [1910] A C. 394. As to the effect of tho rule against 
perpetuities on an agreement for future leases for lives, see Redingion ▼. Browne 
(1893), 32 L. B. Ir. 347. 

(6) Doe d. Rawlings y. Walker, eupra, 

(c) Smith V. Day, supra. 
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Bbct. 8. 
Concnrrent 
and Future 
Leases. 


UnderlctT^c 
for the w hole 
term ; 

(i.) By deed ; 


terms are not added together so as to entitle the lessee to the same 
rights as though he had a presoiit lease for the aggregate 
term (({)- 

S RCT. 9 . — Un derleases. 

863. The lessee of properly can, in the absence of agreement 
restricting his right, underlet it lor any period less than the 
residue of his own term («). But if he purports to underlet by deed 
for a term equal tot/*), or greater than, the residue of his own term, 
this o 2 )crates as an assignment of his term, and not as an under- 
lease {g). Consequently, in such a case, no reversion remains in 
the underlessor, and he cannot distrain for rent reserved by the 
underlease {h), though he can sue for it as rout, and not merely as an 
independent sum (0- The uiidcrlessor, if he is himself an assignee, 

(d) Thus tho}* cannot be added together to ascertain the iincxpircd term " 
for tho purpose of the compensation chargo under tho Licensing Act, 1904 
(4 bldw. 7, c. 23) (FAaugaltovk {Lord) v. IVatnrt/, Comber Reid (lb On., Ltd., [1910] 
t K. 13. 230, G. A.) ; and if tho lesdco undorlots for a period beyond tho original 
teim, bin: within the future tenn, tho inlerest'c ietmini in rcspoct of the future 
torm does not prevent the underlease from operating us an OL-signmont of tho 
original teiTi (see the text, %njra). An undorle'^seo may obluiii fur his own 
benefit a reversionary lease from the head lessor {Alitumell v. O' Brim (1833), 1 
Jo. Ex. Tr. 176). 

(e) When an uiidorloaso is made for tho whole term less one duy, and the 
underlc&sor is trustee for the underlesseo of tho noiuiiml ri^ version, tho under - 
lessee ean on the underlcssur’s death iutestuto obtain admini&triiliou limited to 
the outstanding duy for the purpose of getting it in {In the Goods of Kingwell 
(1899), 81 Ti. T. 461). The underlease comes to nn end with the head lease, and 
the underlessee docs not, in the absence of fiosli agi cement, become tenant to 
the heud lessor {Simhin v. Aslairst (1834), 1 Or. M. & 11. 261), or to the new 
lessee (/'Veeman Y.Jury (1826), Mood. & M. 19) ; but, if the undorlnssor continues 
to hold os tenant, the yearly uudor-tcnancy also coiitLnuc.s {Pearce y. t^hard 
M828), 6 L. J. (o. 8.) (K. B.) 3o4 ; see //ayes v. t'\tzgihh*m (1870), 4 I. It. 0. L. fiOO). 
For a form of underlease, see Euoyclopsedia Gf Forms and Precedents, 
Vol. VII., p. 209. 

(/) Farmenfer v. Webber (1818), 8 Taunt. o93 ; Ikardmm v. Wilaon (1868), 
L. R. 4 0. P. 57. 

(^) nidcB v. //owning (1696), 1 Ld. P.,aym. 99 ; I'lw/e v. Diggea (1829), 5 
Till. (n*. 8.) 31 ; Thorn V, WttiMcombe (1832), 3 13. ft Ad. 586, 595; b'awceit'^. 
JlaU (1833), Ale. ft N. 248, 259, n. ; IVof/aaton v. I/dkewill (1841), 3 Mun. ft G. 
297, 323; Bryant y. ffancor/c ft Co., [1898] 1 Q. 13. 716, 719, 0. A. A sub- 
lease by a tenant at will ijieo facto determines the tenancy at will {Birch v. 
Wright (1786), 1 Teim Rep. 378, 382), and hence it cannot operate as an 
assignment ; but it creates a tenancy by estoppel as between the parties to tho 
Bub-loaso (see d. Goody y. Curt^ (1847), 9 Q. 13. 663, 865): a tenant at 
suffiiTanco can of course croato no interest binding on tho landlord ; compai'e 
Thunder d. ircaicr v. Bdcher (1803), 3 East, 449, 451. 

(A) Parwerdtr v, Wehb&r, supra; Preece v. (7orrta (1828), 5 Bing. 24; Paacoey, 
/^ascoe (1837), 3 Bing. (n. c.) 898; Lewis v. Baker, [1905] 1 Cli. 46. Nor is the 
rent a rent see within the Landlonl and Tenant Act, 1730 (4 Goo. 2, c. 26), s. 5, 

BO 08 to attach to it the power of dislress given by that statute ( v. Cooper 

(1768), 2 Wils. 375 ; Langfof'dy. Belmea (1857), 3 K. & J. 220; Lewis v. lidker, 
snpya; compare Pluck ▼. Bigges, supra). There is no reversion by estoppel (see 
title Estoppel, Vul. XIII., pp. 373, 403), nor does payiueutof the sum reserved 
as rent o]icrate as an attornment so as to give a power of distress {Hatddine y. 
Heaton (1883), Cab. ft El. 40). 

(i) Baker v. (Jostling (1834), 1 Bing. (K. 0.) 19, 27 ; Clarke y. (1841), 

3 1. L. R. 427, 431 ; (Jremm v. Johnson (1846), 9 I. Eq. R. 143, 145, 147; 
Penvefathr v. /Stephens (1817), 11 1. Eq. R. 61, 62; see Loyd y, Langford 
(1677), 2 Mod. Rep. 174 ; Newcomb v. Harvey (1690), Garth. 161 ; WiUiams f. 
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ceaseSt by virtue of the new assignment effected by the underlease, beot. 9. 
to bo liable on the covenants contained in the original lease, and ^nde^ 

the underlesseo becomes liable (/c). The underlessee is also, by leases, 

virtuo of the express contract, liable to the imderlessor on the 
covenants in the underlease ; but if the underlossor subsequently 
purports to make an assignment of the original term, these 
covenants are not enforceable by the assignee (Z). 

If the underlease is one which, considered as an underlease, (li.) By parol, 
can be made by parol, and is so made, it cannot operate as an actual 
assignment for want of a deed On). Possibly it operates as an 
assignment at law, so that a deed is not required (n), or it may be 
that, since it cannot operate as an assignment, the above doctrine 
is excluded, and then, in order to give effect to the intention of the 
parties, it would oi)erale as a lease according to its tenor (o). The 
true effect is, hu weaver, doubtful (p). The transaction probably 
operates neither as a lease, nor as an assignment, but the under- 
lessor can sue for the rent on the contract {q), or in an action 
for us(i and occupatif)n (r). 

864. A tenancy from year to year is regarded, for the pui^ose Tenancy from 
of tliis doctrine, as a tenancy continuing until it is in fact deter- y®»^rfcoyear. 
mined, and the tenant can grant an underlease from year to year 

or for a term of } cars. So long as the original tenancy lasts it is 
potentially longer than the underlease, and the imderlessor has a 
levei’biou by virtue of ivbich he can distrain for the rent reserved 
on the underlease (.s). 

865. There is neither privity of contract nor privity of estate Liability of 

between the lu^ad lessor and the underlessee (Z), and hence the nuderiessee 
- to leaBor. 

IJityt'itnl (isrdi), 1 K ^ li 1010; and compare Smith v. iI/qp/c6ao& (1786), 1 
Term hep. 

\/x) Ucanlman v. Wil'^on (1808), L. E. 4 C. P. 37; see Falmer v. Eilwards 
(17S;j), 1 Dou^^ (k. li.) 187. II. 

(/) l<h'Oi] if then.! is a ro version on the uiiderlcaso by estoppel, the coveuauts 
attaohnd to it would not pass by an assignment of the original term [Norris 
V. Cruifj (ISOij), 43 W. K. 480). 

{in) See p. 582, 

f«) Soo yVrccc V. Cori'ie (1828), 5 Bing. 24, 27. 

(o) rouUtieij V. IJoImva (1720), 1 Stru. 40o ; Pollock v. Stacy (1847), 9 Q. B. 

1033. 

(;>) pTccce V. Corrie, aiipra, oppoara to be the only case in which it is suggested 
tiuit tho assignment, being by operation of law, need not bo in writing under 
tJio Statute of Frauds (29 Cur. 2, c. 3), or, sinco tbo Ecal Property Act, 1846 
(8 & i) Viet. c. 106), by deed. Other cases, such as Pollock v. Stacy, anpra, 
ussiimo liiat it must be by deed ; and Poultney v. liolm^^ supra, was disapproved 
in tho Court of Exchei^uer {Barrett v. Ralph (1845), 14 M. & W. 348, 362), though 
a]}]}ruved in the Queen’s Bench {Pollock v, Siary, aupra). Similarly a parol 
assignment, void under the statutes, will not be treated as an underlease 
{Barrett v. liolph, aupra). The point formerly at issue between tho Exchequer 
and tho Quoou’s Bench soems not to have been decided (see Beardman v. 

Wilaoii, aupra ; 2 Wins. Saund. (ed. 1871), p. 834, n. ; 1 Smith, L. G., 11th ed., 102). 

{(j) Preece v. Corric, aupra. 

S Pollock V. Stavy, aupra ; Beardman v. Widaon, aupra. 

Markaii v. Maekreth (1786), 4 Doug. (K. D.) 213; Curtia v. Wheeler (1830), 

Mood. & M.’493 ; Pike v. Eyre (1829). 9 B. & 0. 909 ; Oxley y. James (1844), 18 
M. & W. 200, 214 ; and the principle applies to other periodic tenancies {Peirae 
Y. Sharr (1828), 2 Man. & By. (K. n.) 418). 

(Z) Bemey v. Moore (1791), 2 Eidg. Pari. Bep. 310, 331 ; and the underlessee 
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Bxot. 9. nnderleasee is not personally liable for the rent reserved by (u), not 
Under- on the covenants contained in, the head lease (a) ; but, unless he is 
leases. protected by the Law of Distress Amendment Act, 1908(b), his 
goods upon the demised premises are liable to distress for the rent 
reserved by the head lease (r); and, if the head lease contains a 
proviso for re-entry on breach of covenant, he is liable to be evicted 
for such a breacli (</). Moreover, it is the duty of the underlessee, 
before taking his lease, to inform himself of the covenants which 
are contained in the head lease, and, if he enters and takes 
possession of the ]>roperty, he is bound in equity to observe such of 
those covenants as are of a negative character (e), on the ground 
that he takes with notice, and he is liable to be restrained by 
injunction from committing a breach of them (/). But the lessee, 
although personally liable on the covenant, will not be included in 
th^ injunction {g), unless be has caused or facilitated the breach — 
where, for instance, he is prohibited by the lease from under- 
letting (g), or whore he has represented to the undorlessee that the 
act complained of might bo donc(/i). 


Covenants by 
underlcBsee 
to observe 
covenants In 
head lease. 


866. Upon the granting of an underlease the obligations of the 
head lease in respect of the payment of rent and the observance of 
the covenants, in respect of any of the property in the head lease 


has 110 equity to onforce the provisions of tlio underlease against the head lessor 
{Tauh)r V. GiiloH (ISTd), L. E. 20 Eq. 682). 

(if) Soo Udford v. llatcli (1779). I Doug. (k. B.) 183. 

(a) Beraey v. M>)ore (1791), 2 Bidg. Tarl. Ilop. 310, 323, 331. Origiiinlly 
it was thought that the underlessee might be liable upon the inbolvoiioy of the 
underlessor {Ooddard v. Keate (1682), 1 Vem. 87) ; but this is not so. 
r/j) 8 £dw. 7, G. 53 ; soe title Distress, Yol. Xl., p. 113. 

(c) The Ihibility of an undertenant is the same in this ro?;pect as of a stranger 
whose goods aie on the demisc3d preiiiisos at the timo when a distress is levied; 
see title Distress, Yol. XI., p. 132. J f the undertonaut pays the head rout 
under threat of disti’css, he can deduct this from his own rent (see title 
Distress, Yol. XI., pp. 157, 200) ; but he cannot claim contribution from an 
underlessee of another pai-t of the premises demised by the head lease, since 
the uiiderlessees are not subjoct to a common demand {Hunter v. Hunt (1845), 
1 C. 15. 300; Johnson v. Wild (1890), 44 Ch. D. 146) ; cimtra Webber v. Smith 
(1689), 2 Yorn. 103 ; Allison v. Jenkins^ [1904] 1 1. li. 311 (where contribution 
was based on salvage) ). 

{d) See Spencer v. Marriott (1823), 1 B. ft 0. 457. As to relief of an under 
tenant against forfeiture, see p. 543, post ; and os to casos where the undertenant 
has a remedy against his immediate lessor for breach of the covenant for quiet 
enjoyment, see p. 523, post. 

{e) Cosser y. uoUinge (1832), 3 My. ft E. 283, 287 ; see Leiuis v. Bond (1853), 
18 Beav. 85. 


(/} See Wilson v. Hart (1866), 1 Oh. App. 463; Tritton y. Bankart (1887), 56 
L. T. 306 ; compare flail v. (1887), 37 Oh. D. 74, 0. A. ; and see Abbey v. 
Outteres (1911), 56 Sul. Jo. 364. The ride applies to the case of an underlease 
to a tenant from year to year {Tritton v. Bankart, supra) \ and, since the 
anderlessee is supposed to examine the title to the noad lease, aa well as 
the lease itself, he is also affected with notice of, and is bound in equity by, 
negative covouants contained in an assignment of the head term, ^though not 
contained in the lease itself {CUments v. Welles (1865), L. B. 1 Eq. 200). These 
rules as to notice are not abrogated by the statutory restrictions on the under- 
lessee’s right to ccdl for his lessor’s title {PaJtman v. Harland (1881), 17 Oh, D. 
353; seep. 882, ants). 


M Mooes V. Taylor (1802), 11 W. B. 81. 
|A) TritUm v, Bankart, supra. 
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which is not comprised in tho underlease, are usually imposed by But. 9. 

express covenant on the iinderlossor, while the underlessee Under- 

covenants for payment of his own rent and enters into covenants leases- 
in respect of tho sab-demised property corresponding to those in 
tho head lease; and on either side the covenants may be accom- Covenant to 
panied by an express covenant of indemnity (i). indemnity 

Whore the underlessor gives a covenant of indemnity against IT*”" 
non-payment of the head rent, payment by the underlessee of his 
own rent is not a condition precedent to an action by him on the 
covenant of indemnity (k). 

The questioil of indemnity is important with reference to the Toiepalr. 
covenant to repair. An indepoudent covenant to repair in the 
underlease, following the terms of tlie corresponding covenant in the 
lio<id lease, is not by itself construed as a covenant of indemnity, 
and tho underlessor cannot recover under it the costs which he 
has incurred by reason of the underlesseo’s default, such as costs 
of defending an action of ejectment and procuring relief against 
forfeiture (f). This result is due to the fact that, the operation of 
the two covenants is different, the measure of damages under each 
depending on tho date of commencoment of the head term and sub- 
term respoctivoly (m). If, however, tho undorlease does not contain . 
an independont covenant to repair, but binds the underlessee to 
perform the covenant in the head leaso, a contract of indemnity is 
implied, and the underlessor can recover tlio costs of an action 
which he has reasonably defended (n). It seems that in any case 
lio can recover the expenses of repairs which have been proporly 
effected by him to avoid a forfeiture (o) ; and he can recover sub- 
slantial damages for breach of the underlessoe’s covenant to repair, 
notwithstanding that the head lessor has re-entered for non-payment 
of the head rent (p). 

867- An intending underlessee should examine the head lease Neceasity for 
in order to ascertain that the term of the underlease can be ^^**^1^^** 
validly granted, and that the head lease contains no unduly 
onerous covenants. If the sub-term is, in fact, longer than the 
original term, tho underlessee cannot, after the underlease has 


(t) Seo EbhelU y. Oon'jufsl, [1893] 2 Oh.. 377, 382, G. A. A mortgagee by eub- 
domise, who has gone into poesession, may be liable to the mortoogor for 
fnr/eituio of the lease {I'err^ v. Walker (1835), 24 L. J. (cil.) 319). If an 
uuderlessoe has caused a for/eitore both of his own and of the head lease he is 
not entitled to tho beneBt of a waiver of the forfeiture of the head loose {HUlier 
V. Parkirum (1831), 9 L. J. (o. a) (on.) 166). 

(k) Briant v. Pucker (1866), 16 0. B. 364. 

(l) PenUy v. WatU (1841), 7 M. & W. 601 ; W<Uk«r v. Bolton. (1842), 10 
M. & W. 249 ; Logan v. Batt (1847), 4 0. B. 698. 624 ; CTctre v. Dohton, [1911] I 
K. B. 36 ; compare Bkori v. KaJloway (1839), 11 Ad. & El. 28. Neale y. WyUic 
(1824), 3 B. & 0. 633, eonlra, is oveiTuled. 

(m) Walker v. Holton, supra. Oonseqviently the underleesor cannot bring in 
(he underlessee as a third party so as to claim indemnity under B. S. 0., Ord. 
16, rr. 48, 62 (Ponii/oK y, Foord (1884), 12 Q. B. D. 162). 

(n) Bomhy v. OardvatU (1881), 8 Q. B. D. 329, 0. A 

(o) Odley v. StreOem. (1823), 2 B. &. 0. 273. 

(p) Dmiieey, Underwood (1867), 2 H. & N. 670 ; compare Obwy. Brogien 
(1840), 2 Man. ft O. 39. 
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Sect. 9. been granted, obtain compensalion (q), unloss the agreement for the 

^nde^ underlease so provides (r). After an agreement for an underlease 

leases. has been entered into, the undo^ lossec, whether he has had a chance 
of inspecting the head lease or not, cannot refuse to accept the 
underlease on the ground of the existence of any ordinary cove- 
nants (s) ; but he can refuse to accept it on the ground of the 
existence of unusual and onerous covenants, unless before the agree- 
ment he had a fair opportunity of ascertaining for himself ths 
provisions of the lease (0- 

Agreement 868. Where the agreement for an underlease provides that ths 
for underlease underlease shall contain the like provisions in all respects as are 
covenaula contained ill the head lease, the provisions of the head lease are to 
those of lease, be taken as models for those in the underlease, and must he 
introduced therein with the proper alterations of names and other 
matters. Consequently a provision against assigning without the 
consent of the head lessor will become in the underlease a provision 
against assigning without the consent of the under lessor (i^) ; but 
the frame of the agreement may indicate that certain covouauts, 
such as the covenant against assignment without consent, are to be 
introduced without modification, and tlien the consent of the head 
lessor will bo required (ti). Where a lessee grants an undeiioaso 
containing a covenant by the undciiessoc to deliver up the premises 
and all landlord’s fixtures at the end of the sub-term, this docs 
not amount to a representation that ho will be at libeiiy to remove 
trade fixtures ; and hence if the head lease contains a covenant for 

(q) Beahyy, Begley (ISTS), 9 Ch. 1). 103; Clayton v. Leevh (1889), 41 Ch. D. 

103, C. A., where it was pointed out that Ptdinvr v. Jvh/iHon (1S84), 13 U. JJ. D. 
351, 0, A., went too far in treating Bmley v. BesJey, os eiToiitoiis. 

(r) Paimtr v. Jolivam^ sv'imf. Tlio fact tliat other prc’iaifccs uro iiicliideil in 
the head lease is, if the intending uiulor1essf*e lias not been int'orTYiod of it, a 
fatal objection to tho underlessor's title {Frldta v. lloohrr (1818), 3 hlfidd. 103 ; 
WarrfTi v liidiardsovi (1S30), You. 1 ; Leathern v. Alien (1850), 1 J. Ch. K. 083). 

(«) Flifjlit V. Barton (1832), 3 My. & K, 2b2. “ Usujil covenants " m this con- 
nection means ordinary covenants, not merely covciianls ” in the 

strict technical sense; see p. 388, ante; compare Ihtmdtv. Wumavlc (182S), 7 
B. & 0. 027. For form of agreement for underlease, soo I'jucyclupmdui of 
Fonns and Precedents, Vol. VII., p. 171. 

(f) Hyde v. Warden (1877), 3 Ex. 1). 72, 80, 0. A. The saino lulo .niJplios 
between vendor and puichaser of leasehold piopeity {llvevew, Berrvhje (1888), 
20 ti. B. D. 523, C. A. ; B.e White and SrniWa Cofidmct^ [1800] 1 (Jh. 037 ; Re 
HaedieJee and LijiskPs Contract, [1901] 2 Ch. 006, C69; Mulynewxy. liawtrey, 

^ 2 K. B, 487, C. A.); and see title Sale of Land. Jf tho ngreemout 
i underlease provides for tho insertion of a paiticular restrictive covenant, 
this amounts to a lepresentation that tho iindcTleseor ia entitled to grant a lease 
with that rostiiction only, and he is not ut liVoity to insist on iho Liiserliun of a 
wider covenant contained in the head lease (Van v. (Jorjc (183-1), 3 My. & 1C. 
269, 277). But althriugh an undorlossor may not be ablo to havo spccilic 
performance of an agreement for tho uudoi'lcaso, by reason of the covonauts in 
the head lease debarring him from granting tho undoiieasu in acconlance with 
the agreement, yet if ho is ready to grant tho uiidorloaso, and the undcrlossce 
refuses to accept it, he has an action for breach of tho ngrooment, and the 
underlesHCc on the other hand, if his enjoyment is intcrf(TMl with, should have 
a remedy on tho covenant for quiet enjoyment (Hayward v. Parke (1855), 10 
0. B. 295) ; and see p. 527, poet, 
lu) Willianison v. WiUiamhm (1874), 9 Ch. App. T29. 

(a) Haywood v. Bilher (1885), 30 Ch. D. 404, C. A. 
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delivery up of trade fixtures, and the head lessor enforces this Sect. ». 
preventing the underlessee from removing them, the latter is Unde^ 
without remedy (6). leages. 

Part IV. — Premises included in the 
Demise. 

Sect. 1. — Description. 

869. The parcels in a lease describe the demised property (c), Description 
and this may bo done either by giving a name or some denoting parcels, 
mark to the property— where, for instance, a house in a town is 
described by the street and number, and then extrinsic evidence is 
ne.cessary in order to ascertain what is intended by the descrip- 
tion {(1) ; or it may be denoted by measurements or abuttals (c), or 

by reference to a plan (/) ; and while extrinsic evidence to identify 
the property is still required, yet the identification is assisted by 
these descriptions. Where the property is described in more than 
one of these ways, it is possible that part of the description may 
he inconsistent with the rest. In this case it becomes necessary to 
determine which part is to be accepted, and which is to be rejected 
as a fab‘a dcmonsl.ralio{g), 

870. The word ‘^land,” when used in a lease or other assurance, Meaning or 
includes, if there is nothing to restrict its technical meaning, all 

kinds of land, whether arable, meadow, or otherwise (ft), and 

(h) Porter v. Drew (1S«0), 5 C. P. D. 143. 

(c) As to alteration of the rle^icriptioii of the premiseB in a renowod leaso, see 
Boi/lc V. Olphcrts (1841), 4 L It)q. P. 241. 

((/) Sim daily, whore the property is doscrib^ by reference to the occupation, 
the occupation must he ascertained by extrinsic evidence iMugee^. Lavell (1S74), 

L. U. 9 0. P. 107, 114 ; see Paddock v. Fradleg (^1830). 1 Cr. & J. 90). 

(s) Abuttids are not nocessarily construed stnctly, unless the description by 
abuttals, if correct, would increase the value of the property, and woxiud bo aii 
inducement to tho lessee to take it {Itoherta v. Karr (1809), 1 Taunt 495). But 
where measurements are qualified by the words “ more or less,” and the 
abuttals also are given, tho abuttals, if supported by the actual occupation, will 
show the extent of tho property {NcaU d. Leroux v. Purkin (1794), 1 Esp. 229, 

230). 'Words such as ” more or less” {Croaa v. Eqlin (1831), 2 B. & Ad. 106, 

110) or “thereabouts” [Bavia v. Shepherd (1866), 1 Ch. App. 410,416,418) only 
aiitnorise variations which bear a very small proportion to tho amount uameil 
{Pay Y. Fynn (1609), Owen, 133; Neale d. LerooM v. Parkin, supra ; Daria v. 

Shepherd, supra). A doubt as to what is intended to be comprised in the 
pareelB may bo removed by roforonco to a recital {Doe d. White v. Oahorne 
(1840), 4 Jur. 941, also reported 9 L. J. (o. p.) 313, 318). 

ry ) As to tho effect of a plan, see title IDeedb akd Otuer Insthui^ients, 

VoL X., p. 467. 

(y) As to the rule of fdlaa demmatraiio, see title Deeds aed Other Insihu- 
mentb, 'VoL X., pp. 465 et eeq. As to rectifying mistakes in the parcels, see 
Mortimer v. Shortatl (1842), 2 Dr. & War. 363; Paget v. MarahaU (1884), 28 
Ch. D. 255. 

(A) Go. Litt. 4 b ‘ Shop. Touch., ed. Preston, 91 ; Oooke v. Fates (1827), 4 Biug. 
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Sr.CT. 1. 

Description. 


Meaning of 
“ house," 

“ messuage," 
*' appur- 
tenances," 


also thing on or iindor the soil ; all buildings erected on it, 
and all mines, and minerals beneath it(t}. A lease of woods 
inelndcB not only the trees, but the land whereon they grow (/c). 
Words which are appropriate for graiiLing part of the profits of the 
hind do not carry the land itself— for instance, a grant to dig 
turves (ft), or a grant of water, which ordinarily gives only the 
fishery in the water (Z). Where the soil under the water is intended 
to pass tho expression “land covered with water” should be 
used (m). 13 ut a grant of all the profits of land is equivalent to 
a grant of the land itself (n). 

By a lease of a house,” stables and outbuildings occupied 
with and necessary for the convenient occupation of the house 
will pass (o), and also a courtyard, garden, and orchard {p). The 
word “messuage” has the same meaning as “ house "(q). In the 
expression “house and premises,” tlie word “premises” refers 
only to matters intimately connected with the house (r). The words 


90. Tf a particulnr kind of land is mentioned, such as meadow or marsh land, 
only that kind will pas.^ (Co. Litt. o a). 

(i) ^/'fu•ronten v. Coulann (1877). 5 Cn. D. 133, 142, 0. A. An onclosod piece of 
land is technically a "cloi^o,” and similarly tliis term carries the soil and what 
lios heiiofith it; see Coxy. (7Z</e (1848), 5 C. 11. 533, 551. U'imn’* includes 
the furmhouso, faim buildings, and land used therewith (Shop. Touch., od. 
Ih’e^lon, 93) ; and also woodlands Pauly. Paul (1700), 2 Burr, 1089 ; 

Portman v. Mt/l (1839), 3 Jnr. .356). Tho expression " funiutig buildings ” in a 
will iucludos fiinuhuu&ea (CWi« Y* Chvlmmkl€ii{lQOii)^ i Drew. 020)i 
(k) Co. liitt. 4 b. As to a grant of control of on adjoining plantation, sro 
NicholAon v. Ilosfi (1859), 4 De G. & J. 10, 0. A. 

S Oo. Litt. 4 b. So a grunt of a “ warren for conies " only passes a franchise 
exercised over tho soil, though a grant of a ‘‘ waiTen " in the giantor’sown 
ground ni.iy carry tho soil {Peandinmp {/larl) y. Wiiiu (1S73), L. U. G H. L. 223, 
230, 2.55 ; (.'ri. Tntt. 6b; see Shop, Tinich., od. Preston. 90) ; but a sevenil tiahory 
raises a presumption of ownciship of the soil (sof‘ titlo Pisileiues, Vol. XIV., 
pp. 577, 578) ; and appHroutly a lease of a several fishery in a river will, in the 
ahseiice of contrary indication, carry tho bed of tho river {R. v. Ofd A f re'- ford 
{Inhubitanfs) 1 'Penn Uep. 358; see f'avyd v. CuuUhard. [1897] 2 Ch. 

554, 505 ; alBriued, [1898] 2 Ob. 358, 0. A. Aa to a lease of rijianan land, see 
title Fisheeiks, Vol. XIV., p. 684. 

(m) Co. Litt. 4b ; but a grant of a pool " canios the soil (Co. Ijiit. 5b). 

(n) Co. liitt. 4 b. 

(o) See Due d. Clewenta y. Colhve (1788), 2 Term Bop. 498, 502; Steele v. 
Midlaml Rail. Co. (ISGO), 1 Oh. App. 275, 289; and this is also so by virtun 
of the Convoyaiicing and Tjaw of Property Act, 1881 (44 & 45 Viet. c. 41), 
ss. 2 (v.), 0. As to u covenant giving the losseo the u^e of a pump while it 
remains in an adjoining yard, hco Rhoda v. Ballard (1806), 7 East, IIG. 

(p) Co. Litt. 5 h, 5Gb; Shop. Touch., ed. Pi-oston, 94; BettUivi^rtKe Case 
(1591), 2 Co. Pop. 31b; notes to Smith v. Marlin (1072), 2 Wms. Sauiid., od. 
1871, 602, 80G. See Carden v. Turk (1588), Oro. Eliz. 89 (devise of a messuage 
without paying “ with the appurtenances’'); Qroei'ennr {Lord) v. Ilainpaiend 
Ja7\fdim Hail. Co. (1857), I Do (1. & J. 446, C. A. ; Ihvmn v. I.ondon and SoiUh 
Western Rail. Go. (1800), 6 W. B. 4G7; Cole y. West London and Ch-yata! Palace 
Bail. Co. (1859), 27 13eav. 242 (casos on “part of a house" in the lAaiids Clauses 
Oonaolidatioii Act, 1645 (8 & 9 Viet. c. 18), s. 92; and see titlo CoMPUisoiiY 
PuAOUASE OF Laed AND COMPENSATION, Vol. Yl., pp. 71 el aeq.); and as to 
curtilage, see Maraoth y. London. Chatham^ and Dover Rail. Co. (1868), L. B. 
6 Eq. 101. 

M Doa d. CletnenU v. CoIUm^ aupra. 

{r) Hence it will not include an adjoining meadow {Minion y. Oeiger (1873), 
18 U T. 449) ; see, further, title Deeds and Other Instruments, Vol. X., 



Part IV. — Premises included in the Demise. 4^9 

“ with the appartenapoes ” do not extend the demise so as to include 

land or buildings which are used with the demised property, but are Deseiftij^^, 

not parcel of it (•) ; nor do they include a part of the building which ' 

has been separated from it, and has not been occupied with it for 

many ^ears previous to the demise (0> But the words “lands 

appertaining to “ or “ belonging to ’’ are more easily extended to 

lands usually occupied with the demised premises (a). 

The words " tenements” and “hereditaments” primarily denote, “ tenement!,* 
the one whatever can bo the subject of tenure, the other whatever 
is capable of devolving upon death, whether as real property to ^ 
real representatives, or as personal property to personal representa- 
tives or legatees (b). But they are used in a general sense to ' > 

include both the corporeal things — houses and land — which are the 
subject of property, and the rights which arise out of them(c). 

When these rights extend to the exclusive possession of the thing 
which is the subject of property, they ore called corporeal heredita- 
ments — a term which is used to denote both the thing itself and 
the right of property in the thing ; when they fall short of this, 
they are called incorporeal hereditaments (fZ). . 

871. The question whether any particular property is included Farceb 
in the lease depends on the words of the lease as applied to the 
circumstances of the property (e), evidence being admissible to b^mb'oI 
show the state and condition of the property at the time the lease itie property, 
was granted ; and though primd facie particular property would be 
included, yet Ihia will not be eo if the circuinetancea show a con* 
trary intention (/). Where the lease comprises part only of the 


p. 465, noto(^). As to tho luoaTimg of ** mines” and ” minerals,” see title 
MiNKH, Minkilals, and Quaskies. 

{a) IhViewuriKa Ctiae (lolil), 2 Co. Bop. 31 b; Bryan v. Wetherhcarl (1625), 
Cro. Car. 17 ; Maitland v. MaxManm (1862)^ 1 U. & C. C07, 614 (ivhcro, however, 
it was suffgostod that tboro mij^ht be oases whore such words would add to the 
parcols). where there is a demise of a house and of upper floors in an adjoining 
nouBo without the staircuso, the staircase does not pass under “appurtenances” 
because it is afterwards rG(]uired (CVzappeff v. Mason (189-1), 10 T. L. B. 404, 0. A, ; 
see WHmote y. Com (1603), Cro. Eliz. 918 ; and as to tho same words in a will, 
see title Wili^s ; JTenrn v. Alim (1627), Cro. Cor. 57 ; Dite d. Lemprir^'e v. 
Marlin (1767), 2 Wui. 131. 1148 ; Buck d. Whalley y. Nurion (1 i9i), 1 Bos. & P. 
53; Evanav. Angcll (1858), 26 Beay. 202, 205). 

(i) Keralakey. ir5ife(1819), 2 Stark. 508. 

(a) See Ooglcy y. Chambers (1824), 1 Bing. 483; />oed. Corey, Langt<m{lS3l), 
2 B. & Ad. 680 ; Evans y. Angell, supra, , 

2 See Co. liitt. 6 a : “Hereditament is the largest word of all in that 
,” Compare Rs Ovssclin, Qoaselin v. Ovaselin^ [1906] 1 (3i. 120. Formerly 
the descent was to heirs or dimsees : as to the change m devolution, see Laud 
Traiisfor Act, 1897 (60 & 61 Viot. o. 65), s. 1. 

(c) Seo, as to tenements, Co. Litt. 19 b; ReaueJiamp (Earl) y, T]7nn (1873), 
L. He 6 H. L. 223, 241. 

( d ) See title Beal Fhofertt and Chattels Beal. 

(e) See title Deeds and Other Instruments, Vol. X,, p. 465, note («). 

(/) Doe d. Freeland y, Burt (1787), 1 Term Bep. 701, 703, 704 (where a collar 
wiLS held not to bo included in the demise). In general the lease is construed 
with reference to the ciroumstanceB existing at the time of execution, but where 
it is clear that it had relerenoe to previous oircumstanoes — such as those 
existing at the time of the asieeiaent for the lease -*the earlier circumstanoefir 
would apparently determine we oonstruotion ; see Ori^ y. Price (1814), 5 Taunt* 
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dacK; 1. 
jP4^]9ption. 

Roads. 


Easements. 


rooms in a housei but those constitute a separate dwelling, the 
lease includes the outer walls so far as tliey are solely appropriate 
to the rooms let(<j). 

872- Where the premise's are referred to as bounded by a public 
road« and the soil of the road is vested in the lesr^or, the lease will 
pi'ima facie include tlie soil ad medium Jilum vi(e (Ii ) ; and if there 
is a small quantity of uninclosed land botwoon the highway and 
the demised premises, this also, if vested in tho lessor, will be 
presumed to be included in the demise (i). But the presumption 
can be rebutted (/c). 


Sect. 2. — EoHements. 

873. A. lease of land, or of land and buildings thereon, made 
since the Ulst December, 1881, includes, wLtliout express mention, all 
easements appertaining to the demised property, or at the timo of 
the lease occupied or enjoyed therewith or with any j)art thereof; 
so far as a contrary intention is not expressed in the lease (Z). 
jlence, in tho absence of such contrary intention (m), the lease 


M7; Mappin Brothers v. Lilerty & (7o., [1903] 1 Ch. US, 127; co:npare 

BrtAmfield v. Williams, [1897] 1 Ch. 602, 61(5, 0. A. 

{g) Carlisle Gafi Co, ami Todd v. Muse Brotheis Co, (1897), 46 W. 11. 107 ; 
but the lessee cun only use them in n rcasonablo way {ihfd.), 

(/<) Ifayncs v. Khff^ [1893] 3 Ch. 439, 448 ; seo Tidswdl v IVhittrvrth (18(57), 
L. K. 2 C. P. 326, 333 ; Ifadgcs v. Lawranre (1851), IS J. V, 317 ; liilos 1>k(5i!h 
AND Other Lv&t 14 UMJ!.xts, Vol. X., p. 4(58 ; IIkuiwayp, yruKET.s, and 
Phidges, Vol, XVI., p. 52. Tho rule aj»pliod to Btirots in a town well aH to 
highways in tho countiy {Re White's Chanties^ Chanti/ Coonnit^sinnfrs v. London 
Corporation^ [1898] 1 Ch. 059, 0(51; Central London liaif, Co, v. City of Loadau 
Land Tar Commmioners, [1911] 1 Oh. 467 ; aflirinod, 27 T. L. It. 5(51, CJ. A. ; 
but see Afappin Brothers v. Liberty efc Co., Ltd.,sypra, at p. 128). Sniiil.nh, 
whore tho premises are described as bouiwlod by a rivor they mchido hull' lli«' 
bed of the liver {Dwyer v. Rich (1871), 6 I. R. (J. Ij. 141, Ex. Ch.) 

(t) Doe d. Bring v. Pcarseij (1827), 7 15 & C. 304, 307 ; see title irionwAYS, 
SriiEBTS, AND Bridges, Vol. XVI., p. 53. 

(k) Soo title JJiGiiWAYS, Streets, and Bridues, Vol. XVI., p. 53. 

(/) Oonvoyancing and Law of Property Act, 1881 (44 & 45 Viol, c, 51), s. 6; 
Gonvoyanco ” in tho statute includes 'Ui^arte” {ibid,, a, 2 tv)); and see title 
Easements and Profits a Prendre, Vol. XL, p. 250. 

(m) Such a contrary intention may be indicated by the use of tho words with 
tho appiir ten uncos,*’ since these operate as an express grant of rights strictly 
appurtenant (Bir/nint/Adm, Dudley, and Distriit Banking Co, v. Ross (1888), 38 
Ch. 13. 295, 308, 0. A. ; Ee Beck and London School Board's Contract, [1893] 2 Oh. 
315 ; see Deddington y. Atlee (1887), 35 Cli. I). 317, 331) ; though, whore iiocessary 
to give effect to tho intention of the partios, the word will hevo a wider irieun- 
in;j {Dohhyn v. Somers (lw60), 1.5 1. C. L. 11. 293). But tho mere marking of 
adjacent land as ** building land *’ on a plan will not show an intontiou to exclude 
a right of light over it {liroo.u field v. Willunns, [1897] 1 Ch. 002, 0. A. ; Bollard 
V. Care, [1901] 1 Ch. 834). Further, in considering whether tho stotutory words 
apply, regard must be had. to the title to the guasi-aevyivMt tonomont and to 
the surioinuling circumstances at the time of the lease, and tho statute will not 

K ih rights de facto enjoyed with the demised premises if, as a matter of title, 
lessor cannot la^ully convoy these rights {BMington y, Alice, supra; 
Godwin v. Schweppes, Lid., [1902] 1 Oh. 926, 932; QmrJie v. Chapman^ [1903] 
1 Ch. 659, 0. A.); nor rights which are merely Uimporury (Burrows v- 
Lang, [1901] 2 Oh. 502) ; or which could not reasonably be exjmeteu to continue 
(G'odmn v. Schweppes, Ltd., svpra)', but a Ion so may, by virtue of the statu to, 
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includes not only easements and other rights which are strictly 
appurtenant to the property (n), but also such guaai-easements as 
would pass under the words “ used and enjoyed therewith or with 
any part thereof ” (o); that is, oasoments which formerly existed, 
hut which have been extinguished by unity of possession (p), if 
actually used at the date of the lease (q) ; and also continuous and 
apparent (j^uasi-caseincnts (r) used at that date, although they have 


R 

Ease 


pass rights which at its date arc permissive only {Internaiio»al Tea Stores Co. v. 
Hobha, [190;i] 2 Ch. 105). Seo also title Eas£3£ENTS and Propits a Prendre, 
Vol. XI., pp. 251, 274, note {k). 

(n) Pormorly the words “ with the appurtenances ” were frequently used 

(see Thorpe v. BrumfUt (1873), 8 Ch. App. 650 (right of way) ) ; but tiioy were in 
general siipfulluous, for thoy refcriod only to rights strictly appurtenant to the 
doiiiisod property {Bulion v. Bolton (1879), 11 Ch. D. 968, 971), and such rights 
pashod by the demise without the^io words (Go. Litt. 121 b. ; Shop. Touch., ed. 
Preston, 89 ; SkuB v. Gltvhier (1864), 16 C. D. s.) 81, 91) ; hence the words did 
not piii-s an easement formerly existing which nad been extinguished by unity of 
po**.s(.*ssion {Plant v. James (1833), 5 B. & Ad. 791, 794 ; Worthington v. Gimson 
(1860), 2 E. & E. 618 ; soe Baring v. Abingdon^ [1892] 2 Ch. 374, 394, C. A.); 
and the words ** with all ways thoreun to appertaining’* were similarly restrict od 
to ways legally appurtenant to the doinisod prcniii^os [IJarding v. Wilson n823), 
2B. &C. y6,‘l00; Barlow v. lihcrha (1833), 1 Or. & M. 439, 448; Brett v. 
Clytjoscr (1880), 5 C. P. D. 370, 383). But such words rocoived a wider cou- 
Bt mol ion if there was ap])!iroiit an intention to pass rights not strictly 
appurb 'll lint; where, for example, there was no way strictly appurtenant 
to wliich the words could apply (il/«?TM v. KdgingUm (1810), 3 IVuut. 24), 
or whoro sut'h an intention appeared from the lease itself [Barlow y. JiJuifles, 
supra; v. Plant (1836), 4 Ad. & EL 749, Ex. Ch.). In such erases the 

word appurtenant ” might be taken in a secondary sense as equivalent to 
“ used and eiijoyod ** with the demised premises [IJill v. Grange (1556), Plowd. 
161. 170; Thomas v. Oa-rn (1887). 20 Q. B. D. 225, 232, C. A.; see Jlinrh^ 
cliffe V. Kinnonl (Bari) (1838), 5 Ling. (n. a) 1, 25). Under tho words '‘with 
tho a ppiirtouaiicos *’ there will pass, as appurtenant to a house (Co. Litt. 121 b), 
u right of turbary {So/me v. Bullock (168-1), 3 Jjov, 165; Dobbyn v. Somers 
(I860), 13 I. C. li. U. 293, 300); and whoro a right would not by it>elf pass 
witlioiit a deed the wonia may show that the right is treated os appurtomint so 
us to pass by Iho leuso, allliough not by deed (see Ilarlcstou v. Woodroffe (1619), 
Cro. Jac. 519 (a sheep walk)); and probably a right of coiniuon can pass as 
a] ipiivtenant without a deed; but see Umndhy v. Brook (1607), Cro. Jac. 189, 
U)0 ; and sco i). 384, attic). Moreover, rights necessary for the enjoyment of 
the demised pnipcriy, which tho lessor can confer, will pass without express 
inontioii ; see titles Dr.EDs and OriiER Instruments, Vol. X., p. 470, note (t); 
Easements and Profits X Prendre, Vol. XL, pp. 254, 288, 289; but a lease 
of laud and buildings with a pond and tho streams leading thereto docs not 
oil title tho lessee to water wliich would pen3olate to the pond through other land 
of tho lessor (J/ Wah v. Jtvbertaon, [1897] A. 0. 129). 

(o) As to tho words “or with any part thereof,'* see Kooystra v. Lucas (1822), 

5 13. & Aid. 830; nud as to what are f^icadf-easomonts, see title Easements 
AND Profits k Prendre, VoL XL, p. 242. 

( p) Barlow v. Rhodes, supra, alp. 448; Langley v. Hammond (1868), L. B. 3 
Exch. 161, per Xelly, C.B., at p. 163. As to tho effect of such words iu 
lUBerving a right of common, sec Bradshaw y. Eyre (1597), Cro. Eliz. 570; 
Dovlge v. Carpenter (1817), 6 M. & S. 47 ; Hall v. Byron (1877), 4 Ch. D. 667. 

(7) Soo Roe v. SiddoHS (1888), 22 Q. B. D. 224, C. A. But tho easement trill 
not pass if the particular cunvenionce for which it existed depended upon the 
continuous occupation of both toneinonts by the samo person [Kay v. OxUy ' 
(1875), L. R. 10 Q. B. 360, 366 ; Thomson v. WaUrlow (1868), L. R. 6 Bq. 36, 41).' ‘ 
(r) See v. (Jurkr (1807)* 1 H. & N. 816, 822 ; iraMn V. Arison (1870), 6 
Ch. App. 166, 173; Ford v. Metropolitan and MHropotitan DUtrkt Bail. Cos. 
(1886), 17 Q. B. U. 12. 27, 0. A. 
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swr. a. 
Imimeuts. 

Basements of 
necessity. 


Ownership of 
fixtures. 


never had an ocliaal existence as legal easeineiKs (a). Of this 
nature ia a right of ivay over a formed road (t). 

874. Apart from express words referring to easements used with 
tlio demised premises, or from similar words implied by statute, 
there will pass to the lessee of one of two tenements both belonging 
to the lessor all those continuous and apparent gua^i easemozits 
which are rGqiiiL‘e<l for the reasonable enjoyment of the demised 
tenement and which are, at the date of the lease, used for its bene-'- 
fit over the other tenement. If the lessor intends to reserve to 
himself any such right over the demised tenement, ho must do so 
expressly in the lease (a), save in the casoof a conlinuous easemeut 
of necessity, such as a necessary right of way (/;). An express 
reservation to the lessor of the right to build on Iiis adjoining laud 
will prevent the lessee from gaining a title to light and air by 
prescription (c). 

Sect. 3, — Fixtures. 

875. Articles which are affixed to the premises at the date of 
the lease, so as to be parcel of them, piiM under the demise (d), 


(-) /Uij/ V. Oxlei/ (1875), L. R 10 Q. B. 3G0, .367; BarhMrc v. Gruhb (1881), 
18 Ch. D- 616; Bayley v. Great Western Hail. Co. (1884), 26 Oh. i). 461, 45 0 
C. A. 

(<) JWatts ▼. Kelson (1870), 6 Ch. App. 166, 171; Kay v. Orley, supra; 
Burkshirey Orubh, supra ; Baring y. Abinytlon^ [1892] 2 Ch. 374, 300, (’.A. 

(a) Wheehlony. Hnrron'S (1870), 12 Ch. 1). 31, 40, U. A.; Brawny, Alabuster 
(1887), 37 Ch. D. 490 ; see PhillipH y. Low^ [1892] 1 Ch, 47 ; and litlo Uasisments 
AND ]*ROFiTS A Bkexdke, Vol. XL, ]>p. 254, 255. Tho pi'ini qdo &taled in the 
text njiplies to leases as well hb tn otlicr grants made upoti the sovenmoo of 
two tenemeiitB, one being rotnined by the grantor; see Warntr v. MvBntdr 
(1877), 36 L. T. 360; Birmingham^ Dudlry^ and Diaiiv't Banking f'o. v. lltm 
(1888), 38 Ch. D. 295, 0. A. ; PvUard v. Gare, [1901] I (/h. 834 ; title IiIase- 
MENT3 AND Brofits k Pkendkk, Yol. XL, p. 252. The imp] led grant of au 
ea^'ement is limited to the actual continuance of the loane {Beibli nylon v. Atles 
(1887), 35 Ch. D. 317, 323). It may inoludo the right to acooss of light and air 
over the adjoining property (scojBfWa (^>C(icr»V/j), Ltd. v, Bbkfards^ Ltd., [1906] 
2 Ch. 87); but tho light mujst bo enjoyed through jiariiciilar windows and the 
air through a definite aperture in the nature of a window in the doniised pro- 

g orty, or through a definite channel oyer adjoining property {Aldin v. IjatimxT 
lark, Muirhead A Lb., [1894] 2 Ch. 437, 416). Tho right of the lo-'^co, however, 
may be more extensive if required for particular purposes for whudi the promises 
are let (t5id.) ; and, on tho other hand, it i.s excluded if tho ciraurnslancoa nt the 
time of the granting of the lease Bh5w that it was not intended that he should 
have it [Birmingham^ Dudley^ and District Uanhmg Co. v. Hoss^ supra; see 
BrotmfieUi v. Williams^ [1897] 1 Ch. 602, 0. A.l. As to an implied right of 
support, see Bigby v. l^ennett (1882), 21 Cli. D. 559, 0. A. 

[h) See title Easements and Profits A Prendre, Yol. XI., p. 253. 

(c) Harpies v. King^ [1893] 3 Ch. 439. It is not sufficient for tho lessor 
merely to except rights, if any, restricting the free use of his adjoining land 
[Mifchdi V. CantrUl (1887), 37 Ch. D. 56, 0. A.). As to the meaiung of 
adjoining,” see liaynssy. King, supra; Be Bateman [Baroness) and Pamer's 
Cimtraxit [1899] 1 Ch. 599; iwd. Coops dt Co. v. Hamblin (1900), 48 "W, B. 238; 
^hiU V. Harrow^ Jlarfow v. MaryUhone District Property Co. (1902), 50 W. B. 
0* Ai 

(d) See Colegrave y. Dias Bantos (1828), 2 B. & 0. 76 ; Longstaff y. Meagos 
(1834), 2 Ad. & El. 167. The lessee does not, by accepting the lease, oome 
under au implied contract to pay for fixtures [Qoffy. Harris (1843), 5 Man. 3r 
O. 573). 
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iinlesB expresalj^PUr , impliedly excluded (e). Articles so affixed by sect. 8. 
Ihe lessee during the term become part of the demised premises ; Fixtnres^ 

and uannot be severed by him, and must be delivered up to the 

lessor on the determination of the tenancy unless the tenant is 
entitled to remove them by virtue of some special rule of law in his 
favour or of express ngreement(/). This is in accordance with 
the two rule's that whatever is fixed to the freehold of land becomes 
part of the freehold or inheritance, and that whatever once be- 
comes part of the inheritance cannot be severed by a limited owner, 
whether he be owner for life or for years, without the commission 
of waste (/ 7 ). 

876. In determining whether a chattel has been so affixed to Test to 
hind or buildings as to become a fixture, regard must be had to the detennino 
mode and the object of the annexation (/t), though the mode of 
annexation is not always the most important considoratioii, and its 
rchilive im])ortcince is probably not now what it was in simpler 
Limes (i). A chattel which rests upon the ground by its own weight 
inorely (/:), notwithstanding that it sinks into the ground (Z), or 
which rests by its own weight on foundations {m\ or in a place 

{r) Tliu^ tlio express meiitio!! of certain fixtures may show au iutention to 
oxcliido others (//ara v. IIvtVhi (183If), 5 B. & Ad. 715). 

(./ ) See GifjMW v. Hammei'smith <vnd City Jiaif. Co. (1S()2), 2 Drew. & Sm, 603, 

008, The tenant is not entitled to any iillowanco for now buildings unless this 
has 1)0011 agreed on ; soo Sinclair y. Marnt^n (1821), 3 Bli. 21. XL L. 

(j/) Sain V. Jirand (1876), 1 App. Cas. 702, per liOrd Caihns, Ij.U., at p. 767 ; 

II akc V. JI (1880), 7 Q. B. 1). 295, A., ; T.ord SsuionNE, L.C., at p. 301 ; 

hoo Klivfs V. Matr (1802), 3 East, 38, 51 ; BucUand v. Bullcrjidd (1820), 2 Bred. 

1 ^- Bing 54, 58 ; and as to tho rulo Qnkquid plantatur eoh cedit, see Ha/ic v. 

//rtd 8 App Cas. 195, pfr liord Blaokbuhn, at p. 203. 

(A) l/of/and V. //odf/^on (1872), L. R. 7 C. P. 328, ;^34, Ex. Ch. ; see tho rule 
laid down in Ifellawnl v. JHastu'ood (1851), 6 Exeh. 205, pfr B., at 

]). 312, Ihe tdTcct of >^^li(Jh slatomeiit is given in title Dtstkess, Vol. XL, p. 137. 

Hduvofid V. h'nhtirnud, aujyra, is itsnJf of qncstiunablo authoiity {Ikt/nofds v. 

Aahhy cC: Son, [1904] A. C. 4G6, 473; see title I)istj;E‘»s, Vol. XL, p. 137, 
noto (ry)). Till) dilHculty arises as to tho appUcdtion of tho words “merely for 
II toinponiry ])urpose or the moro comploto enjoymout and uso of it as a chattel,*' 
used by Pakkk, B., in UeUawell v. Kastwood, supra. But subject to tho monn- 
ing ]jla( oil on these words by the later cases, iho rnlo is a correct statement of 
the law {Ildlland v. Uodyson, sujira, at p. 337 ; &ee Parsons v. Hind (1S()6), 14 
W.ILSOO). 

(i) heifjh V. Taylor^ [1902] A. C. 157, per Lord Macnagutkn, ui p, 162. The 
r xnct length of tho screws or nails usod is immatorial {Its Be Palbe, Ward v. 

7’roy/or, [1901] 1 Ch. 523. 531, 0. A.). 

(/c) AV/., cisterns standing merely by their own weight (il/tif Acr v. Fraser (1856), 

2 K. & J. 530, 559); or a barn ])laced upon pnttons and blocks of timber lying 
on tho pTonud {Culling v. Tuffnal (1694), Buller, Law of Nisi Ihius, 7lh ed., 34). 

(Z) llboeZ V. Ilcwett (1846), 8 Q. B. 913, 919 ; Huntley v. IlitsscU (1849), 13 
a B. 572, 577, n. (a). 

(m) E.g. , a wooden barn or windmill erected on a foundation of brick and 
stone, tho foundation being let into the ground, but the erection resting upon it 
by its weight alone (iZoc v. Ijondonihorpe {luhohUants) (1795), 6 Term Rep. 377 ; 
li. V, Of/ay, Suffolk {Tnhahiiants) (1830), 1 B. ft Ad. 161 ; Wanshrough v. Maton 
(1836), 4 Ad. & El. 684 ; and see title Aoetcttltuiie, Vol. I., p. 272) ; a woodon 

n ury, f-imilarly supported, having a tile roof {WUtsheary. Cotirtll (1653). 

n. 674, 688] ; brewers’ vats resting on brickwork and timber, or on woodllr 

frames {Horn v. Baker (1808), 9 East, 215, 222, 238) ; similar articles in a dis- 
tillery, attached only by communicating pipes to tho walls, or to the piers on 
which they stand (OhidLcy y. West Ham{Chnrchwasrdens) (1 874), 32 L. T. 480). But 

H.L.— XVIII. p 
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SECT. 3. prepared for it in the ground (nX is not, in geh&al, a fixture (o)» 
Fixtures. Mere juxtaposition is not enough to make a chattel a fixture: 
— there must be some degree of attachment to the soil or building (p). 
This, however, is not essential if the intention is to make the article 
a part of the land, as where blocks of stone are used without 
mortar or cement to form a stone wall(?), or where sculptured 
figures or vases are part of the architectural scheme of a house (r) ; 
or where movable dog-grates are substituted for fixed grates (s); 
and such articles become fixtures, although resting only by their 
own weight. Further, an article will be treated as a fixture, if it is 
essential to the use of the land or building, although it is tem- 
porarily removed from it(0i or although it exists as a mere 
chattel (a). 

Btaddles^, or stone pillars for supporting ricks, wliich are mortared to a brick 
foiiiidatiun, are fixtures {WilUhear v. Cotlrell (1853), 1 E. & B. 674, 688). 

(fs) K.fi.i a weighing machine placed in a hole dug in the earth and lined 
with hrii-kwork, so as to make the weighing plato level with the surEiice of the 
ground (AV liichnnh, Ex imrie. Aslbai'y^ Ex ftarU Lloyd's Danking Co. (186£)}, 4 
Ch. Ai»p. 6150, 638). 

{p) Perhaps tno true rule is, that articles not otherwise attached to the 
land Ilian by their own weight are not to be considered as part uf tho land, 
unlos.<« tho circumstances aro such ns to show that thoy were intended to ho 
part of the land : the onus of showing that they wore so intended lying on 
those who assoi * Unit tbov have ceased to bo chattels ; and that, on the contrary, 
an nrlitlo wliirh is tiilixcd to the land even slightly is to bo considered as part 
of tho land, unlo'ss tho circumstances ai*e such as to show that it was inteudod 
all along to continue a chattel, the onus lying on those who contend that it is 
a chattel ” {imiod v. Hodgaim (1872), L. 11. 7 0. P. 328, 335, Ex. Oh.). Ulti- 
mately the queslion is whether the chattel is intended to foim part of the 

building (il'a/fe v. Hall (1883), 8 App. Gas. 105, 205; Leigh v. Ta^r, [1902] 
A. 0. 157, 161 ; lie I/ulat (Sir Edward), Burt., Beattie v. JhiUe, [1905] 1 
Ch. 406, 411), though the circumstances which can be relied on to show tho 
intention of the annexation aro such as exist at the time and are patent for all 
to see. They do not include the existence of a hire purchiiso agreumont with a 
third party relating to tho article (Hobson y Oorrhige, [1897] 1 Oh. 182, 193, 
0. A.). An agreomeut between tho parties interested in the land that an uilicle 
shall not be a fixture does not, howovor. prevent its becoming de facto a fixture, 
though tho agreement may give a right to remove it (ibid., at p. 195 ; see JVood 
V. Ilewett (1816), 8 Q. B. 913). 

(p) Bainw Brand (ISIVi), 1 App. Gas. 762, 772; Turnery. Cameron (1870), 
L. U. 5 Q. B. »0G, 311. Tinm lines fastened to sleepers merely laid upon the 
ground are not fixtures, notwithstanding that they have sunk into tho ground 
by the pressure of tho waggons passing over them (Beaufort (Duke) v. Bates 
(1862), 3 IJo G. F. & J. 381, 0. A.); nor are sti'aightening plates laid on the 
ground in an iron foundry and partly penetrating tho ground (Metropolitan 
Counties etc. Society v. Brown (1850), 26 Beav. 454, 461); but railways laid 
in ballast aro fixtures (Tiimer v. (Jammm, supra; see Be Armytage, Ex parte 
Moore and liohinson's Banking Co. (1880), 14 Ch. I). 370) ; and so are straighten- 
ing plates let into the floor of a foundry so as to Locome part of the permanent 
floor (Be Richards^ Ex parte Asthury^ Ex parte Lloyd’s Banking (/o., supra, 
at p. 63S) ; similarly a flagstone let into the ground is a fixture (ibid.). 

I q) HtiUand v. Hodgson^ su/nw, at p. 335. 

ir) D’K^pneonfi v. Gregory (1866), Jb. B. 3 Eq, 382, 396. 

18 ) Monti V. Burnea, [1901] 1 E. B. 205, 0. A, 

(t) E.g., a millstone taken away for repair (Liford^s Case (1614), 11 Go. Bep. 
46 b, 30 a. b; Flacs v. Fogg (1829), 4 Man. & By. (k. b.) 277 ; Mather v. Fraser 

K , 2 E. & J. 536, 551 ; Moody v. Steggks (1879), 12 Oh. D. 261, 267; see 
icitufi V. Gregory^ supra). 

(o) E.g., the keys of a house (Lifords Case, eupra; Elliott v. Bishop (1854), 
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877.^ Where an article is to some extent attached to the land or sxox. 3. 
fio a building it is primd facie a fixture, and if it cannot be removed Fixtures. . 
without great damage to the land or building this test is conclusive, 
and it is unnecessary to inquire into the object of the annexation (b ) ; amiexatioa. 
and so, too, where the article, though removable by digging, has 
become in fact a part of the land, such as advertisement hoardings 
lixed to the soil in a very substantial manner (c). But frequently 
the attachment is such that, although the chattel is firmly afilxed, 
yet it can bo removed without giest damage to the land or building ; 
c.fhi where a greenhouse is fastened by mortar on walls built to 
support it(d ) ; or a gas-engine is fastened by bolts and screws to 
iron plates embedded in concrete (e) ; or a boiler is fixed in brick- 
work (J), or is bolted to a wooden framework embedded in mortar 
laid on brickwork (jf ) ; or looms in a cotton mill are fastened by nails 
through the loom-feet to wooden plugs (A), or to beams (?•), in the 
floor; or machinery is fastened to buildings by bolts and nuts (k)\ or 
\x threshing machine is fixed by bolls and screws to posts let into the 
ground (/) ; or macLiuery is fastened by bolts and nuts to concrete 
beds, and worked by steam power transmitted from a steam engine 
by shafts, wheels, and gearing (m). In such cases the article is a 


10 Exc-h. 496, fi09; Jiiahojf v. Kltiott (1855), 11 Each. 113, 119, Ea. Ck; 
Movdt/ V. (1879), 12 (h. D. 261, 267). As to the M^nboanl of an 

inn, Bee lie Thumaa, Ex jtarte WiVoinjliby D'Eftahy {Bartmeaa) (1881), 44 L. T. 
iiSl, (J. A. ; Aloodi/ V. supra. 

{h) Wuht V. Hall (1883), 8 App. Cas. 195, 204. Ab to unfinished buildings, 
Si c V. lltndtr (1857), 27 L. J. (ex.) 83. Possibly the truant ini}> 3 'ht reniovo 
nil unrninpletod building ii the matGi'inls wore proviclod by hitnsolf, but not if 
provided by the landlord {ibid.). 

(c) rrovincial Bill Bvativg Co. v. Low Moor Iron Co.^ [1909] 2 K. D. 344, C. A. 

(rZ) Burkhnid V. Buiterjitid (1820), 2 llrod. & Ding. 54; JenkinaY. OctJtirtg 
2 Jouu. & 11. 520; Aiearay. Callender^ [1901] 2 Ch. 3S6 ; see Wett v. Blwceway 
(1841), 2 Man. & G. 729. 

(^') IJohsuu V. Oorringc, [1897] 1 Ch. 182, 0. A.; Croaal eg Brother Ltd. v, Ace, 
[1003] 1 IC. B. 86. Similarly where au engine and Btonm hammer aie 
fastened by sciows to stone fixed in the ground {MclropolUan Counties He. 
Hocicig v. Brown {ISbd). 26 Beav. 454, 458); or a steam crane is screwed to 
blocks of Btoiio Clamped together end bid on a prepared bed of mortar, and 
is supported by guvs {He Armytage^ Ex parte Moore and Jtohiuaon'a Banking Co. 
(1880), 14 Ch. 1). 379). 

(,/ ) Metrofiofitan Counties etc. Society v. Brown, supra, at p. 459 ; 6Yt77ite 
r Wood (1868), L. H. 3 Kxeb. 257 ; of&imod (1869), li. iw. 4 Exch. 328, Ex. Ch. ; 
f tough V. Wood di Co., [1894] 1 Q. B. 713, 0. A. : similarly, as to stills set in 
brickwork and let into the ground {Horn y. iOaArer (1808), 9 East. 215, 222. 
238). In Vlimie v. Wood, supra, there was also an engine screwed to thick 
planks lying on the ground, and both engine and boiler were held to be 
iixturcs ; but apparently the engine by itself would not have boon a fixture. 

(</) Oi'oaa V. Bamea (1877), 46 L. J. (Q. B.) 479. 

(5) Boyd V. Shorroch (1867), L. B- 5 Eq. 72 ; remora, where the looms are not 
fixed at all, but are merely steadied by the logs being let into “ loom-feet *’ or 
cylinders dropped into holes in the Hoot {Hutchinson v. iCay (1857), 23 Beav. 418). 

(«) Holland v. Hoitgson (1872), L. B. 7 G. P. 328, Ex. Ch. 

(A’) Walmalcy y. Milne (1859), 7 0. B. (N. s.) 116; Lmghottom v. Berry (1869), 
Ii. B. 5 Q. B. 123 ; see Mather v. /Veurr 2 £. & J. 536 (where the mode 

of attachment of the steam-engines, boilers, and mill gear fastened in tlie mill 
is not stated). 

(i) WilUhear y. CatWdl (1853), 1 E. 3: B. 674 ; see Utdla/nd y. Hodgson, supra, 
tip, 339. 

(m) Seynolds y. Ashby dt Ben, [1004] A. 0. 466. 


4SM) 


Landlord and Tenant. 


SMT. 8. 
Ftztares. 


Olqect of 
annezatioo. 


fiztare if it is placed in its position permanently and in order to make 
tho land or building more valuable for the special purpose for which 
it is used. It is not a fixture if it is placed in position temporarily 
or for the purpose of tho more convenient use of the chattel as a 
(‘ljattol(7t) ; or if it is a iiinro convenience, and not a necessity, for 
the manufacture carried on in the factory (o). 

878. For the purpose of determining whether an article is a 
fixture under ilin above rule, it is treated as permanently attached 
to the premises, it tho intention is that it shall remain there during 
the continuanco of the term (p), though it is not essential that it 
shonld remain in the same position. It may, if of a suitable 
nature, be taken down and fastened in another part of the 
premises tr;). Further, although the immediate object of fastening 
the article — such as a loom — may be to steady it, and make it more 
convenient to use as a loom, yet, if tlie presence of such article is 
an essential feuLure of tho land or building, when the land or 
building is used for its intended purpose, the article makes the 
land or building more valuable for this purpose, and is regarded 
as constituting an improvement of or addition to the land or build- 
ing: consequently they are fixtures. Hence articles and machinery 
useful for the purposes of land as agricultural land (r), or of a 
factory as a factory (s), and attached to it in the manner already 


(ii) For a summary of tlie cqbcb which estahlish this principlo, soe I Mam v. 
Ooniuye, [18i)7] 1 Ch. 182, 190, 0. A. Davia v. Jenea (1818), 2 Jl. & Alu. 1G5 
(whore jihs slightly fixed iu a warehouse were held not to be fixtures), might not 
now bo follnu od. 

(o) Parsoiiay. Hind (1806), 14 W. R. 860. A switohKick railway is erected 
for its more coiiyouiont use as machinery and not to enhance the value of tho 
land, and it is not a fixture {Chamberlaynev, (JoUina (1894), 70 L. T. 217, 0. A.). 

(;j) Boifd V. *S/a;rm/c (1867), L. R. 5 Eq. 72, at p. 79; IluUond v. UwUjaon 
(1872), L. R. 7 0. F. .328, 367, Ex. Ch. A carpet, though nlDxed to the floor, is 
ropc'iitcdly roinuvod, indepondcntly of tho exisicr.oe of the term, aiid is not a 
fixture {Itoijd v. tsharrock^ sup? a). Morco\or, it is fastened down with a view to 
its use as a carpet, not to improve tho hou&o [Holland v. Hodgson, aujra, ut 
pp. 335, 337). 

(j) V. Shorruch, aupfa. 

(r) Wiltahear v. CoUrell (16'33), 1 E. & B. 674 ; Holland v. Uodgaon, axipra, at 
p. 339. 

(a) Walms^dj v. Milnt (1859), 7 C. B. (w. 8.) 115, 131 ; Lmuhoitum v. B*^rry 
(1869), L. II. 5 Q. B. 123, 138 (whero the mode of attachmeut of nnincrous 
machines is very fully stated); Holland y. Jlodgam, supra (in elToct an 
appeal against Longhoiiom v. Brrrg ) ; llohaon v. Oorringt, [1697] 1 Ch. 182, 
0. A.; lltynolds v. Ashby & Son, [1904] A. C. 466; Oroaahy Brt.thera, Lid. 
V. Lee, [19081 1 K. B. 80; sco Mather v. Fraser (1856), 2 IC. & J. 636; 
CUmie V. Wood (1868), L. R. 3 Exch. 257 ; affirmed (1809), L. R. 4 Excli. 
.328, Ex. Ch. These cases ovemilo the application of the rulo as to fixtui’cE 
(sco p. 417, ante), made in Hellawell v. Kastwood (1851), G Exch. 295; and 
Waterfall v. Peiiiaiom^ (1856), 6 £. & B. 676, in which I/elhwell v. Eastwood^ 
eupra, was followed, is ovorruled also. In Lincohahire Finance Co, v. Farrani 
(1880), 2 T. Iai R. 248, an engine and machinery wero hold not to bo fixtui'c^, 
but it is not stated how they wero erreted. Sec also Fiahtr v, Dixon (1845), 12 
Cl. & Fin. 312, 329, IL L. Rotoits, boilers, gas-holders, and other machinery in 
gasworks are fixtures, though not fhe metejs fixed on tho coneiimors* pivauVeif 
ui. V. Lee (1866), L. R 1 Q. B. 241 (tt rating case)). As to tlie removal of 
buildings and machinrjry ercc-tod by ininoi-s working under customs entitling 
them to tho uso of Biirfaoe land, boo Wake v. Hall (1883), 8 App. Gas. 195. As 
to taking trade fixtures as jjart of a manufactory under the Lauds Clausee 
Oonaolidation Act, 1845 (8 & 9 Viet. o. 18), s. 92, see Qihaon v. Hammeraimth ana 



Part IV. — Premises included in the Demise. 


421 


described, are fixtures noH’ithBtandmg that they could be removed 
without substantial damage to the freehold. 

879 . Where machinery ie a fixture, portions of it which are 
removable, but which are an essential part of it, are also fixtures (Q- 
]')oors and windows are an essential part of a house and are 
fixtures (a), but not tapestry (b), pictures, and other articles slightly 
fifiixed to the walls for the purpose of ornamentation (c). Gas 
liltings are not in practice treated as fixtures (d) ; and chairs screwed 
to the floor of a place of public entertainment liave been held not 
to bo fixtures (t*). 

880 . Although an article has been attached to the demised 
premises by the lessee so as to become a fixture and to be a part of 
tiie premises, yet if it has been afiixed for the purpose of trade or 
of oimamont tlie lessee is entitled, in the absence of agreement to 
the contrary, to sever it from the premises and to remove it(/). 

f'iit/ Hail. Co. (18r»2), 2 Drew. & Sin. 603; title CoMruLSOKT PunenASS of 
Land and Compensation, Vol. VL, p. 36. 

(i) Mather v. Fraser (ISoG), 2 K. ^ J. 536, 550 ; Metropolitan Counties etc, 
Sucieti/ V. Jlrown (1850), 26 Ilcav. 454, 459; li- JliJiards^ Fx parte .Asfbary^ Ex 
yvirie Lloyd* s iJanlnny Co. (1SG9), 4 (Jh. App. 630,635 ; Shcjfield anti South y^rA- 
Aiie Ptimnncnl lienejit Huifdintj Soriett/ (ISBA), 15 Q. 11. D. 358, C. A.; see 
Fishr V. Difon (1845), 12 01. & Fin. 312, 330, H. L. 

(a) (Jliniir y. I) (1860), L. 11.4 Exch. 328, 329, Ex. Ch. ; pco Co. Lilt. 

00 a ; I/crlahendt }i*a Caie (1580), 4 Co. Rep. 62 u, 64 a. 

(b) Leitjh v. Ttujhr^ [1902] A. 0. 157, overrulinf? on point JXEyncourt v. 

Crcijory (1860), L. IL 3 Eq. 382. But tapestr}’ lixtd as part of ta geiu ial sclieme 
of (kcoiatiun nmy be a iixture {Re Whal^j v. Roehrich, [190S] 1 Ch. 

(j 15; see also NcrUm v. Daahwood, [1890] 2 Ch. 497). iStuiTcd birds and other 
Hpcciiricns in cases, wliich pe easily removable, nic not fixtures, though forming 

1 lie ccintoiits of a museum in a settled mansioii-houso (/it// ( Viscoavt) v. Dul/vtk, 
[1S97] 2 Ch. 55). 

/c) Ifcllawell V. Eastwood (1851), 6 Exch. 295, 313; C/imie v. HWi, mpi'a. 

(d) Though they may bo included on a silo of a house with '‘fixtures” 
[Sewell V. Anqvrstein (1808). 18 L. T. 300). 

(c) Lyon <5 Co, v. London, City a7id Midland 7iunl\ [1903] 2 K. B. 135; see 
Rfynolds v. Ashby <fe Son, [1904] A. C. 460, 474. 

(/*] Chic.sliuns of the right to reriiovo fixtures arise in throe cases: — 
(1) Between the heir or dovi'^co and the executor of an al>soluto owner (see 
title Kxbcutous and Administkatdus, Vol. XIV., pp. 220, 221) ; (2) between 
Uio roinnindorman and the executor of a tenant foi life or in tail (see t^dd.); 
and (3) between landlord and tenant. It is doubtful wbuthcr Ihero is any 
relaxation of the strict rule in the first case (see ibid.). The pmperty ie faken 
in Iho condition in which the absolute owner has loft it [Fisher v. JHxcn 
(1845), 12 Cl. & Fin. 312, II. L. ; Rain v. Brand (1870), 1 App. Cas. 702; 
CUmie v, IFood, supra, at p. 330 ; Re liaise [Sir Edward), Bart., Beattie 
y. liaise, [1905] 1 Ch. 406, 410; sea Lawton v. Salmon (1782), 1 £Iy. Bl. 
259, n. (a);. In the second and third cases there is clearly a rolaxatiou. in 
iho second in favour of the exeentor of the limited owner, and in Iho third in 
favour of the tenant ; and it has been said that the rolaxation is greater in the 
third than in the second; see Lawton v. Aaudon (1743), 3 Atk. 13, 15; Ehvesy, 
5f 010(1802), 3 East, 38, 51 ; 2 Smith, L. 0., llih cd., 168 ; Gryines v. Bowereii 

K g Bing. 437. 440). But probably the relaxation is the same in each case 
Falbc, Ward y, Taylor, [1901] 1 Ch. 523, 530, 539, 0. A. ; Re Hulst [Sir 
Edward), Bart., Beattie y, Ilntse, supra). However this may be, it is clear that 
authoritios in favour of the right of removal in the second case are also 
authorities in its favour in the thuMl case. Sometimes the tem “ lixtuies ” has 
boon confined to articles affixed to the frochold which aro removable at the 
villot him wlio affixed them [IMltn t. Bunder (1934), 1 Cr. hL & S. 260 ; 
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As regards trade fixtures, this relaxation of the ordinary mle that 
what is once affixed to the soil is the property of the owner of the 
soil has been allowed in favour of trade and to encourage industry (9); 
but though the reason applies equally to agrioaUural fixtures, tlie 
relaxation has not been extended to them (h), and sneh fixtures are 
only removable by virtue of some statutory relaxation of the rule (i). 

Objects which have been affixed to the freehold by way of 
ornament fall, in this respect, in the same category as articles 
affixed for the purpose of trade, and are removable (k). Moreover, 

Kl/ioit V. Bishop (1854)i 10 Exeb. 496, 60S ; lit Ouwan^ Ex parte Barclay (1855), 
5Dea.M.&G.403,410;7?c/>c Wards. Taylor, [1901] 1 Oh. 523, 538,0. A.); 
but this seems to be a misuse of the word. The qiiestioas whether an article 
has become a fixture — that is, a part of the freehold — ut all, and, if so, whether 
it can be removed by any other tlmu the absoluio owner of the freehold, are 
separate questions. When an ariicle has oiico become a fixture, tho distinc- 
tion as to lemovability is indicated by the terms “ laiidlord's fixtures ** (thouj;h 
this was regarded in Elliott v. Bishop^ stipnt^ as inaccurato) and tenant’s 
fixtures.’* It has also been said that, in cases whore the right of romoval 
exists, the chattel has never become a part of the freohuld {Re Jliihe {Sir 
Edward), Bart, lienttie v. liaise, [1905] 1 On. 400, 411) ; but tliis, it is conceived, 
is orroiieons. The chattel bccuraca affixed to the freehold and loses for the time 
its chattel nature ; but by virtue of the exception allowed in favour of tenants 
and limited ownera, it may be severed and restored to its origiTial condition ; see 
Bnin v. Brand (1870), 1 App. Gas. 762, at pp. 770, 772 ; Minshall v. Lloyd (1837), 
2 M. & W. 450, 459 ; Gibson v. Hammersmith and City Rail. Co. (1862), 2 Drew. 
& Sm. 603, 609. As between mortgagor and mortgagee, there is no lulaxation of 
the common law rule, and articles afilxed to the freehold pass to the mortgagee 
as part of his so«'ui'ity. This is so whether they are affixed bofure {Mather y. 
Fraser (1850), 2 1C. & J. 530 ; Climie v. Wood (1868), L. E. 3 Exch. 257 ; iillirmed 
(1869), L. R. 4 Excli. 32S, Ex. Ch. ; Holland v. Hodgstm (1872), L. li. 7 0. P. 
328, Ex, Ch.), or after, tho mortgage {Walmslry v. Milne (1859), 7 0. B. (n. s.) 
115; Lonqhvttum v. Bnry (1869), L. B. 5 Q. B. 123); and wbethor tho mortgage 
is of freehold or leasehold premises, and is legal or equitable {Meitx v. Jacobs 
(1875), L. R. 7 H. L. 481 ; Boyd v. Shmroeh L. R. 5 l'](i. 72). As to 

mortgage by sub-demise, see Southport and i{ eaS Lancashire Banking Co. v. 
Thompson (1887), 37 Gli. D. 64, (J. A. Where the cbfittols belong to a tbiid 
party, and have boon affixed by the mortgagor after tho uiorl.gnge under au 
agreement— such as a hire-purchase agro^ment — giving the third party the 
right iu certain cvoiits to romove thorn — this right) if OXtTCLSiiblO Ut) till [OvUtjh 
y. WfMid A Co., [1894] 1 Q. B. 713, C. A.), can only be exercLsed before the 
mortgagee lakes possession {Hoh^on v. Gorriw/e, [1897] 1 Oh. 182, C. A.; 
BeynMs v. jlshby A Son, [1904] A. C. 466) ; Ellis v. Glover and Hobson, Lid., 
[19U8] 1 E. B. 38cS, 0. A.). See title Mortoaob. 

{y) Pooled Case{Vi0^), 1 Salk. 368; Benton v. Rohart (1801), 2 East, 88, 00; 
Elwes V. Maw (1802), 3 East, 38, 52. Thus a lessee con remove vats used for 
soap boiling (Poo/c’s Case, sfapTa)\ salt pans {Lnwtofii v. Salmon (1782), 1 lly. HI. 
259, n. (a)]; engines for working collieries (Lawton v. Lawton (1743), 3 Atk. 
13; Dudley {Lord) v. TFarde {Lfyrd) (1751), Arab. 113 ; Ward v. Dudley {Countess) 
(1687), 57 L. T. 20); and generally such machinery as is referred to in the 
eases cited in notes (d)— (m), p. 419, anU; see Climie y. Wood (1869), L. B. 
i Exch. 828, 330, Ex. Ch. 

(A) Elwes V. Maw, supra. 

(t) See title Agriculture, Vcl. L, pp. *272—274. 

(k) The right of removal applies to articles affixed “ for the more convenient 
or luxurious occupation [of the premises], or for the purpose of trade” {Etlioii 
y. Bishop, supra). The articles of ornament dealt with in the older cosos 
were ornamental cbiinnev-pieces, pier-glasses, tapestry and other hangings, 
and wainscot fixed only oy sorows {Elwes y. Maw, supra, at p. 53 ; Biukland 
y. Butterfield {W20), 2 Brod. & Bing. 54, 58); as to marble chimney-pieces* 
see Allen y. AUen (1729), Mos. 112; Lawton y. Lawton, supra, at p. lffi; 
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the relaxation in favour of the tenant is extended generally to sjeot.r 
articles of domestic convenience and utility {T), provided that when Fixtuies* 
fixed they do not become an essential part of the house (m). — 

881. In order that a fixture may be removable by the tenant, it liemoTaimuit 
must be possible to remove it without material damage to the ^.^vithout 
building or land to which it is affixed (n). The right to remove a 
fixture affixed for convenience and utility arises only where the ^ 


Kx parte Quincy (1750), 1 Atk. 477 ; Dudley (Lord) v. Tarde (Lord) (1751), Amb. 
113 ; Lawton v. Salmon (17S2), 1 lly, Bl. 259, n. (a) ; Elliott v. Diahop (1854), 
10 Exch 406, 510; Bishop v. Elliott (1855), 11 £xcli. 113, 119, Ex. Cm.; as 
to pior-glasscs, soo liectc t. Below (1707), 1 P. Wms. 94; as to tapestry, see Squier 
V. Mayer (1701), rreem. (cn.) 219; /[army v. Harvey (1740), 2 Stni. 1141; Bedfc 
V. Rebow ^ supra; Be I)e Fa/be^ Ward v. Taylor^ [1901] 1 Ch. 523, 0. A.; as to 
aiuscot fixed with screws, see Lawton y. Lawton (1743), 3 Aik. 13 ; Ex paHe 
Quincy^ supra. The rolaxatioii of the mlo requires that the article should not 
ho an ordiiiiiry accessory to the house, but that it should bo spocifically oma- 
(ociital (Buckland v. Butterfield (1620), 2 Brod. & Ding. 54, 58; Leach v, Thomas 
'1835), 7 0. & P. 327); a marble chimnoy-pieco, now that such chimnoy-pipces 
huvo become common, is not necessarily oruamontal; and a chimney-piece 
rnny be ornamental ibongb not made of luaible (Bishop v. Elliott^ 
at p. 121); so a cornice, if ornamental, is removable (Avtry v. Cheslyn (1835), 
3 Ad. & El. 75). As to the removability of fixturos on tho gi'ound that thoy uvo 
»iiiiaTnfnta.l, see, generally, lie Dt hMlbe^ Ward v. Taylor, at pp. 530, 539. 

(/) Cltnue V. Wotid (1869), L. B. 4 Exch. 328, Ex. Cb ; HoUand y. Uodqson 
(1872), L. li. 7 C. P. 328, 333, Ex. Cb. Under this head tho following articles 
.10 roiuovablo: — Stoves and grates, fixed with brick woik iii the chimney -places, 
which uiii bo romovod without doing injury to the chimney-places (/?* v. St, 
fhnntan, Kcid (I uhahifanis) (1625), 4 B. & C. 6S6, C91 ; Orijmes v, Bowertn 
;iS30), 6 Bing. 437, 439; Be Gawan, Ex parte BarJay (1855), 5 De G. M. & ij. 
103, 410; B, V. Lee (1860), L. B. 1 Q. B. 241, 254; soo Sgnier v. Mayer, 
m)}ra)] kitchen ranges, ovens, and coppers (Giymes v. Bowenn, supra; 
Darby V, Harris (1841), 1 (1. B. 895 ; seo Wittn v. Inyilhy (1822). 5 B. & Aid. 625); 
cupboards which stand on the ground and are supported by holdfasts, and are 
n inovable without other injury to the walls than the marks of a few nails (R, 
V. 81, Dunstan, Kent ((nhabitantsY supra; Re Qawan, Ex parte Barclay, supra) \ 
jnimps (Grymts v. Boweren, supra); bells (Lydev, Bussell (1830), 1 B. & Ad. 394; 
Piajh V. Alton (1869), L. B. 8 Eq. 626, 629). Tho extension of the relaxation of 
the Strict coiiimoii law to articles of convenience seems to have been overlooked 

in Wilde v, (1855), 16 0. B. 637, where a ladder and wane were held not 

to be removable ; but in fact this was unnecessary for the decision of the case, 
s^iuco they had not been removed during tho plaiutiff's tenancy, and, whether 
fixtures or not, were not romovable afterwards (see the text, infra), 

(m) This seems to bo a correct qualification of the excoptioii in favour of 
romoving articles of domestic utility. Thus doors and windows cannot be 
rcinoycd (Bishop v. Elliott, supra, at p. 119; Climie v. Wood, supra, at 
p. 329; and see p. 421, ante); but the qualification is difficult to reconcile 
with the cases which allowed of the removal of grates (see note (2), sujpia). 
In Poole's CW(1703), Salk. 368, it was held that heartlis and diimuey-pieces 
put in to coiuploto the house were not removable, but this is not so in the case 
of oruainontai chimney-pioces (eeo note (k), p. 422, an<«). 

(n) Truppes v. Ilaritr (1833), 2 Or. & M, 153, 181 ; Avery v. Cheslyn, supra ; 
Be Oawan, Ex parte Barclay, euftra; Gibson v. I/ammersmith and City Bail, Co, 
(1862), 2 Drew. & Sm. 603, 608 ; see Waks v. Hall (1883). 8 App. Gas. 195, 205 ; 
but trilling damage to the freehold is not regarded (Murtin v. Hoe (1857), 7 
E. & B. 237, 244); and where the removal oauscs injury to briokwoik, the 
brickwork need not he restored to a perfect state as though the article it was 
intended to support ^ wore still there, but may be left in such a state as to be 
most useful to Ibo lessor or the next tenant (/Wry v. Addenhrooke (1844), 
13 M. & W. 174, 196). 
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article is slightly affixed and can bu romovod entire (o) ; and, as 
regards trade fixtures and objects of ornament, altliongh they may 
have to be taken to pieces in the removal, ^et in general it 
is essential that they shall be capable of being put together in the 
same form in some other {dace (p)- Hence buildings substantially 
erected, though foi- the purpose of trade, are not removable (tj'), 
and glasshouses, when erected for ornament and pleasure, are not 
removable ( ;-)■ lint in fact' they can be re-erocled in substantially the 
same form elsewhere, and they are removable when they have been 
erected by a market gardener fur the purpose of his business (s) ; 
and slight buildings, erected for the purpose of trade (t), and build- 
ings which are accessory to removable machinery, are removable (a). 
In all cases of removal of buildings the removal must be with a 
view to re-erection elsewhere, and not merely for the purpose of 
destruction {b). 

882. Where fixtures are removable by a tenant he is only entitled 
to exercise this right during the tcrm((;), and if he omits to do so 
they become the absolute proport}' of tho reversioner (<l), save that if 
the tenant remains in possession after the term in such circumstances 
that he is entitled still to consider himself as tenant, his right to 
remove fixtures continues as long as this slate of things lasts («) : 


(d) Oriiinm V. JJourren (18ii0), B Biug. 437, 440 ; sco Leach v. 'J’/toma* 
(183<)), 7 C. & r. 327 (pill-U'd of brick Dud mortur built ou a dairy floor to hold 
niilkt'ans). 

(р) See Whitehatd v. Bennett (18531, 27 L. J. (oil.) 474. 

(7) Whitc/icadx. Bennett, supra ; Wnlfty. Itatl (18S0), 7 Q. B. D. 296, .301, 
G. A. ; niliruicd (1883), 8 App. Cue. 105 (seo note («), p. 420, ante). 

(r) Baekland v. Birlterjiefd (1820), 2 llrod. & Bing. 64 ; i/inkina v. OeAhin^ 
(1802), 2 John. Se H. <vi0 ; but the boiler and pipes which form tlio heating 
apparatus are removable {ihvL). 

(9) Sco title Auiucui.xiuiE, Vol. I., p. 272 ; probably tho luickwork ahould 
bo left, though this lias been treated as doubtful (Smne v. Ihirvfy (1801), 21 
Duul. (Ot. of So.ss.) 2t)2V ' 

(t) Such a.s wooden biiililiugs erocted on a, foundation of hiiok ^Pentim r. 
Jiuiart (1801), 2 East, 88; eoo FitzherbiTl c. Sham (1789), I i£y. Bl. 2atH, pn 
OouiiD, J., atp. 208; Bean v. .Mlallei/ (1799), 3 Esp. 11 ; lilwfs'v. .1/nw (1802), 

3 East. 38. 55. 

(a) HTiArc V. //a/^ (1SS3), 8 App. Oas. 210, In Whiteltcnd v. liciniftt, attpra, 
SlkDEllSLKV, V.-C., conRulcrod Itiat ot<]y a slight such as a 8hiHl,coiiU1 

be reitn'»ve(l us boni" iiccossory to marliiiieiy. 

(ft) Oakley v. Mnt,ck (1H()0), L. It. 1 Exch. 159, 1G7, Ex. Ch. ; seo Waihtrell v, 
IJowdls (1808), 1 Camp. 227. 

(с) Poole's Coke (KOS), 1 Salk. 368 ; Kx parte Quincy (1750), 1 Aik, 477 , 
BwUey {Lord) v. Ward^ {Lord) (1751), Amb. 113; Lifdo v. liusie/l (1830) 
1 B. & Ad. 394, 396; Mtnahall v. Lloyd (1837), 2 M. & W. 460, 459; Gibson v 
Hammersmith and City Rails Co, (1862), 2 Drew. & Sm. 603, GOB. 

{d) PouWs Case, supra; Mcnx v. Jacobs (1875), L. li. 7 II. L. 481, 490. 

(c) Weetony, Woodcock (1840), 7 M. &W. 14, 19. The tenant’s right to remove 
fixtures continues during his original term and during such further period oi 
possession by him as he holds the premisoB under a right still to considor him- 
self as tenant {Minshall v. Lloyd, supra; Roffey v. Hcwlerson (1851), 17 Q. B. 
674, 586) ; or “ during his term, or during what may, for this purpose, l>e 
consider^ as an excrescence on the term (Majcktutosh v. Trotter (1838), 3 M 
ft W. 184, per Bakke, B., atp. 186); see Leader v. H^ramood, (1858), 5 G. B 
(N. a.) 646; lU JlfherlB, Ex parte Brook (1878), 10 Ch. D. 100, 100, 0. A., 
LeschaVaa v. Wmlf, [19081 1 Gb. 641, 652. This extension of time does not 
apply if notice to quit has beon given and tho tenant remains in possession with- 
oat any ground for assuming consent by the landlord {IJtebleyr, McMullen (1857), 
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and if li6 is a tenant holding on an nncertain tenancj, then his Saor. 3. 
right to remove fixtures continues for a reasonable time after the Fixtures. 

determination of the tenancy (/). This rule applies in whatever 

manner the term comes to an end, whether by effluxion of time or 
by surrender (fl) or forfeiture (/i) ; save that, in case of surrender (i) 
or forfeiture (j), a third party, such as a mortgagee of the fixtures 
from the tenant, is entitled to a reasonable tiiho (/•;) within which 
to remove them. A tenant, who is entitled to remove fixtures under 
the stipulations of the lease, can remove them within a reasonable 
time after tho determination of the term (Z). 

883 . From the principle that the tenant is not at liberty to Eacetofnew 
remove fixtures after the determination of the term, including a 
dutermination by surrender, it follows that where there is an actual 
surrender, followed by the grant of a new lease to the san\e lessee, 
the new lease includes the former tenant’s fixtures as part of the 
demised premise.?, and, in the absouce of express stipulation, any 
right which he had to remove them is gone (ni). But where the 
surrender is a surrender by operation of law on the taldng of the 
new leaio the result maybe difforont, and the i ircum.slanccs maybe 
such as to justify the inference thuu tho new demise does not 
include the tenant’s fixtures, but that the rights in respect of these 
are left uualfected (?))• 

8 1. C. Jj. B. 355, 365); whore, for iuetanco, tho lancl]r>](l huiii conimenced 
|)roceodin{»a to recover po^^scssion (HarffY. Vrohyn (lb:>5), 11 T. L. Jl. 467); ^eo 
Fil7.hi7lCi I V. tihaw (1789), 1 lly. HI. 258; Heap v. (1852). V2 C. H. 274 ; 

omtra, PchUm V. livhart (1801), 2 Eaet, 88 (whero it wns cousiricred that tho 
I i^Lit ot removal conliuiiod as lon^ as the tenant romaiiied in iiossos^ioii) ; .kpo 
He Mnryport IlcmatUe Iroik and Steel Co,y Citmbcilaud Union Banhiny Vo. v, 

Muryi vii Hematite Iron and Steel Co., [1892] 1 Ch. 115, 420. 

(/ ) ihilhy V. Nonek (ISllO), L. B. 1 Kxch. 159,161, Ex. Ch. ; Re RolnrU, 

Kc yarie Brook (1878), 10 Cli. D. 100, 109, 0. A. In CHmicY. JUnod 11. 

4 Exch. 328, 329, Ex. Ch., it ^va8 sii^^o.stod that any loziant wns tiliowcd a 
romsonnble time after the expiration of hie term, but this coiiooi-'&ion only made 
ill favour of leiianoies wliicli arc luiceitain in their durutiuii and which are 
Joleriniiiod witlunit iiotiro. 

(f?) Jie lioheifti, Kxparle Ikooh supra, at p. 110. 

(/f) Pughy. Arton (1869), Jj. II. 8 Eq. 026; boo \Vee(o7i v. Il'c/i </(.*«'/■& (1840). 7 
AW. 14, 19 ; contra at* to fixtures which by tiie oxpi-oss tenns of tho ioiiae aro 
to bo the property of tho losboe {Re Walhr, Kx 2 'artr Gould (1884), 13 U. B. D. 454). 

(i) London and Wesfmins/ei' Loo7i and Disvotnit Co. v. /'ra/.e (1859\ 6 C. 15. 

(N. B.) 798 ; Saint v. rilleg (1875), li. B. 10 Exch. 137. 

{j) Be Glasdir Copper Worln, Lid., Ktiglish Ulcttro-Meiallnrgical Co., Ltd. v. 

Glasdir Copper TIWi's, Ltd., [1904] 1 Ch, 819. As to lemoval bj' a trustee in 
l^ankiuptcy who disclaims tne lease, see Bunkni]}tcy Act, 1883 (46 & 47 Viet, 
c. 52), s. 55 (3) ; Re Mo$er (1884), 13 Q. B. D. 738; coinparo ReRoUris, Ux parte 
Brouk, supra ; and eco title Bankruficv akd Insolvency, Vol. TI., pp. 193, 194. 

(/•■) See Moss v. James (1878), 88 L. T. 595, C. A. But Ihe assigiieo of growin;* 
crops can only take them subject to payment of tho rent and expenses of 
cultivation since tbo suirender {Cleriirnts v. Matthews (1883), 11 Q. B. J). SOS, 

0. A.). 

(0 Pngh V. Arton, sitpra, at p. 630 ; see Stansfdd v. Portsmouth Corporation 
(1858), 4 C. B. (N, s.) 120 ; Sumner v. Bromilow (1865), 34 L. J. (o. B.) 130. 
fm) Lescliallas v. Woolf, [1908] 1 ('h. 641. 

(w) I.esehallas v. Woolf, supra ; see Re Thomas, Ex jparte Willoughhy D'Ereahy 
{Baroness) (1881), 44 L. T, 781, 0. A., where the point was not decided; and 
compara T/iorpe v. Milligan (1857), 5 W, B. 336. if the new lease contains a 
covenant to impair. tliin Vill apply to trade fixtures afBxcd during the former 
lease (Viresher v. Bast London Water Works Co. (1824), 2 B. 0. fi>8). 
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884. In order that a licence by the landlord for the removal of 
fixtares after the determination of the tenancy may be available 
against the succeeding tenant it should be under seal (o). But a 
parol agreement by the landlord to take fixtares which the tenant 
could remove, since it does not relate to an interest in land, is 
enforceable (p). 

886 . The lessee’s right to remove trade or other fixtures is 
subject to the terms of the contract between the lessor and himself, 
and will be lost if he has covenanted to yield up the demised 
premises with the fixtures in such language as to make it impera- 
tive to construe “fixtures” as including fixtures removable by a 
tenant {q). But for the lease to take away the ordinary legal right 


(<0 Bofffy v* //endmon (1851), 17 Q. B. 571; nor can fixtures bo removed 
under such im agreement ns ngainst a morfgageo taking without notico o£ the 
agreement (Thamaa v. Jcnriinga (1896), 4.“) W. R. 93). 

( p) Ilalleti V. Itiinder (1834), 1 Cr. M. & R. ! 2‘26 ; Lee v. OasMl (1876), 1 Q. B. I). 
700; see Lee v. liiadon (1816), 7 Taunt. 1S8 ; title Aguicultuxe, VoI. I., p. 274. 
\Vheie the tenant has not removed 6x1111*03 during the term he cannot 
maintain trover for them afterwaids {Lee v. Riadony sif/jra; Coletjravc v. Diaa 
Santos (1823), 2 B. & C. 70; Minahall v. Lloyd (1837), 2 M. & W. 450); lonira, 
if the articles in fact roinsiin pci-sonal chattels throughout (/>)ai*M v. Jouea (1818), 
2 U. & Aid. 105 ; and see title Tkovkr axu Detinue). 

('7) Thus the word ** fixtui'cs,’* if it stands in the covenant by itself, will 
npi)nreiitly include both landlord's and tenant’s fixtures {Leachallas v. Woolf y 
[1908] 1 6h. 641) ; but if tbe covenant enumerates a series of specific it^'me, all 
of which are of the nature of landlord's fixiui'cs, and then concludes with 
general words such as ** all other fixtures," the general words will be construed, 
nccfirding to the ejuadem generia rule, as including only liindloid’s fixtures, and 
the tenant will retain his ordinary light to remove tenant’s fixtures. Thus the 
words ** together with all locks, keys, bars, bolts, marble and other chimney- 
pieces, footpaces, slabs, and other fixtures and articles in the nature of 
fixtures " have been held to include only landlord’s fixtures, Ihe words “ marble 
and other chimney-pieces'* being talc on for this purpose to refer only to such 
08 are not ornamental {Bishop v. KllioU (1855), 11 Exch. 113, Ex. Ch. ; see 
Dumergiie v. Eumsey (1863), 2 H. & C. 777, 7S8, Ex. Ch. ; Sumner y. Dromilow 
j[186^, 34 L. J. (q. b.) 130) ; and to restrict the general words in this manner it 
is sumcient that the specific words should refer only to articles which ordinarily 
are not removable by the tenant {Zamhourn v. McLellnn, [1903] 2 Ch. 2f)8, 0. A.). 
But if tbe spocifio words are not assignable exclusively to “ landlord’s fixtures," 
then the general words will have their full effect and will prevent the lomoval 
of tenant’s fixtures {Wilaon v. Whateley (I860), I John. & II. 436; Bidder v. 
Trinidad Fdrokum Co. (1868), 17 W. 11. 163, where also “erections" was 
held to be a wider term than “ buildings," and to includo cisterns and boilers 
embedded in brickwork). A covenant to deliver up buildings erected during 
the term includes trade buildings {Naylnr v. Collinye (1807), 1 Taunt. 19 ; 
Threahor v. East London Water Works Co, (1824), 2 B. & C. 608, 614) ; see Foley 
T. Addenbroeke (1844), 13 M. & W. 174 (where buildings had to be delivered up, 
but not machinery). A covenant to doUver up a watermill with “all fixtures 
end in^rovements " includes new millstones set up by the lessee, although 
eccoidmff to the custom of the county he could have removed them {Martyr v. 
BrodUh (1832), 9 Bing. 24); a covenant to yield up “erections and iim»rove- 
ments" extends to a greenhouse {Weai y. BhJmoay (1841), 2 Man. & CF. 729, 
764) ; to a verandah {JPmry y. Brown (1818), 2 Stark. 403) ; and to a plate glass 
front (ifflufeef V. Burl (1856), 18 0.B.S93); and a covenant to yield up specified 
machinery extends to substituted machinery (compare Sunderland v. Newton 
(1830), 3 Sim. 450). But the analogy of these cases is not to be pressed too 
XBT, and the covenant will not necessarily extend to new machinery of an 
ta^vedkind wluch was not contemplated at the date of the lease v- 
tKw (1888), 28 Ii. Ba lx. 181, 0. iu). A ooveiuuit in a lease of salt works to 
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of a tenant to remove tenant’s fixtures,” the intention to this 
effect must be clearly expressed (r). 

SiacT. 4. — Exceptiona and Rese^i^atioriB^ 

886. An exception is always of part of the thing granted, and 
refers, therefore, to a thing in rsse (s). Thus there may be a grant 
ol a house except certain rooms, or of a farm except certain lields, 
or of land except the timber growing on it or the minerals 
underneath it (£). All those are true exceptions ; they withdraw a 
physical part from that which is first mentioned as passing (a), the 
n^sult being that the thing excepted is no part of the parcels (&). 

887. The term ” reservation ” may be used in a wide sense as 
meaning any benefit in respect of the subject-matter of the grant 
which is kept by the grantor for himself. Thus it may imply a 
keeping back of a physical part of the thing, in which case it is equi- 
valent to an exception, and, accordingly, when the context requires 
it, the word ” reserving” is construed as making an exception (c ) ; 


loave the works iu good repair pTovonts the lemoval of salt pans wliicli have 
bi*ou oroutod so as to be lixturos (Mmis/ic/d (/iar/) v. litadiburne (1840), 6 
Ling. (n. c) 42G); but a covenant to yield up "works’* docs not extend to 
uiticlos which are not fixtures {linutfort {Duke) v. hates (1862), 3 I)e G. P. & J. 
381, 3S8, 0. A.). 

(r) Ji&tit/tn't (DuLt) v, IttikSf at p. 390; soo A/vwats, Ltd. ?. Eudhon 

Brothers, Ltd. (1911), 131 Ij. T. Jo. 317, G. A. The covenant to yield up in repair 
usually contains an express exceidion of "tenant's fixtures.” Wboii it 
expre!»sly includes " all lixturos, whether tenant’s or trade fixtures, or other- 
wise," the intention to prevent reinoval of any fixtures is equally clear (see 
Itmnergiie v. Itunuvy (1863), 2 H. &. G. 777, Ex. Oh.}. A covenant in a hood lease 
for delivory up of trade fixtures will prevent an UTiclorlesseo from removing 
bucli fixtiu'cjs {PorUr v. iDrcw(1880), o C. P. D. 143) ; and see p. 411, ante. 

{s) Co, LiU. 47 a; Shop. Touch., cd. Treston, 80. 

(G An exco])tion of "all mosses and turbaries” has been hold to except all 
places in wliicli turf, or matter in the course of becoming tuii, is found (Qatnn 
V. Shields (1877), 11 1. 11. G. L. 251). 

(rf) Lut uii exception of the whole of wluit has been gi'uutedis repugnant and 
void; e.rj., a loa^o of all the lessor’s hinds in a certain place, except specified 
lands whicii are in fact all that he has there (JJornil v. Collins (1582), Cro. 
IQiz. 6} ; and similarly, the exception is void if it is of something specifically 
iiientioiiGd In the parcels, though not the wholo of tliem ; see title Deeds and 
Otueii Ins’iuuments, Yol. X„ p. 471, note (»); compare Jtlilier v. Pratt (1605), 
Dyer, 261 b, note (40)); unless the thing has been mentioned moroly os 
ubsisting in llio description of the whole, and not by way of grant [EVia v. Lord 
Primate (1861), 16 1. Gh.R. 184, C, A, ; Cochrane v. M'Cieary (1869), 4 1. E. C. L. 
16.), Ex. Ch.). Where the terms of the lease prevent an apparent exception 
from operating as such, it may operate as a ro-domise of the part purporting to 
bo excepted (Aloroney v. Macnarnara (1872), 20 W. B, 905). As to uncertainty 
in an oxco^itiou, see title Deeds and Otheii Inbthuments, Yol. X., np. 441, 
47 1 . Premises excepted out of an exception pass as part of the premises acmisod 
{Leitjh V. Shaw (1595), Cro. Eliz. 372). As to whether premises are to be tieated 
as deznisod or reserved, soo Uehberi v. Thomas (1835), 1 Cr. M. & R 6&1. 

{b) Cooper v. Stuart (1889), 14 App- Cob, 286, 289, 290, P. 0. ; see Fancy t. 
Scott (1828), 6 L. J. (o. s.) (k. d.) 305. The exception is coxisthied most strongly 
against the lessor and in favour of the lesseo ; see titlo Deeds and Oiueb 
Instruments, Yol. X., p. 441. Ai\ exertion of "bogs and turf-mosses” 
excepts tho soil (Boyle v. 0/p/ief<a (1841), 4 L Eq. B. 241). 

(c) Co. iatt. 143 a ; see Boe d. Boufflas v. Loci (1835), 2 Ad. & EL 706, 745; 
but the word " roservation ” will not bo coustruea as meaning " exception ” il 
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dMT. 4 . or the word may imply that the grantor reserves to himself some 
ExoepUons equivalent for the use of tihe land, such as rent or services in the 
and Baser* nature of rent, and this is the only meaning of “ reservation” when 
v atton s. used in its strict legal sense (d). 

BmomiHoii ^he word “reservation,” again, may mean that the grantor 
operating as keeps for himaelf some right of user or of taking the profits of the 
***”■*• land, and in conveyancing practice the words “oxcopt and 
reserving" usually introduce the creation in favour of the lessor of 
an easement, or of a ptq/lt d prendre. But in this case the clause 
operates as the regrant of an incorporeal hereditament by the 
grantee to the grantor (e). I'o give the regrant legal validity the 
instrument must be executed by the grantee, and in the case of a 
lease this requirement is satisfied by the lessee’s execution of the 
counterpart (/). There may bo a reservation out of a parol 
demise (9). The reservations in leases which operate by way of 
regrant are usually of the free running of water and soil coming 
from adjacent buildings (k) and the right to make and maintain 
sewers under the demised premises (i), rights of way and other 
easements over the demised promises (/c), and rights of sporting (i). 

effect can be ^ivon to the instrument bv construing it in its tochiiical eense 
(Doe (I Douglas v. Loch (1835), 2 Ad. & iSl 705, 745, 746). 

f d) Doe d. Dottqlas v. Lock^ atritra, at p* 7'! 3. 

e) IhvL; “What relates to the privilege of hawking, hunting, fishing, 
and fowling, ia not either a reservation or oxcoption in point of Jaw; and 
it is only a privilege or right granted to the lessor, though words of resci-- 
vatioii and exception avo used.’* For this purpose an easement and a profit 
d prendre are on the same footing (Wichham v. Hawker (1840), 7 M. & W. 63, 
67; Durham and Sunderland Rail. Co. v. Walker (1842), 2 Q. 15. 910, 967, 
Ex. Ch. : a right of way “is neither parcol of the thing granted, nor is it 
issuing out of the thing grarited, iho foimor being os.<;ontial to an exception 
and the latter to a reservation”). See also titles Kasrmexts and IMiofit.s a 
Phkndue, Vol, XL, ji. 219; Fi'^uiciiiES, Vol. XIV., p. 684; Game, Vol. XV., 
pp. 218, 219. IJiit rill- E. Coke's definition of a reservation (Co. Litt. 47 a), 
that it is “ always of n thing not in esse^ but newly created or reserved out 
of the land or tcncnioiit demised,” suits the reservation of an easement as 
much ns ilie i-osiTvation of a rent; compare ITousloun v. Sligo (Manpiia) (1886', 
55 ]i.T. 614, 11. Ji. 

(/) Durham and Suwkrland Hail Co, v. W’aW^cr, supra, at pp. 967, 908. But 
even without exet-ution by the grafitoo, the grunt may operate as c/idenco of 
an agreement to regrant iho onsoinent or profit d prendre (Mag v. Belleville, 
[1905] 2 Ch. 605 ; and see TheiluasonY. Liddard, [1900] 2 Ch. 6'55, 645). 

\g) Bridgland v. Shopicr (1839), 5 M. & W. 375. 

(4) Siioli a reservation extends to water and soil coming from the adjacent 
premise.s, whether it firnt arises tliero or not, but does not ordinarily extend 
TOyond water in its nutural condition, and such matters as are the product of 
the ordinary use of Innd for habitation {Chadwitk v. Marsden (1867), L, K. 2 Exch. 
285, 289). 

ft) See Lee v. Steve^iaon (1858), E. B. & E. 512. 

(k) As to tho effect as a regrant of a proviso securing rights of way to the 
lessor, see Dgneoor (Lord) v. Tennant (1886), 33 Ch, D. 420, G. A. ; affirmed 
(1888), 13 App. Gas. 279; as to the reservation of a watercourse, see Doe 
aJ HgretaoinJt (Earl) v. WWiams (1848), 11 Q. B. 688; and as to watercourses, 
BOG tiQos Easements and Pbofits k Prendre, Vol. XL, pp. 310 ef heq .; 
WATEE.S ANT) WATEiiCOVnsKS. As to the liability of the lessor to mHinlnina 
oulverfc which he has received, see Anderson v. Cldand^ [1010] 2 I. B. 334, 0. A. 
Ab to the rc.servutioji of powf-r to the lessor to alter a road, see Butt y. Imperial 
Qaa-Light Co. (!S66), 15 W. ll. 92. 

(0 See Wickham v. llawhr, svpra ; see titles Fibttebtes, Vol. XIV., p. 584 . 
Oamb, Vol. XV., p. 218. ^ 
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888 - It foIlowBi also, that the reservation may operate in favour 
of a person who is not a party to the deed (m). 

A reservation of a right of sporting in favour of the lessor and his 
assigns, where the right is exercisable concurrently with the lessee, 
is not available for licensees of the lessor (n) ; but it is otherwise 
where the lessor excepts a part of the premises with right of access 
thereto, and the lessor can authorise licensees to use the excepted 
part(o). 

Sect. 6.^Tree$ and Underwood. 

889e The respective rights of landlord and tenant as to trees vary 
according as the trees are timber trees or not (p). All trees pass 
as parcel of the demised premises unless they are excepted {q\ and 
the lessee has a special property in timber trees so long as they are 
annexed to the land, and by virtue of this he is entitled to all such 
benefit — such as fruit or shade — as may be derived from them while 
BO annexed {n). He is also entitled to fell timber for the purpose of 
repairing buildings and fences so as to keep them as he found them, 
and to mend implements, and also for fuel if there is not suflicient 
dead wood available Q)). If the house falls by tempest or other act 
of God, the tenant may take timber to rebuild it (c). But when 
timber trees are dead — that is, are dotards — the tenant is entitled to 
cut them down and take them (rf), and such trees also belong to him 


Wirhham v. Uawlccr (1840), 7 M. & W. 63, 67. Wlion a leaso of a fam 
is Bubjoct to tho use of a golf course, with hborty fur tho golf club to keep Iho 
course free from long gras.s, the queslioii what is long grass is to hr. ilotorminci 
from tho golfer's point of view {Woodward v. Hei/wnnil (1910), 27 T. T#. U. 123). 

(n) ReifuohU v. A/ioorc, [1S98] 2 L E. 641 ; and see title Game, Vol. Xv., 
pp. 216 et Beq. 

(o) Mitral fe v. Wuiaway (1864), 17 0. B. (n. s.) 658. 

(p) Co. Lilt. 53 a; Aubrey y. (1809), 10 East, 44G, 455; Jhtnny. Bryan 

(1872), 7 I. E. Eq. 143 ; compai-e Wldtty v. Dilion {Lord) (1860), 2 1?\ & 1?\ 67. 
As to what trees are timber, see title Agkicultuiie, Vol. I., p. 296 ; Qhnndoo 
{Duke) V. Talbot (1731), 2 P. Wms. 601, 606; and see title Custom and 
Usages, Vol. X., p. 269. 

( 7 ) Mrrvyn v. LydB (1553), Dyer, 90 a; see Barret v. Banti (1627), JIrt. 31. 

(a) Hrrtakenden^B Case (1589), 4 Co. Bep. 62 a, b. 

(h) Co. Lilt. 53 b. The use of timber for such purposes is called “ housebote,” 
“ plowboto,” and “firobote” {ibid), or ••estovers” (Co. Litt. 41b). Compare 
Courtenay v. FUher (1826), 4 Bing. 3. But, although tho tenant may fell 
timber for necessary botes, he must at his own peril select such trees ns arc fit 
for tho purpose, and employ them accordingly (*Siinwo?i« v. Norton (1S31), 7 
Bing. 640, 619) ; and the tenant cannot sell the' timber and use the proceeds in 
the purchase of other material for the repair of buildings (Co. Litt. 53 b), 
nor may he cut down timber in advance so as to be u.scd for repairs os occasion 
requires lOorffea y. Stanfield (1597), Cro. Eliz. 593}. The tenant docs not 
acquire a right of sale by the landlord’s long acquiescence (compare Coiirtown 
(Lord) y. (1802), 1 Sch. & Lof. 8). Similarly, a tenant may cut turf for 

fuel, but not for sale {Courtoum (Lonl) y. Ward, sufira; l)e Sah'i (ODunfl y. 

(1809), 2 Mol. 516 ; Waferpark [Lord) y. Awten (1822), 1 Jo. Ex. Tr. 627, n. ; 
Pollaidw. Smith (1826), 1 IJog. 391 ; irWf^y. WaUh (1829). 1 Jo. Ex, Ir. 626, n.), 
unless nothing but bog is demised and it is not capable of use except by being 
cut for sale, or if it was cut for sale at the time of demise {Copphyer y. Qubhins 
(1846), 3 Jo. & Lat. 397, 410). As to estovers, see title Commons and Eiouxa 
OF Common, Vol. IV., p. 466. 


(c) HtrlakmderCe Oaas, supra, at p. 63 a. 
(a) Oo. Litt. 53 a; see further title Ani 


RICULTDRB, Voi. I., p. 205. 


m 

SMW.i. 
Ezceptloiik 
and Reser' 
vations. 

For whose 
benefit 
reservation 
operates. 


Tenant's 
right to 
timber. 


Dotards. 



480 


Landlobd and Tenant. 


BMT.5. 

Tnesand 

Underwood. 

Landlord’s 
right to 
timber. 


Tonng timber 
Inei. 


Tenant’s 
general 
property in 
trees not 
being timber. 


if they are blown down («). If the tenant cats down timber nnder 
any other cireuiustanoeB or tops it, or does any act by which it may 
decay, this is waste (f ). 

890. The general property in timber trees is in the landlord (p), 
and if the tenant or any other person severs them from the land, or 
if they are blown down, the special property of the tenant is 
determined, and the landlord may take them as parcel of his 
inheritance; similarly, if the house is palled down, the timber 
belongs at once to the landlord (h). 

891. ^Vhere trees have not attained the age necessary to make 
them limber trees, their prospective value as timber trees prevents 
the tenant from cutting them down, save in a proper course of 
thinning, and if he docs so he commits waste (i) ; and so also if he 
sulTers the young plants or germens to be destroyed (/.) ; though 
if he does this in a due coarse of cultivation, and for the purpose of 
improving the growth of adjacent timber trees, he is entitled to 
the proceeds (i). There may also be a coppice of timber trees, that 
is, where the trees are felled and shoots are allowed to grow from the 
stumps (?a), these being cut at intervals of fifteen yeiira and upnards. 
The tenant in such case is entitled to continue the same cutting at 
the proper time, and to hike the proceeds witliont regard to the ago 
of the trees (n). 

892. The general property in trees which are not timber and in 
nnderwood is in the tenant (o), and be may cut them down, provided 
that they are not planted for ornament or for the protection of the 
house or of banks, or for shade to animals at pasture (p); and 
provided, further, that the cutting does not change the nature of the 
property demised. Thus the tenant may not cut down apple-trees 
in a garden or orchard, or cut down a quick-set hedge (q), or 
plough up strawborry bods in full bearing (r). Where the tenant 

(e) Ifcrfahtideu^a Casp. (1589), 4 Co. Kc]». 62 a, 63 a. 

f /) Co. liitt. o3 c. f'or form of covenuiit to preserve trees, see Encyclopoedia 
of Purms and I^eccdciits, Vol. VII., pp. et arq. 

(a) Btrriman v. Bta^odc (1832), 9 384, 386 

(i) IMakmden's C'aw, aapra, at p. 62 u ; Ward v, Avdrewa{\^n2), 2 Chit. 636. 
See ISdwards v. fftather (1724), Oas. temp. King, 3. Konco a teniiiit for youis 
cannot maintain trespass for timber cut down (Evans v. Evans (1810), 2 Gump. 
491). 

(t) PhiUipps V. Smith (IS'id), 14 M. & W. 589, 594 ; Ilonytvood v. Uonyivood 
(1874), L. 11. 18 Eq. 306, 310; see Awm. (1581), Qodb. 4. 

f&) Co. Litt. 53 a. 

c/) Honywwid y. Houmomly supra, at p. 312. 

(w) I.f., silm cxjsdwi \Dashwo^ v. Magninc, [1891] 3 Oh. 306, 362, 0. A.). 

^n) Fhillipps v. Smith, mpra, at p. 594; Bagot v. Bagot, Legge v. Leggs (1863), 
32 Bcav. 609, 517 ; Dashwnodv, Magniat, supra, per OniTTV, j., atpp. 330, 892; 
see IJotd (Lord) v. Kendall (1865). 17 0. B. 260. 

(o) Berr/man v. Fe(teock, su/tra, at p. 387 ; as to iion^timber trees and under- 
wood, see 72. v. Ferrybridge {/n/iabitante) (1823), 1 B. & 0. 375, 383. 

(p) Co. lilt 53 a ; Phiflipps y. Smith, supra ; ffonywood y, Honywood, supra, 
at p. 310. 

(q) Co. Litt. 53 a ; PkUUpps v. Smith, supra, at p. 504 ; Berriman y. Peacock, 
supra, at p. 387. 

(r) Watherdl v. Boweils (1803}, 1 Camp. 227, 
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properly cala down trees or onderwood, he is entitled to the Akot. I. ■' 
proceeds (s), and so, too, where they are cut down by a stranger and Trees and' 
the tenant adopts his act. But the tenant can only cut down the Underwood, 
trees or underwood in a seasonable manner (t), and so os not to 
prevent them from growing again (a) ; he cannot take up a growing 
tree(b), or stub up the stools from which the young shoots will 
spring (c) ; and if he exceeds his right he is liable to an action for 
waste (d). 

893. A tree partly on the land of one person and partly on Rtp^iiUof 
that of another, so that the roots derive nourishment from the soil adjoiniug 
of both, belongs to the owner of the soil where it was first sown or 
planted (e). 

894. The common law rights of landlord and tenant in respect Exceptinn of 
of trees growing on the demised land may be varied by the contract 

of the parties, and this is done either by exception, or by covenant 
or agreement. An exception of “ trees ” refers primd facie to trees 
which are useful for their w'ood, and hence it does not extend to 
fruit trees (/). In an exception of timber and other trees, under- 
wood, “ bushes and thorns, other th.m such hushes and thorns 
as shall bo necessary for the repair of the fences,” the final 
words do not specify any particular hushes and thorns, and hpuco 
they do not operate as an exception from the exception. All the 
hushes and thorns aro oxcepted, subject to tho right of the lessee 
to take such as aro necessary for the repair uf fences (p). 

An exception of ” limbor and other trees ” refers only to the How far it 
trees themselves, and does not except tho soil, but only sufficient inclmics wil. 
nutriment out of the land to sustain the life of tho trees (/<) , and it 


U) Berriman y. Vaacock (1832), 9 381, 386. 

(i) Brydfjes v. Stephens (1821), Madd. & O. 279. 

(a) S«o Anon, (IflSl), Godb. 4. 

(b) Empmm v. Sodtn (1833), 4 B. & Ad. 656, G57 ; but a market gardener is 
entitled to remove trees nna shrubs in tho course uf his trade [I'entm v. Biihari 
(1801), 2 East, 88, 90 ; Wyndham v. 11 ay (1812), 4 Taunt. 316) ; compare 
WnrdeV v. C'a/icr (1841), 3 Scott (n. n.), 508; andseoAgriciiltiirnlHolilinsrB Act, 
1908 (8 35dyr. 7, c. 28), s. 42 ; titles AGxacuLTUHB, vol. I, p. 272 ; Small 
Holdings and Small Dwellings. 

(c) Co. Litt. 53 a ; PhiUippa v. Smith (1845), 14 M. & W. 689, at p. 694 ; Dmn 
V. Bryan (1872), 7 1. B. Eq. 143 ; see Qays and Smith's Case (1613), Godb. 209. 

{d) Berriman v. Ptacork^ supra, 

(e) Holder v. Coates (1827), Mood. & M. 112. 

(/) London v. SouthvjeU {CoHeyiate Church) (1618), Hob. 303; B'yar/Aam 
y. \Va}j (1812), 4 Taunt, 316, 318, n. (a). It is the same, although the 
sxception is of all timber and other trees, but not the annual fruit thereof/’ 
fur tne term “ fruit ” is not in legal acroptation contined to trees which are 
popularly known as fruit trees, but applies to the produce of oak, elm and 
wnluut trees {Bullen y. Dennintj (1826). 5 B. & C. 842, per Baylby, J., at 
p. 647). The exception will extend to trees at any time growing on the land 
duringthe demise ; but as to leases in Ireland, see Galwey y. Baker (1840), 7 
Cl. & Fin. 379, H. L. 

(y) Jenney v. Brook (1844), 6 Q. B. 323, Ex. Ch. If the lessor has coyenanted 
to provide stakes and bashes for repair, it spems that he must assign the 
bushes before the tenant can cut them (ihid.^ at p. 339). 

(A) Liford's Case (1614), 11 Go. Bep. 46 b, 60 a; Whflster Baafois (1618), 
Cro. Jao. 487; eonira, /lolls t. Bock (1729), 3 Selwjn, Law of Niii PriiUb 
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is the siime where the exception is of “ saleable woods ” (i). But 
an exception of “ plantations ” (./), or “ woods and underwoods " {k), 
refers also to the soil, and oxeepis the soil on which the trees grow. 
If the exception is of " timber and other trees, wood, and under- 
w^ood,” the former words control tlie latter, and the soil of land 
covered with growing wood does not pass (f). 

895. An exception of timber or other trees is UHiially accom- 
panied by a reservation of tho rifflit to enter and to cut and carry 
them awd y ; but this is not essential. An exception of trees carries 
with it the right to do all things necessary for getting and disposing 
of them, and consequently,' without express re.scrvation, the lessor 
mtiy enter to show the trees to an intending purchaser, and either 
he or the purchasor can cut thorn down and carry them away (i/t), 
unless, indeed, the timber is ornamental, and the lessor has so 
acted as to make it inequitable that he should fell it, wlicre, for 
example, he has consented to tho lesson spending money in 
improving tlie grounds 00- the ahsonco of express agreement, 
theexcrp'.ed trees are at the risk of the lessor, and the lessee is 
not bound to protect them from his cattle (r>). 

896. Covenants relating to trees are usinilly intended, when 
entered into by tlio lessor, to provide for tho delivery of timber for 
repairs, and, when entered into by the lessee, to restrain inter- 
ference with the trees, whether they are included in tho demise or 
excepted. Under a covenant by the lessor to deliver timber growing 
on the premises sufficient for tho repairs thereof, he must deliver 
timber sufficient in quality as well as in quantity ( 2>). 

897. When trees are excepted out of a demise, tho cutting of 
them is not wa'^to, sinco waste can only bo committed of the thing 
demised (q) ; and, ahhough it is actionable ns trespass, it is usual to 
support the exception by an express covenant on the part of tlu' 
lessee not to fell, lop, or top tliem(/'). But such a covenant will 

13lh od., 1*214. form«j of iloiniso exooptiug trovs, eoe lincyclopto«li.'i of 

Forms and Prcccdoiits, Vol. VII., pp. 528, .'/oO. 

(t) Pinromh y. Thomas (KUO), Oro. Jqc. 524. 

(/) S^impson v. Brooh (1855), 19 J. P, ^36. 

{h) Jim V. (159G),Cro Mliz. 521 ; WhiUtcr y. (1G18), Cio. Jao.487. 

U) Iseqh V. lleaid (1830). 1 B. it AiL 622. 

(m) Liford'a Case (1614), 11 Co. Bop. 46 b, 52 a ; and it is not necessary that 
the lease should he iiiidor seal ; if it is under hand only, tho lessor ciitunq as 
licensee of tho le«<se 0 {Ilemitt v. Isham (1851), 7 JCxch. 77). Soe also title Dkeds 
A 2fD Other Instruments, Vol. X., p. 471, 

(n) Jaeksm v. Cator (1800), 5 Vcs. 688. 

(o) (Hithero v. fiifjf/9 (1630), W. Jo. 388; Glenham v. flanhy (1700), 1 
Lil. Jlaym. 739 ; hut this seems to ho contrary to priiiciplM, since the daniuge by 
the lessee’s caltlo Ls a trespass, and where a field ccmtaiiis young trees and 
shrubs, the tenant should giro notice to the landlord hedoro grazing cattle in 
It, so that the landlord may protect them by fences {Fowler v. Johnstime (1892), 
8 T. L. H. 327) ; see goneially as to trespass by animals, title Animals, Vol. 1., 
pp. 375 et leq. 

(p) Snell y. Sndl (1825), 4 13. & C. 741, 749. 

( 7 ) Gtiodriffht d. Peterey, Vivian (1807), 8 190, 192; see Barrel r, Durrd 

(1C27), Hot. 34. 

(f) ^00 Baymr/nd v. Filch (1835), 2 Or. M. & 11. 588. The ezocutor of the 
lOMor eon suo for a breach of the coYenont committed in his lifetime {iMJ), 
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not provent the lessee from cutting trees or underwood which Sect. 6. 
interfere with the use of the land for the purpose for which it is Trees and 
joniised («). Underwood. 

Although trees are not excepted, the lessee may bo placed whe^ifreM 
under special restrictions as to removing them during the tenancy, not excepted, 
or under special obligations as to delivering Ihem up at the end 
of the tenancy. Un<ler a covenant not to remove or grub up or 
ilcstroj trees, the lessee is prevented from removing trees from one 
])art of tlie premises to anotlier, or taking them away (unless dead), 
oven though he plants a greater number than he takes away (o). 

I3iit under a covenant to deliver up at the end of the term ull the 
orchard trees exiting at the time of the demise, reasonable use and 
wi ar oidy oxcoptod, it is a reasonable uso of the orchard, if it is 
overcrowded, to remove trees past licaring ({>). 

Sect. 6. — Game. 

898. Unless otherwise ])rovided by tho lease, the I'ight to game Ownonliip of 
]ia.s.se3 totlift lehHOo(c); hut, subject to the provisions of the Ground R»“>e. 
liiimu Act, IRSOt'/), tiio landlord can reserve tho right to himself (e). 

The rcservaHou need not be under seal (/). 

The statutory rights of every occupier of land to kill and take iiigUte of 
ground g.'iine, concurrently with any other person uho may be lessee where , 
entitled to kill and take ground game on tho same land, are dealt fj^^ed 
with elsewhere (;/). 

\Miero the lessor has reserved, subject to such statutory DnUceof 
rights, tliO exclusive right of shooting and sporting (/i), the lessee lamUord and 
is ontillod to use the laud and to destroy fursse and underwood in 
the ordinary and reasonable way, but he must not designedly drive ^rved, 
the game away (/()• On the other hand, the lessor or his tenant of 


(..) Th.i‘«, wlvu'o in a loiiso of a fartu and quarries of shoie thciooii, with 
lilioity to work llio ({iiimivs, there is an exception of trees and a covenant not 
to C'lnimit w u^to by ciitliu'' down w(<od or underwood, it is not a broach of the 
''ovcnaiil to cut down wood and iindorwood rccpiired to be removed in order to 
work the quariioH (Mw d. R'li/m v. I'rire (181M), 8 C. 11. 891). 

(n) bor d. WUlurell v. JSinl (1883), 6 C. & P. 19.). 

(4) Diic d. Jiiiief V. ( 'much (1810), 2 Camp. 4d0. 'Whore tho lenai.t is re-strained 
by ouvciiaut lioni cuttinj* coppice of less than ton yoais’ gmwth, with a 
piovision th.at at tho end of the term the landlord will pay tho value of tho 
ft'ippico then growntu', this provision extends to coppice of loss than ten years' 
Viowth, ultlumgb, since the tomiiit could not cut it, there is no special 
•'■■.nsidoriition lor such extonsion of the payment {Love v. Pares (1810), 1*3 
Kast, SO). 

(r) Pochin v. Smith (1887). 02 J. P. 4 ; see, generally, title 'Vol. XY., 
)ip. 21R et etq. For form of reservation of sporting rights, seo Eucyclopsodis 
of Forms and I’recodoiits, Vol. V'll., pp. 508 etteq. 

(fl) 4.1 & ‘H Yiot. 0. 47. 

(e) Sco title Game, Vol. XV., p. 217. As to the persons who can oxordse 
thn right, see WiiUuim v. Hawker (1840), 7 M. & W. 63 ; Oardiiier v. Colyer 
(1861), 12 W. R. 979. 

(/) See titio Game, Vol. XV., pp. 217, 218, notes (a), (5), 219, 220, note (0; 
tJofeman v. iUUhuret (1871), Ti. 11. a U. U- 336. 

(v) See title Game, Vol. XV., pp. 221 U teq. ; and as to the tenant’s right to 
compensation for damage from game, sco ibid., p. 224. 

(A) Jtffryet v. Emm (1865), 10 0. B. (n. 8.) 246, 264; and as to the general 
effect of such reservation, ace title Game, VoL XV., pp, 216, note (A), 219. 
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the Hhootiug must not trample fields of standing crops at a time 
when it is not usual nor reasonable to do so(i) ; and if he causes the 
game to increase to an unreasonable extent, the tenant can recover 
damages for the injury to his crops (ft). 


Part V. — Duration of Tenancy. 

Sect. 1 . — Tenancy at Will or at Sufferance; 

899. A tenancy at will is a tenancy under which the tenant is in 
possession, and which is determinable at the will of either landlord 
or leiiiint ; and although upon its creation it is expressed to be at 
the will of the landlord only or at the will of the tenant only, yet 
the law implies that it shall he at the will of the other party also ; for 
every lease at will must in law l)o at the will of both parties (Z). 
As in other tenancies, a tenancy at will arises by contract binding 
both lessor and lessee (m)i and the contract may bo express or 
implied. 

A tenancy expressed to be at will takes effect according to 
its tenor ( 74 ), notwithstanding that a rent at an anriual rate is 
reserved ( 0 ). 

A tenancy at w*ill is implied when a person is in possession 
by the consent of the owner (a), and his possession is not as servant 
or agent (b), and is not hold in virtue of any freehold estate nr of any 
tenancy for a certain term (c). It is implied accordingly in cases 
of mere permissive occupation without payment of rent (d), and of 

(1) mitun V. Or<rn (1SC2). 2 F. & F. 821- 

(k) UiUon V. anpra; Birkbcck v. Paget (18(5?), 31 Bcav. 403 ; Farrer v. 

Neht>n (1885), 15 Q. B. 1). 258. As to collatcrnl agreoinonls by the landlord to 
keep down gsiino, see title Deeds and Other Instruments, Vol. X., p. 447 ; 
and as to enforcing against the shooting toiiaut a covennnt to keep down rabbits, 
see Corneivail y. Dawson (1871), 24 L. £ o()4. 

(2) Litiloton’s Tciinres, a. OS ; Co. Litt. 55 a. 

(to) Ley V. Peter (1R5S), 3 II. & N. 101, 107. 

(n) Itichardson v. Lauyridge {\^\\ \ 4 Taunt. 128. For forms of agreement 
creating tenancy at will, see Fncivolupredia of Forms and Precedents, Vol. VII., 
pp. 2S8, 302, 319. 

( 0 ) Doe d. Ita^iow v. Cox (18 17), 11 Q. B. 122; Walker v. Gilts (1818), 
6 0. B. 662; Dot d. Dixie v. Davies (1851), 7 Exch. 89. In these cases the 
tenancy was between mortgagee and mortgagor, and formerly tenancies at will 
were frequently created by the attornment cliuif^e in mortgage deeds ; see also 
Pinhorn v. (1853), 8 Exch. 763 ; Turner v. Jfarnes (1862), 2 B. & S. 435 ; 

Morton v- jroo/Z8 (18C9), L. R. 4 Q, B. 293, Ex. Oh. ; Re Stocktfm Iron Furnace Co. 
(1879), 10 (3h. D. 335, C. A. ; but now tbe clause is of loss frequent use ; see title 
UORTGAOE. 

(a) Doe d. Tftdl y. Wood (1845), 14 M. & W. 082, 687. It has been said that this 
laust be an alfirmative con.s6iit, and not a mere negative or silent consent (Ley 
>. Pefer, sttjp7*a,Mr Bramwell, B., at p. lOS), but it seems to be sufficient if the 
eircumstances snow assent by the owner. 

(h) The relation of servant or agent exoludoa a tenancy; see p. 340, ante. 

(4 See Doe d. Rogers v. Pullen (1830), 2 Bing. (n. c.) 749. 

(d) Doe d. Croiw y. Groves (1847), 10 Q. B. 486; Smith v. SeghiH (1875), 
L. B. 10 Q. B. 422, 429 ; see R. y. CdUlt (1823), Russ. A Ry. 498 ; R. y. JohHuy 
(1823), Bubs. & By. 625, A cesiui que trust in ootual occupation is in law tenant 
ww to the trustees (Garrard v. Twlc (1849), 8 C. B. 931) ; but if he is 
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Ihifl nature is the occupation of a house by a dissenting minister 
under trustees in whom the property in the house is vested (e). 

It is also im})lied upon a mere general letting, unless there are 
circumstances showing an intention that the tenancy shall be from 
year to year, as where a yearly rent or a rent measured by reference 
to an aliquot part of a year, is agreed to be paid (/). 

Similarly a person who enters on land with the consent of the 
owner under a contract which doos not immediately give him a 
(lohnite interest in the land enters as tenant at will, for example, 
a purchaser who enters into possession of land pending the comple- 
tion of the purchase (/;), or an intending lessee who enters during 
iiogotiation for a lease (A), or under a void lease (t)- A lessee 
wlio, with tlio consent of the lessor, remains in possession after his 
lease has expired, is tenant at will until some other interest is 
created, until, fur instance, the tenancy is turned into a yearly 
tCMiancy by payment of rent (k) ; save in the case where there is a 

ipcoiving tho rents, ho docs this as agent of tho trustees (Affllinffv, Leah (lS5j), 
l‘i U. B. rij2, Gfiy) ; comi)aro Mnrgell v. Paul (1828), 2 Ry. (k. ».) 303 ; 

VaUaure v. Saia/je (1831), 7 Bing. o95. 

See title licci.ESTARTiPAT. Law, Vol. XT., pp Slo, 817. 

[ J ) JUchardbon v. Laugridije (1811), 4 Taunt- 128, per CUAMUKE, J., at p. 132 ; 
/>»»' (1. Hull V. Wood (184j), 14 M. & W. GS2, C87 ; Dvf d. Boherion v. (htrdiner 
,KSfi2). 12 0. B. 319; see Boe d. Brce v. Leca (1778). 2 Wm. BL 1171, 1173 ; R$ 
Hroud and Eaat and India Docka and Birmingham Juiuiwn Bail, Co. (1849), 
i' C. B. 502 ; Bagleg v. Fitzmanrue (1857), 8 R & B. CC4, 679 ; Hunt r. AUgood 
M8I51), 10 0. B. (n. S.) 253; and coiripare Doe d. MiV'firi v. IlaWe (1707), 7 
'I'enn Ben S3. 85 (whoro a “ general occupation ” was said to be an oecupation 
frnni year to year, but there rent hud been paid). 

(g) llijhlix. Lewia y. Beaid (1811), 13 Riet, 210; Bit d. Newhif y. Jackson 
(1823), 1 B. & 0. 448 ; Bail y. Cullimore (1835). 2 Cr. M. * R. 120 ; Doe d. Tvmta 
V. Chamhcrlaint (1839), 5 H. & W. 14; IJoionrd y. Bhim (1841), 8 M. & W. 118 ; 
Ihe.d, Hamoag v, /ifoc/b (1842), 4 Man. & O. 30; see Due d. Parker y. Boniion 
(lt^l7), 6 M. & S. 148. Coiisoqiiently tho tenancy ciinnot bo determinod without 
dj'iusiud of possession (see Pollvn y. Brtwtr (1859), 7 C. B. (x. s.) 371), though 
in Dot d. heami y. Sager (1811), 3 Camp. 8. this was not considered necessary ; 
ooinparo Doe d. Jl/oore y. (1816), 1 Stark. 308; Doe d. ITiaU v. Miller 

(1833), 5 C. & P. 595. But while the purchaser is thus in possession he is not 
b<)und to pay rent, and an action fur uso and occupation will not lie against 
hhn {Winicrhutlom y, (1815), 7 Q. B. 611; srolJearny. 2W//n (1793), 

I'euke, 253 [191]; Kirtland v. PounacU (1809), 2 Taunt. 145; Oorrvfan y. 
H (1867), 1 1. R. 0. L. 73 ; and compare Teivy. Jonea (184 1), 13 M .& \V. 12); 
t* ive by ^ irtue of spcchil agi*eeuicnt (^Saumlerax, Muagraw (1827), 6 B. ds 0. 524] ; 
1'iiough if he remains in possession after llie purchase has gone off, the action 
will lie ^Howard v. Shaw, anpra ; Markey v. Coof>e (1876), 10 1. R. G. L. 149, 155) ; 
und a vendor who remains in po&bossion may be liable for use and occupation 
[Metrojudifan Rail. Co. v. Defriea (1877), 2 Q. B. D. 387, C. A.). 

(A) Coggan v. Warwicker (1852), 3 Car.A Xir. 40 (where the intending tenant 
was held liable for uso and occupation); compare Doe d. y. (1S10)| 

2 Camp. 505. 

(t) Goodtitle d. QaVanmy y. Uerhert (1792), 4 Term Rep. 680; see Denn d. 
II arr^n v. Ftarnaide (1747), 1 Wils. 176; Segrave y. Barber (1855), 5 1. C. L. R. 67. 
Pormerly entry under an agreement for a lease raised, until payment of rent, 
tin implied tenancy at will {Ilamerton y. Stead (1624), 3 B. & 0. 478, 483 ; 
Ih'ayfhtoayfe v. Hitchcock (1812), 10 M. & W. 491, 497; Anderaon v. Midland 
liuiL Co, (1861), 3 E. & E. 614; Coaiaivorih v. Johnaon (1886), 55 L. J. (a B.) 
2^0, 0. A.) ; biilnuw, provided tho agreement is capable of speciiio performance, 
the tenant holds for the term agreed to be granted (VFa/aa y. LonadaU (1882), 
21 Ch. D. 9, 0. A. ; see p. 367^ ante). 

(k) Doe i. Hollingsworth v. BtenfieU (1799), 8 Esp. 717, 719; oompare Morgam 
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lease for a year, and then if, by consent of both parties, the tenant 
continues in possession after the year, the tenancy becomes a 
tenancy from year to year (/). 

900. A tenancy at will is determinable by either party on his 
expressly or impliedly intimating to the other his wish that the 
tenancy should be at an end. But until such intimation the tenant 
is lawfully in possession, and accordingly the landlord cannot 
recover ihe premises in an action for recovery of land without a 
previous demand of possession (m) or other determination of the 
tenancy. Where rent is payable under a tenancy at will, and 
the tenancy is determined between the rout days, the rent is 
apportioned (m). 

901. Anything which amounts to a demand of possession, 
although not exprassed in precise and formal language, is snfficient 
to indicate the determination of the landlord’s will (o). Thus the 
landlord may expressly demand possession (p), or state that the 
tenant is in against his will ( 9 ), or send for the keys (q) ; and if tlie 
notice states terms, and intimates that if they aro not accepted 
the landlord will take steps to recover the premisos, and the 
terms are rejected, this is a sufficient notice to determine the 
tenancy (r). 

The tenancy is impliedly determined by the landlord when ho 
docs any act on the premises which is inconsistent with the 
coulitmance of the tenancy ; for example, when he ro-cnters to take 


Ilnrriion {William), [1907] 2 Ch. 137, C. A. But in Siiikin y. tlBhurt> 
(1834), 1 Cr. M. & li 261, a holding over by an vndortenant with con!>ent 
was said to make him tenant at sulTcranco only. A iLoliro to quit the 
promises, stating that the term has long since expired, does not recognise a 
yoiirlr tenancy, but is a mere demand of possessiau {Doe d. GoilseU v. Inglit 
(ISIU], 3 Taunt. 54). 

(/) Right d. P'l'oirer y. jDariy (1786), 1 Term Hop. 150; Dtmgnl v. McCarthy, 
11393] 1 Q. B. 736, C. A. According to Lo^ Makovield, C.J., in Right d 
Ftvwer V. Darby, supra, the law iinnliep a tacit renovation of the contiact, anil 
th's would mean that the tenant holds for another year coitain with the rit^ht 
to leave without notice at the end of it. But belli fiord Mansfield O.J., Rnd 
Buligb, J., required that there should bo notice before quilting at the cud of 
the second or any suhsoquent year, so that the tenancy is renewed oh a yearly 
tenancy. 

(m) OoodtWe d. Oallaway v. Herbert (1702), 4 Term Bep. 6S0 ; and receipt of 
rent under a void lease, though in such circumstances u not to imply a yearly 
tenancy, is such a recognition^ of the lawful poasession of the tenant as to 
prevent his being a trespasser till after notice to quit {Denn d. Urvne v. Rauilim 

t l808), 10 East, 261). For form of demand for possession, see Encyclopaidia of 
I'orms and Precedents, Yol. Vll., p. 688. 

(n) See Apportionment Act, 1870 (33 ft 34 Yiot. 0 . 3.>). Formerly it was 
otherwise, and a lessee at a quarterly rent detorroiniiig the tenancy during 
a quarter paid the rent for the quarter, but the lussor determining the tenancy 
lost it {Leighton v. 2’keed (1702), 2 Salk. 413 ; see DiediUe v. Hee (1673), 2 
Lev. 88\ 

( 0 ) Doe d. Price T. Pries (1832), 9 Bing. 356, 358 ; see Lodee v. Mattheuii 
(1863), 13 0.B.(n.b.)7o3. 

( p) Doe d. Jonei v. Jones (1830), 10 B. & 0. 718 ; Doe d. Nieholl v. M'Kaeg 
(1830), 10 B. ft C. 721, 723. 




Pollen T. Brewer (18o9), 7 C. B. (Z7. 8.) 371, 373. 
Doe d. Pria Pnee^ supra. 
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poBsession (s), or puts in a neiy tenant (t), or cuts down trees or sbot. i. 
carries away stone (a), the trees and stone not being excepted from Tenancy at 
the demise (6) ; and also when he does an act off the premises which Will or at 
is inconsistent with the tenancy, as when he conveys the rever- Sofferanca. 
flion (0» or grants a lease of the premises to commence forthwith (d). 
liut an act done off the premises does not determine the tenancy 
until the tenant has notice of it (a). 

902. A mere notice by the tenant to determine the tenancy at By tenant 
will is not effectual unless he actually gives up possession (/)• The 
tenancy is impliedly determined on his part when he usurps the 
rights of the landlord, as when he cuts down timber trees or pulls 
down houses ((/), or when he assigns (h), or underlets (i) the premises, 
and such assignment or underletting comes to the knowledge of the 
landlord (h). 


903. A tenancy at will is a personal relation between the original By death or 
landlord and tenant, and is determined by the death of either of , 

/7A landlord or 

them (/O- tenant. 


904. One who enters on land by a lawful title, and after his Tenant ai 
title has ended continues in possession without obtaining the consent sufferance, 
of the person then entitled, is said to be a tenant at sufferance (Q. 


( a ) Co. Litt. 5o b. Entering for tbo purpose of doing repairs does not 
dcteriuiiio the tenancy {J^ynea v. SnaWi^ [1899] 1 Q. B. i8G). 

(0 n'aZ//a V. Ddmar (18G0). 29 h. J. (ex.) 276. 

fo) Turner v. Doe <1. Den nett (1842), 9 AL & W. 643, Et. Ch. 

h) If are exceptod the act is lawful although the tenancy continues, 
and hence it is not an implied dotorminatioii of tho tenancy (Co. Litt., 55 b). 

(r) Doe d. Davies v. Thomaa (1851), 6 Exch. 854, 857 ; Doe d. Dixie v. Daviea 
(1851), 7 Exch. 89, 93; see Daniela Daviaon (1809), 16 Ves. 249, 252. An 
involuntary alienation, such as a vesting in atmstco in bankruptcy, has tlio same 
ell'ect {J)oe d. Daviea v. Thomaa^ an^nra). A feuifineut with livery of seisin on the 
hind delerminod the tenancy, allhuugn the tenant was off tho land and had no 
notice {Uall v. Cullimore (1835), 2 Or. M. & B. 120). 

(d) Disdale v. Ilea (1673), 2 Lev. 88 ; Iloyan v. Hand (1861), 14 Moo. F. C. G. 
310; Farrtlly v. llobtna (1869), 3 1. B. 0. L. 284. 

(e) Doe d. Davia v. Thomas^ aupra; Pinhorn^. Somter (1853), 8 l^ch. 763, 
770. Similarly u verbal notice given off tho promises must be sliowii to have 
reached the tenant (Co. Litt. 55 b). But he is presumed to have notice of any 
act dono openly on the premises {Pinluern v. Somter, aupra ; compare Ball v. 
Cullimore^ supra). 

(/) Co. Litt. 55 b, note 373. 

^) Co. Litt. 57 a. 

(A) Pinlwni v. Souster, ati^ra, iit p. 772. 

(i) Birch v. Wright (1786), 1 Term Bop. 378, 382. 

(k) Go. litt. 57 b; Jartiea v. Dean (1805), 11 Yes. 383, 391 ; Doe d. Stanivay 
V. Bock (1842), Car. & M. 549, 553 ; Turner v. Barnea (1862), 2 B. & S. 435 ; 
Scobie V. Co/lina, [1896] 1 Q. B. 375 ; though in Morton v. Wooda (1869), L. B. 4 
Q. B. 293, 306, Ex. Ch., it was intimated that a tenancy at will might continue 
to subsist after the doath of one of the parties unless the successor in title 
manifested his intention to detemiino it ; and soe Be Manser, Killiek v. Afanaer, 
[1910] W. N. 61 (where the administratrix of a deceased tenant at will was 
accepted as tenant at will, and it was held that her tenancy was on behalf of 
the estate of the deceased). 

(Q Co. litt 57 b. Any assent by tho landlord to the holding over constitutes 
a tenancy at will, though a written acknowledgment that the tenant holds on 
sufferance only " has Men held to be a mere acknowledgment and not to 
require to be stamped as an agreement for a tenancy (Barry v. Goodman (1837), 
2i[.ftW. 768}. 
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Laiidlobd And Tkkant. 


Smt, 1. 

Tenancy at 
Will or at 
SoSerance. 


Rights of 
tenant at 
BoffeTancB. 


Determina- 
tion of 
tenansj. 


This is so whatever was the nature of his original estate, whether 
he was tenant pur autre vie and holds over after the death 
of the cestui que vie or whether he was tenant for 

years (n)> or the undertenant of a tenant for years (o),^ or a tenant 
at will (p). But a tenancy at sufferance does not arise upon the 
holding over by one whose title was created by act of law (q) ; and 
there can bo no tenancy at sufferance against the Crown (r) : in 
these cases the person holding over is a mere trespasser (s). One 
tenant at sufferance cannot make another (f ) ; but it seems that on 
the death of a tenant at sufferance the like tenancy will continue 
in favour of a person claiming under him (a). A release from the 
landlord to the tenant at sufferance does not operate to enlarge the 
estate of the latter (6). 

A tenant at sufferance can by virtue of his possession main- 
tain an action of trespass (c), and under the present doctrine 
he can, like any other person holding without title who is deprived 
of possession, recover in ejectment against a mere wrongdoer [d). 

The tenancy reepurcs no notice to determine it; consequently 
the landlord may enter, or the tenant may leave, at any time with- 
out noiico(0; and a tenant at sufferance is not entitled to 
einblenients (/), 


(m) Alien V. mn (1591), Cro. Eliz. 238; Shields v. Mkins (1747), 3 Atk. 560, 
562. 

(n) Co. Litit. 57 b, 270 b ; Ihyley v. Bradicy (1818), o 0. B. 396 : Doe d. 
Pairiide 7 , Beatt/orl {lJuhe) (1851), 6 lixch. 49S, 503; bo, too, whoro tho loflsoe 
uiulor a lessor 'who was only tenant for lifo holds over after tho lessor’s death 
{Roe dn Jordan v. Ward (17H9), 1 Bl. 96, 90). 

(o) Stmiin v. Aslmrst (1834), 1 Ur. M. & It. 261. 

(^i) Doed. BeunHtw Turner (18*10), 7 M. & W. 226; affirmed (1842), 9 M. &W. 
643, Ex. Oh. (whd'e it was left open whether he would bu n trespasser or tenant 
at siiiTeraiJCo) ; Due d. Gnodi/ v. Carter (1847), 0 Q. B. 8G3, 868 ; J)ay v. Dai/ 
(1871), li. R. 3 P. U. 751, 760. 

Iq) E.g., where a guardian in socage hold over after the heir had come of age 
(Co. litt. 57 b). 

fr) Co. Litt. 57 b. 

(s) Tho recognition of a tenancy at snfftiranco in otlior cases probably aroso 

from a desire to prevtmt tho per^^on holding ovor fj'om being a distcisor, and 

therefore in a po^^itlon to acquin> a title by adverse poshcssion. TJic abolition 
of the old doctrine of udvorfje |)osscssion has rendeicd this use of the tenancy 
obfiolote; eeo title Limitation of Actons. 

(i) Thunder d. Weaver v. Bekher (1803), 3 Ea:>t, 449. 

(a) See Doc d, Bnrreil v. Perkins (1814), 3 hi. & S. 271. 

(5) A tenant at sniTorniice has posEoSbion, but no ])rivity of estate— licnoe a 
release to him is void ; contra, as to tenant at will (Co. Litt. 270 b ; Ihitler v. 
DwJemxLrAon (1607), Cro. Juc. 169); but such an instinmont might be held 
to operate as a grant; see title Leeds and Other Instruments, Yol. X., 
p.440. 

(c) See Graham v. PerA (1801), 1 East, 244. 

(fQ Asher V. WhiUech (1865), L. R. 1 Q. 13. 1 ; Perry v. ClissMt [1007] A. 0 

(e) *Dw d. Bennett v. Turner (1840), 1U.& W. 220, 235 ; see Doe d. GodscU 
V. (1810), 3 Taunt. 54; J)oe d. Mtfore v. Litwder (1816), 1 Stark, 308; 
Randall v. Stevens (1853), 2 E. & B. 641 ; e^ fitra, Doe d. Ilurrism v. Murr^l 
(1837), 3 C. & P. 134, where Lord Abtnoek, C.B., consideiod that tresjpasa 
would lie against a landlord who turned out his tenant at sufforance without 
notice. But the landlord immediately on entry is lawfuLLv in possession iJoMS 
f • C/terpmaa (1849), 2 Exch. 803, Ex. Oh.}. 

(/) Doe d. Benpdt v, eupreu 
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The landlord can sue the tenant at BufTerance for ose and 
occupation (g), but he cannot distrain (h). 

Sect. 2. — T>:nnneif from Year to Year. 

Suii-Sect. 1. —Crcatifm^ 



8bOT. 1. 

Tenancy at " 
Will or at 
Sufferance. 


906- A teDanuy from year to year (?) nriaes either by express Nature of 
agreement or by presumption of law. It differs from a tenancy at teniincy. 
will in that! it can only be determined by notice duly given (A), 
save where there is a stipulation for determination witliont notice (Z). 

Tlie appropriate words for the express creation of Uie tenancy are 
“ from year to year ** ; and the tenancy can bo determined at the 
end of any year — tlie first as well as any subseciuent year— unless 
the parties use further woi'ds showing that they contemplate a 
lenaiicy for two years at least (wi). Thus, where the lease is ^‘fnr 
one year certain and so on from year to year,*’ the notice cannot be 
given in the course of the first year(n). Where the tenancy 
conlinues beyond the first year, it is not treated as a tenancy 
(letcrmiiiiiig and rceomnioncing with every year. The tenant has a 
lease for one year certain, with a growing interest during every 
yoar thereaftei*, springing out of the original contract and parcel of 
it (o). The tenancy does not determine with his death, but passes 
to his personal representatives (p). Wliere the lease is for a 


((/) liayhtj V. Jh'iuUfy (ISiB), 5 0. B. 396, 400; see Ilctlicr v. (IRoO), 

19 L. J. (Q. B.) 2\)o. 

(h) Jenru' v. Chgtj (1632), 1 Mood. & H. 213; Alford y, l'7c/i’5rw(1842), Car. & 
M. 280. 

(i) This tenancy ia con eotly described as a tenancy for a term {Doe d. Hull 
V. Wood (1815), 14 M. & W. 082, ptr PAUKE, B., at p. 6S6. For form of agi'eo- 
ment for yearly tenancy, sco Enc} clopaodia of Forms and Precedents, Vol. YIL, 
p. 420. 

(A;) See p. 443, post, 

(l) Jte 2' hrel/all, Ex parte Queen's Benefit Budding Society {ibHi)), 10 Oh. D. 
274, 0. A, 

(m) Doe d. Clarke v. Smaridge (1845), 7 ft. B. 957, 959; Doe d. IJog>/y. Taylor^ 
(1838), 1 Jur. 900. 

(w) Doe d. Chadhom v. Green (1630), 9 Ad. & El. 058 ; 11. v. Ckawton 
{Ihhabitanta) (1841), 1 ft. B. 247 ; Cannon Bretcen/ v. Nash (1898), 77 
li. T. 64S, G. A. (a lease for six mouths and so on from six months to six 
months until six calendar months’ notice is given is for a year at 
Ica&t) ; see Birch v. Wright (1780), 1 Term Bep. 378, 380 ; Doe d. Monch 
y. Oe^ie (1844), 5 ft. B. 841. Similarly where the tonuucy is '*not for one 
year only, but from year to year” (Dcnn d. Jacklin v. Cartwright (1803), 
4 East, 29, 33). But a yearly' tenancy does not become a tenancy for two 
years at least by the inclusion in the lease of expressions showing that the 
parties contemplated that it would last for more than one year {Doe d. Plumcr v. 
Mainby (1847), 10 ft. B. 473) ; and the lease may be so worded that it will be 
for one year only unless there is a further agreement between the pavlios 
Qlarria v. Evans (1756), Amb. 329; compare Bath's {Bishop) Case (1605), 6 Co. 
Bop. 34 b, 36 a ; Austin v. Newham, [1906] 2 K. B. 167). 

(o) Oxlw V. James (1844), 13 M. & W. 209, 214; Caiiley y. Arnold, Banks v. 
Arnold (1859), 1 John. & H. 651, 660; iZ. v. Thornton (i860), 2 R & E. 788. 
792; Candy v. Jubber (1865), 9 B. & S. 15, 18, Ex. Oh.; compara v. 
Eitzgibbon (1870), 4 L It. 0. L. 600. Similarly, a weekly or other periodic 
tenancy docs not determine at the end of eadi weok or period {Bowen ▼. 
Anderson, [1894] 1 Q. B. 164 ; dueling from Bavd/ord V. Uhtrke (1888), 21 
Q. B. D. 398). 

(p) Moideay v- Machreth (1785), 4 Doug. (x. b.) 213 ; Doe d. Bhore y. Porter 
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Landlobd akd Tknant. 


Sect. 2. 

Tenancy 
ft'om Tear 
to Year. 

When 
arising by 
presumptior 
of law. 


yeftr((z), or for one year and no longer (r), it expires at the end of 
the year without notice to quit. 

906 - A tenancy from year to year arises by presumption of law 
when a person who has entered upon promises (s), or, having been 
tenant, has remained in possession of premises (£;, in sucli circum- 
stances ns to be in the first instance tenant at will — or, in the case 
of holding over, tenant at sufferance — subsequently pays rent (a) 
with reference to a yearly holding (6), provided that there are 


(17S,'‘)i 3 Term Hep. 13; see Parker d. Walker v. Conatahle (17G9), 3 
Wils. ‘J5. 

((/) See Messenger v. Armsirmg (1786), 1 Term Kep. 63, 54; Right d. Flmvcr 
▼, Darbg (1786), I Term Hep. 159, 162. 

V) Cobb V. Stakes (1807), 8 East, 358, 361. 

E.g.t whom tlio entry was pennissivo, or was under an agroeruiMit for a 
lease or a void lease (see p. 435, ante). As to possession under an ngi'ccinont f(U‘ 
a lease being tunio»l into a yearly tenancy by paymciit of rout, soo Knviht v. 
Ptnuil (1826), 3 Bing. 361 ;*il/an7i v. /^or/yb// (182G), 355; Doe d. 

Wef^UmreUml v. Snvth (1827), 1 Man. A; Itv. (ic. u.) 137 ; Cox v. 7 jV7i/ (1828), 5 
Bing. 185; Doe d. 'rhmnson v. Amey (18-10), 12 Ad. & El. 476; Chafman v. 
Towntr (1840), 6 M. & W. 100; Brayihwayte v. IJikhrork (1842), 10 M. & W. 
494; Doed. jiailey v. Foficr (1846), 3 0. B. 215; Bennett v. Ireland (1858), 
E. B. & E. 326. "Whore tho agreement is onforccablo, this doctrine is not now 
of practical importance, since the tenant holds for the term moutioiicd in the 
agreement (see p. 367, antc\ but it is still applicable where the ngrccniont is not 
enforceable, whore, for instance, it is not m willing (seo Knight v. Benitt, 
supra). It is not iiceo.s8ary that a lease shall have been tendere d by tho loshor 
or demanded by the lcs'«co {Weakly d, Ym v. Bnrlntell (1776), 2 ('‘owp. 4 73). A>* 
to entry under avoid lease, see Doed, lltgge v. Bell (1793), 5 Term Hop. 471 ; 2 
Smith, L. 0., 11th fd., 119; Doed. Martin v. Waits (1797), 7 Toim Hop. 83; 
Clayton v. lilaketj (1798), 8 Term Hep. 3 ; 2 Smith, 1j. C., 11th ud., 127 ; liivharihan 
y. Gifford (1831), 1 Ad. El. 52; Doe d. Pennington v. Tatuere (1818), 12 U. 1*. 
998, 1013; Doe d. Bramirmll y. Cdlinge (1849), 7 C. B. 939, 960 ; Doe d. Daveniuh 
Y. Moffait (1850), 15 Q, B. 257 ; Acs v. Smith (1854), 9 Exch. 662 ; Tress v. Savage 
p854), 4E. & B. 36 ; Martin v. Smith (1874), L. K. 9 Exch. 50, 52. But a void 
lease may be cou.strucd as an agreement fur a lease (see p. 385, ante) ; and hence 
if it is enforceable as an agreement, the tenant will, in effect, hold for the 
agreed term, and not as tenant from ycr.r to year. The rule .applies so as to 
raise an implied tenancy from year to year where a coi-poralion is landlord, 
unles.s tlio possession i.s otherwise explain od (/fc Nortlnimhci land - [venue Hotel Co. 
(1886), 33 Ch. D. 16, 20, C. A.) ; but not iiccessanly where the eorpuratiun is 
tenant ; see title Cokporatioks, Vol. VIII., pp. 376, 384. 

(1) This may ho because his lease has expired by cOluxion of time {Dighy v. 
AUinson (1815), 4 Camp. 275; Pishop v. Jlmoard (1823), 2 B. & 0. 100; Fmth 
V. Miller 0818), 5 0. B. 428 ; Hyatt v. Griffiths (1851), 17 Q. B. 505 ; Dongal v. 
McCarthy, [1893] 1 Q. B. 736, 740, 0. A.); or becaiiNe tho lessor’s title has 
determine (7^00 d. Martin v. Waits, snyra ; Doe d. Tucker v. il/or^e H 830), I 
B. & Ad. 365, 369 ; Cornish v. Stubbs (1870), L. R. 5 0. P. 334 ; Wyatt v. Cole, 
(1877), 36 L. T. 613; see Nixon v. Darley (1868), 2 I. R.O. L. 467). 

(a) It is sufficient if tho rent has been charged in account, and the charge 
admitted {Cox y. Dent, supra ; eornpare Vincent v. Godson (1854), 4 TDe O. M. & &. 
546) ; or if there has been render in tho natm-e of miit {Doe d. Tvdeer v. 
Morse, supra). But a notiro to ^'quit the premises which you hold under me, 
your term therein having long since expired,” is a mere demand of possession, 
and does not recognise a subsistiiig tenancy from year to year subsequent to 
tho term {Doc d. (Jodsell y. Inglia (1810), 3 Taunt. 54). As to payment of rent 
under attornment to a person claiming by title paramount, see Doe d. Chawner 
y. Boulter (1837), 6 Ad. & £1. 675. As to evidence of a yearly tenancy where 
there has been no payment of rent, see Taylor y. Young (1837), 0 L. J, (k. b.) 
141; Fahy v. O'Donnell (1870), 4 1. E. 0. L. 332. 

(5) That is, the rent must be a yearly rent, though it may he payable 
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no circumslanoeB to rebut the presumption. In such cases, sect. 2. 
where there is an instruinent of tenancy with reference to which Tenancy 
possession is taken or retained, the yearly tenancy implied by from Tear 
liiw will bo deemed to be upon such of the terms of the instra- 
inent as are applicable to a yearly tenancy. Thus, upon an entry 
under an agreement for a lease, followed by payment of rent, the 
Louant becomes a yearly tenant upon such of the terms of the 
agreement as are consistent with that tenancy (c); and the agree- 
ment so far controls the implied tenancy, that the tenancy ceases 
without notice to quit at the end of the agreed term (d). Similarly 
a tenant who holds over after the expiration of his lease and pays 
rent (<?), or a tenant under a limited owner whoso lease has come to 
an end by the death of the owner, and who pays rent to the 
remainderman (/), holds on such of the terms of the old‘ lease as 
are applicable to a yearly tenancy (g). But in tho case of lodgings 

(|ii:irtcrlY or ut any other interval constituting an aliquot part of a year {Richardson 
V. Langridqe (1811), 4 Taunt. 128; Ihayihwayie v. lliit hcock (1S42\ 10 M. & W. 

•IJM. W ; J)oc tl. null V. Wood (1S42), 14 M. & W. G83. 6S7 ; Kh/gv. Everafidd, 

[1897] 2 Q. B. 475, 0. A.; see y’ope v. Garland (1841), *4 Y. & C. {ex.) 394, 
oUU. The x)hrt]se used by Oiiambre, J., in WeXardson v. Lungridge., eujtra 
--“yearly rent or rent inoa.suicd by any aliquot part of a year'* — is not 
to bo takoii as going beyond tho phrase of Ijord Mansi>isij>, C.J., in the 
wiino ciiso — “h yearly ront, though j’^y^blo half-yearly or quartcrlj'/' 

Thus, pa3’mont of £10 us rent under uu agi^einont ivsorving n yearly rent of 
£120, payable moutldy, would create u ycaily tenancy, but under an agree- 
iiiont reserving a rent of XlO a month, without any reference to a year; see also 
/;. V. Ifn'sfmottceanx {InhahlKihU) (1827), 7 11. & 0. 551; H. v. W. (ii/c« 

WUhuut (/w/mAtftthf«) (1803), 4 H. & S. 509; Willcsd^n Ovt raters w 

1‘uddingUjn Overseers (1803), 3 Ji. & »S. 593; Hastings Union v. tit. James. 
t'!firh‘€7iu'cll {Union) (18G5), Ij. R. 1 Q. B. 38 (cases on tomincy^ for a year 
for poor law inii poses, hcg title Pooil Law); JL v. Norwich Inctrponilitm (1874), 

30 L. T. 704. 

(r) Roc d. Jordan v. lITird (1789), 1 Hy. Bl. 90; Doe d- Itiggv y. Rdl (1793), 5 
Tfiin Koj). 471 ; 2 Smith, L. C., 11th ed.* 1 19 ; J/ann v. Loveyet/ (IH'JG), By. & M. 

.355; Rwhardsony, (18.34), 1 Ad. & Kl. 52; Reale v. Sanders (1837), 3 

r»iiig. (n. 0.) 850; Doe d. Thomson v. Aineg (1840), 12 Ad. & El. 476; Ttess v. 

Saiage (1854), 4 E. & B. 36 ; Elliotl v. Joh7i8on (1860), L. R. 2 Q. B. 120, 124; 
li yatt V. Cola (1877], 36 L. T. 613. Before payment of rent, and while tho tenant 
is ionaut ut will, ho is subject to the terms of the agrceuiont (/f/c/zardAf/n v. Gifford, 
hii^ra, at p. 56) ; and the doctrine applies equally to assignees of a void lease 
{lieale v. Sanders, supra) and to lc^sGos who continue in occupation af tor the 
term under an express agreement that they shall be tenants at will {Morgan v. 

Harrison (irt7/fa7n), Lid., [1907] 2 Ch. 137, 0. A.). It follows that reference 
may bo made to tlie instrument to ascertain the terms of the holding {De Medina 
V. Rulson (1815), Holt (n. p.), 47; Lee v. Smith (1854), 9 Exch. 662, 665, 066; 

Tress v. Savage, supra), and roferonoe may be made to it also to ascertain the 
eommenceincnt of tho year of the tenancy {Rue d. Jordan v. IFard, supra; Kdlg 
V. Vatterrson (1874), L. B. 9 0. P. 681). 

(d) Doe d. Tilt v. Stratton (1828), 4 Bing. 448; Berrey v. Lintiley (1841), 

3 Mah. & G. 498, 513 ; Doe d. Davenieh v. Moffati (1850),. 15 Q. B. 257 ; Treat 
V. Savage, supra; see Sauvage v. Dupuis (1811), 3 Taunt. 410. 

(r) Dighy v. Atkimon (1815), 4 Camp. 275 ; bishopy„ Howard (1823), 2 B. &C. 

100 ; b'iuch V. MRUr (1848), 5 0. B. 428 ; Hyatt v. Uriffihs (1851), 17 a B. 505 ; 

Dougal V. McCarthy, [1893] 1 Q. B. 736, 740, G. A. So also where a bankrupt tenant 
continues to hold after his discharge {Ponsford v. Abbott (1884), Cab. & M. 225). 

( D Due d. Martin v. Ilatta (1797), 7 Term Bep. 83; Doe d. Tucker v. Morae 
(1830), 1 B. & Ad. 365, 369; Cornish v. Stubbs (1870), L. B. 5 0. P. 334 ; Wyait 
V. Cole (1877), 36 L. T. 613. 

(g) That is, not merely the terms necessoiily incident to a yearly tenancy, 
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Bm. 9. 
Teoancy 
firom Year 
to Tear. 


Effect of 
payment 
m rent. 


payment of rent during the first year is not evidence of a tenancy 
from year to ycar» since this would be contrary to the general usage 
in lotting lodgings (A). 

907. Payment of rent with reference to a yearly holding is not 
conclusive as to the creation of a tenancy from year to year; it is only 
evidence of such a tenancy (t). Accordingly it is competent for 
either payer or receiver of rent to prove the circumstances in 
whicli the payment was made» and by such circumstances to rebut 
tlie pro.uimption which would arise from the receipt of rent 
iniexplaiucd (A;). Whether the circumstances exclude the implication 


but tho leims which may ho incideat to such a tenancy [JlyaU t. Griffiths 
(1851), 17 Q. B. 505, 509). Of this natnro aro provisions for payment of rent 
in advance {Finch v. j)lt7/rr(lS48), oG. B.428 ; LeeY, Smith (1854), 9Exch. 662;, 
or for payment of rent, dainaM hy firo excoptod^ {Bainett v. Jreiand (1658), 
E. B. & S. 82(5) ; covenants to keep the promises in ropalr {Dighy v- Aikinsm 
(1815), 4 Camp. 275; Richartison^. Gifford (1834), 1 Ad. & El. 62; Beaie v. 

(1 1^)37), 3 Bing. (N. c.) 850; Arden v. Sullivan (1850), 14 U. B. 832; 
kcclcdastical CommiasiontT^ v. Mtrral (1869), L. B. 4 Exoh. 162; Wyatt v. 
Cole (1877), 36 L. T. 613); covenants relating to tho user of the premises, such 
as to carry on a particular trade (SandcTfl V. Karnell (1858), 1 E. & F. 356); 
Goveiitiiits in agricultural lonancies with rospect to the cultivation of tho land 
(line d. Jordan v. Ward (17S9), 1 Hy'. Bl. 96, 99; Dor d. Tkom&onyr. Am&j, 
(1840), 12 Ad. & El. 476; 7W.*cr v. Smith (1857), 1 II. & N. 732, 736); 
and provibioTis as to the liabilities and rights of tho tenant at tho end of tho 
tenancy, such as liability to leavo manure on the farm {Roberta v. Barhtrr 
(1833), 1 Cr. A M. 808); ortho right to bo paid for tillages or to have away'- 
going crops {Uhradun v. Green (1812), 16 East, 71 ; IlMon v. irarrc;! (1836), 
1 M. & \V. *166; Bnn'klinghn v. Saunders (1864), 13 W. B. 46) ; or (pronably) 
in a lease of iiur.'Cry gardens, to be paid for fruit trees {Oakley v. Monck 
(1866), L. B. 1 Exch. 159, 164, Ex. Ch.) ; or to use tho land after tho 
end of tho teiui iUyait v. Griffilha, supra) \ provisoes with respect to tho 
determination of tho tenancy by a specified notice {Bridges v. roiis (1864), 
17 C. B. (n. s.) 3M), and provisoes for re-entry on non-payment of rent or 
breach of covenant (Doe d. Thomson v. Amey^ supra ; Thomas v. Fcucktr (1857), 
1 H. & N. 6G9; Crawley v. Price (1875), L. B. 10 Q. B. 302). But covenants 
to put promises into repair {Pinero v. Judaon (1329), 6 Bing. 20G, 210, 211) ; or 
to build or to do substantial repairs, such as are not usu^y done by tenants 
from year to year (Doe d. Thomson v. Amey, supra, at x>. 479 ; Bowes v. 
Croll (1856), 6 E. & B. 255, 264) ; or to paint every three years (Pin&'v 
V. Jadson, supra) ; or a provision for a two yoarb* notice to quit {Tpoker v. Smith, 
supra) ore inconsistent with a yearly tenancy ; though a covenant to paint 
every three or seven years will be imported if the touant occupies for so long 
{Martin v. (1874), L. B. 9 Excu. 50) ; and generally, where tho tenant 
has occupied during the full period of tho agreed loose, he is bound to perform 
all the covenants (Piafor v. Cuter (1842), 9 M. & W. 315; Adarnsv. Clutterhuck 
(1883), 10 Q. B. D. 403, 406). If the Iciiso was subject to dotoimination on a 
given event, so also is tho youvly lenancy arising on holding over {Joh 7 isofi v. 
^rdon (1839), 2 1. Eq. B. 123). 

(A) Wilson V. Abbott (1824), 3 B. & 0. 88, 90. 

(f) Dos d. Tucker v. hherse ^ISSO), 1 B. & Ad. 3G6 ; D(>e d. Pennington v. 
Taniere (1818), 12 Q. B. 998, 1013; Finlay v- Bristol andlCreter Rail, Co. (1852), 
7 Bxch. 409, 420; Smith v. Widiaks (1877), 3 0. P. I). 10. C. A. Thus the 
payment may be made in the course of uogoiiations for a new lease {Caulfield 
▼. Farr (1873}, 7 I. B. 0. L. -169) ; and mere payment of rent is not proof of a 
demise from year to year from a paificular date {Phillips v. Mosdy (1824), 1 
0. ft P. 2G2). *ln the case of joint lessees the payment mu.st be with the consent 
ol all {poidgeY. Bowers (1837), 2 M. ft W. 365). 

{k) Doe d. Lord v. Orago (1848), 6 0. B. 90. 98 ; seo Bight d. Wells {Dean and 
Chapter) V. Bawden (1803), 3 East, 260; Mildmay d. Digby {Lord) v. Shirley 
(1S06), cited 10 East, 164 ; Dos d, Harvey v. Francis (1837), 2 Mood, ft B. 57 ; 
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of a yearly tenancy is a question of fact to be decided on the 
circumstances of the case (2). Thus it is excluded where the parties 
have expressly^ created a tenancy at will (m), or where the rent has 
been received in ignorance that the former tenancy has expired (n) ; 
and in the case of a holding under a void lease, the yearly tenancy 
may be excluded if there is a great disproportion between the 
rent reserved by the void lease and the real value (o). 

908. The tenancy arising by implication in favour of a 
tenant who holds over after the expiration of his lease and pays 
rent is only deemed to be on the terms of the old lease in the 
absence of evidence of a different understanding (p). The question 
is one of fact, though it is inferred as a fact t^at the former 
terms are to continue unless there is an alteration in the terms or 
l ircumstances of the holding at the expiration of the lease ((;). 
Thus where there have been negotiations for a letting at an 
increased rent, and the tenant stays on, it is not a necessary 
inference that he is liable only for the former rent (p) ; though if a 
'lifferent rent has been in fact agreed upon tin's will not prevent 
ho new tenancy being upon the old terms in other respects (r). 
'I'he implied tenancy operates as a new contract and has reference 
in the state of affairs existing at its commonceinont; so that a 
covenant to repair and to leave premises in the s uno state as at the 
jeginning of the lease, if iuiporti d into the now tenancy, has roforenco 
to the state of the i)icniisea at the coinmoncosiimit of the new, not 
Lk the old, ten!njcy(s). The presumption that, the former terms 
uro incorporated in tlie now tenancy does not apply when the now 
tenancy is under a dilTorcut lessor — c.p., where the lease is by a 
hmant for life, and then after his death the reversioner receives 
lent — so as to bind tho now lessor by a term wdiich is unusual, and 
which was in fact unknown to him (f). 

Smi-SEcr. ^.—DtUrminaliun, 

(i.) Notice to Quii» 

909. A tenancy from year to year is detenninabie by notice to 
quit (a), and the parties may enter into special stipulations both as 

Union OtiarJium v. Cohtcis U?iion (i{ifn.ffa7}3 (1.SJ9), 13 Q. 1>. ‘JGO ; 
Beo Cnmden (Marquis) v. Batlcthnry (ISfJO), 7 C, 13. (N. s.) 80*1 ; llurUy, v. 
lliiniahan (18C7), l.)AV. 11. 990 (lec^co hold Ikble in uso and occupation fi.r a 
sum in excess of thu rent). 

(q Finlay v. Btisitl and Evder Rail. Co. (18o2), 7 Exch. d09, 417, 4*20; 
BOO Jones v. 8tica'< (1836), 4 Ad. & El. 832. 

( 7 n) iJoed. JJadowY, Uosr(1847), 11 Q. U. 122 ; seo Doe d. Dixie v. Djrirs 
(1851), 7 Exch. 89. 

(w) Doc d. Lordy. Orago (1818), 6 0, 13. 00, 98. 

(0) BoeH. Druncy, PnV/caux (1808). 10 East, 15S; De^n d. Bruney. RturUus 
(1808), 10 East, 261 ; Smith v. Widlake (1877), 3 0 . P. D. 10, C. A. 

(p) Thet/ord Corj)oration v. Taylor (1815), 8 Q. 13. 95, 101 . 

( 7 ) Johnson V. St. PePr, Hereford (Churchwardens) (1836), 4 Ad. & El. 520, 
625 ; Elgar v. Watson (1842), Car. & M. 494; seo Oahley v. Alorick (1866), L. il. 
1 Exoh. 159, 107, Ex. Ch. 

Dighy y. Atkinson (1815), 4 Camp. 276; Doe d. Moncky. (1844), 6 
'i. B. 841. 

{$) Johnson y. Bt. Peter ^ Hereford (Churchwardens)^ supra. 

(1) Oakley y. Monde, supra. 

(tt},An undertenant is not entitled to leaye without notioo becauee he 
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Sect, s. the lonj^lih of the notice and the time when the tenancy^ may be 
Tenancy deteruiined under it (a). In the absence of special stipulation or of 
from Tear special custom (b), the notice must be half a year’s notice, expiring 
to Temr. the end of some year of the tenancy (c). If the parties have 
agreed that the tenancy shall be determinable by notice of a 
specified length, without providing for the date when it is to 
expire, and if the tenancy is in fact a yearly tenancy, the 
notice must bo given so as to expire at the end of some year 
of the tenancy (d) ; but if, on the construction of the agreement, 
the tenancy is not a yearly tenancy, the notice may be given so as 
to expire at the end of any complete period of the notice reckoning 

anticipates a distress by the superior landloi'd {RickeU v. Tul/ick (1833), 6 
C. & P. 6<i}. For forma of notice to quit, see I'hicyclopmdia of Forma and 
Fracedents, Yol. VII., pp. 686 et Beg, 

(a) UrvJgcB v. PoHs (1864), 17 C. B. (n. s.) 3M, 333 ; Re ThrdfaU, Ex parte 
Queen's benefit BuHdiug Hocidt/ (1880), 16 Ch. D. 274, 281, 0. A.; s^e Herron v. 
Martin (1011), 27 T. L. E. 431. But the parties may aj^rce that on a spociilod 
event the tenant may quit without notice {Iklhcll v. JVencoiae (1841), 3 Man. & 
G. 119) ; or that ho 'may quit on payment of an nj^rced sum by way of rent in 
advance {Florenre v. Itohinson (1871), 24 L. T. 765). 

(5) As to length of notico, soo J)oe d. DaggU v. Snounhn (1778), 2 Wm Bl. 
1224, 1225 ; tliore must bo clear ovidcnce of tho custom {Roe d. Henderson v. 
Charuock (1790), Peako, 0 [4] ; Co. Litt. 270 b, note 228; seo 2'f/^fy v. Seed 
(1696), Skin. 649). As to (Into of deterinination of notice, see Hn-wn v. 
Burtinahaw (1S2G), 7 Dow. & By. (ic. n.) 603 ; . 111(1 as to a cuslom for the tenant 
of a quarry to remain after tho end of the tenancy to gel stone which he has 
bared, see Vint v. Condahle (1871), 26 Ti. T. 3*M. 

(c) 2bat is, at the end of the first or any subsequent year, unless tho tonaney 

is for two years certain, when it can only he given for the end of tho hocond or 
some sub&equoiit year (scop. 439, ante; Brithjre v. Volta, sujrra, at p. 3p2). The 
notice must, in tho al sr nco of gx}>tcss stipulation, bo a rcasoiiublc notice (/^oed. 
Martin v. Waifa (1797), 7 Term Itop. 83, 85] ; and in the caso of a tennney from 
year to year, half a year’s notice is a reasonablo notice (/iJ/y/ffd. Floirerv. Parity 
(1786), riVrm Bcp. 159. 1(33; Birch v. Wright (1786), 1 Term Jlep. 378, 379; 
Due d. Shore Y. Po/ icr (17S9), 3 Term Kep. 13, 17), This cloos not depend on 
the rent boiug reserved half-yearly, and it is the same where tho root payable 
quarterly (b'AtWty V. (1795), 1 Esp 206). In tho ease of iigriculturnl 

holdings, in tlie absence of oxjncss ngroenitut, a year's notico is roqniiod ; sf^o 
title Agrigultuhe, Yoi. L, p. 241. In agricultural tonancios in liohincL the 
notice is a six calendar months’ notice teimiiiatixig on the bust gale diy of the 
calendar year (Landloid and Tenant (Ircdand) Act, 1670 (33 & 34 Viet. c. 46}. 
s. 681. The rule applies wheie an infant becomes entitled to tho reversion 
[MaJdon d. Baker v. White (1787). 2 Term Bcp. 169); and where the tenancy 
(levolves upon an executor (Ovliinr d. Talker v. Barr (1766), 1 AVm. Bl. 596). 

(d) Doed. Pitcher v. Doruwon (hSOO), 1 Taunt. 655 (letting from year to year 
to quit at a quarter’s notice) ; Dtrnn v. Bradfi^rd and DUtHcl BaUu'tuj Set vanta' 
Coal Supply Society, [1904] 1 K. B. 444 (lotting at an annual iciit, “Ihico 
inontlis'' notice on either side to dctcimine this agrooment ”). it has been h(dd 
that whore the tenancy is " for twolvo months ceitain and six months’ notico to 
quit afterwards,” tlio notice can bo givon for tho end of tlie 6r.st yonr ( Thtnnpson 
V. Maherly (1811), 2 Camp. 573); but this is of doubtful authority, and in 
general, whore there is a fixed torui, and then tho tenancy is to bo dotormiuablo 
cn' notice, the notice cannot, it scorns, be given until after the expiration of tlio 
fixed term ; see Gardner v. Ingram (1889), 61 L. T. 729. It cannot bo given so 
as to determine tbe tenancy dunng the fixed term (Cannon Brewery v. Nash 
(1898), 77 L. T. 648, C. A.}. But the words of tho demise may show that it 
enn be givon for tho end of tho fi.xcd term (dtmsa v. Nixtoi (1862), 1 H. & C. 48 
(demise for a form of three yeaxe and, unless determined by a six months’ 

S revioua notico to quit, to continue from year to year) ) ; and see Herron T* 
fartffi, supra. 
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from the eommencement of the tenancy (6). If, however, the 
fltipulation is for determination of the tenancy “ at any time,” it 
may be determined, even though it is a yearly tenancy, by notice of 
the epocified length at any time of the year ; though, perhaps, if the 
ripecifiod rent days are the usual quarter days, and the notice is a 
throe months’ notice, it can only be given for the end of a 
quarter (/). A tenancy determinable at any time at a week’s 
notice may properly include a stipulation allowing the tenant a 
reasonable time after the week to remove his goods Oji). 

Similarly other periodic tenancies, such as weekly, monthly, 
and quarterly tenancies, are determinable by notice to quit (h), and, 
in the absence of special stipulation, this should be a notice equal 
to the length of the period (i) ; in a weekly tenancy a week’s 
notice (A:), in a monthly tenancy a month’s notice (Z), and in a 
quarterly tenancy a quarter’s notice (m). 

(iL) Length of Notice, 

910 . The reckoning of the period of half a year varies according 
as the tenancy commences on one of the usual quarter days, or on 
Foine intermediate day. Where the tenancy commences on a 
nuiirter day, the period of the notice is a customary half-year, that 
IS, the interval between one quarter day and the next quarter day 
but one. Such a notice is sufficient, although in point of length it 
falls short of the actual period of half a year, namely, 182 days (n), 
and it is necessary, although it may exceed that period. Thus, 
notice may be given on 29th September to quit on 2.'>th March, 


{e) Kemp v. Derrett (1814), 3 Camp. 010 (tenant •* alw.iys ” 1o ** bo subject fo 
ipiit nt three inoiitlis’ notice*'); J)oe d. King v. Grafton (1852), 18 Q. 13, 490, 
v.licro, although thoro was a reservation of a 3 "Oirly rent j)a 3 ’able qual■torl 3 ^ yet 
tiuj haboiuliini was until ono of the said parties shall give unto ihe other six 
I alondar mniitlis’ notice in writing to quit.” These words rebutted the pre- 
Nuiiiplioii of a 3T.irl3'4eTiRnc3 arising on the reservation of rent. In the first 
rnso, the notice could bo given for the end of any period of three months ; in 
t ie soc‘oiul, for the end of any period of six months. But in Lewis v. Baker, 
2 K. 13. 576 ; afilnncd, [1906] 2 K. B. 599, G. A., where the habendum 
was *'unMl such tenancy shall be detorminod as hereinafter mentioned," and It 
pioviiled thai cither ])art 3 '^ might determine the tenancy by three calendar 
Tiionths* notice, it was held that the reference in the habendum to dotermina- 
li»Ti by notice did not cut down the primd facie yearly tenanc}', and the notice 
( oiiid oulr bo given for the end of the current 3 ’oar; compare Doed. Carter v. 
Hot (1842), 10 M. & W. 670. 

(./■) Uiithjcs V. Potts (1864), 17 0. B. (n. s.) 314, 333; St arnes v. Nicholson, 
[1902] 1 Iv. 15. 157 ; boo King v. Everafield, [1H97] 2 Q. B. 475, C. A. 

(fjr) Cttrnuh v. StMs (1870), 1j. B. 5 0. P. 334. 

f/z) Janes v. til ills (1861), 10 C.B. (n.8.) 788, 798 ; Bowen y. Anderson, [1394] 
1 a B. 164. 

(0 Doe d. Parry v. Tlaz^l (1794), 1 Esp. 94. 

(!■) Doe d. Feocoek y. Raff an (1806), 0 Esp, 4; ffarveg y. Copeland (1892), 30 

B. Ir. 412 ; Rtnven y. Anderson, siijtra ; but see Buffell v. Amiitstead (1835), 
< 0. & P. 56 ; Ihwne y. Campbell (1847), 3 0. B. 921. 

(0 Doe d. Parry y. JJazell, supra; Beamish y. Cox (1885), 16 L. H. Ir. 270, 
158. 

(m) Kemp V. Derrett, supra; WUkiimn y. Ball (1837), 3 Bing. (if. c.) 508, 
531. 

(n) Co, Litt. 135 b. 
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thou^rh the interval is only 177 days (o) ; oiid notice to quit on 
29th September must be given not later than 26th Marohp though 
the interval is 187 days (p). 

Whore the tenancy commences on an intermediate day, the 
length of the notice must be 182 days at least, the days being 
reckoned by including the one extreme and excluding the other {q). 
But if there is an express stipulation for determination on six 
months' notice, this will be construed literally, whether the tenancy 
comniencGB on a quarter day or between two quarter days, and 
unless the expression calendar months" is used (r) a notice of 
six lunar months is sufficient (a). 

911. The notice must be given so as to expire at the end of tlie 
year or other period of the tenancy (0, and if it expires at a later 
date it is bad (a); and strictly it should be given so as to expire on 
the last day of the current year or period, though, since the tenant 
has the whole of that day in which to leave, it must not bo given for 
any particular hour of the day (6). Bat the exact ascertainment of 
the last day of the year depends on whotlier the tenancy began 
“ on" or ‘*from " the day named for coinmencGincnt, and to avoid 
the inconvenience arising from this distinction it has been settled 
that tho notice may in all cases be given for the anniversary of the 
commencement of the tenancy without considering whether the 
word “ on ” or “ from " or any similar expression was used (c). 


(o) Roe d. iJuraut v. Doe (1830), 6 Bing. 574 ; see Doe d. llarr>>p v. f/reen (1803), 
4 E.«ip. 198 ; I Wins. Saund. ( ed. 1871) 386, n. ; Ilov;ard v. Winidey (1800), 0 
E.sp. 53. 

(p) Riglit d. Flower v. Dfxrhy (1786), 1 Term Kep. 159 ; Morqan v. Davia 
(1878). 3 0. P. 1). 260 ; see Vapillon v. Uruntm (1800), 5 It. & N. 518. 

(g) 1 Wins. Saimd. (ed. 1871), 386, n. ; liideholham v. f/olhnid, [1895] 1 
Q. B. 378,361, 0. A. (notice given on 17Lh November to quit uu lOLh May, 
the anil i versa ry of the commoncemeut of the tenancy, thus allowing the 
sufficient interval of 183 days). 

(r) Traverse v. Mason (1890), 45 W. B. 77 ; seo Quata'Tnalne v, Sdhy (1889), 
6 T. Ij. 11. 223, C. A. 

(s) Royers v. Kinqaton-upon-IIull Doth Co, (1864), 12 W. 11. 1101 ; affirmed, 
13 W, It. 217 ; see Johnstone v. f/ndfeslone (1825), 4 11. & C. 922, 932 ]VilLin$ v. 
M'CinUy, [1907] 2 LB. 060, 0. A. 

(0 As to espio.s.sing the notico in an alternative form, soo p. 450, pr>af. 
Where an agreement nut under seal specifics Lady-duy or Micdi{iclm:iR as the 
commencement of tho tenancy, evidence can by given tliat Old Jjarly-day 
and Old Miclmelmas-day were intended {Poe d. flail v. Rensrm (1821), 4 
B. & Aid. 5S8 ; Den d. FeUrs v. IIopHnson (1823), 3 Dow. & By. (k. b.) 507 ; 
compare Ifogg y. Norrie (I860), 2 F. A F. 240; Rogers v. IIuV Lock Co. 
(1864), 13 W. B. 217) ; but not where tho agreemout is under .seal (Doe d. Spi er 
y. Lea (1809), 11 East, 312; compare Smith v. Walton (1832), 6 Bing. 235)- 
'Wliem tho commencement of tho tonancy is on ono nf (ho fe.oHt-days, Old St}le. 
a notice to quit at the corresponding feast-day will bo construed to moan Old 
Stylo (Denti d, WUlan v. Walker (1800), Peake, Add. Gas, 191 ; Doe d. Uinde v. 
Vince (1809), 2 Camp. 256; Doe d. Wdlis v, /'c/ rtn (1840), 9 0. A P. 467; SCO 
Fnrlty d. Canterbury Cormmition v. Wood (1791), 1 Esp. 198). 

(o) Doe d. Sjdcer v. supra, Tho notice may be given on Sunday 
{Sangater v- N>w/ (1867), 16 L. T. 157) ; see title Time. 

(b) Page v. Moore (I860), 15 Q. B. 684. 

(c) Sideholhatn y, Uollaml, supra ; soo Wifkina v. WGiniiy^ supra. According 
to strict reckoning tho whole of the first day must be included in tbe 
tenancy (CTZopWs Caae (1585), 5 Co. Bep. 1 a), so that in a tenancy com 
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In the case of a weekly tenancy beginning, say, on Thursday, 
notice ehonld be given for that day, but it is also good if given to quit 
“ on or before Friday ” (d). Any question as to the validity of the 
notice may be avoided by giving it in a general form, t.e., to quit at 
llio end of the next conjploto weok of the tenancy after the date of 
iho notice (e). If the tenancy agreement expressly provides for a 
^\oek’s notice, this should be given so as to allow seven clear 
dayB(/). 

912. To ascertain the effect of a notice to quit, it is necessary to 
know the day of the cornmencomeut of the tenancy. Where the 
agreement expressly specifies such day, the words oji the agreement 
\^ill prevail over any contrary indication afforded by the dates for 
payment of rent (.7). Where no day is expressly specified, and the 
tenant enters as yearly tenant in the middle of a quarter, the 
comincncement of the year depends on the manner in which rent is 
I mid or agreed to be paid. If he pays rent up to the next quarter 
d<iy, and then x^ajs quarterly (h), or if the agreement sj^ecifies a 
quarter day ns tlio day for first payment (t), the broken part of the 
(luarter is neglected, and the year is taken to begin from the 
first quarter day ; but otherwise the year rnns from the date of 
llie agreement (&). Where the tenant enters nx)uii different parts 
of the premises at different limos, it must be ai>i‘ertained which is 
the principal part of the premises in value and iinxK>rtance, and 
which is accessory (0, and it is sufficient if the notice is given with 
reference to the entry on the principal part (7/1). 

913. If there is any doubt as to the day of the commeucement of the 
tenancy, this is a matter of fact to be proved by evidence ( 71 ). The 
more specifying of a particular dale for quitting in a notice given by 
the landlord is nut evidence that such was the date of commencement, 


iiiencing on lOth May, tbo 18th May is the last day; but if the tenancy 
ciMiuieiices from 19tu May thii day would bo excluded, and the 19tb May 
would be iho Lot day. IJut in pniotico the notice is given for tlie aunivvr- 
:.iiy of the day of commeiic^ment ; soo lioe d. JJuraul r. i>oe(188()), G liing. 

; JJoe d, Oornwall v. J/uMAenv (1851), 11 C. B. GT5 ; Payiltmi v, DrunUa 
(18G0), 5 U. & N. 518 ; boo IJerron v. Martin (1911), 27 T. L. £. 481 ; as to a 
iiunrlcrly tenancy, see A'emp ▼. Derrelt (181-1), 3 Camp. 510. 

(d) Harney v. Vopdand (1892), 30 L. Jd. Ir. 412; couipare d. Finlayeon v. 
liuyley (1831), 5 P. & P. 07. 

(e) Doe d. CamMl v. SfM (1830), 6 Bing. 362. 

(/) Weatm v. Fuller (1903), 88 L. T. 769. 

(y\ Sidebolliam t. IloUatul, [1895] 1 a B. 378, 382, G. A. 

(A) Doe d. Ilnlcoml) v. Johnson (1806), 6 Esp. 10 ; Di,e d. Savage v. StapMon 
(1828), 3 0. & P. 275 ; Simmoru r. UndenvooJ (1897), 76 L. T. 777. 

(t) Sttiuiill T. Franidin (1875), L. B. 10 C. P, 377. 

\k) Dot d. QormoaU v* Matlhemi (1851), 11 0. B. 075; Diahop v. IFratfA 
(1853), 2 0. Tj. B. 287 ; SandiH v. Franklin, supra. If tbo ngroomont is verbal 
or undated Bio tenancy apparently comnicnces from actual entry ; see Doe d. 
OomwaU T. MMieuu, supra. 

S Doe d. Hiapy v. Howard (1809), 1 1 Bast, 498, 501. 
i) Doe A Dayget v. Suomion (1778), 2 Wm. DL 1224 ; Due d. StrieJdand v. 
Spence (1805), 6 IlSast, 120, 123; Doe a. Drad/vrd {Loml) v. n'tifA/ns (1806), 7 
Bast, 651, 555 ; Doe d. Kinderslw y. Hughes (1840), 7 M. ft W. 139. See Doe d. 
Atvennorf v. Shodea (1843), 11 M. ft W. 600. 

(«) Watker v. Gode (1861), 6 H. ft N. 594. 
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nor does il throw upon the tenant the onus of proving that .the 
tenancy commenced on a different date (o) ; but if the date is ft .da; 
on whicli rent has been paid, and the contents of the notice ‘are 
brought to the attention of the tenant when he is served with it, 
and he makes no objection to the date, this is ifrimd facie evidence 
that the specified date is correct (p), though the tenant is not 
precluded from afterwards disproving it(g). If the tenant is 
asked as to the commencement of the tenancy, and specifics a 
particiiliu' day, and notice to quit on that day is given accordingly, 
ho cannot afterwards allege that tiie tenancy began on a dilleront 
day ; the result is the same whether lie gave erroneous iuforma- 
tion by mistake or by design (r). But if a tenant, in giving notice 
to quit, gives it for a day previous to the end of the year, this 
does not bind him, notwithstanding that it is accepted by the 
landlord (s). 

Where a lease is for a certain number of years and a part 
of another year, and the tenant holds over and becomes yearly 
tenant by paymcTit of rent, the current year of the yearly tenancy 
is treated as ending on the anniversary of the commencement of 
the term nnd not on that of its determination. Hence notice must 
bo given for the anniversary of the commencement of the term (a). 
But the rule is different when the person holding over is not 
tho original tenant, but some person deriving title under him, 
and then the yearly tenancy runs from tho determination of the 
lease (2>); savo that if an undertenant is allowed by tho superior 
landlord to hold over, he holds according to tho year of the 
undertenancy (c). 

When a tenant enters under a void lease, or under an agreement 
for Icasr and becomes , yearly tenant, he holds on tho terms of tho 
lease as to quitting. His holding determines without notice to quit 
at the end of the specified term, and if there is any furiher pru- 
vibioii as to the date of quitting it applies to tho yearly tenancy (d) ; 


(o) hue il. Ash V. CaJvert (1810), 2 ('uinj). SST, 3S8 ; hoc d. v. 

(1811), 13 East, 403. At one tune the caus of iiiF^ria'ing llio dato mcnti(,nod in 
the notice was hold to be on the tenant (Doe d. I’luhluoitO'c y. l/antH (1784), 
dted 1 Term Rep. 101) ; see Doe d. Matthewstm v. lVri>jlitimn (ISOI), 4 Esp. C. 

(p) Due (L Iidueter y. /AV/j^e (180!)), 2 Taunt. 109; hue d. hlargcs v. l'’oreter, 
eujiia; Doe d. Iial.tr y. Jl'utiminoell (1811), 2 Camp. 659; Thmntu d. Jones y. 
Thomas (IBll), 2 Camp. 647. 

(9) Oakajsple d. Green v. Copoite (1791), 4 Term Uup. 36l. 

r) Doe d. Ei/re y. tjamhlsj (1796), 2 Esp. 035. 

'«) Doe d, ijurrdl y. Mihuard (1838), 3 bl. & W. 328. 

(a) Doe d. HobtnsoH y. DtAtll (1841), 1 Q. B. 806. The same rule tipplios wheie 
a lease di'torminos duiing its currency in consequence of the title of the lessor 
coining to an end ; e.g., where a lessor, who wus tenant fur life, has died. Tho 
remaiuderinan, by accepting rent, adopts the current year of the tenuuoy (/ioe 
d. Jordan v. Ward (1789), 1 IT3’. BL 06; Doe d. Gollina y. WeUer (1708), 7 Toim 
llep. 478). 

(5) Doe d. Buddie v. Lmes (1848), 11 Q. B. 402; contra, in a case where the 
wife coDlinuea in occimtlon iuid pays rent after her busband's death (Ilumphreys 
y. Franks (1856), 18 C. B. 323). Moreover, if the tenant assigns while holding 
over, the assignee takes the tenancy as it exists, and the current year date!< 
from the original entry (Doe d. GtulMon v. Bamud (1805), 5 Esp. 173). 

(c) KeBy v. PaOerrton (1874), L. B. 9 0. P. 681, 687. 

(a) Doe d. Biyge v. BtU (1793), 6 Term Rep. 471 ; see p. 422, ante. 
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914. A notice to quit need not be in any particular form(/), nor Form of 
need it be addressed to- the tenant by name, provided it is properly notice, 
served on him((!/); and if the tenancy was created verbally, the 
notice may be given verbally (A). Errors in the description of the 
premises (i), or as to the Christian name of the tenant (A), will not 
invalidate the notice if the tenant understands its effect and makes 
no objection on receiving it. In the absence of an express or 
statutory (2) power to resume possession of part of* the premises, it 
must be a notice to quit the whole ; a notice to quit a part only is 
void (m). The notice need not state to whom the premises are to 
be given up (n), though if this is stated it should be stated witli 
certainty (o) ; but the notice must indicate when the premises are 
to be given up {y), and it must be expressed unequivocally. 

The notice may slate the' exact day on which the premises are to Date when 
be given up (5), or it may be expressed generally by such words premwea to be 
as “at the expiration of the present year’s tenancy.” A notice 
in the latter form is not void, because it does not purport to be 
served half a year before the end of the current year, and the onus 
of proving that it wsis not in fact served in due time is on the 


M Btrrcrj v. LindUy (1841), 3 Man. & G. 408, 613. 

(/) See EasUm v. Venay (1892), 67 L T. 290. If it is in writing, signature 
M apparently not esaeutial {Carletm v, Herbert (1866), 14 W. B. 772). But in 
li'olund a nutioe to (xiiit an agiicultural holding must be in writing or printod, 
signed by the landlord or his agent, and stamped 2s. 6d. (Landlord and Tenant 
(Ireland) Act, 1870 (33 & 34 Viet. c. 46), s. 68). For forms of notice to quit, 
see Eiicyclopiedia of Forms and Precedents, Vol. VIT., pp. 686 et seq. 

(g) Doe d. Matthewaon v. Wrightman (1801), 4 Esp. 6. 

(A) Doe d. I^tacartney {Lord) v. Cr/cA (1806), 5 Esp. 196 ; Roe d. RocheaUsr [Dean 
and Chapter) v. Fierce (1809), 2 Camp. 96 ; Itinl v. Defmvielle (1846), 2 Gar. & 
Kir. 415, 420. 

(i) Doe d. Cox V. (1802), 4 Esp. 186 (tlie notice speeihed "The Water- 
man’s Arms” instead of "The Bricklayer’s A\.rms,” and there was only one 
house held by the touaut under the lundlord) ; Doe d. Armstrong v. Wilkinson 
(1840), 12 Ad. & El. 743. 

(A) Doe V. Spilier (1807), 6 Esp. 70 (there being no other tenant of the landlord 
with the same surname). 

(l) E.g., under the Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28), s. 23. 

(m) Doe d. Morgan v. Church (1811), 3 Oamp. 71 ; Doe d. Rodd v. Archer 
(1811), 14 East, 245 : it is the same notwithstanoing that the landlord has sold 
the part in respect of which notice is given, and that tho notice is given by 
the purchaser (Prince v. Eluub (1874), 29 L. T. 835). 

(n) Doe d. Dailey y. Eueter (1846), 3 0. B. 216, 226. 

(0) Doe d. Bfooice v. Fairdough (1817), 6 H. A S. 40 (where notice to give up 
possession to " the rector and churchwardens for tho time being ” was insufficient, 
these persons not being a corporation). 

(p) See Goode v. lloweUs ^838), 4 M. & W. 198, per Farxjb, B., at p. 201 : 
" Such a notice only oan be good as, on a reasonable construction of it, denotes 
an intention to give up the premisps at the lawful time.”^ 

(9) But where the tenant g^ve notice of his desire to quit and asked 

the landlord as to the time of quitting, and the landlord by his reply fixed the 
time, this cured any iusufficienoy in the notice {General Aaeurance Co, v 
Worsley (1806), 72 L, T. 366). 

U.L.— XVill. 


Q 
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party who disputes its sufficiency ()-). But the appropriate general 
words are “ at the end of the year of the^nancy which will upire 
next after the end of one half-year from the date of the service of 
tins notice” (<); and it is usual, after first mentioning the day 
which is believed to be the anniversary of the commencement of 
the tenancy, to add these general words in the alternative, so that 
an error as to the specific day may not invalidate the notice (t). 

915. If possible, a notice to quit will be construed so as to make 
it effectual, and inaccuracies, obviously opposed to the intention 
of the party giving it, will be corrected (u). Thus a notice which 
is expressed to be for the end of the ” present ” or ” current ” 
year will be effectual for the following year if this is clearly the 
intention (a) ; where, for instance, the current year ends only two 
days after service of the notice (h). But a notice, which is not long 
enough to determine the tenancy at the end of the current year, is 
not merely on that ground treated as a notice for the end of the 
following year (c). This will only be done if necessary to effectuate 
the obvious intention (d). A notice to quit given after the deter- 
mination of a term of years is not necessarily a recognition of an 
existing tenancy (e). 

916. A notice to quit must be clear and certain in its terms (/). 
It is bad if it is expressed so as to take effect on a contingency ; sucli 
as a notice to quit given by the landlord if a breach of covenant 
shall be committed (g), or by the tenant when he can get another 
situation (/i) ; or if it is doubtful whether the tenancy is to bo 
determined by notice or by surrender (/). But if a definite notice 
to quit is given, it is not invalidated by the addition of words 

(r) Doe d. Gorat v. Timothy (1847), 2 Oar. & Kir. 351. 

It) Doe d. PhillipB v. Butler (1797), 2 Esp. 589. 

(() Dtjed, Digby v. (1811), 3 Camp. 115, 117 ; Mills v. G^o/'(1845), 14 
M. & W. 72, 75; Sidebotham v. Holland^ [1895 1 1 Q. 11. 378, 389, 0. A. 
See Aehtown {Lord) y. Larkt (1872), 6 I. B. C. L. 270 ; und compare Ftrgmon 
y. Daly (1873), 8 1. B. C. L. 216 (both ou the Landloid and Tenant (Ireland] 
Act,^ 1870 (33 & 34 Viol. c. 46), s. 58). Similarly the notice may slate tvro 
Bpecifio ^ys in the alternative, provided it is in fact served half a year boforo 
the anniversary of tlie commencement of the tenancy {Doe d. Matthewaon v. 
Wmghtman (1801), 4 Esp. 5). 

^ {u) Doe d. Bedford {Duke) v. Kighilty (1796), 7 Term Bep. 63 (whore a notice 

S ven at Miohaelmas, 1795, to quit at Lady Day, 1795, was hold good for Lady 
ay, 1796). 

(a) Doe d. Wiliiame v. Smith (1836), 5 Ad. & El. 350. 

(5) Doe d. Huntingiower {Lord) v. CuZ2//brd (1824), 4 Dow. & By. (k. b.) 248, 
pet Batlet, J., at p. 249 : It is quite sufficient if the tenant understood 
what is meant.” 


(c) Doe d. Richmond Corporation v. Morphett (1845), 7 Q.B. 577 ; Millay. Goff, 
aujtra. 

{d) Wride v. Dyer, [1900] 1 Q, B. 23, disapproving of the adverse Griticisni of 
Doe d. Huntingtower {Lord) v. Callijord, aupra, in Doe d. Richmond Corporation 
V. Morphett, aupra. 

(e) I)oe ^ Qodaell v. Inglia (1810), 3 Taunt. 54 ; see Doe d. Wilcockaon v- 
Lynch (1771), 2 Chit. 683. 

{f) Aheam v. Bellman, Sedgwick v. Ahearn (1879), 4 Ex. D. 201, 205, 0. A. 

(^) Muakett v. Hill (1839), 5 Bing. (N. o.) 694, 711. A notice to quit served 
during the pendency ol ejoctmont for non-payment of rent is in effect con- 
ditional and is had (Hall v. Flanagan (1877), 11 1. EL 0. L. 470). 

Ih) Farrance v. mkington (1811), 2 Camp. 591. 

I Oatrdaur t. Ingram (1889), 61 L. T. 729. 
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requiring, in a notice by landlord, an increase {k), or, in a notice 
by &e tenant, a dimination, of rent, if the tenant stays on (Z). A 
notice so expressed operates as a notice to quit, with an offer to 
grant or to take a ne\r tenancy as the case may be (in). 

(iv.) Persons to give and rereive Koti-e, 

917. The uotice to quit may bo given either by the landlord or 
the tenant ( 71 ). For this purpose the landlord is the person in 
whom the legal reversion is vested, or the person whom the tenant 
is bound to recognise as his landlord by estoppel ( 0 ). The notice 
when OTice given enures for the benefit of the successors in title of 
the landlord or tenant giving it(p). Similarly the notice must be 
given to the tenant or the reversioner. A notice cannot be given by 
a landlord to a sub-tenant of part of the premises so as to determine 
the sub-toiiancy, even though the intermediate tenant has given up 
possession of the remainder of the premises (g). But where no sub- 
li'tting has taken place, a person who succeeds the tenant in the 
occupation of the premises will be presumed to be his assign, and 
notice may be given to him (r). 

918. The noti'^e may bo given by the agent of either party, 
provided he is duly authorised for that purpose at the time of 
giving it. Tf he is not so authorised, a subsequent ratification of 
the notice will not make it effectual (x), since the notice must be 
one which is, in fact, binding on the landlord when it is served (f). 

(^) A?iear7i v. Btlhixfin, Sedgwick v. Ahearn (1879), 4 Ex. D. 201, 20d, G. A. A 
uolico to quit utatiiig that in default thn laiKlloid will require pa3-iTioiit of double 
valiio is {Dvr d. Matthews v. Jackson (1779), 1 Doug. (K. B.) 176 ; Doed. 
LgsUtr v. Goldwin (1841), 2 a B. 143, H-l). 

U) Bury v. Tharnpsan^ [1893] 1 Q. B. (396, 0. A. 

\m) Ahearn v. Bellman, Stdywicky. Ahearn, snpra. If the teiiant stays on, 
he must pay tho ituTrasod rent {Roberts v. Hayward (1828), .3 0. & P. 432). 

(91) It IS inconsistent with a touuncy from year to year that the landlord 
should bind hnnstdf not to give notice to quit {Doe d. B'ar/zer y. Browne (1807), 
8 East, Kio, 167). 

(««) Doe d. Orecn y. 27a/'cr (1818), 8 Taunt. 241 ; bbo Burtons. Dickenson {1861), 
17 L. T. 2()4 ; and see p. 336, ante, 'When the landlord has gi'anted a lease for a 
term by deed to a third party he ceases to bo entitled to the reversion on the 
yearly tenancy, and cannot give a notice to quit to the 3'early tenant ( Wordsley 
Hrewery Co, y. Halford (1903), 90 L. T. 89). Where the tenancy was in 
existence at the time of a mortgage it was formerly necessary that the notice 
(should bo given by the mortgagee (see MUee v. Murphy (1871), 6 1. B. G. L. 382), 
unless the mortgagor had boeu constitutod his agent to give the notice (B<ac- 
l»iole y. Purkinsttn (1874), 8 1. B. G. Ij. 661). Perhaps the mortgagor while in 
pcissessiou can now give the notice by virtue of the Judicature Act, 1873 (36 ft 
37 Viet. G. 66), 8. 26 (6). As to tho rights of a mortgagor while in poBsession, 
see title Muji'IGAGE. 

(p) Dae d. Fgremaut {Earl) v. Forwood (1842), 3 Q. B. 627. 

(9) Pleasant A, Ifayton y. Benson (1811), 14 East, 234. 

(r) Doe d. Morris y. Williams (1826), 6 B. ft C. 41. Notice raa}* be giyw to a 
widow of a deceased toTiant from year to year, unless some other person is then 
hia personal rapresentative {Rees d. Mears^. Perron (1830), 4G. ft P. 230 ; Sweeny 
V. Sweeny (1876), 10 1. B. 0. L. 373). 

(ff) Z>i'S d. Mann y. Walters (1830), 10 B. ft G. 626 ; Doe d. Lyster y. QMmn 
(1841), 2 Q. B. 143 ; and see title Agency, Vol. L, p, 177. A notice giyen^ by 
an agent of an agent is not offnitual without the recognition of the prinoipal 
{Dot d. Uhodee y. llMnson (1837), 3 Bing. (N. 0.) 677). 

(«) Seo Jenu y. Phipps (1668), L. B. 3 Q. B. 667, 673. 
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Moreover* the tenant mnet have reason to believe that it is tima 
binding, so that he way safely act on it(u), and if it is given by an 
agent having only a special authority, the fact of his agency most 
appear on the face of the notice ; but this is not necessary if the 
agent has been held out ns having a general authority (v). An agent 
who is entrusted with the management of ati estate, and who has 
authority to let and to receive rents, has a general authority in 
respect of the tenancies, and can give notice to quit (a). 

919. AVhere the demise is by joint tenants, one may give notice 
on behalf of all (/>), but this doctrine is confined to a common law 
notice to quit. AVhore a lease is determinable under a proviso 
which allows either party to determine it on notice, the notice 
must either be given by all, or the one who gives it must have at 
the time the authority of the others to do so (c). 

(v.) Hcrrire of Notice. 

920- Tlio notice to quit need not be served personally upon the 
tenant ((/). It may be served upon his agent (e), and when so 

(it) Doe d. Afann v. IVnlfcrs (1S:J0), 10 B. & 0. 026 ; Doe d. Lysier v. 

(18.11), 2 Cl. B. 143 ; Jones v. PUpps (ISOS), L. R. 3 U. B. 667, 573. 

(v) Jones V. Phipps ^ snp^'a^ fit p. 572 ; but aoe Staepode v. Parkinson (1874), 
8 1. R. 0. L. 561. 

(fl) Doe d. Manvers {Kai'l) v. Alhem (1837), 2 Muod. & R. 56; Erne (Earl) y. 
Armsirotfff (1872), 6 1. 11. 0. L. 279. A recoiver appointed by the court is pucH 
an agent ( Irt/A-t/ffioa v. f *olley (1771), 6 Burr. 2694 ; Doe d. Marsark v. Read (1810J, 
12 East, 57) ; and the rtteward of a corponitioii may be a general agont for tine 
purpose, though nut tippuiiit^d tiiidor seal (Hoe d. HodmUr (Dean and Chapter) 
V. yVrcc (1809), 2 Cfnmp. 96 ; Dot d. Pdrmingham Canai' Cb. v. Hold (1847), 11 
Q. B. 127y A ee-^tui qne trmt who did not create the tenancy cannot give notico 
unless he has been h(dd uut ns the agent of the trustei'S (Easton v. Penney (1892), 
67 L. T. 290), as, for instance, where^e bus been permitted to have the mnuage- 
meut of the trust estate (Jones v. Phipps^ supra). 

(b) Doed. Aslinv. Summersett (1830), 1 B. & Ad. 135; Doe d. Kindersley \. 
Hughes (1840), 7 hf . & W. 139, 141 ; Alford v. Vivkn'y (1842), Car. A M. 280; 
compare />oe d. 11 'Aa^rnan v. Chaplin (1810), 3 Taunt. 120 (where it was held 
that three out of four joint toiuiits who gave the notice could rocovor three 
fourth parts). It is nut, poi'lia|M, hiially settled that it is unnecessary to prove 
the authority uf the other joint teiiauts; though, i[ the authority of all is 
required, it may be suliicioiit if they recognise the notice after it has been given 
(Goodiitle d. King v. Witodivaul (1820), 3 B. & Aid. 689; see Deed. JolHffe v. 
Hybonrn (1798), 2 Esp. 677) ; but mis is opposed to the cases cited in note (s), 
p. 451, ante. \Vhere joint tenants are under an agreement to quit on payment 
of an equiviilnnt for the crop, tender to one is sufficiont (Loddiges v. Lister 
(1860), 1 L. T. 548). 

(c) Right d. Fisher v- Outhell (1804), 5 East, 491 (proviso for determining 
tease at end of fourteen years on six months’ notice in writing by landlord or 
tenant or their respective heirs and executors under his or their respective 
hands ; notice signed by two out of three of lessor’s executors held insufficient) ; 
Re Viola's Indmiure of Aenss, Uumfjfthrey v, Stenhury, [^909] 1 Oh. 244 (proviso 
enabling ‘*the lessees’* to determine lease by notice in writing requires 
signature by or under authority of both); see Quariermaine v. Selby (1689), 5 
T. L. R. 223, 0. A. In the case of portneirs, authority may be presumed (Doe d. 
ElIM V. Hulme (1828), 2 Man. dt (k. b.) 438) ; and generally as to the 
implied authority of partners, see title jPabtnbuship. 

(d) A memorandum of s^vi^ should be indorsed on a duplicate of the notice 
at the time when the notice is soiwed. The duplicate will then be primary 
evidence (Doe d. PMeshall v. Turferd (1832), 3 B. * Ad. 890 ; Doe d. Fleming v. 
Bosmion (1845), 7 Ct* B. ^8 ; StapyUon v. Clough (1853), 2 E. & B. 933). 

(s) See Doed, Prior OnrUy (1860), 10 0. B. 25 In the case of a corporation 
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Ferved it is ^ unnecessary to prove that it actually eame to his bmt. f. 
knowledge; it is sufficient if the fact of the agency is e8tahliBhed(/). Tenamif 
The servant of the tenant at his dwelling-house, whether this is from Tm( 
on or od the demised premises, is his implied agent to receive a to Tear, 
notice to quit, though the tenant can give evidence to rebut the 
iHiplicatinn (/). Apart from any question of agency, the fact that 
I he notice^ has been delivered to the wife (g) or servant (//) of the 
tenant raises a strong presumption that it has reached him, 
especially if an explanation of the notice was given when it was 
delivered (i) ; and^ the presumption can only be rebutted by proof 
that the notice did not come to the knowledge of the tenant at 
all (A:). 

A noiice left at a tenant’s house, but not served on anyone 
personally, is effectual if it can be proved that it actually came to 
his hands in lime to give him notice of the proper length ({). 

It is not necessary that the notice should be directed to the 
tenant : it is sufficient if it can be proved, either by direct evidence or 
l)y his own admissions (rn), that it was delivered to him in proper 
time(n). But if the tenant has disappeared, service becomes 
impossible unless the lease makes special provision for such a case, 
as by authorising service of the notice on the premises or at the 
lessee’s last known address (o). Where the promises are held by 
two tenants jointly, the service of notice on one who lives on the 
premises is evidence that it reached the other who lives else- 
where (p), and apparently, even without such evidence, it is effectual 
as to both (q). 

921. A notice 'iven by the tenant can be served on the landlord Srrvtce on 
or his agent (r). If sent by post it is sufficient if it is delivered iBndloid. 


service ehould be on an officer [Dot d. CarlkU {EarT) v. Woodman (1807), 8 
Knst, 228). 

(/) Tanham v. Nichtilaon (1872), L. B. 5 H. L. 861, 569; see Jonrs d. Griffitho 
V. Marsh (1791), 4 Terra Bop. 464 ; IjOndon School Board v. Feters (1902), 18 
T. L. B. 509; end title Agency, Yol. 1., p. 215. OonBcqiiontly it is immaterial 
that the notico cnineto the knowledge of the tenant too Itito lo allow for a proper 
length of Korvice on him personally {Doc d. Neville v. Dienhar (1820), Mood. & M. 
10); eonfra, if the notice wos addressed to the wrong person {Doe d. Kxeltr 
Oorporation v. ilUeh^ (1837), I Jur. 795). Aa to a provision for service of 
the notico at the usual place of abode of the tenant, see Ltddy v. Kennedy (1871), 
li. B. 5 H. L. 134. 

(p) Boe d. Blair v. Street (1831), 2 Ad. & El. 329 ; SmUh v. ('ZrrrA; (1640), 9 
T>owL 202. 

{h) Jones d. OriJUthe v. Marsh, siiira. See also title AanicuLTVBS, Yol. I., 
p. 241. 

i t) See Doe d. Buross y. Lucas (1804), 5 Esp. 153. 
k) Tanham V. Kiehohem, supra. 

1) Alford T. VirJnry (1842), Onr. 4 M. 280 (notice pwl under door of houoe). 
in) Doe d. Simpsmi v. J7<iM (1843), 6 Mnn. & 0. 795. 
n) Doe d. Mattheumm v. Wrighiman (1801), 4 Esp. 5. 
o) Oompors Bsaieard ▼. Drew (1698), 67 L. J. (q. b.) 322. U the notice 
is ito be served on the lessee or his assigns, service on a mortgagee by sub- 
demise is ineffectual {Hogg v. Brooke (1885). 15 Q. B. 1). 2.76, G. A.). 

( p) Doe d. Bradford (Lord) v. Watkins (1606), 7 East, 551. 

(q) Doe d. Macartney {Lera) v. Oride (1805), 5 Esp. 196. 
ir) The agent must be authorised to receive a notice to quit either spednllv 
or^ the ooune of his employment, aa where he has the general manageroeut 
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Bnn.t. daring the last day on orbieh service can be made, tbongh after 
Tenancy bnsinoss hours («). If the posting is proved, the notice will be 
from Tear presumed to have been delivered in due course of post (t), and the 
to Tear, time of delivery will be the time of service (a). 


Waiver or 
withdrawal. 


Effect of 
withdrawal 
bj Gonsent, 


What acts 
amount to 
waiver. 


(vi.) Waircr oj Nc^kc. 

922. A notice to quit may be withdrawn or abandoned during 
its currency ; or it may be waived, either expressly or by implica- 
tion, niter it has expired ; but no withdrawal, abandonment, or 
waiver is effoctual without the consent of the party to whom the 
notice is given (b). 

It has been held that a withdrawal of the notice by consent 
during its cun'eucy does not nullify the notice, but operates as 
evidence of an agreement for a new tenancy to take effect on the 
determination of the old one (c). After the notice has expired, a 
waiver of it can only operate by creating a new tenancy, since the 
old tenancy is already at an end (d). 

923. Questions of waiver usually arise when some act is done 
by the landlord after the expiration of the notice, which either 
necessarily or primd facie imports the recognition of an existing 
tenancy. A distress levied for rent accrued duo since the expiration 
of the notice is of the former nature, and, if acquiesced in by the 
tenant, necessarily operates as a waiver of the notice («). But in 
other cases the prirnd facie efi'eet of the act may be avoided by 
showing that it was done with some other intention ; and when 
such evidence is offered it roust be determined, as a question of 
fact, whether the act was intended to operate as a waiver (/). A 
mere demand of rent accrued due after the expiration of the notice, 
not followed by a promise to pay by the tenant, cannot operate as a 


of the estate. It is not sufiScient that he collects the Tents (rearse v. Boulier 
(1860), 3 F. & V. 133). 

(s) PapUlon V. Brvnton (1860), 5 H. & N. 518, 522. 

(<) Oraham Hovte BaaU Co. v. Roina Qrande Gold Miving Co., [1870] W. N. 
119. 

(a) R. T. SlawtUme {fiihabitania) (1852), 18 Q. D. 388; R. v. Rttlimond 
(Recorder) (1858), E. II. & E. 253. 

(5) Bl^lh V. j^neU (1853), 13 0. B. 178; TayUur r. IfWtn (1868), L. IL'S 
Exch. 303, 305. 

(e) Toffleur v. Wdtn, sttpra; see Fanes v. Fanes (1871), 5 I. B. 0. Ij. 363. 
Hence a guarantor of rent under the old tenancy is not liable for rent under 
the new tenancy (Tayleur v. Wildin, npra). But the doctrine of a new tenancy 
was emphatically repudiated by tho Irish Oourt of Appeal in Inrhiquin (Lord) 
T. Lyon (1887), 20 L. IL Ir. 474, 0. A., and the dischar^ of the guarantor was 
ultributed to the variation in the position of the parties effected by the 
withdrawal of the notice. See also title G-UAitAimm, Tol. XY., pp. 481, 546 s( ssg. 
(d) Jnehiyum (Lord) v. Xyon, supra. 

' (s) Zowh d. Ward v. WUlingak (1790)t 1 Hy. Bl. 311. Until a new tenancy 
is created, the landlord is not entitled to distrain (Jsnasr v. CU!fg (183'i), 1 Mooo. 
A B. 213 ; Aybrd v. Vickery (1842), Car. ft M. 280) ; but submitting to a distresB 
is an acknowledgment of a tenant (Panton v. Jones (1813), 3 Oamp. 372). 
After judgment in ejectment a dis tres s may be evidence of a tenancy, but 
it is no ground for setting aside the judgment (Dos d. Hohm v. Dorbw flSlS), 
t Taunt. 538). 

(/) jDoe d. Chmy y. Balstm (1775), 1 Oowp. 243. 
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waiver for want of the tenant’s consent ((;). But payment and Ssor.'l , 
acceptance of rent so accrued due (A) requires the concurrence Teaaaof 
of both parties, and operates as a waiver (t), unless otherwise tWimTear 
explained (A). So, also, does a second notice to quit given after the toTw. 
expiration of the first, since it implies that the tenant may lawfully 
continue in possession until the expiration of the second notice (Q, 
unless the circumstances show that this was not the landlord’s 
intention ; where, for instance, the notice is given as a preliminary 
to recovering doable value (m), or where flie landlord is at the same 
time proceeding for recovery of possession (n). A mere holding 
over by the tenant after the expiration of the notice does not by 
itself operate as a waiver of the notice, whethet the notice was 
given by himself (o) or by the landlord (p). Tt is a question of fact 
whether the tenant intended to avail himself of the notice to quit, 
or whether the circumstances of the holding over amounted to a 
waiver of the notice (q). An agreement by the landlord to suspend 
the exercise of his rights under a notice to quit — for example, 
where be promises that the tenant shall not be turned out until 
the premises are sold — is not a waiver of the notice, and the land- 
lord retains all his rights under it, subject only to the agreement(aX 


(vii.) THapensing with Notice. 

924. Where rent accruing under a }’oarly tenancy has not been rMpensing 
paid for a long time, this will raise a presumption that the tenancy ““‘tee. 
has been detunnined (b). If at the ond of a year the landlord 
accepts r. iiow tenant, he dispenses with notice to quit by the old 
tenant (c). But this is because there is a surrender by operation 
of law, and the immediate change of possession is an essential 


(9) Blgth V. Dennett (1803), 13 B. 178. Authorizini^ the tenant to pay an 
aiiimity cliar{;cd on the premises is not a rccof^niUun of his tenancy, so as to 
coiihtitute a waiver {Doe d. Hath v. Scott (18'IT), 6 L. J. (o. s.) (k. b.) 110). 

(/() Though «)nly for a singlo day {Keith, Prowte <8 Co. v. National I'elephone 
Go., [1894] 2 Oh. 147). But whore rcuthas been paid quarterly, the eubseiiueut 
pajinent of a year’s rout in ono sum is not necessarily a waiver {London School 
Board V. Petrra (1902), 18 T. L. K. 509). 

(i) Ooodright d. Ultarler v. C'ordieeiit (1793), 7 Term Eep. 219. "Where the 
rent is received by an agent, there is no waivor unless he is authorised to 
receive it notwithstanding tho notice {Doe d. Aeh v. Calvert (1810), 2 Gamp. 


387). 

{k) E.g., where it is accepted in lion of double rent or double value (Am d. 
Chenv v. Batten (1773), 1 Gowp. 213) ; see p. 534. post. A ivceipt for rent, 
stipulating that it shall nut operate as a waiver, does not require an agreement 
stamp {Doe d. Wheble v. Fuller (1833). Tyr. & Gr. 17). 

(f) See Doe d. Brierly v. Palmer (1812). 16 East, 63, 36. 

(m) Doe d. Dtgbg v. Sfref (1811), 3 Camp. 115, 117; com^iare v. 

Arvutrong (1786), 1 Term Bep. 53. 

(n) Doe d. IVilliamt v. Uumphrege (1802), 2 East, 237. 

(0) Omy V. Bompae (1862), 11 G. B. (it. 8.) 520. 

(n) Jenner v. Glnfg (1832), 1 Mootl. & B. 213 ; Cutack v. Farrell (1886), 18 
L. B. Ir. 494, affirmed (1887), 20 L. B. Tr. 56, 0. A. 

{q) Jenea v. Sheara (1836), 4 Ad, & El. 832, 836. 

(а) IVhUeaere d. Boult v. Symonda (1808), 10 East, 13; see Loudon SthoU 
Board ▼. Patera (1902), 18 T. L. B. 509. 

(б) Stitgy V. Wyodt (1838), 2 Jnr. 892. 

(e) Sparrm V. HaxSkee (17M), 2 505. 
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dement (d). There cannot be a surrender in /iitwv (e), hence the 
landlord’s mere acquiescence in a short notice, whether by parol 
or ill writing, does not make the notice binding; though if the 
tenant quits in accordance with the notice, he is not liable for 
subsequent rent (/). 

Skct. S. — J’ei'/n of Years. 

925. A touuucy for a term of years arises by express contract, 
and it is essential to the contract that the commencement and 
duration of the term should be so defined as either to be certain in 
the first instance (r;), or to bo capable of being afterwards ascertained 
with certainty (h). But the commencement of the term is only 
important as an element in measuring its duration (i). It may 
commence either immediately, or from a past or future dateO); 
and although it is exprossed to commence from a past day, yet the 
actual interest of the lessee commences only on the execution of 
tho deed {k), and his liability is limited accordingly ; thus he is 
not liable under the covenant to repair for matters arising before 
the date of execution (1). But undor a proviso for determining the 
lease at the end of sevon or fourteen years, these periods are 
reckoned from tho commoncemeiit of the term (m). 

926. It is the office of the habendum in a deed to limit the 
estate granted, and hence in a lease by deed the hahondum 
should state B)>ccifically both the commencement and duration of 
the term (n). Where the term is expressed to commence “ from ” 
a specified day, this day is in strictuosa not included in the term, 
and the term, therefore, lasts daring the whole anniversary of the day 
from which it hogmB(o); while if it commences “ on ” a specified 

(c2) Joluntuue V. llhdleslone (1825), 4 13. & C. 922; Bessell v. Landsbery 
(184u), 7 Q. h. 0:38 ; hoq Doe d. JIuiJdleettm v. Johnslrn (1825). M*Cle. & Yo. 141 ; 
p. saifpojtt 

(e) Doe d. MurrHl y. Milward f 1838), 3 M. & W. 328 ; p. 548, poet. 

(/) ShirUy v. Xeicman (1795;, 1 Knp. 266; com 2 >aro Brown y, Buirtinehaw 
(1826), 7 Dow. & Ey. (K. B.) 603. 

(y) Soo Say v. Smith (1564), Tlowd. 260, 272; Anm. (1674), I Mod. Bep. 180 
(lease mado 10th October, habendum fiTjm 2()th November, without mentioninff 
the year, void for uncertainty); see Kireley v. Dmc/c (1712), 2 Vorn. 684. A 
lease is good for a term speciped though it is also grunted for a further indefinite 
term [Gviynne v. Maimtone (1828), 3 G. & P. 302). For forms of lease see 
Encyclopsedia of Forms and Precedents, Vol. Vlf., 2 )p. 109 eetj, 

(A; Ooodriyht d. Hall v. Jiichardsoii (1789), 3 Term Hop. 462, 463. The word 
“ term *’ in a covenant means the term whicn tho lessor piirpoi-ts to grant {Eoane 
y. Vaughan (1825), 4 B. & C. 261). As to the grant bv mistake of a shorter 
term than that agreed on, see WiUle v. AshUy (1838), 2 iTur. 679. 

Ti) See Wyburd y. Tude (1799), 1 Bos. & P. 458, 464. 

{j) Oomparo p. 459, poet. 

(h) t/ervieV. TanMneon (1856), 1 H. & N. 196 ; see Cboper y. Bobiiteon (1842), 
10 M. & W. 694, 696. 

^ (1) Shaw V. Kay (1847), 1 Exch. 412. 

im) Bird y. BAot (1858), 1 E. ft E. 12. 

(n) Buckler'e Com (1597), 2 Go. Hop. 55 a; Burton v. Barday (1831), 7 Bing- 
745, 757 ; Doo d. TtntfitM v. Steele (1643)» 4 Q. B. 6()3, 667 ; see title Devdo abb 
Otuea IbbtauuentSi Vol. X., p. 473. Thu limitation in the habendum mAy, 
in a dear case, be controlled by other parts of tlio instrument iSiridclund 
Maxwdl (1834), 2 Gr. ft M. 539, 549). 

(o) Co. Liu. 46 b; Anon. (1773), Lofit, 275 ; Addand y. LuUey (1839), 9 Ad. ft £l 
I79p 804; see CuUing Dorby (1770)p 2 Wm. BL 1076. 
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(lay, the day is included (p). But the deed must be interpreted sscrrl A 
BO as to give effect to the substantial rights of the parties, and Ter^ <^ 
for practical purposes tin's distinction can usually be neglected (j ). 

If in a lease by deed the term is expressed to commence 
‘‘ from henceforth,” or “ from the making hereof ” (r), or if no date 
is specified (s), it commences from the time when the deed takes 
effect, that is, from delivery. If it is expressed to commence from 
the date of the deed, this date is by reference inserted in the 
habendum, and the term commences on the following day(«); 
but if in such case the deed is not dated, or if it bears an 
impossible date, the term commences from delivery (0. Where the 
tenant enters under an agreement not under seal, which does not 
sjiecify the commencement of the term, this will usually commence 
from entry (a), but parol evidence is admissible to show when 
the instrument was intended to take effect (b). 


927. It is sufficient if the commencement of the term is Cnmmeikce. 
ascertained with certainly at the time when the lease is to take 
effect in possession (r) ; hence the term may be made to commence 
after the failure of specified lives (d), or upon the occurrence of i; 

a future contingent event (0). Where it is to take effect after Commenoe- 
the expiration of a previous term, and the previous term is 
surrendered or forfeited, the lease takes effect on the surrender 
or forfeiture (/), and if the previous lease has already determined, term, 
or if it is void or non-existent, the new lease takes effect 
at oncefe). 


928. The duration of the term must be either fixed by Duration of 
specifying the number of years in the first instance, or 
so defined by reference to some then existing or subsequent 


(р) Co. Lilt. 46 b; Clayton's Cufie (1585), 5 Co. Epp. 1 a. 

(7) Sidfhotham v. lloVand^ [1895] 1 Q. B, 378, C. A. ; see Putfh v. Lefds 
fDwftc) (1777), 2 Gowp. 714, 717, 725 ; Dvo d. Ccwj v. Pay (1809), 10 East, 427 ; 
Wilkinson y. Gaston (1846), 9 Q. B. 137, 144, 145. 

(r) Co. Litt. 46 b; Cfayton's Cane, su^ira ; Lleivclyn v. Tr»7Ztama (1610), Cro. 
Jac. 258; Steele v. Afart (1825), 4 B. & C. 272, 278. 

(a) Co. Iiitt. 46 b. 

{t) Ibid.; Siyks v. Wardle (1825), 4 B. & C, 908, 911. 

(a) Doe d. Cttmteall v. Matthews (1851), 11 C. B. 675 ; compare SandiU y. 
Pranklin (1875), L. B. 10 G. P. 377. 

(b) Daws V, Jones (1856), 17 C. B. 626. 

(с) Co. Litt. 45 b ; 6hep. Touch, (ed. Proston), 272 ; Bath's {Bishop) Case 
(1605), 6 Co. Eep. 34 b. 

(d) Ooodright d. lldl y. Richardson (1789), 3 Torm Bop. 462, 463. 

(e) Bath's {Bishop) Ca/if, supra; Co. Litt. 45 b. Where a morigagor in 
posBOBBion was, on default, to become tonaut at a rent, it \ra8 heM that the 
mortgagee was not entitled to d intrain after default unless he bad giyen iiotioe 
to the mortgagor of bis intention to treat him as tenant {CfowesY. Hughes (1870), 
Jj. B. 5 Exch. 160) ; but such a case could not now arise (see p. 336, ante], 

(/) Co. Litt. 45 b; WrottesUsy y. Adams (1560), Dyer, 177 b; Chedington^e 
{Rector) Case (1598), 1 Co. Bep. 148 b, 154 b ; contra, ff the second lease is to 
begin at the expiration of twenty-one yeara (the term of thefiret lease) {Cheding^ 
ton's {Rector) Case, svwa). Where the preminea are subject in part to lease A 
and in part to lease B, and the new lease is to bem after the determination of 
leases A and B, it will begin as to each part on the determination of the lease 
of that part {Windham's (Ji.) Case (1589), 5 Co, Bep. 7 a). 

(v) Miller y. Manwartng (1635^ Cro. Car. 397, 399. 
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circumstance that the exact length can be fixed ^dth certainty 
afterwards (h). The term may be for any length of time, however 
great, and in building leases terms of ninety-nine years or nine 
hundred and ninety-nine years are frequently granted (i)> But 
there must be a definite limit; there cannot bo a lease in 
perpetuity {j), except by virtue of statute (k). An instrument 
purporting to create a perpetual lease at a rent would operate, if at 
all, as a conveyance in fee simple subject to a perpetual rentcharge, 
or as an agreoment to convey such an estate ( 2 ). 

It is sulficient, however, if the maximum duration of the term 
is fixed. Provided this is done, the lease may be subject to deter- 
mination within the period, cither directly by a provision that it 
shall determine on a given event — for instance, npon the death of 
a specified person, or indirectly by a provision that it shall continuo 
only during the continuation of a specified state of affairs — for 
instance, during a specified life or lives (m), or while the lessee 
remains in the lessor's service (n), or continues to occupy tho 
premises (o). An under-tenancy at a weekly rent, with a provision 
that the rent shall not be raised during the head term, gives the 
under-tenant a right to hold till the end of that term (p). 

929. A lease for a term requires no notice to quit at the end 
of the term, whether tho term expires byolHuxion of lime ( 3 ), or on 
the happening of an event on which it is expressed to determine (a). 


(h) Le., iii may be fixed (1) hy roforenco to a cortainty, e,g,, for the same 
term as in another specified lease ; or (2) by matter ex facto, as where the 
term is to be from a fixed commoncomeiit for so many years os A. shall name, 
but this must be done in the life of the (liath'a {MUluvp) Chifs (1606), 

6 Co. Sep. 34 b, 35 a, b ; Co. litt. 45 b ; Shep. Touch, (ed. PreBtoii), 274. If to 
a certain term the lease purports to add a term which is uncertain, it is valid 
only as to the certain term {Say y. Smith (1504), Tlowd. 209, 271; Qwynnoy. 
Mainsione (1828), 3 C. d: P. 302). 

(t) See 55 Sol. Jo. 420. 

(/) Do€ d. Rohertaon v. Onrdmer (1852), 12 0, B. 319, 333 ; Sevenodka, Maitl- 
Mtone, and Tunbridge Rail, Co, v. London, Chatham, and Dover Rail, Co. (1879), 
11 Oh. D. 625, 635. But a lease may contain a covenant for perpetual renewal 
{Pollock V, Booth (1875), 9 I. R. Eq. 229) ; see p. 463, yoat, 

(A) Sevenoaka, Maidatone, and Tunbridge Rail. Co, v. London^ Chatham, and 
Dover Rail, Co,, supra ; Manchester Ship Canal Co. y. Manclu-ster Raceeomrae Co., 
[19001 2 Ch. 352, per Farweix, J., at p. 360, affirmed, [1901] 2 Oh. 37, C. A. 

(Q It would, perhaps, operate os a conveyance subject lo a i-entohatM if 
made by deed in favour of the lessee and his heirs (/>oe d. Robertaon v. Qarainer, 
mipra); otherwise it might operate as an agroeiuent for a conveyance (see p. 460, 
post) ; or, if not, a tenancy from year to year would arise on payment of rent 

i Doe d. Robertaon v. Oardiner, supra; compare Re Coleman's Estate, [1907] 1 
. 488). 

(in) Hughes and Crowther's (7riae(16]0), 13 Co. Sep. 66; Wright d. Plowden v. 
Cartwright (1767), 1 Burr. 282 ; Go. Litt 225 a ; Shop. Touch, (ed. Proston), 
274; see l^utpennds Case (1589), cited Cro. Eliz. 270 (reported sub nom. 
"Baldwin V , Cooks, Moore (k. b.), 239); Daniel v. Waddington (1615), Cro. Jao. 
377 ; compare Nesham v. Selby (1872), L. H. 13 Eq. 191. 

[n) Wren/ord y, CFyles (^169^, Cro, Kliz. 643 (where, however, it was held that 
tho lease did not determine by the lessor’s death). 

( 0 ) Doe d. Tjocktvood v. Clarke (1807), 8 East, 186 ; see Doe d. Shaw v. Steward 
(1834), 1 Ad. & El. 300 (condition for occupation in a will). 

{p) Adams v. Cairrw (1901), 86 L. T. 10, 0. A. ; see p. 460, post, 

Cohh .V. Stokes (1807), 8 East, 358. 

Xiffkt'i, JBSower v. Darby (1786), 1 Term Bep. 169, 162. A lease by a 
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But the lessee is not justified in quitting before the end of the term 
becftuse the lessor has failed in the performance of a stipulation on 
liis part, such os a covenant to repair (b). 

The lease may provide for different ^rts of the promises to be 
delivered up at different times (c), or it may enable the lessor to 
resume possession of the premises, or part of them, for building 
or other purposes, on a specified notice (d). 

SecT. 4 . — Lease for Life or Lices. 

9^. A lease may bo granted for the life of the lessee or the life 
or lives of any other person or persons. In the latter case the 
lessee has on estate pur autre vie (e), and in both cases the lessee 
has a freehold estate (/); consequently it is subject to the rule 
that a freehold estate cannot be created to arise in futuro unless it 
has some preceding freehold estate to support it {g). 

A term of years, on the other hand, is not subject to this rule 
and can be granted so as to commence from a. future date (A)- 


ptartner to a firm of which he is a member detoruiiiies on the dissolution of ihe 
partnership [Doe d. Witiilman v. MiUn (1816), 1 Stark. 181 ; Doe d. Colnaghi v. 
hludc{W6%\ 8 G. & P. 464) ; and see title Paetn]£RS11I1\ 

(ft) Hurjihct V. Farnsw*/rth (1844), 7 Man. & Q. 576. 

(c) Doe d. Waters v. Uoiighton (1827), 1 Man. & liy. (k.b.) 208. Consequently 
ejectment will lie for the part to be delivered up first, before the time for 
delivering up the rest has arrived ftfttd.). 

(d) The premises must be handjide wanted for the purpose spocifLod (Qough v. 

Worcester and Birmingham Canal Co. (1801), 6 Yes. 354; Bussell v. Cogging 
1802), 8 Yes. 34). Tho resumption may extend to the whole of the premises 
Doe d. WiUon (Lady) v. Abel (1814), 2 M. & S. 541 ; />oed. Gardner v. Kcnnard 
,1848), 12 Q. B. 244 ; Liddy v. (1871^, L. B. 5 H. L. 134). If possession is 

resumed by an assignee of part of the premises, any liability to pay coniponsa- 
tioii will attach to him and not to the lessor (Ualh v. Boivle8(ld05). 93 L. T. 801). 

(e) Co. liitt. 41 b. The lease may also be for the lives of the lessee and some 
other person or persons (tfttd. ; Wright d. Piowden v. Cartwright (1757), 1 Burr. 
282). As to the statutory right to require production of the cestui qui vie by 
the tenant pur autre vie, see title Beal Profebty and Chattels Beal. 

(/) As regards the nature of the estate a contractual lease for life at a rent 
does not differ from an estate for life created by settlement. But in fact ihe 
lessee for life is a tenant paying rent, and the tenant for life under a settlement 
is a landlord receiving rent, and it follows from this distinctioii that statutory 
and other powers which are in the nature of powera of ownership are exercisable 
by tenants for life under settlements, but not by lessees for lives ; see Settled 
liand Act. 1882 (45 & 46 Yict. c. 38), s. 2 (5), 10 (i.), 58 (1) (iv.). (v.), (yi.) ; 
title Settlements; Challis on Beal Property, 3rd ed., 310. As to a lease 
for an indefinite time — e.g., while the lessor remains vicar— giving a freehold 
interest, see Brewer v. Hill (1794), 2 Anst. 413. 

(g) Buckler's Case (1597)1 2 Co. Bep. 55 a, b; BarwUk's Case (1597), 5 Go. 
Bop. 93 94 b; see title Deeds and Other Instruments, Yol. X., p. 474, 

note (m). But the lease is good if the deed is delivered after the day fixed for 
its commencement, although it is dated before (Greenwood v. 2ryW(1620), 
Cro. Jao. 563 ; Freeman d. Vernon v. West (1763), 2 Wils. 165). The rule 
forbidding tho creation of a fi^eehold lease to commence tn /uturo originally 
depended on the consideration that livery of seisin was uecessoir to create the 
estate, and there could not be present livery to a futuro estate {BarwkHs Cku^ 
Bupra) ; and if the lease is effectual to divest the freehold out of the lessor, it is 
void because the freehold would then be in abeyance; but the rule applies 
also to the oroation of freehold estates by grant (Challis on Beal Propert/^ 
3rd ed., 100—10^ 1 see title Beal Profebty akh Chattels Beal. 

Ih) BarwkWe Com, iupra. 
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Bmt.a. a lease may also be granted for a term of years determinable ci. 

Lease for the death of a specified person or of the survivor of several persons ; 

Ufie or and although the term is so long that it must necessarily exceed 

the named life or lives, yet it is a mere chattel interest and is 
personal estate (0- 

How ItioM for 931. A leaso for life or lives should be created by deed, and 
life created, unless SO created it is void at law (j) ; but in equity it is treated as 
an agreement for a lease (k), and the doctrine of specific performance 
applies to it. Consequently, if it is of such a nature that the court 
would order specific performance, the lessee can obtain the grant 
of an effectual lease, or, without this being done, the informal lease 
is, for the purpose of any question arising in a court which has 
jurisdiction to order specific performance, equivalent to a lease by 
deed (Z). Gases of this kind occur when a landlord lets a house and 
agrees not to raise the rent as long as the tenant pays it regularly (m). 
Provided that the agreement is in writing, it operates as an agree- 
ment to lease for the life of the tenant (n), subject to regular 
payment of rent, and, for most purposes, is equivalent to a formal 
lease by deed for the tenant’s life (o). 

a Since a term of yeara, however long, does not carry any freehold interast, 
sequent vested freehold estate is treated as an estate in po-^^session, and cnii 
bo created without infringing the rule against the creation of Ireehold estatea 
«/( futuro ; and this led to a distinction between short and long terms deteimin 
able on lifo. Tn a limitation to A. for twenty-one years if he shall so long live, 
Bud after his death to B. in fee simple, there is a reasonable possibility that A. 
will survive the twenty-one years; couBcquontly the remainder to B. is 
contingent, and there being no preceding estate of freehold to support it, it in 
void in its inception ; the limitation attempts to create a freehold in futuro. 
But if the term is so long that there is no reasouablo probability of A. surviving 
it — and for this purpose eighty years is sufficiont— the remainder to B. is treated 
as vested. Consequently it takes effect as an immediate freehold in B. and tlie 
limitation is valid (Fearno's Contingent Bern Binders, 24; Challis on Heal 
Property, 3rd cd., 129, 130; see title Bi£AL Fbofeuty and Ghat i els Heal}. 
A lease for years if the lessee so long lives, with remainder over, will bt 
construed so as to give the residue of the term after tJxo lessor’s death to tho 
remaindormau d. l*lowden v. Cartwright (1757), 1 Burr. 281'.}. 

{j) Heal Property Act, 1845 (8 & 9 Viet. c. 106;, s. 3 ; see Doe d. Warner v. 
Hroume (1807), 8 East, 165 ; Doeee v. Dot d. East India Co. (1850), 1 L. T. 345. 
347, P. u. In Ireland a freehold interest can be created by note in writing signed 
by the lessor (Landlord and Tenant (Ireland) Act, 1860 (23 & 24 Viet. c. 164;, 
B. 4 ; Wood V. Davit (1880), 6 L, H. Ir. 50). For form of lease for lives see 
Enoyclopmdia of Forms and Precedents, Vol. YII., p. 272. 

(A;) Parker y. Tattuefl (1858), 2 Be G. & J. 559. 

(Z) Walah v. Lonadale (1882), 21 Ch. D. 9, 0. A. ; see p. 367, ante. 

(m) This is so, although the tenancy isprirnd facie a weekly tenancy (Adams 
V. Caima (1901), 85 L. T. 10, C. A.). In Holmea v. Day (1874), 8 1. R 0. L. 235. 
the court was equally divided as to whether a provision for indefinite cou- 
tinuance of the tenancy was repugnant to a i>rtn4d facie yearly tenancy and 
therefore void, 

(n) If the lessor has only a leasehold interest, the tenant will be entitled b* 
bold for the residue of the term, if he so long lives (Kuad v. Watson (1879), 11 
CRD. 129,0. A.). 

(o) S5imbler v. Alrahama, [1903] 1 E. B. 577, 0. A. ; Be ColemanU Estate, 
[1907] 1 1. H. 488 ; compare Auati/i v. Ntwham, [1906] 2 K. B. 167. Formerly 
a disimotjpn was m$da for this purpose between executory agreements for a 
lease ^>|rUcb a court of equity would grant specific performance v. 

Corner (tSOB], U Tea. IM, .409 ; A iMaehM EadaUa, Ex parle EaaioJ 
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032. A lease for the life of the lessee should expressly state in Ssot. i, 
the habendum that he is to hold during his life ; bat a lease for Lease bi 
life without mentioning the life which is to define its duration will be Lift or 

deemed to be for the life of the lessee (p) ; unless the lessor might Urea, 

lawfully grant a lease for his own life, but not for the life of the 
bssee, and then the lease will be taken to be for the life of the beqpecifiiott 
lessor (g). Similarly, where the lease is for the lives of others than 
the lessee, the lives must be mentioned in the habendum (r). Such 
leases, and also leases for a term of years determinable on lives, 
frequently contain a covenant for renewal on the dropping of any 
of the lives («).^ Upon an assignment of the lease with a covenant 
that the lease is a valid and subsisting lease for the lives mentioned 
in it, there is no implied covenant that all the original lives are still 
in existence (0« 


Sect. 5. — Covenants for lienewal. 

933. A lease may contain a covenant on the part of the lessor (a) Efleot of 

that he will, at the end of the term, or at some stated period within oovenmnt foi 
renewal. 

London RaxL Go. (1873), L. B. 16 Eq. o21), and mntriiDLoutu which were intended 
to pass api'esout interest, but which were void at law because not made by deed 
[Gheshirt Linn Committee v- Lewie A Co. (1880), 20 L. J. (q b.) 121, C. ; and 
the former were ashibted, but not the latter, in accoi dance, howevei', with the 
doctrme of Parker v. Taewell (1858), 2 De O. & J. 559, botii executory agree- 
ments, and invahd leases which operate in equity as agreements, are equally 
entitled to the bonofit of specific perfoimance {7Amhhr v. Abraham^ ^ 

K. B. 577, 0. A. ; see Mardelt v. C'ur^is (1809), 43 Sol. Jo. 587). Where tne 
agieemout is not cajmhle of spodtic performunce, then the tenant, on payment 
of lent, bocomoB tenant fioiu ^ear to year or for other periodic period according 
to the computation of the rent; see Doe d. Warner v. Browne (1807), 8 East, 

165 ; p. 440,. ante. If the duration of the lease is made dependent on the lessor’s 
power of letting, the lease is void for uncertainty (Trojd v. Re-ard (1876), 2 Ex. D. 

30). It has been held that such an agi^ment is merely per'^outil, and is not 
binding on a purchaser of the reversion whethci with or without notice 
{Robette v. I'regaakte (1878), 38 L. T. 176; aed oucr/r). 

( 0 ) An estate for a man’s own life is deemed to ro gi eater than an estate for 
the me of another ; and since tho lease is to be construed most strongly against 
the grantor, it is the lessee’s life which sots the medsure of the term (Co. Litt. 

41 b, 42 a ; see Ae Coleman'a Eatate, [1907] 1 1. B. 488). In a demise by A. to 
B. lor the toim of **hi8” life, the word “his” will usually be referred to B., 
but it will be referred to A. if it appears upon the whole instrument that such 
was the intention {Doe d. Pritchard v. Dodd (1833), 5 B. & Ad. 689, 693). 

(g) Co. Litt. 42 a ; and see Dos d. Bromfidd v. Smith (1805), 6 East, 530, 
wneie the lease was held to be for the joint Uvea of the lessor and the lessee. 

(r) The habendum will be, in a lease for Uves, ** during the lives of A. B. ft 
0., and the lives and Ufe of the survivors and survivor of them”; and in a 
lease foi years determinable on lives, “ for the term of [99] years if A. B. ft C. 
or any of them shaU so long Uve.” If no reference is made to survivors, it 
seems that these two forms of limitatiou have different effects. Thus, undOT a 
lease to A. during the lives of B. ft C., A. will contmue to hold during the life 
of the survivor ; but otherwise where the lease is for 100 years it B. ft 0. shall 
so long Uve {Brudnd'a Com (1502), 5 Co. Bep. 9 a ; Ih^hea and Orowtiar'a Otuc 
(1610), 13 Co. Bep. 66). Where one of the specified lives is not in being the 
lease is valid for me other lives {Doe d. Pemberton v. Edwards (1836), 1 M. ft W. 

553). 

(s) See the text, iti/ra ; Eneyolopasdia of Forms and Frecedents, YoL YIL, 
pp. 274, 278. 

it) Coatea v. OdUna (1871), L. B. 7 Q. B. 144. 

(tt) As to options to renew, see p. 393, ante. The lessor eannot deal with the 
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SKn. 6. term (v), grant a renewal of the lease if so required by the 

CoTenauts lessee (w). Such a lease confers on the lessee an immediate term 
for Renewal, ^ith a right to the further term; and this riglit will, in the event 
of his death within the term, devolve upon his personal represen- 
tatives (x). But, if the lease is granted in the exercise of a power, 
the covenant cannot be enforced unless, at the date of renewal, the 
renewed lease is one authorised by the power (a). 

ObBenrance of 934. The covenant usually requires that the lessee shall give 
oondy iona by notice of his intention to take a renewal before the determination of 
the term, and, when this is the case, ho will lose his right if he 
fails to give the zmtice in time (b) ; and if the renewal is made con- 
ditional on the observance of his covenants by the lessee, such 
observance is a condition precedent to the right of renewal, and the 
right of renewal is not enforceable if at the time for renewal there is a 

property in prejudice of the lessee's riglita under tho cuvenani for ron^wal ; boo 
A.-O of the Straits Sdthmenta v. Wemj/sa (1888), 13 App. Oas. 192, P. 0. 

(v) Where the lease is renewable at the end of any of certain periods, as at 
the end of every fouileeu years of the term, the lessee can require ronewul at 
the end of any such period notwithstanding that ho has missed previous periods 
{Bogg V. Midhmd Rail. Co. (1867), L. It. 4 310) ; unless on tho terms of the 

covenant he is bound to renew, if nt all, at the end of the various periods in 
order {Riibtry v. Jervoisc (1786), 1 Tenn Pep. 229). On renewal of a lease 
for three lives, the renewal need not take place as each life drops, but the lessee 
may wait for two Uvea to drop (Saunbwne v. Mitharn (1881), 9 App. Oas. 844) ; 
unless the language of the covenant requires a dilTcrent construction {Uimey v. 
JDornvik^ [1903] 1 1. R 265, G. A. ; Domvile v. Cailwclf, [1907] 2 1. R 617 ; see 
Reidv. Bf agrave 9 L. J. (o. s.) (cil.) 245; Ma.i'U^e/l v. Ward (1824), 13 

Price, 674) ; as to a right of renewal for ono life only, see Waltmsley v. rilkington 
(1866), 35 Beav. 362. 

(ill) On notice to renew being given tho contract for renewal becomes binding 
on the lessee {Dawsen v. (1892), 29 L. P. Ir. 211). As to the consideni- 

tion for an agreement to leuew, see Richardson v. Sydenham (1703;, 2 Ycrn. 
447 ; Robtrism v. Si. John (1786), 2 Bro. 0 0. 140; Jiedahaw v. B&l/ord Level 
{Oovemor & Co.) (1759), 1 ridou, 346; Dowliny v. JUfill (1816), 1 hliidd. 541 ; 
Orofton V. Ormahy (1806), 2 Sch. & Lef. 563. Where the lessee is bound to 
renew under a penalty, this does not give bim the option to pay the penalty 
and not renew {Jleid v. Blagrave^ auira) ; and as to a penalty on failure to renew 
in time, see Doneraile {Lord) v. Chartrea (1784), 1 Pidg. Pori. Uep. 122. 

(x) Hyde v. Skinner (1723), 2 P. Wms. 196. 

(a) Oaa Light and Coke Co. v. Ta»oae (1887), 35 Ch. 13. 519 ; Doe d. Bromley v 
j9e<<i«on (1810), 12 East, 305; DomeU v. Dew (1842), 1 Y. & 0. Oh. Cas. 345; 
Salomon v. Sopivith (1877), 35 lu T. 826, C. A. ^ 

(5) Bayly v. Leaminater Corporation (1792), 1 Ves. 476; Wight v. Hopeioun 
(Earl) (18M), 4 Macq, 729, H. L.; Eicholaon v. Smith (1882), 22 Ch. 1). 640. 
ralief will not be given in equity against failure to give the notice in time 
{Eaton V. Lyon (1798), 3 Ves. 690; London {City) v. Milford (1807), 14 Yes. 
41); save under special circumstances {Roaa [Earl) v. Woraop (1741), 1 Bro. 
Pari. Cas. 281; Statham v. Liverpool Docka {Truatua) (1830), 3 Y. & J. 565; 
Hunter v. Hopetown {Earl) (1865), 13 L. T. 130, H. L.). Where notice to renew 
a lease for lives is to be given within six months after the dropping of any 
life, reUof will not be given on the ground of ignorance of the death if the lessee 
mi&t with reasonable dilimnce have disoovered it {Harriea v. Bryant (1827), 
4 Rubs. 89^; and generally accident will not entitle the lessee to time for 
,. renewal unless it could not uy reasonable diligence have been avoided {Reid v. 
f Blagrave^ $up9-a; see Maxwelt v. Ward^ aapra)^ but cordra in a case of suiprise 
(Firman v. Ormonde {Lord) (1629), Beat. 347). Pormerly reUef against failure 
renew was sraiited(£snne» v. Napper (1802), 2 Soh. & Lef. 662), but this ease 
pr wfui ovenulrf^ {RM v Blayrave^ stipra). As to laches in applying for renewal, 
Bbe p. 880, ante; comptte BMwin v. BrUgu (1885), L. A K Ump, Bhank. 408. 
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sabsisting breach of covenant (c), even though it is not a eeriouB Bwrr. 6. 

breach (d). But if the new lease is to be granted on payment of a Covenants 

Hum of money, and it is not stipulated that this shall be paid foi^'BeaewaL 

before the expiration of the old lease, it is sufficient it it is paid on 

the granting ^ of ^ the new lease notwithstanding that this is 

after the expiration of the old term(e). If the renewed lease 

is not condilional on the observance of covenants, the court 

will not refuse to enforce the renewal on the ground of breach of 

covenant unless the breach is serious and wilful, or unless the lessor 

could immediately put an end to the renewed lease under a proviso 

tor re-entry (/). 

936. The covenant may be a covenant for perpetual renewal (^), Perpefcaal 
but the court will not give it this elTeet unless the intention in that renewaL 
behalf is clearly shown (h) ; as, for instance, where the covenant 
expressly states that the lease is to be renewable for ever (i). A 
provision that the new lease shall contain the same covenants 
as the old lease does not entitle the lessee to have the covenant for 
renewal inserted, so as to give him perpetual renewal (jf), unless 
the provision expressly includes ** this present covenant (ft). The 

(c) Job V. 1janiil*T (1856), 2 K. & J. 874; Finch ▼. Underwood (1876), 2 
Oh. D. 310,. C. A.; Baaiin v. liidwell (1881), 18 Ch. R 238; UreotUt v. Parker, 

[1910] A. C. 33ij, r. G. ; Thomyaon v. Guyon (1831b 5 Sim. 65; or it may 
bo essential, on the construction of tho covenant, that taere shall be no breach 
lit tho time when tho now lease is applied for (see Bastin v. BidwdU supra, at 
pp. 251, 252). 

(«0 Fimh V. Underwood f sujyra; contra, where the pcrfonuanco of the 
covenants is not a condition precedent (//are v. Burges (1657), 5 W. B. 685, 

U. A.). 

(e) Nicholson v. Smith (1882), 22 Ch. D. 640. The lessor cannot require pay- 
ment of a colliiteral debt as a condition of renewal {Fitzgerald y. Carew (1839), 

1 I. Vlq. K. 316). 

(/) Hare v. Burges, sr/pra; see Grevilh v. Parker, supra. 

\n) The covenant is not open to objection on tho ground of perpetuity {Bridges 

V. llitchcock (1715), 5 Bro. Pari. Gas. 6), unless the persons entitled to renewal are 
an uiiaRcertained class {Hoys v. Gloucester Corporation (1655), 7 De Q. M. & G. 

647, G. A.); SCO also London and South Western Bail. Co. v. Gomm (1862), 20 
(h. D. 662, C. A., per Jessel, M.R., at p. 572 ; Muller v. Traford, [1901] 1 Ch. 

51, 61 ; and title Peufetuitjes. 

{h) Baynham y, Guy's Hospital (1796), 3 Yes. 295, 298 ; Moors y. Foley (1801), 

6 Yos. 232, 237 ; Iggulden v. May (l804), 9 Vos. 325, 330 ; Broim y. rt^4e(1834), 

2 Cl. & Pin. 396, 416, H. L. ; ^vinhurne y. Milhurn (1884), 9 App. Gas. 644 ; 
compare Smyth v. Nangls (1840), 7 01. & Pin. 405, 11. L. As to an agreement 
to grant a term whore mo lessor holds for liyos with perpetual renewal, see 
Leathern y. AUen (1850), 1 I. Ch. B. 683. 

(t) London {City) v. Mitford (1807), 14 Yes. 41 ; Nicholson v. Smith, supra ; see 
Atkinson y. PilUuorth (1787), 1 Bidg. Pari. Bep. 449 ; Palmer v. Hamiltoti (1703), 2 
Bidg. Pari. Bep. 535. An express covenant to renew is not essential {Chambtrs y. 

Gauasen (1814), 2 Jo. & Lat. 99) ; and it seems that the habendum may be so 
framed as to amount to a covenant for perpetual renewal {Sheppard y. Doolon 
(1842), 3 Dr. & War. 1). 

{j) Hyde y. Skinner (1723), 2 P. Wms. 196 ; Tntion y. Foote (1789), 2 Bro. C. a 
636 ; Bussell y. JDartotn (1767), 2 Bro. 0. 0. 689, n. ; Lewis v. Stephenson (1898), 

67 L. J. (Q. B.) 296; comparo Swan v. Coldongh (18^), Hayes & Jo. 607. 

(ft) Hare v. Burges (1857), 4 K. A J. 45. A covenant to renew *'from lime to 
time” {Furnivdl v. Crew (1744), 3 Atk. 83), or ” at any time (Cmwf Mining 
Co. y. Beach (1823), 13 Beay. 476), will be a covenant for perpeti^ renewal if 
on the whole language it meana ” to renew and continue xenewing,*’ but not 
otherwise {Brown y. Tighe, eupra^ at p. 419). 




1«4 


LandIiORD and Tenant. 


Shot. B. 
CovenantB 
forBentWal. 

Underlease 
irith covenant 
for tenesmi. 


Hetnnof 

tent 


intention to renew perpetaally must be clear on the langnam of 
the lease; the fact that several renewals have been granted is 
not admissible to explain the intention of the parties to the 
lease (Z). 

936. A leasee holding for a term or for lives with a covenant 
for renewal may underlease upon similar conditions, and it is 
usually provided that the iinderleasee shall contribute to fines (m) ; 
but, where an nnderlessor covenants for renewal at the same rent 
or fine if he obtains a renewal of his own lease, and he can only 
obtain such renewal on payment of an increased rent or fine, the 
underlessee is not bound to contribute to the increased rent or 
fine(n). If the lessor covenants to do his utmost to procure a 
renewal of his own lease he mnst offer a reasonable fine for 
renewal (o). 


Part VI. — Rent. 


Sect- 1 . — Xafnre and Reservation. 

937. Bent— that is, rent-sorvico— is the recompense paid by the 
lessee to the lessor for the exclusive possession of corporeal here- 
ditaments. It need not consist of the payment of money. It 
may consist in the render of chattels (p), or the performance of 

(2) Batfukam v. Qtiys Jlaapitnl 3 Vos. 293, 298; seo SacUier v. Bigys 

(1853), 4 H. 1 j. Tas. 433, 457 ; and title Deeds ak d Other Instruments, Vol. X. , 
p. 453, note (i). The burdon of strict proof of the right to a renewal lies on the 
lessee {^ovihurne v. Milburn (1884), 9 App. Gas. 844, 850). 

(m) The underlessee contributes in proportion to the quality and quantity of 
land comprised in his underlease {Frankfiyri {Lcrd) y. Thorpe (1813), 2 Dali & D. 
372, 379 ; Curry y. Siaidey (1833), Hayes ^ Jo. 487 ; Motony y. Scollard (1848), 
12 I. Eq. B. 93 ; Orr y. Liitlewood (1881), 1 1 T. Oh. B. 502) ; or in pm]V)rtioii 
to his interest [Charlton y. Driver (1820), 2 Brod. ft Bing. 315 ; soe Chdton y. 
Fleming (1836), 8 Biin. 105); and seo McNulty y. Uarnill (1815), Beat 544, 
and as to interest on fines, see Brdbazon y. Lucan [Lord) (1849), 12 I. £q. R. 
432. As to the underlesseo's right of renewal, see Morgan y. ihirley (1831), 
1 1. Ch. B. 482 ; and as to his liability to accept renewal, soe Curry y. Stanley, 
supra; PUson y. Sprait (1889), 25 1j. 'B. Jr. 5. The underlessoo mW forfeit his 
right of renewal by non-payment of fines [Hunt y. Sayers (1832), Hayes, 590 ; 
CuBen v. Leonard (^1842), 5 I. Bq. B. 134 ; Cheaterman v. Mann (1851), 9 Hare, 
206); hut the notice requiring ^yment must he distinctly proyed [Lawless v. 
Qrogan (1837), I Dr. ft Wal. 53 ; compare John y. Armstrong (1834), L. ft 0. 
temp. Plunk, 392 ; Staiham y. Liverpool Dock Co. (1830), 3 Y*. ft J. 565) ; and 
as to renewal by lessee and suh-losBee, see M* Donnell v. Burnett, Burnett v. Ooinn 
(1841), 4 I. £q. B. 216; as to the person entitled to arrears of fines, see He 
BrvMeu's Estate (1868), 16 W. B. 336; and as to apportioning liability for fine^ 
amcnghenefioiories^see De Baring, ./mns v. Baring, [1893] 1 Oh. 61, 

' (n) Evans y. WaUhs (1805), 2 Sch. ft Ii6f. 510 (increased rent) ; RevsH v. 
//tu6sy(16l3), 2Ballft p.280; T^wder^. Blachftird [ISlb), Beat. 522; Thomas 
y. Bumo (1^8), 1 Dr. ft Wal. 657 (increased fine). It seems that such n 
coyenant does not hind the assigns of the ooyenantor [MuVer v. Trafford, [1901 j 
10h.54> ^ 

(o) Simpson y. Clayton (1838), 4 Bing. (N. a) 758. As to renewal taken by 
the lessor to a trustee lor his wife, see LwmUy y. Timms (1873), 28 L. T* 008, 
0. A. 

{P) ,^4*1 hens, spurs, horses, or wheat (Co. Litt. 142 a ; soe PUcher y. Totfcy 
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services ((f). The possibility of distraining is the mark of rent, and Sbot. l 
hence it cannot be reserved out of incorporeal hereditaments, inas- Nature and' 
much as upon these the lessor cannot distrain (r) ; but it may be Reservation, 
reserved out of a remainder or reversion, since the lessor can dis- — " 

train when the property falls into possession (s). Bent does not 
necessarily represent the annual produce of the land; a royalty, 
notwithstanding that it is reserved in respect of substances which 
are taken from the land so as to cause its permanent diminution, is 
a true rent (0. A single rent reserved in respect of the whole of 
the demised land issues or becomes due out of every part of the 
land, and therefore tho lessor can distrain for it on any part (?«). 

But in a single lease separate rents may be reserved in respect of 
different parts of the demised premises (a), and may be made pay- 
able at different times (b). 

938. Since a rent can only be reserved on a demise (c) of rayments 
corporeal hereditaments, the following payments, though recover- « 
able by virtue of the contract, are not rent : — Payments reserved on 


(1692), 4 Mod. Rep. 71). In Lanyon ▼. Came (1670), 2 Wins. SauTid.‘(cd. 1871), 
485, a roserviition in a lea«ie for lives of a heriot pay able on tho doath of each 
lessee was treated as a rent, and the horiots were not payable after the deter- 
mination of the term in tho lives of the leasees. 

(7) f^heiiring sheep (Co. Litt. 96 a); Doe d. Tucker v. Mitrse (1830), 1 
R. & Ad. 305 (cai lying coals); Doe d. Edtiey v. Benham (1B45)» ^ R- ^^6 
(cleaning a church) ; Marlborough {J)ake\ v. Oahom (1864), 5 B. & S. 67 (work 
with horses and cart). Reservation of suit to the lessor’s mill is in tho naturo of 
\oi\t {Vyvgan v. Arthur (1823), 1 B. & C. 410). But tho lessor canuut reserve 
as rent a right involving tho actual use by him of the land, as the vosturo or 
liorbago ; see (^o. Litt. 142 a, where such a right is called " parcel of the annual 
prciiitB.” This phrase is, however, mislead iug, for the lessor caiireservo i>art of 
tho produce if it is delivorcd by the lessee, os in oorii rents; seo St, Cross 
Hospital [Master etc,) v. De Walden [Lord Howard) (1795), 6 Teim Rep. 33S, 
•‘113; but reservation of the actual use of the land is repugnant to the gi'uut 
(Co. Litt 142 a). 

(?') “ A rent must be reserved out of the Linds or tenoments wherounto the 
lossor may have recourse or resort to distrain” (Co. Jdtt. 47 a; BuWs Case 
(1600), 7 (Jo. Rep. 23 a). Seo title Distress, Yol. XI., p. 122 ; and os to the 
(ILtiiiction Ixstween ront-sorvice and ront<chai^, see titles Distress, Yol. XI., 
p. 119; RBNrouARGKS AND ANNUITIES, Roiit might formorly oxLst without 
a power of distress as rent sec, but this was abolished ; see the Landlord and 
Tenant Act, 1730 (4 Geo. 2, 0. 28), s. 6. Apparantly the Grown can reserve 
rent out of incorporeal hereditaments, since it can distrain on any lands of the 
lessee (Co. Litt. 47 a, note 284). 

[s) Go. Litt. 47 a, 142 a. 

[tj B. V. IVestbrook, B. y. Everist (1847), 10 Q. B. 178, 208; see Daniel v. 
Grade (1844), 6 Q. B. 145 ; Burrs v. Lea (iHO*!), 33 L. J. (uil.) 437. 

(u) Hargrave v. Shewin (1826), 6 B. & 0. 34 ; Chirtis v. Spiiiy (1835), I Bing. 
(R. 0.) 756, 760. 

(a) KnighTs Case (1588), 5 Go. Bop. 54 b, 55 a; Gilbert on Rents, 34, 35. 

h) Coomher v. Howard (1845), 1 0, B. 440. 

(c) Hence, Bums reserved as rent on a mere agreement for a lease under 
which the intending lessee had entered could not formerly bo distrained for 
[i/egany, i/bAnflon (1809), 2 Taunt. 148; Dunk v. Hunter (1822), 5 B. & Aid. 
322 ; Begnart v. Porter (1831), 7 Bing. 451) Until a yearly tenancy had aii^n by 
payment of one of such sums ; but usually such an agreement can bespeoiOcally 
enioxeedi and, it so, it is equivalent to a lease, and the lessor has the remedy 
of distress ( Walsh v* Lo/nsdale (1882), 21 Oh. D. 9, 0. A. ; see p. 367, ante), Av 
to reservation of rent, see also Inehiguin [Earl) v. Burndl (1795)i 3 Bidg. Ftel. 
Rep. 376, 418. 
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Scot. 1. 

Notaieond 

Besemtion. 


Single tent 
in re&pect of 
land and 
chattels. 


Bent must be 
certain. 


IiAMDLOBD AND TknANT. 

the grant of a licence for the use of premises, not giving the right 
to exclusive possesaiou (d ) ; payments reserved on a lease of an 
incorporeal hereditament (e) ; payments reserved on a lease of 
chattels (/) ; payments, not included in the reservation, which are 
agreed to be made in addition to the rent (ff) ; and payments by way 
of increased rent which the lessee agrees to make subsequently 
to the demise (h). 

939. Where a single rent is reserved on a lease of land and 
incorporeal hereditaments (i), or of land and chattels (k), the rent will 
be treated as issuing out of the land alone (1). If the titles to the 
land and chatteld are severed, either the rent will be apportioned, or 
a new agreement will be inferred under which the tenant takes the 
land at a reasonable proportion of the rent from the person entitled 
to it, and agrees to pay the remainder as compensation to the person 
entitled to the chattels (ni). 

940. The rent must be certain, or must be so stated that it can 
afterwards be ascertained with certainty («). For this purpose 


{d) Hancock y, Auatin (18G3), 14 0. B. (n. 8.) 634 ; comparo Sid by v. Greavea 
(1868), L. 11. 3 G. P. 694, whore excliisivo possession was givon of part of a 
room in a factory. 

(e) a fair {JtweVa Caae (1588), 5 Go. Hep. 3 a); or tithos ( JVindaor {lhan 
and Chapter) v. Gover (1671), 2 Wms. Sauiid. (ed. 1871) 696; Gardmir v. 
Williamaou (1831), 2 B. & Ad. 336, 339); or an easement {Buazard v. Capel (1 S28), 
8 B. & G. 141, loO; aiTirmed ^1829), 6 Bing. 150, Ex. Ch.). But the lease loaves a 
reyersion iu the owner to which the payments in the nature of rent are aitiched, 
and the right to receive them ])asses to the assignee of the reversion {llaatinga 
{Lord) V. North Eastern Itailway, [1898] 2 Ch. 674, 678 ; aflirmod, [1899] 1 Gh. 
656, 665, G. A.). _ A payment reserved on the grant of an casement by a tenant 
will cease with hiu tenancy (cTbnea v. Dorothea Co. (1887), 58 L. T. 80). 

(/) See Spencer* a Caae (1583), 5 Co. Eep. 16 a. 

(y) Simth V. MapUback (1786), 1 Term Bep. 441, 445; see Cox v. Harper, 
[1910] 1 Ch. 480, 0. A. (payment in lieu of premium for tho purchase of good- 
will )- 

(A) Holy V. Roebuck and Palmer (1616), 7 Taunt. 157 ; JDonellan v. Bead (1832), 
3 B. & Ad. 899, 905 ; Lambert v. Norris (1837), 2 M. & W. 333. To mako the 
increased payment a tiTie rent tliere must bo a now <h>miso ; soe Foquet v. Moor 
(1852), 7 Exch. 870; comparo PhiHipa v. Millfr (1875), L. R 10 0. P. 420, 
Ex. Ch. 

(»') Smith V. Bowles (1617), 2 Bull. Abr. 451; to bo effective as to the 
incorroroal hereditamentB the lease must be by deed {Gardiner v. WilHamson, 
auprci), unless the incorporeal hereditaments are appui'Lcnant to the land ; see 
p. 384, ante. 

(k) CotUna v. Harding (1598), Gro. Eliz. 606, 607 ; Farewell v. Dkkenaoa (1827), 
0 B. & 0. 261. 

(Z) Read v. Lawnae (1662), 2 Dyer, 212 b ; Farewell v. Dickenam, suma, at 

S . 257 ; Dr&wn v. PHo, [1900] I Q- B. 346, 354 ; affiimed, [1900] 2 Q. B. 653, 
. A. Thus rent for furnisheef lodgings {Neuman v. Andeidm (1806), 2 Bos. 

P. (ir. B.) 224), or for part of a factory with a supply of power {Selby v. Qreavra, 
au^ira; compare Betdley Brothtra v. Metcal/e i€r Co., [1906] 2 K. B. 548, C. A.( 
can be distrained for, and is rocoverable notwithstanding the premisea are 
dostroyed by fire {Marahali v. Schojield tk Co. (1882), 52 L. J, (q, b.] 58, 0. A.), 
fm) Salmon v. maUhewa (1841), 8 M. & W. 827, 833. 

(n) Go. Liti. 142 a; aee Parker v. Harris (1692j, 1 Salk. 262, where a reserva- 
tion ** after the rate” of £18 per annum was held void for imoertainty; sed 
queers. If the rent though at first uncertain is afterwaids fixed, this will operate 
as a new demise ; aee IVafson v, Waud (1853), 6 Exoh. 335, 339. The rent may 
be fixed by arbitration ; see Jkdy ▼. Duggan (1839), 1 1. Eq. B, 311 ; but an 
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It is sufficient if by calculation and upon the happening of certain 
events it becomes certain ; and provided it can be so ascertained 
from time to time, it is no objection that the rent is of fluctuating 
amount (<>). 

m. An agreement for reduction of rent requires to be in 
writing (j>), but it may be unenforceable for want of considera- 
tion (q), and the mere payment and acceptance of the reduced rent 
does not operate as a now demise (a). An increased rent can bo 
agreed upon verbally, provided the consideration on the part of the 
landlord, such as the execution of improvements, is to be per- 
formed within a year (b ) ; but it can only be recovered on the 
agreement and does not pass with the reversion (c). As in tlio case 
of reduction of rent, the mere change of rent does not operate as a 
new demise (d), 

942. The reservation of rent usually commences with the word 
‘ paying ’* or “ rendering *’ therefor, and these words, in addition to 
croaling a rent for which the remedy of distress will lie, create, if the 
lessee executes the lease or a counterpart, a covenant for its pa}'- 
meiit(c), though an express covenant is usually inserted in the 


ii^rcerueiit fur u ieit-sc at a rent to be llxed by arbitration will uot bo speciQcally 
cnfoiced if the aihitratiuu is improperly conducted 
4 lUi. (N. 8.) 78, U. L ). 

(o) Ae K.r.jU, Ex parte Voisei/ (1882), 21 Cb. D. 412, 458, C. A. ; see Oo. Lilt. 
IKi a, whore the service of pbcui iii^ **all the shec]i pastuiinp; within the lord's 
manor ” is said to have tlie requisite certainty. Thus the rent may vary with 
tiiQ pnee of wheat {Kendall v. Jhiktr (1852), 11 G. i). 842) ; and see title 
Lis'luess, Yol. XI., p. 122, note (^). 

(p) Under the Siatiite of Eraiids (29 Cor. 2, c. 3); see O'Connor v. Spaight 
(1804), 1 S(*h, & Lef. 30o, SOd; Jiilion v. Go^dhind (1827), 2 0. & P. o91, 

(7) Sec Fitzgerald v. I’orlarlim/ton {Lord) (1835), 1 Jo. Ex. Ir. 431 ; Crowley v. 
I 'iUf/ (1852), 7 Exch. 319. Or tho cousideratiou may bo too uiicerlaiii {Moryan 
V. liaina/ord (1845), 8 I. Eq. It. 299). .As to presumption of an agreement for 
loductiun of rent, see Enrayhi v. Hauyhion (1845), 8 I. Eq. B. 274 ; and as to 
uhatoniciit whei-Q tho estate is under the administration of the court, boo 
Laiewarde v. Schreiher (1817), Coop. Pr. Gas. 46, 11. ; Millhank v. Sleveyts (1838), 
I'oop. Fr. Gas. 45; compare FitzgMun v. Flynn (1837), Sau. & Sc. 687 ; Maguire 
V. liicharde (1838), Sau. & So. 690. 

fii) Clarkes. Moore (1844), 1 Jo, & Lat, 723, 720; Crowley v. Vitty^ supra, 
Wliero the landlord agrees to accept the rent by different instalments than 
I.UoBe reserved, tho original reservation revives on default (Be Smith and 
Uartogs, Kx parte Official Receiwr (1895), 73 L. T. 221). 

ih) DoneUan v. Read (1832), 3 B. <& Ad. 899, 905. 

(c) Though see Barrowes v. Qradin (1843), 1 Dow. & L. 213, where a mortgagee 
was allowed to sue in use and occupation for on increased rent agreed by the 
h'liant with the mortgagor after tho mortgage. 

(d) Qeeekie v. Monk, l)o$ d. Monk v. Oeeckie (1844), 1 Oar. & Eir. 307 ; Doe d. 
Moniek V. Qeeekie (1844), 5 Q. B. 841 ; Keily ▼. Patterreon (1874), L. B. 9 0. P. 
^81 ; Delmege v. MuMins (1875), 9 1. B. 0. L. 209, Ex. Oh. 

{e) Giles v. Hooper (1690), Garth. 135 ; Iggulden v. May (1804), 9 Yes. 325, 330. 
On principle, since the covenant arises on construotion of the words, it should 
bo an express covenant, and this view has frequently been taboo {Newton v. 
Osborn (1653), Sty. 387 ; Porter y. Swetnam (1654), Sty. 406 ; Hellier v. Caahard 
[1665), 1 Bid. 266; S. 0., fu5 nom. Hdier v. (heeheert, 1 Lev. 127; Steward y. 
}yolveridge (1832), 9 Bing. 60, 67) ; but more usually it has been treated aa an 
implied opvenaui (ParocKni y. Jane (1647), Al^n, 96; Anen. (1670), 1 Sid. 447 
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Landlord and Tenant. 


BfiOT. 1. lease (/). Converselji any words which operate as an agreement to 
Nature and ^ covenant (g), or a proviso (Ji), or a letting 

Reservation. ^ stated rent (i), also constitute a good reservation. Whether ^ 
— the lease is by parol or under seal, the rent constitutes a dabt which 
is in the same rank as a specialty debt (k). 

Reut follows 943. Bent is incident to the reversion, and, without being 
the rtiversioii. regeryed expressly to the lessor and his heirs, goes with the 
reversionary estate in the land (2). If it is reserved to a stranger, 
it is not a true rent and cannot be distrained for, but the stranger 

(pi. 9) ; Harper v! Burgh ( 1677), 2 Lev. 200 ; Wehb v. Russell (1789), 3 Term Rep. 
;j93, 402; Vyvyan v. Arthur (1823). 1 B. & 0. 410; Iggullen v. Huy (1804), 3 
S''cs. 325, 330 ;' Church v. Brown (1808), 15 Ves. 258, 264). The practical distinc- 
tion ia that the liability of the lessee under an implied covenant does not arino 
1) ifore entry and would, cease on assignmont ; on an express covenant it is notbo 
limited; but the buhince of authority appears to be in favour of the viow that, 
for this purpose at anv rale, tho covenant is only an inipliod covenant, or .i 
covenant in law ; see Platt on Covenants (1829). 53; 2 Platt on Looses (1817), 
87 : and in order that the lessee may bo liable tho lease must he by an instru- 
ment executed by him ; ihid.^ 87 ; Platt on Goveuants (1829), 55. 

(/) Under an express covenant for payment of rent tho losscio must seek out 
tho lessor and pay it to him {flalduiie v. Johuaun (18«)3), 8 Uxch. 689, 695); 
where thcro is no express covenant the lessee must bo prepiired to pay it on 
the demised premises on the aiipointed day {Oronche v. FasPd/e (1680), T. 
Raym. 41S ; ifoiec v. Young (1820), 2 Bind. & Bing. 165, II. L., per Bay LEV, J., 
at p. 234), unless some other place has been fixed (Co. Litt. 201 b; Bonmghvs 
Case (1590), 4 Co. Rep. 72 b, 73 a) ; and see B{yroughe*s Case, sapra, as to rout 
reserved oil a Crown lease. In a proviso for acce})tanco of a reduced rent if the 
covenants iii the lease are performed tho word “ covenants *’ does not includi' 
the covenant for payment of rent {hTKuy v. ArNaJly (1879), 4 L. R. Ir. 438, 
C. AA As to a provision for postponinur piiyniont of rent on giving security, 
see Jones v. Winkfield (1833), 10 Bing. 308 ; and for rotontion of rent in satis- 
faction of a debt due from the lessor {Ledger v. Star, ton (1862), 2 John. & 11. 
687). Where a surety joins to covenant for payment of rent, any quaUficatiou 
of nis liability must be observed in suing on his covenant {Sidletnore v. 
Thistldon (1817). 6 M. & S. 9). Ab to tho liability of the surety’s deviKOi^s 
under stat. (1691) 3 Will. & Mar. c. 14, see Farley v. Z/r«a/<f( 1836), 3 Ad. & El 
839. 

{jg) Drake v. MunJay (1631), Cro. Cor. 207. 

Ih) Ilarriiigfvii v. (1596), Cro. Eliz. 436. 

(0 Doe d. kahis v. Kneller (1829), 4 C. & P. 3 (where a letting “ at and under 
the rent of £80 " constituted an agreement to pay the rent). As to rent due 
under occupation by a relation of the lessor, see AlingUm v. Booth (1856), 3 
Jut. (n. 8.) 50. j \ i 

(k) Gage or Gray v. Acton (1700), 1 Salk. 325 ; Thompson v. Thompson (1821), 
9 Price, 404, 471 ; Vincent v. Godson (1854), 4 De Q. ^ & G. 546, 561 ; Kidd 
V. fiootie(l871), L. R, 12 ICq. 89; Re Hastings, Shirreff v. Tfaaiinqs (1877), 0 
Oh. D. 610; see Talbot v. Sluewshury {Earl) (1873), L. K. 16 Eq. 26. 

(0 Conveyancing and Law of Property Act, 1881 (44 & 46 Viet. o. 41), s. 10; 
and befora this enactment, too, it was proper to leave the law to make the distri* 
bution of the rent, without an enress reservation to any pereon {WhUlock'e Cass 
(1609), 8 Co. Bep. 69 b, 71 a). Where there was suoh an express reservation 
, slight inaccuracies were overlooked, ** for the law uses all industry imaginable 
to conform the reservation to the estate” {Sacheverdv. fV<]srafe(1671), IVeut. 161. 
162; see Drake n. Munday, supra); but a reservation to the lessor, witho'd 
mention of his heirs, confined the rent to his lifo(Co. Litt. 47 a; B'ootonv. 
Edwin (1607), 12 Oo. Rep. 36) ; unless it was expressly reserved during the 
term {^heotrdl ▼. Froggatt (1671), 2 Wms. Sauiid. (ed. 1871), 761). ^ 
apportionment in equity where tho whole rent is reserved to one pei'son and 
part of the premises belongs to another person who oonoux'S in the lease, ses 
^Aforr^qian v. (MUm (1864^ 18 Beav. 11. 
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' ' ■ 

can recover it by action (m). Similarly, no rent can be reserved 8*or. 
on the assignment of a lease, since no reversion remains in the Nature'snd* 
assignor ; but here, also, the reservation is good as a contract to pay Reservirtlon / 
the rent (n). — 

944. An increaBed rent may be reserved in case the lessee Nature of 
commits a breach of the covenants of his lease (o). Such a rent is 
commonly known as a penal rent ; in general, however, it is not in 
the nature of a penalty, but is a liquidated sum or succession of 
sums payable by way of satisfaction (p). If the increased rent is 
made payable as ** rent,” and if it has once become payable, it will 
continue to be payable periodically during the residue of the 
term {q), and none the leas that the breach of covenant has been 
|)ut an end to, where, for instance, land which has been ploughed 
up has been laid down to grass again (r), unless the terms of the 
lease as a whole show that the rent is to be payable only while the 
breach continues («). A receipt of the original rent is not a waiver 
of the landlord's claim to the additional rent(t). 


(fn) JeiveVa Case (1588), 5 Co. Iti3p. 3 a; Littleton's Tohuies, s. 340; Co. Ijitt. 
143 b. Ontca v. Frith (1614), Hob. 130; Cvln y. Sury (l(i26), Lot. 264; 
Deer my v. Farrinytnn (1671), 1 Mod. Bep. 113; Dollen t. Batt (185S), 4 
0. B. (n. s.) 7G0. 768 ; (JdbevUoti V. Richards (1859), 4 H. & N. 277, 295. A 
Lo88or without titlo has a ruversioii' by estoppel to which the rent is properly 
uicidciit ; see title Estopfel, Yol. XIII., pp. 402 el aa/. ; p. 336, ante, Foasibly 
the Crown can reserve rent to a stranger (Oo. Litt. 143 b). 

(n) Wiitony, Bye (1618), Cro. Jac. 486; — v. Cotper (1768), 2 Wils. 375; 
Parmtnltf v. Welh^r (1818), 8 Taunt. 693 ; Langfxerd v. Selnm (1857), 3 K & J. 
220 ; and see p. 407, ante, 

(o) if he Mils hay olT tho premises (Pollitly, Forrest (1847), 11 Q. B. 

949 ; Fieldcn v. (1863), 7 L. T. 718; Maaaey v. Qmdall (1851), 17 

Q. B. 310 ; Legh v. Lillie (I860), 6 11. & N. 165) ; or does not follow a specflb'd 
system of cultivation {FuUer v. Femotck (1846), 3 0. B. 705 ; and see titlo 
Aouicultuke, Yol. I., p. 250, iiote(r) ) ; or turns pasture into arable land {Rot/e 
V. Peterson (1772), 2 Bi'o. Pari. Cus. 436) ; but the description of land as pastiu-e 
in the lease, though sufficient if no evidence to the contrary is given {Birch v. 
Stephenaon (ISll), 3 Taunt. 469), is not conclusive {Skipworth v. (Jreen (1724), 8 
Mod. Bep. 311 ; see Aldridge v. Howard (1842), 4 Man. & Q. 921) ; and does not 
include land subsequently turned into pasture by the tenant {Raeh v. Lucas, 
[1910] 1 Ch. 437). 

(p) Rolfe V. Peteraon^ iiipra; Farrant v. Olmiua (1820), 3 B. & Aid. 692; 

Jonea y. 6>een (1829), 3 Y. & J. 298; v. Ryan (1844), 9 I. L. B. 235; 

11>/y//<v. iTrorey (1873), 7 1. E. 0. L. 134; Re Mexhorough (Earl) and Wood 
(1882), 47 L. T, 516 ; ElphimtonetLord) v. Monkland Iron and Coal Co, (1886), 
11 App. Cas. 332; see PoUiU v. Foireat (1847), 11 Q. B , 949, 962, Ex. Ch. As 
to satisfaction generally, see title Contract, Yol. YTI., p. 443. If it were a 
nenaltv the lessor oould recover only the actual damage suffered, and in the 

^ X * . 3 • j. • ij. IT tjT- 1.^ :i.u 



to the distinction generally between penalty and Liquidated damages, see title 
Damages, YoJ. X., p. 328. An increased rent may be reserved in case the 
leasee suffers the land to bo occupied by other persons {Qreenalade v. 2'apacott 
(1834), 1 Gr. M. & B. 65 ; see Ponaonhy v. Adaiiutl770), 2 Bro. Fail. Gaa. 431), 
or ceasoa to reside on the premises {Ponaonhy v. Adam, awpra), or coirios on 
speoified trades (ireafon v. Metropolitan Aeylun District {Managers) (1882), 9 
cL B I) 404, 0. A.). 

(a) lU/wtri T. Nixon (1848), 12 Q. B. 558, n. ; tee Farmnt v. Ulmut, tupra. 
(r) JBircA v. Stqihaison (1811), 3 Taunt. 409, 478. 

Zhmvib V. Ford (1873), 7 1. B. 0. L. 534. 

Nmtm t. Btehmend (1838), 1 Or. ft IL 734,^749. 
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Lavdlobd and Tenant. 


Shot. 1. 

Mature and 
ReBerration. 

Payment of 
penal rent 
does not 
authorise 
breach of 
covenant. 


When rent 
payable. 


Pm/i^ facie the lessee is bound to observe his covenants, and the 
mere circumstance that a penal rent is reserved does not give him 
the option of breaking the covenant and paying the increased 
rent (a) ; and in general he has no such option where a single sum 
is made payable (6), or where the lessor has a right of re-entry on 
breach of the covenant {c ) ; but if the increased rent is payable 
throughout the remainder of the term, this is an indication that 
the lessee is to have the right to break the covenant and render 
himself liable to the additional rent (d). Where the lessee has not 
the option of breaking the covenant, the lessor is entitled to have a 
breach prevented by injunction (e) ; and if he has a right of re-entry, 
he is entitled either to exercise this right and forfeit the lease, or 
to require payment of the increased rent(/). 

Sbct. 2. — Time and Mode of Payment. 

945. The reddendum fixes the periods when the rent is to be 
paid. If no periods are fixed, a yearly rent is not payable until the 
end of the year (f ) ; but it is usually made payable quarterly or 
half-yearly (/<) : and it may be made pa 3 \able in advance, either 
generally (i), or for the last quarter or half-year, so as to give the 
lessor the remedy of distress for the rent in respect of that period 

(a) French v. Macale (1842), 2 Dr. & War. 269, 274, 284; Bray v. Fogarty 
(1870), 4 I. R. Eq. 544. Similarly a provision for a reduction of ront while 
tbo lessco observes a ** tied house’* covenant docs not entitle him to pay the 
full rent and disregard the tie (flanbnry v. Cundy (1887), 58 L. T. 155). See 
also tide Deeds and Othek Instuuments, Vol. X., p. 495 ; Hardy v. Martin 
(1788), 1 Cox, Jijq. Cas. 26; Bringloev. Goodson (1839), 8 Scott, 71. 

(5) Ltmdon Corporation v. Pugh (1728), 4 Bro. Pari. Cas. 395, 397 ; French 

V. MacaUt eu}/ra, 

(c) See Barrtt v. Blugrave (1800), 5 Ves. 655. 

(d) In such a cose the parties thomBolves have fixed the recompense for the 
act in question {Wooduoard y. Oylee (1691), 2 Yern. 119; Roife v. Peterson 
(1772), 2 Bro. Pari. Cas. 436; French y. Mavale, supra, at p. 277; Qerrard y. 
O'Reilly (1843), 3 Dr. & War. 414, 430 ; Ugh y. Lillie (I860), 6 H. & N. 165) ; 
see also Aytet y. Dodd (1742), 2 Atk. 238. 239; Benson y. Gibson (1746), 3 
Atk. 395, 39G ; Jonea y. Green (1829), 3 Y. & J. 298, 304. 

i e) See title Deeds and Otueb Instuuments, Vol. X., p. 496. 

/) Weston y. Medropotiian Asylum Distrid {Managers) 0^H2), 9 Q. B. D. 
404, C. A. ; see Doe d. Antrohus y. Jq>son (1832), 3 B. d: Aa. 402. 

(y) Cole y. Snry (1626), TiSt. 264; Turner y. Allday (1836), Tyr. & Gr. 819; 
Coomher y. Ilmoard (1845), 1 0. B. 440; Collett y. Curling (1847), 10 Q. B. 785. 
But where the time of payment is left indefinite, evidence may be given of the 
contemporaneous or subsequent dealings of the ])artie8 to ^ow that the rent was 
to be payable earlier than the end of the yoar {Gore y. Lloyd (1844), 12 M. & W. 
463). 

(A) See Tomkins y. Pinsent (1702), 2 Ld. Baym. 819 ; Doe d. Rudd y. Ooldiny 
(1821), 6 Moore (c. F.), 231 ; Coomher Howard^ eupra; Bishop y. Goodufin 
(1845), 14 M. & W. 260. But a proyision for determination of the term by notice 
expiiing on any quarter day does not make the rent payable quarterly {Colldt v. 
X!urling, supra). A reservation of rent at a fixed sum per quarter, with a pro- 
yision for continuanoo of the tenancy from quarter to quarter, creates o 
quarterly tenancy (R. v. Norvmh Incorporation (1874), 30 U T. 704). If the 
rent is payable quarterly, or half-quarterly, if required,’* the landlord, after 
receiving it quarterly, cannot distrain for a half-quarter’s rent without previous 
demand (ifalfam y. Arden (1833), 10 Bing. 299). 

(t) Finch y. MiUer (1848), 5 0. B. 428 ; see Hopkins y. ffdmore (1838), 8 
Ad. & EL 463. If so intended, it should be expressly stated that rent is to 
be payable '’from time to tune/* or “throughout ttie tenn,” in adyonoe; 
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iTi^ 


before the expiration of the lease (k). The reddendnm should also Biot, x 
specify the days on which the payments are to be mode (Z), and the Time and 
day for the first payment (m) ; and if the first payment is to cover Mode of 
a greater or less time than the usual period, this should be expressly P mne nt. 
stated (n). But sliglit inaccuracies in the days of payment will not 
prevent the lessor from recovering the full aggregate rent for the 
term (o). 


The lessee has the whole of the rent day in which to pay Payment in 
his rent, and the rent is not in arrear till after midnight of that 
day(p). A payment made before that day is a payment not of 
rent, but of a sum in gross (q). It is an advance tn the lessor, with 
an agreement that on the day when the rent becomes due such 
advance shall he treated as a fulfilment of the obligation to pay the 
rent (r). Hence it is no discharge to the tenant unless when the 


othcrwibo the provision may be hold to relate to the first payment only 
[IloUand V. Paher (1817), 2 Stark. IGl ; compare AlUn v. (1^3), 3 J. 
(bx.) 39). As to rent payable in ndvanco, see, further, titles Aobioulture, 
Vul. I., p. 267 ; DisTitKsa, Vol. XL, pp. 123, 149. 

{k) Witty V. WilluunB (ISGl), 12 W. H. 765. As to a clause allowing the 
tenant to retain a half- 3 ’car’H rent in hand, seo v. A'tW(o/2s(I774), Lofft, 393. 

(/) Where the days are not mentioned, the rent will be payable by equal 
instalinontB on iho half-yearly or quarterly days, as the case may bo, reckoned 
fix;m tlio coinmencemont of the term {Tomfeina v. Pinamt (1702), 2 Ld. llaym. 
H19 ; Gilbert on Rents, 50; see flarrtnyfo/i y. (159G), 2 Roll. Abr. 450). 
Uont payable at the two usual feasts of the year” is due at Lady Day and 
Michaelmas {Harrington v. Wiae, aupra). But evidence of a custom of the 
country as to the meaning of Lady Day,” or any similar expression, is admis- 
sible to explain a parol demise {Doe d. Hall v. limaon (1821), 4 B. & Aid. 588, 
589; eoinpnro Ihn d. Petera y. /f<^A;tKaon (1823), 3 Dow. & Ry. (k. b.) 507). 
If days of groco are allowed, wliero, that is, the rent pa 3 'able on 
speciliod days, or within a certain number of days thereafter, it is not due, so 
Mi to entitle the lessor to his romedios for it, until the expiration of the last of 
1 ho da 3 'a of graco {IJhuuhn'a Cuae (1597), Cro. Rliz. 585; Fifkinyton v. Dalton 
(1597), Oro. Eliz. 575: Olnn'a Caae (1G13), 10 Co. Rep. 127 a, 128 a), save that 
if tho term expiros on a rent day, the last instalment of rent then becomes due, 
and the days of grace are disregarded (Barwich Faster (1609), Cro. Jao. 227, 
233; see Biggin v. RrtV(/e G676), 3 Kob. 534). 

(m) Wheie the day for nrst payment is not mentioned, the first payment will 
be due on such of tho specified rent days as first occurs, although it is not the 
first mentioned {Fhll v. Grange (1556), Plowd. 164, 171 ; Co. Litt. 217 b). For 
iho construction of the words “ 25ih day of December next ” in a lease dated 
23rd December, see Bimner v. Wainey (1911), 27 T. L. R. 439. 

(») See Ilutvhina v. BcoU (1837), 2 M. & W. 809, 810 ; Simn&r v. Watjieij, 
aupra. For a subsequent agi’eement operating retrospectively to make a rcserva* 
tiou of rent from an earlier date, see liTLfiah y. Tate (1778), 2 Cowp. 781. 

(o) llapkina y. Helmore (1838), 8 Ad. & El. 463. If necessary for the pur- 
pose of making up the full mymont, ono day of payment will be reckoned after 
the expiration of the term (ibid.). 

(p) DibbhY. Bowater (1853), 2 E. & B. 564; see Duppa v. ^fayo (1670), I 
Saund. 275, 287 (seei5td., ed. 1871, p. 455); Cutting y. Derby (1776), 2 Wm. Bl. 
1075, 1077). ^nt falling duo on a Sunday may be lawfully paid on that day, 
and is therefore in arrear on Monday {Child y. Edwarda, [1909] 2 K. B. 753); 
see also title Tims. 

( 9 ) Gromwd {Lord) y. Andrewa (1583), Cro. Eliz. 15 ; and the payment is 
yoluntary {ClurCa Case, supra). 

(r) De Nicholla y. Saunders (1870), L. R. 5 0. P. 589, 694. At law the pay- 
ment did not sayo a condition for re-entry on non-payment on the day 
[Oromwet {Lord) T. Andrewa, supra); but in equity it was a defonco to any 
lurthW claim in respect of the rent by the person who had receiyed it 
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day Arrives, the lessor is still entitled to receive and give a discharge 
for the rent (<). In the case of rent incident to a freehold reversion, 
if the lessor receives prepayment and dies before the rent day, his 
personal representatives must account to tho heir or devisee for an 
apportioned part from his death to the rent day (()• 

946. The rent ifl payable either to the lesBor, or to his agent 
expressly or impliedly authorised to receive it (a) ; an authority is 
implied where the lessor has held out the person in question as his 
agent to receive the rents (b ) — for instance, by recognising from time 
to time the validity of his receipts (c) ; and the lessee is entitled to 
continue payment in pursuance of such authority until he has 
notice that it is withdrawn (ct). On the death of the lessor, the rent 
is payable to his personal representatives until the reversion becomes 
vested by their consent or by conveyance, if freehold, in the 
devisee or heir-at-law, or, if leasehold, in the persons beneficially 
entitled to it under the will or intestacy (c). 

Where the lessors are joint tenants, any one of them can suo and 
give a receipt for the entire rent (/) ; and, on the death of any, the 
entire rent is due to the survivors ( 9 ). TYhcre they are tenants in 
common, the rent should be either paid to all on their joint receipt, 
or should be paid to them severally in the proper proportions, since 
they must either sue jointly for the whole (A), or each separately for 
his share (0* An action for rent by tenants in common is in its 


(Ritckinghum {Lord) v. Penrice (1711), I P. WitiP. 177 ; see 1 Swsin. SJ£>, n. (a) ; 
Xaah V. Oraij (ISfil ), 2 F. & ¥. 891). 

(«) Thus, wnere the lepRor han mortgaged his reversion, a propa^’ment to 
him of rent docs not discharge the lessee if before the rent day he has notice 
of the mortgage and receives a demand for payment of the rent to the mort- 
gagee {2)e Nt^eJU V. tSaunders (1670), L. li. o C. P. 589, 594) ; as to whether a 
claim by a mortgagee to rent amounts to sufficient nelico of tho mortgage, see 
Cook V. "^Guerra (1872), L. Pi. 7 0. P. 182. As to the circumstances giving rise 
to the right of a moiigageo to reccivo rent, see title Moktoagk. 

(f) Rockingham {Lon'd) v. supra. 

(a) See GondtandY. Jihucith (1808), 1 Catap. 477. Although tho principal’s 
name is not disclosed at tho time of payment, yet if the rent is paid over to him 
the payment is evidence as against the tenant of his titlo {Jlitchtngs v. Thompson 
(1850), 5 Exch. 50). 

(5) As to cases of implied agency or agency by estoppel, see titlo Aoexoy, 
VoL L, pp. 154, 158. 

(c) Thus the landlord will constitute his wife his agent by recognising pay- 
ment of rent to her ; see Brwne v, Powell (1827), 4 Bing. 230, 282. 

(d) See Drew v, Nunn (1879), 4 Q. B. J). 6GI, 0. A. 

(e) See Land Transfer Act, 1897 (60 & Gl Viet. c. 65), Part T, The executors 
are entitled to receive the rent before probate (see title Exkcutohs axd 
Administratobs, Vol. XIV., p. 244), but in the case of intestacy there is 
no one who can give a legal dischargo ponding the grant of administration, 
and any payment made to the heir-at-law is ineffectual to discharge the tenant 
diould the rent be requii-cd for purposes of administration. 

{f) Robinson v. JSoJman (1828), 4 Bing. 562, 565. 

fg) HengfeafCs Case (1594), 5 Co. Bcp. 10 a. 

(/i) See Lctst v. Dinn (1858), 28 L. J. (BX.) 94. But formerly, if there were 
sepamto reservalions of rent to oach tenant in common, thero must have been 
sepnrate actions (/Wii v. Smith (1822), 5 B. & Aid. 650, 851) ; but seeB. S. C.. 
Ord. 16, r. 1. After separate demands for and separate payment of parts of an 
entire rent, it is a question of fact whether there has been a new demise at 
eewate rents {tbiiQ, 

Xi) Moftin y. (1698), 1 Bd. Baym. 340; and he may bring an notion 
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nature a joint action, and consequently on the death of one the saov.s. - 
survivors may sue for the entire rent (k). One tenant in common Time and ' 
may be the agent of the rest so as to be entitled to receive the rent ; Mode of ^ 
but payment by the lessee to one of two tenants in common after Payment, 
notice to the contrary from the other leaves him liable to pay such 
other's share again (1). 

Upon an assignment of the reversion the assignee becomes AsrigneeBol . 
entitled to receive the rent, but the tenant is not prejudiced if he nTmion. 
continues to pay it to the assignor until he has received notice of 
the assi^mont (m). Without assigning the reversion the lessor 
can assign the right to receive the rent; a written direction 
to the tenant to pay the rent to the assignee, if given for valuable 
consideration, operates as an equitable assignment (u) ; but in the 
absence of consideration it is a mere authority, revocable on 
notice to the tenant (r>). An assignee of the rent without the rever- 
sion can suo for it(p), but cannot recover it by distress save in the 
name of the assignor (q). Where rent is due to a judgment debtor, 
the judgment creditor can obtain the right to receive it by a garnishee 
order (r). 

947. Payment of rent is a recognition of the title of the person Bstoppel by 
lo whom it is paid(«), and operates as an estoppel against the payment of 
tenant if he disputes such title ; save that where the tenant did not 
oi'iginally receive possession from such payee, or whore his title has 
expired, the tenant may show that the payment has been made by 
mistake, and that the real title is in someone else (t). Where rent has 

for doable value in respect of his share {Cutting v. Dtrhj (1776), 2 Wm. Bl. 

1075, 1077) ; see p. 55-1, fmt. 

{k) Wallace y. ATLaieii (1828), 1 Man. & By. (k. b.) 516. But though the 
woiUB of tho demibO are joint, tho reversions are several, and the rent foUowe 
the reversions, so that a sarviving tenant in common must account to tho 
ropreseiitativeB of the deceased tenant in common (Veer v. Beer (1852), 12 
C. B. 60). 

g Harrieon v. Bamby (1793), 5 Term Bep. 246. 
i) Stat. (1705) 4 & 5 Ann. c. 3, s. 10. When the half-yearly rent accrues 
partly before and partly after the assignmeut of the reversion the assignee can 
suo for the whole half-yearly rent {Rickett v. Qrcen, p91U] 1 K. B. 253). As to 
payment of rent where tne loesor has mortgaged the land, whether before 
or after the date of the lease, see title Mobtoaoe. 

In) Knill V. I’rowte (1884), 33 W. B. 163. 

(o) B/e Whitting, Ex parte HaU (1879), 10 Ch. D. 616, C. A. ; see Venning w. 

Bray (1862), 2 B. A S. 502. 

(p) Bolins y. Coos (1661), 1 Lev. 22; Alien v. Bryan (1826), 5 B. A 0. 512* 

WiUiumt V. Jfaytoard (1859), 1 £. A E. 1040, 1050. Afto notice by the assigne' 
to the tenant, the assignee can sue for the rent in his own name (Judicature 
Act, 1873 (36 A 37 Yi^ o. 66b s. 25 (6) ; KnUl v. Frowee, eupm. at p. 164) ; see 
title Chosss in AonoN, Yol. lY., p. 367. 

(9) The person distraining must have the reversion m himself; see title 
Distbesb, Yol. XI., p. 125. 

(r) MiUtheil V. Xee (1867), L. B. 2 Q. B. 259; R S. 0., Oid. 45. The rent 
must be actually due {Jvnet v. Thompeon (1658), E. B. A E. 66) ; and see title 
Exeoittion, Yol. XIY., pp. 90, 91. 

(«) See J)i>e d. Jackson v. ir«fUMon (1824), 8 R A C. 413; and title Ebiovfxl, 

YoL XUI., p. 402. But payment of rent does not nocessaiily create a tenancy 
iStrahau V. &nith (1827), 4 Bing. 91 ; compare Mtrtdiih v. OEpin (1618), 8 
Brioe, 146). 

(f) See p. 337, ante; and title EsxoxWi, YoL XUI., pp. 40!i — 405. 
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been paid to a person not entitled to the reversion, the tenant is liable 
to pay it over again to the reversioner (a), unless the reversioner 
is estopped from claiming it ; where, for instance, tlie payment has 
been made on his representation as to the person entitled to 
receive it (a) ; but the tenant may recover it from the adverse 
receiver (b), or the reversioner may at his option himself sue the 
adverse receiver for the rent in an action for money had and 
received (c). 

948. Rent reserved in money is payable in cash {d). An agent 
who is not specially authorised to receive payment by cheque is not 
justified in doing so if the circumstances are such that the landlord 
will be prejudiced should the cheque be dishonoured, and in such case 
be will be liable to pay to the landlord the amount of the cheque («). 
Since rent constitutes a debt of equal degree with a specialty debt (/), 
it is not discharged by the landlord accepting a bill of exchange or 
promissory note; such bill or note does not, in the absence of 
agreement to that effect, operate as satisfaction until paid (/;). 

Sect. 3. — Deductions alloucd. 

949. Where the lessee is expressly authorised by the lease to 
make deductions from the rent, the balance represents all that is 
duo to the lessor under the reservation of rent, and it is only such 
balance that he is entitled to recover, whether by distress or by 


(ii) See Williams v. Bartholomew (1798), I Bos. & P. 326. 

fa) White v. Greenish (1861), 11 0. B. (n. 8.) 209, see title Estoppel, 
VoL XIII., p. 383. 

(5) Newsome v. Graham (1829), 10 B. & 0. 234 ; Boe Barler v. Brown (18*^6), 
1 0. B. (n. s.) 121 ; aiid compare Fnwh v. TranUr, [1905] 1 K. J3. 427. 

(c) See Oledhill v. Tlunter (1880), 14 Cli. D. 492, 493 ; and a.s to actions for 
money had and received, see titles Contract, Yol. VII., pp. 473 et scq. ; Money 
AND Money -Lending. 

(d) See Henderson v. Arthur, [1907] 1 X. B. 10, G. A. ; whore under a lease in 
wntmg rent is payable in advance, evidence of a parol agreoiueut by the land- 
loi-d to accept a bill is not admissible {thid.). 

(e) In general the taking of the cheque doi*s not prejudice the landloi*d, since 
his remedies for the rent remain, but it is otherwise if under the circumstances 
the remedy by distress has become unavailable {Pape v. Westaeott, [1894] 1 Q. B. 
272, 0. A.}. See, further titles Agency, Yol. I., pp. 1^5 et seq.; Gontraoi, 
VoL VII., pp. 444 et sea. If the rent is remitted by post, this is done at the 
risk of the tenant, unlm the landlord has expressly or impliedly authorised 
such method of payment {\Varniirk v. Noako\ (1791), Peake, 98 [67] ; Norman v. 
Ricketts (1886), 3 T. L. IL 182, G. A. ; Lnlttjes v. Bherwood (1893), 11 T. L. K. 
233 ; Pennington v. Crossley & Sons (1897),' 13 T. T/. B. 313, C. A.) ; but tho 
tenant must exercise due care in posting ; see Hawkins v. Butt (1793), Feake, 
248 [186J. 

(/) See p. 468, ante. 

(ff) Davis ▼. Oyde (1633), 2 Ad. & El. 623 ; see Harris v. Shipway (1744), Buller, 
Law of Nisi Frius, Ist ed., 178 ; Palfrey v. Baker (1817), 3 Price, 372 ; Davidson 
y. Allen (1886), 20 L. B. Ir. IG, 23. Since the bill or note is no satisfaction, a 
judgment i-ecovered thereon is no satisfaction until it results in payment (Z>rai&0 
V. Miickdl (1803), 3 East, 251, 239). See also title Distress, Yol. XL, p. 133. 
As to the effect of the landlord discounting the bill, and as to the presump- 
tion raiaed by his aocopting a bill or note of an agreement to suspend his 
remedy by distress, see ibid, A subsequent agreement that no rent is due 
disdiaiges the note {BowM v. Lams (1836), 7 C. & P. 366). 



action (h) ; and, generally, where the lessee has a liquidated demand 
against the lessor, and the lessor brings an action for rent, the 
lessee has a right to set off bis own liquidated demand, and the 
lessor will recover only tho balance (i). But when the lessor is 
exercising his remedy of distress, this right of set-off is not recog- 
nised {k), and he is entitled to distrain for the entire rent due, 
subject onl^ to deduction of sums which are deemed to have been 
already paid to him on account of the rent, and of certain pay- 
ments made by the tenant the deduction of which is authorised 
by statute. 

960. An underlessee is entitled to deduct from }ns rent arrears 
of rent due to the superior landlord \yhich have been demanded 
from him and which he has paid (1). There need nob be a threat of 
immediate distress, and after actual payment the deduction may be 
made notwithstanding that the superior landlord has allowed time 
for payment. It is sufficient that the superior landlord has demanded 
the rent and is entitled to distrain (m). The rule is the same 
in the case of a rentcharge enforceable by distress which the lessee has 
]'iiid on demand, notwithstanding that there was no personal liability 
on the lessor to pay it (n) ; and also in the case where the lessee is 
liable to eviction at the suit of a mortgagee and pays rent to him 


{h) Soe Dallman y. Kina (1837), 4 Bing. (n. 0.) 105. There must be an 
agreement to allow deduction from tho rent; it is not siifhciont that the landlord 
hns agreed to allow a specified sum for repairs {Qrahamy, Tate (1813), 1 M. & S. 
GOU) ; see Oavies v. Hiacty (1840), 12 Ad. & El. 500. Eroquently the reservation 
of rent expi esses that it is to bo free from specified deductions, such as taxes, 
charges, and impositions {(Hies v. Hooper (1690), Garth. 135), or from deductions 
generally ; and then tho lessee is debaried from making deductions which he 
could make in Uie absence of an agreement {llradbury v. Wright (1781), 2 
Doug. (k. B.) 624); and it is the same whore tho lease reserves a not rent 
{Btmnett y. (1828), 7 B. & C. 627, 629) save as regards deductions, 

such as income tux, which tho lessee cannot abandon. 

(t) See lioper v. Bnmfurd (1810), 3 Taunt. 76 ; title Set-off and Counter- 
claim; and compare (Jower v. Kuni (1734), Barnes, 290; WUlmi v. Bavenport 
(1833), 5 0. & P. 531. But tho lessee cannot set oif an unliquidated demand, 
such as damiigoB for breach of covenaut by the lessor [Weigall v. Waters (1795), 
6 Term Rop. 488). 

(/f) Absolom V. 70/1^/1^(1743), Bailor, Law of Nisi Prius, Ist ed., 177 ; Laycock 
y. Tufndl (1787), 2 Chit. 531 ; Andrew y. Hancock (1819), 1 Brod. & Bing. 37, 46 ; 
Willson V. Davenport (l833), 5 C. & P. 531 ; Oraham v. Allsopp (1848), 3 Exch< 186, 
198 ; but the distinction has been emphatically disapprovra {Sapsford y. Fletcher 
(1792), 4 Term Bop. 511, per Lord Kenyon, O.J., at p. 513). Since thero^ is 
no set-off in distress, it follows that the tenant cannot obtain an injunction 
against a distress for the full amount; see Toumrow y. Itenam (1818), 3 Msdd. 
203 ; Pratt v. Keith (1864), 33 L. J. (OH.) 528 ; and see title Distress, Vol. XL, 
pp. 166 et aeq. 

(Z) Saps/cm v. Fletchtr, supra ; Jones^ v. Morris (1849), 3 Exch. 742 ; as to 
sotting off sudi a payment in an action, see Sturgess v. Farrington (1812), 
4 Taunt. 614 ; and see WUkinson v. Cawood (1797), 3 Anst. 905 ; Doe v. Hare 
(1833), 2 Cr. & M. 145 ; O'Dvnoghne v. CoaJhrook and Broadoak Co, (1872), 
26 L, T. 806. As to the statutory right of lodgers and certain undertenants 
to preyent a distress by paying rent to the supenor landlord, see title Distress, 
Vol. XL, p. 143. 

(m) Carter v. Carter (1829), 6 BiM. 406, 409. 

(”] Taylor v, Zamira (1810), 6 Annt. 524; WhOmore v. WaOeer (1848), I 
Oar. A Kir. 616; Imham^e {Lord) Lessee ▼. Lvdtrelt (1776), Wallis, 243. 
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in eon«:oqnence of the mortgagee’s threat to assert his legal remed 7 (o). 
In each cases it is the daty of the lessor to make the payment in 
order to protect the lessee. If he leaves the lessee to pay, snch 
payment is treated as being a payment of so much of tlie rent due 
or growing dne to the inimodiate lessor, and the latter is entitled to 
distrain only for the balance (p). 

95L Certain deductions from rent are authorised by statute ( 9 ). 
The tenant is authorised (r) to deduct from the first payment of 
rent, after the tax has been paid, the apiount of the rate of income 
tax chargeable upon or in respect of the rent dnring the period 
through which |he same was accruing dne (a). Any agreement 
between the landlord and tenant for payment of rent without 
allowing the deduction of tax is void (]>) ; but a proviso for redaction 

(0) Johnson v. Jonra (1839), 9 Ad. & El. 809, 814; Unflerhay y. Read (1887), 
20 Q. H. 1>. 209, C. A. ; are Ihfer v. Rowhy (1824), 2 Bin;?. 94 This mny 
happen where the mort^ngor makes a lease after the date cif the mortgage, anil 
the Conveyancing and Law of IVoperty A<*.t. 1881 (44 & 48 Viet. c. 41), s. 18, 
does not apply {Undtrhay v. Read, supra) ; and see title Moutoage. 

( p) Saps ford v. Fletcher (1792), 4 Term Bep. 611 ; Orahum v. AVsopp (1848), 

3 Exch. 186, 198; see Camhell (181-1), 7 Man. ft G. 386. As to such 

payments discharging rent growing due, as well as rent actually due, see Carter 
V. Carter (1829), 6 Bmg. 406, 409. 

(9) As regards tithe rentchorge (see titles DiSTitEsa, Yol. XI., p. 158 ; 
Ecclesiastical Law, Yol. XT., pp. 747 — 749, where the subject is fully dealt 
with) ; it mnv here he stated that a contract by the tenant to roimbnrpo to the 
landlord suot sums ns he shall pay for til ho rentebarge is prohibited (see Tithe 
Act, 1891 (54 ft 55 Viet. 0. 8), s. 1 (1) ; Ludlow {Laid) v. Ptlce, [1904] 1 K. B. 
531); Compare J)aly v. Dttgyan (1839), 1 I. Eq, R. 31 [ (which would not be 
followed) ; though the paitios may arrange for nn additional fixed rent so ns to 
cover the titho reiitehurge {DaHcs v. Fiiton (1842), 2 Dr. ft War. 226 ; Carolan 
V. Brahazon (1846), 3 Jo, ft Lat. 200). Tiie rontchnrge fells on the person, piich 
as a lessf'e, in nctual receipt of rent from the occupier (see Peed v. King (1894), 
11 T. li. B. IS), but it can be shifted by agreement from such non-occupying 
lessee to the lessor. 

(r) See title Income Tax, Vol. XVL, pp. 632— 635. 661, 686 ; and see, further, 
titles Contract, Vol. VTT., p. 466; Dibirkrs, Vol. XT., p. 168. 

(a) Under the Bovonue (No. 1) Act, 1884 (27 ft 28 Viet. c. 18), the deduction 
is in accordance with the rute for the time t)eing in force. The deduction may 
be made notwithstanding that the landlord is entitled to exemption {BwairtHfu 
v. Ambler (185^, 24 L. J. (EX.) 185). As to the Inndlord's property tax under 
stat. (1806) 46 Goo. 3, c. 65, now repealed, and other earlier statutes, see H. v. 
Mitcham (jnhahitaiiU) (1783), 1 Doug. (k. b.) 226, n. ; Oahell v. Shevell (1813), 
5 Taunt. 81 ; Graham v. Tats (1813), 1 M. ft S. 609; Franklin v. Carter (1845), 
1 0. B. 750. The tenant must prove actual payment by production of the recei])t 
(seei^xorA; v. Evsface (1809), 2 Camp. 181 ; Baker v. Davis (1813), 3 Camp. 474), 
though he ncpd not produce the assessment (Phi^ipsY. Beer (1815), 4 Camp. 266) ; 
and a succeeding occupier may make use of a receipt given to his proaeceBsor 
for tax which has become due since the last payment of rent (Clennd v. ^d 
(1816), 7 Taunt. 50). 

(h) See title Income Tax, Vol. XVI., pp. 633, 661 ; and see stat. (1806) 46 
Ggo. 3, c. 65, 8. 115. But a covenant for payment of income tax by the tenant, 
though itself void, does not avoid a sepuate covenant for payment of rent 
clear of all parliamentary taxes etc., for these general words must be under- 
stood to rafer to taxes which the tenant might lawfully covenant to pay in 
exoneration of his landlord (Gasleell v. King (1809), 11 East, 165 ; see Rmdahaw 
V. Balders {\Hl 1 ), 4 Taunt. 57) ; and where rent is reserved clear of property tax, 
the lease is not thereby rendered voi4« the words " clear of property tfix ” 
are inoperative {Fuller ▼. Abbott (1811), 4 T&uiit. 105 ; Tinckler v. Prentice (181 2), 

4 Thant. 549) ; oampm Davies ▼. fVMea, rapro. 
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of rent in the event of the repeal of the Income Tax Acts is bmw. a. 
valid (c). Dednctione ' • ' < 

allowed 

962. The tenant pays the entire land tax in the first instance, undlu 
and he is thon entitled to deduct from the rent so much of the tax 
Its the landlord ought to bear (d) ; that is, snob proportion of the tax 
as the rent bears to the total annual value at vrhieh the premises 
are rated for land tas(r). But this is subject to any agreement 
to the contrary (/), and accordingly the lease may contain a 
{irovision excluding the right of deduction (g ) ; and the tax can only 
be deducted from the rent which was due or accruing due when the 
tax was paid. The payment of the tax is considered as a payment 
of so much of the rent then due or growing due, but if the rent is 
afterwards paid in full the overpayment cannot at a subsequent 
time be deducted from the rcnt(/i); nor can the tenant recover it 
ill an action ns money paid to the landlord’s use (i). Similarly, if 
the landlord, by mistake but with knowledge, or means of knowledge, 
of all the facts, allows on excessive deduction, he cannot afterwards 
distrain for this as arrears of rent (ft), or, it seems, recover the 
amount in an action (J). 

953. Under the Metropolis Management Act, 1855 (m)i the local nmimiee and 
nulihority may execute drainage and paving works, and under the 
Metropolis Management Amendment Act, 1862 (n), it may require fbc metro^ 
linymont of the expenses from either the owner or the occupier, potia. 


(c) Colhrn, V. Travers (18(i2), 12 0. B. (». s.) 181 ; Bendel v. PiU (1865), 11 
I.. T. .i!)2 ; eoe title IxcouE Tax, YoI. XVl., p. 634. 

(</) Ami (<acb succci’.iivo lessee cau deduot the tax from the ront payable to 
Ilia immodiute landlord; see band Tax Act, 1797 (38 Geo. 3, o. 5), a. 17. 

1 lilTerencos between the landlonl .and tenant may be settled by the enmmis- 
t-iijiiers (till'd., 8. 18). See, further, titles Distbxss, Vnl. XI., p. 158, note (d) ; 
li.\KD Tax, pp. "07 et srq., ante. 

(e) See Hyde v. Tlill (1789), 3 Term Bop. 377, 379; Whilfield v. l}riti<d>voi-ii 
(1818), 2 Stnrk. 440; Stuhhs v. /'iiriKihS (1820), 3 B. ft Aid. 516, 619; IParifv. 
tW (1830), 10 B. ft 0. 635, 618, 6.14. 

( f) Land Tax Aet, 1797 (38 (loo. 3, a 6), s. 35 ; compare Orofiston t. Clarke 
(1763), Say. 78. 

\g) See p. 489, pouf ; and comparo Jifodbnry v. W'riyhl (1781), 2 Dong. (k. n.) 624. 
If the tenant is liable to pay the tax, or any part of it, and the tax' is redeemed 
by the Tovorsionur, the whole or the portion payable by the tenant remains on 
foot for tho bonoflt of the roversioner, and is recoverable os rent reserved (Tiand 
Tax Redemption Act, 1802 (42 Geo. 3, c. 116), s. 126; Il'ard v. Const, supra; 
lompare Faulkner v. LUvnUin (1803), 9 L. T. 261, 657, C. A.). 

(ft) Andrew r. Hancock (1819), 1 Brod. & Bing. 37 ; Stuhbs v. Parsons, supra, 
lit p. 320; see Spragg v. Ilummnnd 2 Itrod. & Bing, 69 ; Saunderiion v. 

llanion (1828), 3 0. ft F. 314 ; and the tenant has no leniody in equity (Ifildcy 
V. Coopers' Co. (1713), 3 P. Wms. 127,n, ; Alwood y. Lamprey (1719), 3 P. Wms. 
i27, nA ^ 

(t) The overpayment is a yoluutary payment, and if there is no mistake of 
foot it cannot be noovered {Andrew v. Hancock, eupra; bat see StiMs y. 
Purema, supra, at p. 620, ronfra). 

(ft) Bratnston v. Robins (1826), 4 Bing. 11. 

[Q Waller t. Andrews (1838), 3 M. ft W. 312. 

(m) 16 ft 19 Viet. 0 . IW ; ss. 73, 106. 

(n) 26 ft 26 Viet. o. 102, s. 96; and see title Biuhwavb, Strhets, A/m 
Bamexs, Vol. XVT., pp. 198 el leq. 
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bmot. 8. If payment is required from the oocnpier, he can dednot the amoant 
DedacUons so paid from the rent from time to time becoming due in respect of 
allowed, the pi'emises (o). But this right of deduction is subject to any con- 
tract between the landlord and tenant ; and if the tenant has agreed 
to pay such expenses, his right of deduction is gone (p). 

Other 954. Under the rublio Health Act, 1875 (a), the local authority 

expcDBee may require drainage and other works to be done, and in default 
Mithoritiee- itsolf, and may either recover the expenses 

fDDraina suniniiirily from the owner, or may declare them to be private 
mrk ; improvement expenses (h). Similar provision is made with regard 
(ii.) Paving to the expenses' of paving and lighting private streets (c). Where 
and lighting; euch expenses are declared to be private improvement expenses, 
they may be recovered by levying on the ocjcupier a private 
improvement rate for a period not exceeding thirty years (d), 
and the occupier, if he holds at a rack-rent (e), can deduct three- 
fourths of the rate from his rent, and if he holds at a rent less than 
a rack-rent, he can deduct from his rent such proportion of three- 
fourths of the rate as his rent bears to the rack-rent ; and the 
landlord, if he is a leaseholder holding for a term of which less than 
twenty years is nnoxpircd, can make a corresponding deduction 
from the rent payable by him(/'); but this right is subject to any 
contract between the landlord and tenant (,9). Under the Public 
(iii.) Abate- Health Act, 1875 (h), and the Public Health (London) Act, 1801 («), 

naent of provision is made lor the abatement of nuisances, and, if the local 

nniRancea. authority does the work, it can recover the expenses from the 
occupier, who, in the absenco of agreement to the contrary, may 
deduct the amount from his rent (k). The tenant may also, in 
the absence of such agreement, deduct the landlord’s proportion of 
a sewers rate (1). 


( 0 ) But dcductiouB under this aud Bimilar sUtutes enn only ho mado from the 
current j'ear’e rent ; eeo title Distukbs, Y>d. XI., }>. 158, note (H). 

(p) See title Bistbess, Yol. XL, p. 158, note (/). 

(a) 38 & 39 Viet. c. 55. See title Hiquwatr, Stueets, and Buidoksi, 
Vol. XVI., pp. *215 el seq. 

(5) Public Health Act, 1875 (38 & 39 Viet. c. 55), br. 23, 3C, 41, 62; see title 
HIOHWAYS, Sl'REETB, AM) Biudoes, Vol. XVL, pp. 224 et eeq, 

(e) Public Health Act, 1875 (38 & 39 Viet. c. 55), b. 150. Paving expenBes 
under the Private Street WorkB Act, 1892 (55 & 56 Viet. c. 57), are recoverable 
in the same manner as private improvement expenses under the Public Health 
Act, 1875 (38 & 39 Viet. o. 55). 

Id) Public Health Act, 1875 (38 & 39 Yiot. o. 55), e. 213. 

(el I.e., a rent which ie not Ices than two-thirds of the full not annual value 
of tne premises (tied., e. 4). 

(/) Hid., B. 214. 

\g) Ibid., 8. 226. 

A) Ibid., SB. 94, 95, 96, 98, 104. 

(1) 54 & 55 Yiot. 0. 76, bs. 3, 4, 5, 11, 121 ; and eee title PuBUO Heai/th AM) 
LoCAX ADMlSmBAIIOir. 

(ik) Aud aa to the deductions from rent of expenseswhich have been declared 
a charge on the pramiaes, see generally Publicllealth Act, 1875 (38 & 39 Viet, 
c. 65), s. 257. 

(Q Smith V. HumbU (1854), 15 0. B. 321 ; Tidnudt r. Whitworth (1867), 
L. £. 2 0. P. 326, 336; Land Drainage Act, 1861 (24 & 25 Viet. o. 133), e. 88 
end see title Laho IkmvxwENT, p. 298, ante. 
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965 . Where an occupier of premises has paid any expenses to Bwta, a. .• 
an adjoining o^rner in respect of party \iralla under the London Dednctlcns 
Building Act, 1894 (m), he can deduct the amount from any rent allowed. ' 
payable by him to &e owner of the premises. Partyiniito. 

956 An occupying tenant who properly pays, on account of a Copyhold 
rentcharge created under the Copyhold Act, 1894 («), any money J****®*****®*- 
which as betwcoii him and bis hunllord he is hot liable to pay, 
can either recover it from the landlord or dednet it from the 
next rent payable ; and an intermediate landlord, who pays or 
allows such a sum, has the like remedy as regards his superior 
landlord (o). 

957. The amount of compensation for any improvement dn Agricultural 
under the Agricnltural Holdings Act, 1908 (p), or any enactment compenration. 
repealed by that Act, or under custom or agreement, may be set 
off against rent (9). 

968. Where a compensation charge has been imposed on Licensing 
licensed promises, a licence-holder who pays the charge may, compenratioB 
notwithstanding any agreement to the cuntr.ary, make a deduction 
from bis runt according to a scalo varying inversely with the length 
of his unexpired term ; and a similar deduction may be made by 
any person from whose rent a deduction has been made (r). 


Sect. 4. — Suspension. 

959. The lessee is not liable for rent accruing duo after (a) he EvIcUob. 
has been evicted from tho premises either by the landlord, or by a 
person lawfully claiming by title paramount, so long as the eviction 
continues (a). 


(m) & 68 Viet. c. eexiii., a. 173 ; see Earle t. Maugham (1863), 14 0. R. 
(h. s.) 626, on the corresponding provision of the Metropolitan Building Act, 
I80S (18 & 19 Viet. 0. 122), now repeulod. 

(n) 67 & 68 Viet, a 46. 

(o) Ibid., B. 27. As to enfranchisement rentoharge, see title Ooptholds, 
Vol. VIII., pp. Ill et K^. 

(p) Agiicultural Holdings Act, 1908 (8 Edw. 7, o. 28). 

iq) I bill., s. 31 ; and seo, farther, title Aouiculturb, Vol. I., p. 266. 

(r) liicoiisiag (duiisulidiition) Aot, 1910 (10 Edw. 7 & 1 uoo. 6, 0. 24). 
8. 21 (3), Soiled. Ill , Foi't II. ; and see title iNTOXiOATiNa Ltquoiis, p. 71, 
ante. 

(s) He remains liable for rent accrued due before the eviction, and hence, in 
resisting a claim fur rent, ho must show that it accrued duo after tho eviction 
(/WZflV. Camhell (LK44), 7 Man. & O. 386; 5e% y. Browne (1845), 7 Q. B. 
620 ; Newport v. Hardy (1845), 2 How. & L. 921), 

(a) Ttmlinaon v. Day (1821), 2 Brod. & Bing. 680 ; Prentice v. EUioti (1839), 
5 M. ft W. 606. If the landlord brings ejectment for a forfeiture, he cannot 
recover rent accruing after the issue of the writ ; his remedy is in damages for 
the detention of the premises [Birch v. (17 k 6), 1 Term Rep. 378 ; Jonea v. 

Carter (1846), 15 M. ft W. 718). An eviction by tlie landlord, in addition to 
stopping the rent, prevents him from forfeiting the lease for non-porformance 
of covenants (FeZZafZ v. (1862), 31 L* J. (o. F.) 281); but it does not 
disohargo the tenant from his oovenants other than for paymeoit of re&t» or put 
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To constitute an eviclion lor this purpose^ it is not necessary that 
there should be an actual physical expulsion from any part of the 
premises ; any act of a permanent character done by the landlord 
or his agent 'with the intention of depriving the tenant of the 
enjoyment of the demised preiuisos, or any part thereof, will operate 
as an eviction (b). Thus there is an eviclion if the landlord enters 
and uses the promises, the tenant remaining in possession (e) ; 
though a mere trespass by the landlord is not sufficient (d). It seems 
that it will be an eviction if the landlord induces the undertenants 
to leave by notice to 'quit, so that the premises are left 
unoccupied (e). 

v 

960. The mere abandonment of the premises by the tenant does 
not afiect hia liability to pay rent. If, however, the landlord subse- 
quently enters and uses the premises for his own purposes, this is 
equivalent to an eviction, and he cannot recover rent subsequently 
accruing due (f). And so, if the landlord relets the premises to 
another tenant who goes into possession, this operates as an eviction 
of the previous tenant, from whom the landlord cannot recover any 
rent which falls due after the reletting (g), even in respect of a sub- 
sequent period when the premises are unocciipiod (h)- But the 
landlord can protect himself by reletting on the tenant’s account, 
and giving notice to him accordingly (i) ; and it is no eviction if he 
merely enters for the purpose of protecting the house (h), or puis 
in a caretaker for the same purpose (Z), or puts up a notice for 
reletting (771). 

961. Similarly, in order to constitute an eviction by a person 
claiming under title paramount, it is not necessary that the tenant 
should be put out of possession, or that ejectment should be 
brought (70- A threat of eviction is sufficient, and if the tenant, in 


an end to the tenancy y. A (ISW), 7 C. il. 2G(>; Newton v. 

AUin (1811), 1 Q. B. 518). 

(5) Upton V. Townerid (1855), 17 0. B. 30 ; IIemlet\(onv. JUears (1859), 7 W. P. 
554 ; liuynton y. Morgan (1888), 22 Q. L. 1), 74, U. A. ; see IVheder v. Sieuen>*on 
(1860), 6H. &N. 155; notes to Salmon y. Sjnitk (IGGO), 1 Wms. Sauiid. (od. 
1871) 206. As to the alteration of tolls after a doiniso of them, see Harris v. 
Marrice (1842), 10 M. & W. 260. 

(c) Smith y. Raleigh (1814), 3 (Jamp. 513; Griffith y. Hodges (1824), 1 0. & P. 

419, 420. « 

(d) Hunt y. (7c^6(1775), 1 Cowp. 242 ; Newby y. Sharpe (1878), 8 Oh. D. 39, 51, 

0. A. 

(a) Bum y. Fhdps (1815), 1 Stark. 91. 

(/) Bird v. Defonoielie (1816), 2 Oar. & Kir. 415 ; Gray y. Owen, [1910] 1 
K. B. 622 (where, howoyor, the landlord recovered dainages for breach of 
agreement of tenancy). 

(g) Hall V. Burgess (1826), 5 Jl. k 0. 332, 333. 

XA) Walls y. Atchuon (1826), 3 iiing. 462. Formerly whore the reletting took 
pl^ between two rent days, the landlord could not reooyor the rent from the 
previoua rent day up to the reletting (ifa/f v: Burgess, supra)'; but apparently 
the rent would now oe apportionable for this piirposo; soe p, 482, postm 
(i) Walls y. Ateheson^ svtpra. 

(A) Smith y. Raleigh, supra ; Griffith y. Hodges, supra, 

(/) Bird V. DefonukUe, supra, 

(ill) Jttadpath v. Eberts (1800), 3 Esp. 225. 

(fi) Boa d. y. Barton (1840), 11 Ad. A EL. 307, 315. 
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r!on sequence of such threat, attorns to the claimant, he can set this Swr. 4. 
up as an eviction by way of defence to an action lor rent (o), subject Suspension, 
to his proving the evictor's title (p). But there is no eviction if the — 
tenant gives up possession voluntarily ( 5 ). 

962. The tenant takes the demised premises subject to any Pi^miies 
df'Jects existing in them at the time of the letting, and to any events becoming 
which subsequently affect their value. Ifeiico, unless the lease '**'^'*' 
contains express provision to the contrary (r), and with certain 
statutory exceptions (s), the rent continues to be payable notwith- 
Blanding that, in the case of a dwelling-house, it is at the time of 
letting (t), or su 1 )sequently (n) unfit for habitation ;* or, in the case 
o[ land near the seashore, that it is of no value (a) ; or, in the 
case of agricultural land, that . it is unsuitable for the intended 
iiso(&) ; or that the premises are subsequently destroyed by fii*e(c), 
or carried away by a flood (d), or inundated by fresh water (e); or 
occupied by an alien enemy (/) ; or that, by the landlord’s neglect 

( 0 ) 2*oole Corporation v. TFAiM (1846), 15 M. & W. 571; Curpenter v. ’7WAer 
(1857), 3 0. U. (W. 8.) 206, 234, 235. 

(p) Jordan v. (1735), Loo temp. ITard. 171; Simons y. (1834), 

1 liing. (n. C.) 272; Pooh Corporation v. Whitt, »itpra. Hut whore tho Igsboo 
hues on tho covenant for quiet on j oy lueut, it is Hullicioiit for him to allege genoi-nlly 
that the ovictor entered lawfully claiming title under thfj losaor, without setting 
nut particularfl of his title (AWer v. Pitrson (1792), 4 Toriu Bop. 617 ; Jiodgf^on 
V. Hast India Co. (1799), 8 Terru Kep. 278 ; see Siwnm v. ran, supra, at p. 278). 

^</) Pe Pmcry and Jiarnftt (1858), 4 0. 3i. (n. s.) 'J23. This is on acco-nit of 
the danger of coUnsion {Delaney v. For (lb.'»7), 2 0. 13. (n. a.) 768, 778 ; see Dunn 
V. Di Nnovo (1811), 3 Alan. & G. 105). 

(r) Sco Bcnnclt v. Ireland (1858), E. B. & E. 326; and a provision for 
Ra8pcn^ion of rent onl}' applies to tho ovonts sponliod in tho ])l■ovi^i<»ll (.Soaer v. 
y^/fon (1878), 7 Oh. D. 815 ; Manchestrr Dondtd Wurehouae Co. v. Carr (1880), 

\ 0. P. 1). 607). 

(«) As to the statutory conditions ns to fitness for habitation in the caso of 
«uiail dwolliiig-hoases, seo p. 503, f^ost. 

[t) tiari y. Windsor (1843), 12 M. & W. 68. This applies only to unfumishod 
houses ; as to fumishea houses, boo p. 569, post. 

(a) Arden y. PwZ/m (1842). 10 M. & W. 321, 328; Murraij v. Mace (1874), 8 
I. it. 0. L. 306 ; Collins v. Barrow (1831), 1 Mood. & B. 112, conti'a, is not law. 

(a) Meaih {Earl) v. Cuthhert (1876), 10 C, B. C. L. 395. 

{h) Sutton V. Temple (1843), 12 M. & W. 52, 62 ; compare Conolly y, Boeder 
(1819), 2 Stork. 625. 

""(c) Mcmk V. Coeper (1727), 2 Stra. 763 ; Baker y. Holipzaffell{\%\ 1 ), 4 Taunt. 45 ; 
hen V. Gor/on (1839), 5 Bing. (N. O.) 501 ; Marshall v. Schofield ifc Co. (1882), 52 
li. J. (q. b.) 58, 0. A. The rule is the same notwithstanding that the tenant has 
(‘ovonaiitod to repair, damage by lire excepted {Belfour v. ircsfon (1786), 1 
Torni Eop. 310; Uare v. Qrohes (1796), 3 Anst. 687) ; and though the landlord 
lefuses to lay out insurance money which he has received in rebuilding {Leeds 
V. Chedham {l^*Pl), 1 Sim. 146; Loffi v. Dennts ^1859), 1 E. & E 474) ; see 
p. 520, post. Conscquontly the landlord will not be restrained from suing for 
the rent {JlolJbMipffd v. Baker (1811), 18 Ves. 116 ; Leeds v. Chedham, supra). But 
in the case of xurnished lodging the rent ma^ be treated bv tho parties as 
iiccming from to day, and then the rent will stop if tho lodgings become 
useloBS through fire {Packer v. Qihhins (1841), 1 Q. B. 421). 

(ci) Carter v. Cummins (1666), cited 1 Oas. m CSh. 84. 

(e) Since, it is said, the lessee has the fiEh and usually the land con be 
reclaimed ; but it is different in case of invasion by the sen, since the right to 
fish is in the public, and usually the land cannot be reclaimed (1 Boll. Abr. 

2:30). 

(/) Faradine y. Jam (1647), Aleyu, 26. In such oases the tenant is bound 
H,L, — XVUI. li 
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of an obligation to repair, the promises have become useless to the 
tenant {(f). 

Similarly, a fixed rent reserved by_a mining le<aso continues to bo 
payable throughout tbe term, notwithstanding that the minerals 
have been worked out (/<), or are not worth the cost of working (i). 
If, however, no rent is fi^cd, but tlio lessee has covonanted to get a 
minimum amount of minerals, ho is not liable to pay royalty on 
this amount if in fa>;t it dues not exist in the laud {k). 


Apportion- 
ment in 
respeet of 
time. 


Sect. 6 . — AiqyortiontncnL 

963. Rent, whcUicr reserved or mn-de payable under an iiisfru- 
ment in writing or otherwise, is considered as accruing from day 
to day, and is apportionable in respect of time accordingly (/). But 


by his express contract, notwithstanding acoidoiit by inevitable noenssity; 
ron(ra, where an oblig.ition is only ini posed by law [ihid.) \ comparo HarrUon v. 
Nwth [Lord) (IHGT), 1 Cas. in Ch. 8S (wlioro no doc.isiofi is reported, but tho 
Lord Clianc«dl(ir said that ho w'oiild roUevo it be could). 

(n/) Surplice v. FamHn'orth (1844), 7 Man. & G. oTd ; but a lodger if he loavo-i 
abruptly through'tho landlord’s iniHcoiiduot is ])erh.ips only liable for ronli for 
the time of actual occupation ; see Kir/rman v. Jurru (lH.'li)), 7 Dowl. G78. 

(7/) iJute [Marquia) v. Thompson (1844), 13 M, & W. 487, 493. 

{i) Metiers Devonshire [Dulce) IGBeav, 2o2; ttvbjivayv, Sneffd , 

Kay, 627, 636; Sirdlcy v. yWson (1880), Id Ch. 1). 113, 119; see tillo Miyi>, 
Mineealb, and Qitaruies. 

(/f) Cliffeyrd v. Watts (1870). L. R. 5 0. P. 577, 587, 588. 

(1) Apportionment Act, 1870(33 & 34 Viet. c. 35), s. 2. At common law 
there was no apportionment of rent in rospect of time, since the rent only 
became payable on tho expiration of tho full quart(*rly or other period in respoc 
of which it was reaervod (Vlun'a Case (1613), 10 Co, liop. 127 a). Oonsoquontly 
when the landlonl was a tenant for lifo without pi>wor of leasing, and dicil 
between two rent days, the rent up to his death wos not reoovci’ablc', and the 
remainderman had an action for use and occiip.itio.'i only for tho rent since llio 
death [Jenner v. Moryou (1718), 1 P. \YinH. 392 , see lliirmick v. Foster (1609', 
Cro. Jao. 227 ; Hay v. Falmer (1728), 2 P. Wins. 501). This was remedied by 
the Distress for Pent Act, 1737 (11 Oeo. 2, c. 19), s. 15, which enubhjd ihe 
executors or administrators of tho tenant for life to recover au appoitioniMl ]>Hri 
of ihe rent up to the death; seo Re Smyths a Lnnaiicj Fjh parte Hwyth (1818), 
1 Swan. 337 ; title Equity, Yol. XLII., p. 29. But the Rtututo o'lly appli<Ml 
where the lease detorminod by the deatu of a tenant for life, and if the loasL.< 
was by an owner seized in foe simple, or by a limited owner witli power of 
leasing, tho next rent due aftor the death wont to tho hoir-at-law or devisee, 
or to the remaiudorman, and the personal ropresontatives of tho lessor couhi 
claim no part of it ; see note to lie Smyth^ a Lunatic, Ex fjarie Smyth, supra 
This caso was jirovided for os regards tenants for life by tho Apiiortioninont An, 
1834 (4 & 5 Will. 4, o. 22), s. 2, and tho same Act [ibid., h. 1), oxtoiidod tli<' 
Distress for Rent Act, 1737 (11 Oeo. 2, c. 19), to all cases whoro louses woir 
determined by the dv*ath of the lessor, although not strictly tenant for life. 
to the construction of the A])portionment Act, 1831 (4 & o Will. 4, o. 22), h" 
Plummer v. fVhitrley (1859), Juhxi. 686, 590; SL Atthyn v. St. Auhyn (1861), i 
Drew. & Sm. 611 ; Douoidaon v. Vonaldaon (1870), L. R. 10 Eq. 635, 639 ; /’•' 
Arigluey's {Marquis) Estate, Pagel v. Aiv^leaey (1871), L. R. 17 Eq. 283, But Um 
A p^rtioiiment Act, 1834 (4 & 5 Will. 1, c. 22), did not enable an apportionment 
to oe made between the poi-sonal representativos and tho heir or dovisoe of a 
lessor who was entitled in foe simple (Browns v. Awyof (1844), 3 Bare, 173. 
lieer Beer (1852), 12 C. B. 60 Re Vlnlow's Estates (1857), 3 K. & J. 680); 
nor did it apply where the rent had out been roserv^ by au instruriieut in 
writing (Re Markhyt a Lunatic (1839), 4 My. & Or. 484; Mills y. Trimmer 
(1869), 4 Oh App, 320) ; and it might be excluded by express stipulation 
(Apportionment Act, 1834 (4 & 6 Will. 4, c. 22), s. 3); see TyrrM v. Gkffk 
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llio apportioumeut does not accelerate the time for paymeot of the Siov. B. 
njiportioncd part. In the case of a continuing rent, the apportioned Apportion* 
fiart becomes payable wlien the entire portion of which it forms a meat. 
]«irt becomes pavahle, and not before ; and in the case of a rent 
which is determined by death, re-entry, or otherwise, it becomes 
piiyahle when tho next entire portion of the rent would have been 
payable, and not before (iv). Uut apportionment is allowed only of 
1 cut accruing due at tho date of the event which necessitates the 
apportionment. Sums made payable in advance, and already due 
bofore such event, are not a])purtioned (n). 

Per sons entitled to tho ai^portioned parts of* the rent have Reoov^ of 
rcspoctively tho same remedies for recovering the same, when 
]fayablo, as they would have had for recovering the entire portion “ ' 
of rent if entitled thereto respectively ; but the lessee or the land 
id not to be resorted to for an apportioned part of an entire or 
(‘ontinuing rent spocifically. The entire or continuing rent, including 
ilio apportioned part, is to be recovered by the heir or otlier person 
then entitled apart from apportionment, and the. apportioned part 
is recovcra.blo from tho heir or other person by the executors or 
other parties eniitlod thereto (o). 

All apportiomnout can he mndo, not only as between the persons Apportion- 
entitled to tlie rent, but also as against a tenant whose liability 
for rout ceases ( p), or changes its character (q), between two rent days ; 

.md after the day when tho entire portion of rent has, or would 
Iiavti, fallen due, the proportionate part is recoverahlo against the 
tenant as rent due under the lease (r). Consequently a lessee who 
-urreiiders his lease between two rent days is liable for rent up to 
■ lie surroTidor, and a lessee on whom a lessor lawfully re-enters 
is liable for rent up to tho re-entry (s). But he is not liable if he 
is wrongfully evicted (t). 

‘2 Ilrnw. 6(j. TliP A]ii)()vtioiiinent Act, 1870 (38 & 34 Viet. c. 35) (which 
.('■‘Dean 1)6 oxr.ludrd by expvoKS stipulation (i^., s. 47 ; see Jfe Mer&lUh, StoM 
V Mereilitli (IK08), 07 1j. J. (cii.)4(IO),ui6otBth«BocadOS,audinukcsTeiitap])Oition- 
titiK) guni'iiuly (hco Ilwiiiyiuce v. liurhe (1873), 7 1. B. Eq. 186, 189) ; and it 
sipplioH whether the inRlniiiient caino inio oporution before or after tho ctom- 
:ti('iic(iii)ent of thn Act (He Ohtic’e Kslaic (1874), 1j. It. 18 213; IJtisluck v. 

I'nHey (1874), L. E. 19 liq. 271 ; Lawrme v. JLawrenre (1884), 26 Ch. I). 795) ; 
but it Berma that it does not alter thu ooustructioa of a will proriously made 
[Jriiee V. Oqk (1872), 8 Ch. App. 192). 

(in) Apportioument Act. 1870 (33 & 34 Viet. c. 36), s, 3; Re VnHed Clult and 
lltilel Co. (1889), OU L. T. 605 ; see Re Lucae, Rarieh y. Hudeon (1885), 65 L. J. 

(oil.) 101, C. A. 

(n) EUia V. Rowl^Aham, [1900] 1 Q. B. 740, 0. A. 

(») Apportioumeut Act, 1870 (33 & 34 Yiot. o. 35), a. 4. 

(;i) Hwnnsea Bunk v. Thomas (1879). 4 Ex. I). 94; Hartcup <fc Co. y. Bell 
fl SS.}), Cab. & El. 19; Re Johnetm, F,sr. park BlacMt (1891), 70 L. T. 381; 
iiiohtiliiiar (lie oaae of eviction by title paitunount (Elvidge y. Mddm (1889), 24 
I- E. Ir. 91), 

(y) See title Dibtbess, Vol. XL, pp. 172 — 174 (company in liquidation). 

(n See Re If'tfsun, Ex parte Ututinye (.Hord) (1893), 62 Ij. J. (a. b.)_ 628, 632; 
and it has been hehl that an assignee is only liable for the apportioned leat 
fi(iin the iisaigninont (Oiaas y, l‘ttttereo}i, [190*,^ 2 1. E. 660). 

(*) ForuKuTy this was otherwise; boo Orimman y. Legge (1828), 8 B. ft 0. 

324 ; rompai-e Sloi-Js y. Shariie (1838), 8 Ad. ft EL 360 (as to sorrendur) ; and 
‘■'-'0 Olderehaw y. tfuH (1810), 12 Ad. ft Fd. 690 (as to re-outry). 

((} QlapJjom y. Draper (1885), Oab ft El. 484: oompate p. 460, onla 
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964. Bent is apportionable in respect of the demised premises ; 
and this may become necessary either because the reversion has 
In en severed so that diffetcnt portions of tho rent are payable to 
dii'i'eront persons, or because tlie lessee has ceased to l^c in possession 
of the whole of the demised premises. 

Kent is appovtionablo upon a soverance of the reversion, whether 
this takes place by tlio act of tho parties or the act of tlie law (a). 
Thus it is apportionable where tho reversion is severed by grant of 
a part to a stranger or to the lessee (b) ; and where it is severed on 
tlie death of tlio lessor, whether under liis will((. 0 , or by virtue of 
his intestacy (ff). But in order that tho apportionment may be 
binding on tho lessee, it must be made uithhisconsentor by judicial 
process (e). 

The rent is apportionahle where the lessee cocases to have 
I'ossession of part of the deuiisod premises, provided this is not duo 
to unlawful eviction by the lessor. Thus it is apportionahle where 
tlie lessee surrenders part of the premises (/’) ; or where the lessor 
re-enters upon part for a forfeiture under a special condition for 
re-entry allowing this to bo done ( 17 ), or where tho lessee is evicted 
from part by a person lawfully claiming under title paramount (/<), 
or where a part of the preinises is destroyed by an iniiudii.tiori of 
the sea(0. The lessee claiming apportionment on any of ilioso 
grounds must prove the apportioned value of the land withdrawn 


(а) Littlotoji’e Tenures, s. 122; Co. Lilt. 148 11 ; (\jlfina mul Ifardiuy's Cum 
(151)7), J3 Co. Rop. 57 ; see IJailley v. Madduehs, [181*0] 2 Cli. 1U9; and now, 
on sevorunco «<f the lovor&ion, rent is aunoxed I 0 tlio severed poitious by 
statute ; soo p. 597, 

(б) Wfst V. iMSseh OCOl), Cro. Bliz. 851. 

fc) Kwer v. Moyle (IGOD), (.ro. Eliz. 771. 

(d) i.f., where the lea.'so includes freehold and leasohold preiniscs [Moodu 

T. Uamance (1017), u Bulst. 15a. Siuiihurly, whoro tlie rout is re^ol'V(‘d m 
respect of a lioii&e and fiinnturo. and these devolve upon different persons, tho 
rent is apportioned, notwilhsiandiiip; it issues only out of ibe Louse 

[Salmon v. MaU/ieius (1811), 8 M. & W, 827 ; see p. 408, ante). 

(e) JJfisd V. (1822), o li. & Aid. 876; Sivanscn Corporation v. Thomu& 

(1882), 10 Q. U. D. 48, 51 ; see Collins and Uardintfs (/nsf, supra. In case of 
co-lessees both should be parties to an action fur ajipurtioumont [Siaff’ord v. 
London [City) [VI 1 Stra, 95). As to apportiuiiinent of a rent-charge, see 
Co. Litt. 14Sb; Hartley v. Mwhlorha, enpra. 

(/) Smith V. MaliuyH (1607), Cro. Jac. 160; Co. Litt. 148 a. 

(^) Walker's Case (1587), 3 Co. Rep. 22 a, 22 b; Co. Litt. 148 a. Und»'r 
certain statutes the lessor may resume possession of part of the lands, or pari; 
of the lands may be taken for public piirposos, and provision is made for 
apportionment of tho rent; soe Afrricultural Iloldings Act, 1908 (8 Kdw. 7, c. 28), 
s. 23; title AGRlourAUKE, Vul. I., p. 242; Lunds Chiusos Consolidation Act, 
1845 (8 & 9 Vi'. t. c. 18); title CoMrunsoiiY Pcuciiahk of Land and Com- 
pensation, Vol. VI., pp. 138, 147 ; aa to land taken under Die Church Uuildin:,' 
Acts, see Church Building Act, 1854 (17 A- 18 Viet. c. 32), s. 1 ; or for sites Ibr 
schools under School Sites Acts, 1841 (4 & 5 Viet. c. 38) and 1844 (7 & 8 Viet, 
c. 37), see titles Kcclesiashcal Law, Vol. XI., pp. 425, 724 ; Eduoatxon, 
Vul. Xlf., pp. 118 ct aeq. As to allotments, see title Allotments, Vol. L. 
pp. 332 et eeq. As lo provisions in the lease for resumption of possession, sse 
p. 459, ante. 

[h) Walker's Case, supra; Smith v. MaJinya, supra; see Stevensim v. Lamhaid 
(1802), 2 East, 575; Doe d. Vaughany, Af^/er (1814), 2 M. & S. 276; Tomlit^<^ 
V. Day (1821), 2 Bred. & Bing. 680;- Bartley v, Maddocks (1899), 47 W. B. 573. 

(f) 1 Boll. Abr. 236 ; see p. 481, ante. 
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from the demise (j), ascertained at the date of such withdrawal (Jb) ; Bbot. 6. 
and the right to apportionment depends on the person claiming Apportion- 
jl being in possession of the land, whether as original lessee or as ment 
assignee ; that is, the rent must be payable under a contract real, 
or under a contract arising out of ijrivity of estate ({)- Where the 
lessee has assigned the lease and is sued on his personal contract, 
he may possibly be liable for the wliole rent, notwithstanding that 
the assignee has surrendered part of the premises (m). 

But there is no apportionment in favour of a landlord who Unlawful 
unlawfully evicts the tenant from part of the demised premises, and eviction, 
no part of the rent is recoverable so long as the eviction con- 
tinues (n) ; nor can the landlord recover in an acirou for use and 
i).*ciipation in respect of the part of the premises retained by 
ilio tenant (n). Similarly, where the lease includes laud and chattels, 
and the lessee is unlawfully evicted from the land, there is no 
iipjiortionment (p). 

Where part of the premises is held by a third person inability 
riglitfully claiming under a title adverse to the lessor, so that the iciake 
lessee cannot obtain possession, the result is the same as in the case 
ol unlawful eviction by the lessor, .and no part of the rent is 
rt^covcrable (q). And so, too, where the lease is by parol, and part 
‘A the premises is held under a prior lease made by the same lessor, 
r^inco the parol lease carries no interest in the reversion (r). But 
whore the later lease is under seal, it carries the reversion in the 
h'lrb of the promises already let, as well as the Lnmediale possession 
ol the rost, and the whole rent is recoverable («). 

Sect. 6. — liecovet'y. 

Sur-Sect. 1.— 7?Mereaj. 

965. The landlord has, as incident to his reversion, a right to Distraw. 
distrain for arrears of rent upon all goods found upon the premises, 
which right, together with the exceptions thereto and the restrictions 
tliereon, is fully dealt with elsewhere (t). In certain cases, moreover, 

(y) Smith v. Malinga (1607), Cro. Jac, 160; Go. Litt. 148 a. 

(/c) Salta V. Batterahy^ [1^10] 2 Iv. R. 1«15. 

(/) Weat V. Laaada (1601), Cro. Eliz, 851 ; soe Walkar'a Caae (16S7), 3 Co. Rep. 

22 a, 22 b. 

(m) Steveuaoii t. Laitibnrd (1802), 2 Easst, 575 ; we Dat/ntim v. Moryan (1888), 

22 Q. B. 1). 74, 0. A. ; but compare Swansea Corporation v. Thomas (18S2), 10 

B. I). 48. 

(a) Morrison y. Chadwick 1 0. B. 266; seoFurnivaUv. (7roi/« (1860), 

8 (J. B. (N. s.) 40G. 

(o) Upton Y. Toiifnend (1855), 17 0. B. 30; see Reeve v. Bird (1831), 1 Or. M. & 

11. 31, 36 ; Hutchinaon v. Taylor (1884), 77 L. T. Jo. 120 (in tl\a county coiu't) ; 
lltZrton V. Barne (1889), 24 fj. K. It. 14, 27, 0. A. ; contra, Stuker v. Coojicr 
(1814), 3 Camp. 514, n. ; Smith v. Raleiyh (1814), 3 Camp. 513. 

( p) In this case there is the further reason that the rout issues wholly out of 
the land, and is therefore gone (Eniott v. Ode (1591), Cro. Eliz. 255 ; see Recui 
V. Lawnae (1502), Dyer, 212 b (see p. 466, anfe) ; though this reason is not 
operative whore the title to the land and goods is lawfully severed ; see Salmon 
V. Matthewa (1841), 8 M. & W. 827. 

(7) JJolgate v. Kay (1844), 1 Oar. & Kir. 341. 

(r) Necde v. Mackenzie (1836), 1 M. W. 747, Ex. Cli. ; Watson v. Waud 
(1853), 8 Exch. 33oy 339. 

(a) kccleaiastkal CommUaitmera of Ireland v. O'Gonmr (1858), 91. 0. L. IL 242 ; 
hoo p. 404, ante. 

(0 See title Distress, Vol, XL, pp. 115 «< aeg. 
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the landlord may distrain on goods which are not upon tie 
deujiaed premises (a). 

Sub-Secu 2^— Action. 

966. Where the lease is by deed, an action for arrears of reiit 
can be brought (h) on tho express covenant for piiviuent of reiii 
contained in tlu; lease, or, if there is no express covenant, on thii 
covenant implied by the reservation of renl(c'); and shnilurU, 
W'here the lease is by parol, an action can be hroiiglit on tlie oxpro.'"-! 
or implied agreement for ijaymout of rent. In these actions ih.c 
rent is recoverable by virtue of tho contract, and, save whore the 
tenancy is at wtil (d), it is not necessary to show that the tenant ha.s 
been in occupation (e). In order that an action may be brought on 
a guarantee for rent, the guarantee must be in writing, and must 
be given to the landlord (/). 

967. Provided there is no lease under seal the landlord may also 
bring an action for use and occupation to locover a reasonable 
satisfaction for the lands held or occupied by the tenant (fz). This 
remedy is available where a person has been in occupation of land 
witliout an agreement fixing the amount of rent ; but the action 
may also be brought when a certain rent has been reserved by 
a verbal contract or by an agreement not under seal (h). In either 


(a) See note (0» P- ^*^*^®* 

As to tho effeut of distress upon tho remedy by action, end as to tho 
effect of obtuininpr jucl(>mont upon tho right to distrain, seo litlo Distukss, 
Vol. XI., pp. 1.V2. Ifjli, 181. 

(c) See p. 407, ante. As to the recovery of interest, seo (!)ivil Proccduro Aot, 
1833 (3 & 4 'Will. 4, c. 42), s. 28; and as to aetions, eoo title Action, Vol. 1., 
pp. 1 et eeq. For the tiui© limit on actions, see title Limitation of Actions. 

(fl) Seep. *134, ante. As to rocoveriiig rent by specially indorsed writ, sue 
title PllACTIOl] AND PnOCKDOHE. 

(s) See IkUuais v. linrlrich (IHOO), 1 Salk. 209. But the rent will not be 
payable if the lessee has absluined from entering until poifonuniico by the 
lessor of a condition precedent, such as obtaining a licence from the superior 
landlord to caiT}' on u particular trade [Bmok v. t'hUher & Co. (1877), 37 L. T. 
100 ). 

(/) Naali V. Siiencer (1896), 13 T. L, B. 78. See title Guauantee, Vol. XV., 
jjp. 448 et aeq. For form of guarantee, seo Fncyclopmdia of Forms and 
Frccedoiits, Vol. VI., pp. 248 ti aeq. 

{g) Distress for Bent Act, 1737 (11 Geo. 2, c. 19), a. 14. An action of debt 
for use and occupation lies at common law, und is not d*'fonted by proof of a 
demise not under soal reserving a cciluiTi rent. Tho statute established tlie 
action for uso and occupation, but did not introduce it {Qihatrti v. Kirh (1841), 1 
Q. B. 850 ; see Bev&rley v. Limoln (his Light and Coke Co. (1837), 6 Ad. & EL 
829, 839 ; and compaio /Af/i y. littrgesa (1826), 5 B. & 0. 332). An to signing 

i 'udgment in the action on admissious in the jdoadings, see TIaimer {LoTd)y, Flight 
1876), 36 L. T. 279, 0. A. Wliere a rentcharge issuos out of land a t^enant for 
years cannot be made personally liable to pay it {He Uerhage JHentB, Greenwich 
Charity Commiaawnere v. Green, [1896] 2 Oh. 811) ; see title BentohabGSI 
AND Annuities. 

(A) Or perhaps .by ineffoctual demise under seal (EUioU v. Rogers (1800# 
4 Esp. 69] ; and os to the fmm of action, see Arden v. ruUen (1842), 9 M. & W. 
430. A tenancy is created by occupation and payment of rent so as to enable 
the action to be brought {dmline v. JiiU (1854), 2 W. R 268; see Eairdcn v. 
Hesketh (1850), 4 H. & N. 175) ; and tho arlion lies where a tenant holds ov^^t 
under such circumstances that a yearly tenancy (see p. 440, ante) is created 
(Belfier tV. £^t72co£P (1850), 19 L. J. (Q. B.) 295); or holds over without 
iODanev IHurhu v. Eanrahan (1667). 15 W. B. 990) ; but an accidental holding 
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rii!>o the compenBation is recovei'ed as dauiHges for breach of an saov. 6, • 
(Apress or implied agreement to pay for the ase of the land, and, Recovny. 
^^llero the rent has been fixed, this is evridence of the amount — 
of damagea to be recovered (i), and is usually decisive O'). The 
iicfcion only lies if tlie tenant has actually entered on the 
jiromises (A;), and if he has entered vrithout any period for the 
liiiiaucy being fixed, the landlord can only recover in respect of 
{lie period of occupation (f) ; but if be has entered under a contract 
fixing the period, the compensation is recoverable in respect of the 
wliole period, notwithstanding that the occupation has not lasted so 
longOa)' Bince tho action is based on occupation, the landlord 
cannot recover in it a rent payable in advance (m) ; and to mainfain 
it he must show an express or implied contract with himself (o), 
and he must liave tho legal estate (p). But a legal title by estoppel 


ovoT [or a Rhort lirno dooB not inulie t>io tenant liaLlo for the ‘^'hole quarter 
[fhai/ V. iit/mpai 11 C. }t. (N. s.) 520; or whore there is pormissive 

t.( l iipiition without any (Ictiiiso {Hiumfdl v. Driniimoud (1848), 14 Jur. 678, n. ; 
liiiiffrfj V. Brmlhy (1848), 6 C. 11. 890) ; or whore, without any Burrender of a 
previoufl lease, n Hubstitutod tfU'aui has been accopted bv the landlord (Phippa 
Hcnlthurfie (1817), 1 13. & Aid. 50; Jfyffn v. Moiihes (lS31), 6 C. & P. 411; 
Pn*ri/ /.(ine Co. v. Chapman (1848), 1 Car. & Kir. 14). (Vciipation in anticipa* 
lion of an intondod lease will render the occupiei* liable {ihtpja v. Warwicktr 
(1852'), 3 Car. & Kir. 40; Smith v. Eldruiye (1854), 16 C, 11. 280: Pawra v. 
prv'iimj (1874), 81 L. T. 05) ; unlepfl the leuso goes off tlirough the lessor's 
t'liulL (/i'f/wf5«// V. IVrif/hf (1821), J 0. & P. 589); and see p. 485, anfe. 

(i) ilislroBS for Kent Act., 1787 (11 Geo. 2, c. 19), s. 14. 

(j) Sou ij'rdtfin v. Mfca (1878), 7 Ch. I). 839. Hut whore the ienanthas not bad 
full enjoyment of the premises, the jury may disregard tho rent i-eserved 
(TomimauN y. Day (1821). 2 Ilrod. & Bing. 080) ; and if no rent has boon agreed 
on tboy nniRt give Buch ii puiii as the occupuliouis worth {Thelford C^a-pt^ntion 
V. Tyler (1845), 8 Q. 11. 95, 100). Evidence may be given of a parol agreemont for 
Oio purpoHO of ascertaining the rent, uutwithstaiidiiig that by reason of tlio 
Natuteof Praudfl (29 Gar, 2, c. 3) it Ls unenforceable (71e Malina\. PoUon (1815), 
Holt (N. r.), 47). 

(k) Kdqe V. Strnffi^a (1831), 1 Cr. & J, 391 ; Clarke v. Wtbh (1884). 1 Cr. M. & 
29 ; IIvw V. Knwett (1885), 3 Ad. & El. 059, 600 ; Wvolley y. H (1837), 

T 0. & P. 610; Lowe v. Roaa (1860), 5 Exch. 5o8. Tho woi-ds of tho statute 
held or occupied ” (see the text, supra) do not rocogzn'so a lioldiiig a.s distinct 
from an CiCciipation (fco Ltnoe v. Itoayj supra, ovoriiilmg tho ooiilrfiry dviiim of 
'i’l-NDAL, C.J. in Jfkiua v. Humphrey (1840), 2 C. 11. 054, 057). Putting up a 
bfuinl lor lotting {SulUvan v. Jonts (1829), 3 C. & P. 579), or sending ni jicrsons 
to clean and de(‘.orale tho promises, is evidence of occupation {Smith v. Tim^rt 
(1841), 2 Mail. & G. 841 ; see also 7W//ey. D^Vitniivh (185.8), 13^0. H. 892); 
*md occupation by an under-lousiut is sufficient [Bull v. Sihhs (1799), 8 Term 
Hep. 827 ; Neal v. Snirid (1882), 2 Cr. & J. 377), or by a co-tenant {iB\r\siy v. 
Tunered (1840), 7 M. & W. 127 ; Electric Telegraph Co. v. HJvorc (1861 h 2 P. &P. 
303). 

(0 Qiham v. Kirk (1841), I Q. E. 850, 856. 

{ni) Smalhcood y. Sheppards. 2 Q. B. 627, 629; see Pinero v. Judson 

(1829), 6 Bing. 206; Jones y. Jleyvolds (1836), 7 0. & P. 336. 
in) Angcll v. Bandall (1867), 16 L. T. 498- 

(o) Uxo action for use and occupation is one of contract, ntul is founded on 
the relation of landlord iind tenant, and thereforo reqiiiics evidence of an 
occupation by tlie permission of, and under a contract with, tho plaintiffi 
(Churchward v. Eord (1857), 26 L, J. (EX.) 354; Slvptr v. Saunders (1860), 29 
i-i. J. (ex.) 275). 

(p) Cobb v. Carpenter (1809), 2 Camp. 13, n,; Harris v. Booker (1827), 4 
Bing, 96. A. cestui qne trust should not suo {Morgell v. Paul (1823), 2 Man. By. 
(K. n.) 303). 
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is sufficient, where, for instance, he has let the premises to the 
defendant (q), or where the latter has recognised his title by payment 
of rent (r). 

968. An action to recover rent reserved by a lease under seal 
is subject to a limitation of twenty years, and consequently arrears 
for that period can be recovered (a) ; in other cases only six years’ 
arrears are recoverable (1). 


Part VII. — Rates and Taxes. 

Sect. 1 . — Ldahility in the Absence of Agreement, 

969. Eatos, taxes, and other burdens on land and buildings 
imposed by public authority are either taxes imposed directly by 
Farliament, or rates and charges imposed by local authorities 
acting under statutory powers- Taxes of the former kind include 
income tax (a) and land tax (a). 

The ordinary rates levied l)y local authorities are the poor 
rale and general district rate, and these are in general assessed 
upon and payable by tlie occupier (6) ; but where premises are let 


( 9 ) Hence nn auctioneer may sue if he has let as principal {FMer v, Marsh 
(1865), e B. & S. 411); but not if ho is known to let only as agent {Evans v. 
Evans (18S5), 3 Ad. & El. 132). 

S Dolbif y. lies (1840), 11 Ad. & El. 335; see Allasm y. Stark (1838), 9 Ad. 
. 255.' 

(a) Civil Frocodnro Act, 1833 (3 & 4 Will. 4, c. 42), s. 3; Darhy v. Tennaut 
(1885), 53 Ti. T. 257 ; T)me(jan v. Neill (1885), 16 L. R. Tr. 309. 

{i) Real Property Limitiation Act, 1833 (3 & 4 Will, d, c. 27), s. 42 ; see title 
Limitation of Actions, where the subject Is fully discussed. 

(u) See, generally, title Income Tax, Yol. XYI., pp. 607 et seq^. 

{a) See title Land Tax, pp. 307 tt sra., ante. 

(5) Where tho rateable value does not excood in London £ 20 , in Livorpool 
£13, in Maiichostor or Birmingham £10, and elsewhere £ 8 , tho owner may 
agree with the overseors to be liable for tho poor rates, whether the premihOH 
are occupied or not, and he may be allowed a commission not exceeding 25 per 
cent, on tho amount of tho rate (Poor Rale Assossmont and Collection Act. 
1869 (32 & 33 Viet. c. 41), s. 3) ; or tlie overseers may, as regards such promises 
(provided they include a dwell ing-housoV assess the rato on the owners instead 
of the occupiers, allowing an atotemeni of 15 per cent., and if the owner is 
willing to be rated whether tho promises are occupiod or not, a farther ahato- 
ment not exceeding 15 ^r cent, {ihid.^ b. 4 ; see Nofrwood Overseers v. Sal ter f 
[1892] 2 B. 118). This Act impliedly repealed the Poor Relief Act, 1819 
(59 Geo. 3, c. 12 } (Sturges Bourne's Act), s. 19 {West Ham {Churchwarden a etc.) 
V. Fourth City Mutual Building Society ^ [1892] 1 Q. B. 654 ; compare West Havx 
Overseers v. Bes (1883), 8 App. Gas. 386 ; and see titles Poob Law ; Rates anp 
'Rating). Similar provision is made by the Public Health Act, 1875 (38 & 39 
Yiot. c. 55), 8 . 211, as to the general district rate. The owner instead of tho 
oocnpier may at the option of me urban authority be rated ( 1 ) where the ratu- 
able value of the premises does not exceed £ 10 ; ( 2 ) where the premises are lot 
to weekly or monthly tenants ; and (3) where the premises are let iii separate 
apartments, or where the rents become payable or are collected at any shorter 
period than quarterly. The rating in such oases is on not less than two-thirda 
or more than four^fiitha of the net annual value, or, if the premises are rated, 
whether occupied or unoccupied, at one-half the rate whioh an occupier would 
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to the oocapier for a term not exceeding three months, he is entitled 
to deduct the amount paid by him in respect of poor rate from 
rent due or accruing due to the owner (c). 

Special charges may be imposed by local authorities for paving, 
liglitiiig, and drainage expenses, or for the abatement of nuisances. 
A local authority usually has the option of recovering these from 
the owner or the occupier, but the occupier, if he is required to pay, 
is entitled to deduct the whole, or a specified proportion, of the 
amount from his rent(d). Where under a local Act a drainage 
rate is payable in the first instance by the tenant, with the right 
to deduct the amount from his rent, and the rate iq recoverable by 
distress, the tenant to bo charged is the tenant in whose time the 
rate accrued due, and not the tenant for the time being (e). ' 

Shot. 2. — Construction of Covenants for Payment of Rates and 

Taxes. 

970. Any agreement depriving the tenant of liis right to deduct 
->0 landlord’s property tax from his rent is void (/), and in certain 
i'.er cases the landlord is debarred by statute from shifting a 
irden, which tho legislature has imposed upon him, to the 
•mant (g) ; but in general, where a tax or rent is primd facie to bo 
rorne by one party, it is competent for the parties to agree that 
it shall be borne by the other. Thus, while drainage and paving 
expenses, and expenses of the abatement of nuisances, under the 
Htalutes already referred to (h), if recovered from the occupier, are 
io be deducted from rent, yet in each case the right of the 
occupier to deduct the amount paid by him from his rent is subject 

pay (/{. V. Barclay (1882), 8 Q. B. D. 486, C. A.). See, fui-ther, title Ratjbs Aim 
Hating. 

(r) Poor Bate ABsessment and (Jolleotion Act, 18G9 (32 & 33 Yict. c. 41), s. 1. 

(d) See p. 477, ante, aud titles IIiauwATS, STassTs, and BameES, VoL XVL, 
pp. 201 a tfq., 211 et seq . ; PuHLio Uealtu akd Local Aduinistbation. 
'I'lio tenant cun recover from the owner the cost of abnliug a nuisance arising 
f'om structural defect as to which the sanitary authority serve a notice under 
tho Public Health (London) Act, 1891 (54 Ado Yict. c. 76) (fifei>hardty. Saunderi, 
[1892] 2 Q. B. 452). 

(e) JMwsrm v. Linton (1822), 5 B. & Aid. 521 ; and compare Spencer v. Parry 
(1S3d), 3 Ad. & £1. 331. As to such drainage rates, see title Land Ihpbove- 
XiKNT, pp. 275 et seq., ante, 

(/) As to landlord’s proporty tax (t.e., income tax), and as to tithe rontcharge, 
><ee p. 476, ante). As to whetnor a covenant for payment of rates and taxes 
liirmorly included tithe rontcluirgo, see Pariah v. Slteman (186U), 1 De G. F. 
& J. 326 ; Jeffrey v. NcaJe (1871), L. U. 6 0. P. 240 ; Lockwomt v. IVilaon (1874), 
43 L. J. (0. p.) 179. 

( 9 ) B!.g., the right of the tenant of a puhlic-houso to deduct from his rent a 
certain proportion of tho compensation charge cannot be excluded by agreo- 
innut (see title Intoxioatino IjIquobb, p. 74, ante, and see p. 479, ante). 
Where, as in this case, a burden is imposed by statute on the landlord “ not- 
withstanding any agreement to the contrary,” these words iucludo agreements 
made after &e passiug of the statuto ( iVoaler v. North Eastern Breweries, [1910] 
1 K B. 247, where the dictum of Pabee, B., to the oontrory in Be Knight, 
^ ’Wynne v. Knight (184^, 1 Exch. 602, was not accepted). 

(it) Le., Metropolis Management Act, 1855 (18 & 19 Yict. a 120) ; MetiopoliB 
management Amendment Act, 1862 (25 & 26 Viet. c. 102), s. 06 ; iSiblic Health 
Act, 1875 (38 & 39 Yict. 0 . 63); iMvate Street Works Act, 1892 (55 ft 56 
Viet. 0 . 57) ; Publio Health (Loudon) Aot, 1891 (54 ft 55 Yict. 0 . 76) ; lae 
PP- 477, 478, €Mte. 
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San. s. to any agreement to the contrary (t). But an agreement by the 
Construe* tenant to pay outgoings will not extend to rates or taxes of a new 
tlon of kind imposed by virtue of subsequent legislation, unless it is expressly 
Covenonts provided that it shall include both present and future outgoings Ik). 

for Payment 

— 971. The word “tax” in its widest sense includes all money 

Meaning of raised by taxation (/), and it may, therefore, include parliamentary 
taxes— tliat is, taxes levied directly by Parliament, usually for tlm 
beneiil of the whole kingdom (<»), and also rates and other charges 
levied by local authorities under statutory powers (n) ; but, as a rule, 
it denotes parliamentary taxes, and an agreement by the tenant 
to pay taxes will bind him to pay the landlo)‘d’s proportion of the 
land tax, and also other parliamentary taxes which are payable by 
the landlord, in the absence of agreement to the contrary (o). 


Landlord's 
coveniirit to 
pay rales 
and taus. 


972. Under an agreement for letting at a specified yearly rout, 
including all rates and taxes/’ the tenant is entitled to deduct from 
his rout the ^vholo ol the poor rates paid by him {])), lint whore tlm 
landlord covenants to pay iho hind lax and the premises are let at 
a ground rent, and subsequently the tenant builds and obtains 
an improved rent, so that the land tax is increased, the covenant 


(i) As to deducting tho oxponsos frotii I'oiit under those statutes, see p. 477, 
anie. 

{k) Mile E7id Old Town (Vestry) v. Whithy (1S98), 78 L. T. 80 ; conipnve JSto/i 
Collide Y. London Corporation, 1 K. JJ. 617, (\ A. 

(l) Mitchell V. Fordham (1827), 6 B. & (J. 274, 277. 

(m) Bedford Union GuardUim v. fUd/ord J tn]trovemfnt Conmiasiojiera (l8o2). 
7 Exch. 777, 779 ; such ns tho hind tax {Ilu water v. Kithjcll (1098), Curth. 40.'^ ; 
Manning v. Lnnn (18 lo), 2 ('ar. & Kir. 18); see Christ^ a nosintal (f/o/trnw*) 
V. Ilarnhl (1841), 2 hlsn. & G. 707 ; but a county or municipal or olhfir 
[Bedford Union Gnardianay. IMford Improvement (hmmiaaiomrs, anpra ; Fal/ntr 
v. Farit It (lS4o), 14 M. & W. 428), or a rate levied under statute on porKons 
Hahlo for the ropuir of a bridge (Baker v. GreenhilL (1842), 8 Q. B. 148), is not a 
parliuiriontury tax. 

(n) Thi'H, “paiochicil ta.xos*' include poor rates (/?. v. Tom (1780), 1 Doit.*, 
(k. «.) 401); and other rules raised om of poor iiites (II. v. Ayleahury v'iih 
Walton (InliabtkinU) (1840), 9 U. B. 26]) ; but though “taxes" by itself may 
include pool- rates (Mitchell v. Fordham, anjn a), yet poor rales are not inchnlf d 
in a covoiiaiit by tlio lessor to i)ay “nil taxes on the land demised," sJiirc thrf 
poor rate is not a tux on the land, but a })orBonal charge on the occupier in 
respect of the land (Thccd v. Btarhey (1724), 8 Mod. Bop. 314 ; Bowls v. (hlfa 
(1776), 2 Cowp. 451, 452). 

(o) Arran (Ctfunt) v. Crisp (1694), 12 Mod. Bep. 64; Amficld v. White (1S2.V;, 
By. & M. 246 ; soo llopwood v. Barefoot (1709), 11 Mod. Bep. 237. Tho ngrro- 
ment throwing laudloitl’s taxes on the tenant may be verbal (Amfield v. W’hdc, 
supra). A covenant by tho lessee to pay all parliamentary tuxes and nsst’s^^- 
ments will includo a rcntchurgo representing redeemed land tax (Chrid'a 
Uoapital [Omyerryira) v. Uarrild, supra; compure Mun'ay v. Parker (1854), l'*l 
Beav. 305;, Where rent is to bo pnid free from all taxes, the effect is l‘» 
relieve the lessor of all burdons which con be legally thrown on tho losfto 
(Qilca V. Hooper (1691), Curth. 135; see Pariah v. Bleeman (1800), 1 Do 0. F 
& J. 326 (rent payiihle “tree of all outgoings”)), except burdons of a n<'V 
kind inlpo^ed aftor tbo oi cation of tho tenancy (Mile End Old Toii>i 
( Vestry) v. Whitby, supra). A contract by the landlord to pay rates is a contruct 
of indemnity, and covers dumoges for imprisonment resultiDg from his default 
(AtHns V. Ihdton (1909), 103 L. T. 614, C. A.). 

( p) Barcroft v, Welland (1883), 12 L. R. Ir. 35 ; and similarly where a net rmt 
» to bo iMdd (Bennett v. Womack (1828). 7 B. & C\ 627, 629 ; 3 0. & P. 98; se® 
Jkadbdsy v. WrigH (1761), 2 Doug. (K. b.) 624). 
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only extends to the part proportionate to the ground r8nt(g); and Sm. x. 
where the landlord covenants to pay rates in respect of the ground Construe* 
tlHiiiised, and buildings are subsequently erected, so that the subject- honof 
iiuitter of assosbmeut is changed, and the assessment increased, the Covenants 
1 indlord is only liable to pay rales in respect of tiie ground, and not 
ilio part attributable to the Ituildings (r). Where, however, the 
|i ssor’s covenant extends to all rates and taxes at the date of the aHCHment 
lease, or subsequently, payable in respect of the premises, and 
ihe assessment is afterwards increased without any change in 
the premises, the lessor is liable for the increased rates (<). 

973. The lessee usually covenants to pay all rates, taxes, and (Tsnal 
nsHOflsment.s payable in respect of the demised promises daring the *>» 

lerin; and in cases of long leases, and sometimes also in short 
tenancies, the covenant is extended so as to include liabilities which and out- 
are described by one or more of the words “ duties,” “ outgoings,” 

■' iijiposilions,” “ burdens,” or “ charges ” ; and it is expressed so 
I'h to include such liabilities “now or hereafter” imposed, and 
wiielher they are imposed *' on the demised premises or* on the 
landlord or tenant in respect thereof ”(<)• 

074. In general the tenant should he liable to bear all expenses fharges for 
which are of a regularly recurring nature and which are incident to permanent 
llie occupation of the premises; tlio landlord should bo liable f.tr 
expenses which are incurred for the i)ermaneut improvement of the 
lirc'nnses, save that in tenancies exceeding three years a share de- 
pending on the length of the tenancy should bo borne by the tenant ; 

:'!ul the covenant will not be construed so as to throw expenses of 
])ei'manont improvement on the tenant anlc.SB them are words clearly 
icquiriiig such a result. In each case, however, the construction of 
the covenant depends on the words used, and upon any other pro- 
visions in the lease which may properly be regarded as assisting the 
construction. The usual charges for improvemuuts of a permanent 
iMtiu’o are those for drainage and paving expenses and for the abate- 
UKuit of nuisances under the statutes already referred to (u). 

In the caso of paving expenses under the Metropolis Management Dirpctand 
Acts, 1855 (j;) and 18f>‘i(a), the expenses are raised by direct assess- ‘ 

uicut ; that is, the work is undertaken by the local authority and 


(q) Jfyde V. UiU (nsO), .1 Term Eep. 377 ; Hmiih v. Umxhle (ISSJ). 1 ^ <'• 3*- 
3il : MamfitUl v. ltd/, [lilOS] 1 K. U. 71. C. A. ; wo lau; v. Lct.um (1713). 1 
\\ilH. 21 ; WhUficldy. liruuduiuod (1818), 2 Stark. 440; liarci v. Const (1830), 
I'l B. & 0. 630. 

(>’) r('at«on T. Hume (1827), 7 B. & 0. 28fi. Similarly, where the lesmr 
I'livouanta to pay all taxes now cliargenblo oq the deiuisocl pi'eiiiisns, and the 
I' ^see covenants to iny all fiosh pixos hereafter charged, tho lessee pays 
liosh taxes, and also any inoroinent in the old taxes whioli is ocuusioiied by the 
ii'i]>ruved value of the prentisee ( il'atsi>n v. Affritu (1820), 3 B. & Aid. 647 ; see 
v. BW« (1812), 16 East, 25)). 

S,") Salaman v. JM/ord, [1009] 2 Oh. 602, C. A. 

<0 See Thrmptuny, iMutvorth (1868), Ij. B. 3 G, P. 110, 1,57; WilkirMn v. 
< (1884), 13 Q. B. JD. 1, Eor form ol oovauant, see Eiioj-clopaslia «f 

1 iirms and Fieoedents, Vol. VU,, p. 191. 

(a) See note (A), P- ^30, ants. 
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the expenses are met by a rate levied on the owners or oconpiers 
affected. In the case of other expenses under the statutes referred 
to (b), except the abatement of nuisances, the option of doing 
the work is given to the owner, and it is only on his omitting to 
exercise the option that the work is done by the local authority 
and the expense recovered from the owner or occupier. This may 
be distinguished as indirect assessment. Another form of indirect 
assessment occurs in respect of the abatement of nuisances under 
the rublic Health Act, 1875 (c), and the Public Health (London) Act, 
1891 (d) . The notice served by the local authority is followed , in case 
of default, by a justices' order, and it is only on this second default 
that tbe local authority is empowered to do the work itself and 
recover the expenses (e). 

975. If the covenant binds the lessee to pay “ rates, taxes, and 
assessments,” it refers only to ratos and assessments of a recurring 
nature, and not to expenses representing the permanent improve- 
ment of the premises, whether these are directly assessed in respect of 
the premises, or are assessed in consequence of tbe failure of the 
owner to do the work. Consequently tboy do not include paving 
expenses (/) under the Metropolis Management Acts, 1855 (g) and 
1862 (h), nor similar expenses (i) under the Public Health Act, 
1875 (<*), nor expenses of abating a nuisance under the latter 
Act (j). The covenant does not refer onlj' to sums payable 
by the landlord, and if the lessee omits to pay the poor rate 
this is a breach of the covenant (k). A covenant by the lessor to 
pay rales includes a water rate in re.spect of water supplied for 
domestic purposes, at least if the rate as levied extends to other 
premises belonging to the same landlord (1). 


S Sco note (A), p. 489, ante. 

3S & 39 Viet. c. 5 j. 

54 & 00 Viet. c. 76. 

(c) See title Pijulio He.vlth and Local Administration ; compare title 
Highways, Streets, and Bridges, Vol. XVI., pp. 211 et seq,, 221 el sen. 

(/) WHkinBm v. CbWycr (1884), 13 Q. B. D. 1 ; Aldridge v. /crn'(1886), 17 
Q. B D. 212, 214. A covenant to pay main clTuinago and seworn rules does not 
include drainage expenses incurred under the Metropolis Managomeiit Acts, 1855 
(18 & 19 Viet. c. 120) and 1862 125 & 26 Viet. c. 102); nor are such expense.'^ 
payable by tbe tenant because tne rent is payable without deduction" {Hame 
and Colonial SUiree v. Todd (1891), 63 L. T. 829 ; see Skinner v. Hunt, [1904] 2 
K. B. 452, 459, G. A.). 

(^) 18 & 19 Viet. 0. 120. 

(A) 25 & 26 Viet. c. 102. 

m BaylU y. JiggeriB, [1698] 2 Q. B. 315 ; Lumhy v. Fawpel (1903), 51 W. 11. 522. 
m Lyon v. Oreenhow (1892), 8 T. L. E. 457, 

{k) Hunt V. Hurst (1849), 4 Exeb. 571. It seems that demand by tbe collector 
.is not necessary to constitute a breach of the covenant ; tbe publication of tbe 
rate creates the obligation to pay it {Davis v. Burrell (1851), 10 0. B. 821, 826). 
As to the recovery by tbe landfloiu of taxes which the tenant has undertaken to 
pay, see Spencer v. Parry (1835), 3 Ad. ft £1. 331, 

{l) Spanish Telegraph Co. v. Shqtherd (1884), 13 Q. B. D. 202 ; Bourns and 
TarU V. Salmon and Ltd.^ [1907] 1 Oh. 616, 0. A. When the rate 

is assessed separately in respect of the demised premiies, the result may bo 
different (see Badcoek v. Hunt (1888), 22 Q. B. D. 145, 0. A.) ; and the lessor'e 
eevenant will not extend to watsr.eupplied for trade purposes (Rs Fhydg Floyd 
V. Lyons (J.) ft Co., [1897] ) OHim, 0. A.). 
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976- I( the covenant on the part of the lessee to pay rates and Biot, s, 
taxes includes any of the words “duties,” “outgoings,” “imposi- Constmo- 
tions " or “ burdens,” the eftect is to carry the lessee’s liability tion of 
beyond annual assessments, and to make him liable to pay all sums Covenants 
of money payable in respect of the demised premises under the Paym ent, 
aliove and similar statutes, notwithstanding that they are expenses uDatiM.’’ 
of permanent improvoments. Thus the word “ duties ” binds the 
lessee to i)ay paving (?/() and drainago(N) expenses incurred by the 
htssor under the Metropolis Management Acts, 1856 and 1862 (o) ; 
expenses incurred in abating a nuisance under the Public Health Act, 

1875 (p), whother the landlord does the work or the local authority 
docs it on his default (q), or under the Public Health (London) Act, 
ltl91 (r) ; and expenses incurred in protecting a Ihoatre against fire 
under the Metropolis klanagement and Huildinge Acts Amendment 
Act, 1878 («). 

The word “outgoings” is as wide as “ duties ”(0, and applies “ Oatgoingi.'' 
equally to charges incurred by direct and indirect assessment (u). 

It binds the leseee to pay paving expenses under the Metropolis 
Management Acts, 1855 and 1862 (v), and the -Public Hesilth Act, 

1875 (a ) ; drainage expenses and the expenses of remedying sanitary 
defects under the Public Health Act, 1875 (b), and the Public 
Health (London) Act, 1891 (c) ; and, perhaps, expenses of alterations 
to an underground bakehouse under the Factory and Workshop 
Act, 1901 (d). 


(m) Thommm v. TMpworth (1808), L. R. 3 C. P. 149 ; andsoe Payne r. Bwrridge 
(18-I4), 12 M. & W. 727, aa to aimilaT oxpon3a<i under a local Act. 

(n) t'arlow t. Stevenson, [1900] 1 Oh. 128, (t A. ; soe Sweet y. Seager (18S7), 
2 0. B. (l. s.) 119, The onect of the word “duties’* is not restricted because 
thev arc referred to as “ payable ” in respect of the premises {Clayton v. BmUh 
(1895). 11 T. I,.B.374). 

1 o) 18 & 19 Viet. 0. 120 ; 25 A 26 Viet c. 102. 
p) 3S & 39 Viet. c. 3>. 

g) liiidil v. Marahall (1880), 5 0. P. D. 481, 0. A. 
n 54 & 55 Viet. c. 70 ; see Hrelt v. Pogera, [1807] 1 Q. B. 525. 
s) 41 & 42 Viet. c. 32, 8. 11 ; sceffs B^ertton and Thorne (1883), 47 J. P. 566. 
() Ahlitdge v. Feme (1886), 17 Q. B. U. 212. It inriudes the additional 
licence duties payable under the Finance (1900-10) Act, 1910 (10 £dw. 7 & 1 
Geo. 5, 0. 8) (ira»sr y. Hoare A do. (1910), 27 T. L. B. 16). 

(«) Orosse v. Haw (1874), L. B. 9 Exch. 209 ; see per Bhamweli., B., atp. 212. 
(v) 18 A 19 Viet o. 120 ; 25 A 26 Viot. o. 102; see AldiiJgev. Feme, supra; 
Batchelor y. Bigger (1889), 60 L. T. 416 ; and similarly os to paving expenses 
under a local Act (Gardner ▼. Furness Bail, Go. (1883), 47 J. P. 232). 

(a) 38 A 39 Viot. c. 55 ; see JVeldon y. C/uyton-le-Moors Urban District Council 
(1902), 86 L. T. 584; Greaves y, IVhitmarsh, Watson A Co., Ltd,, [1906] 2 K. B. 
310. 

(b) 38 A 39 Viot. o. 55 ; see Crosse v. Saw, supra, decided under the Sanita^ 
Act, 1866 (29 A ,30 Viot. o. 90), s. 10, now repealed and replaced by the Public 
Healtli Act, 1875 (38 A 39 Viut c. 55), e. 23. 

M 64 A 65 Viot o. 76; see Be Bettingham, 3felhado y. Woodcock (1892), 
9 T. L, B. 48 ; Antil v. Godwin (1899), 16 T. L. B. 462 ; SfockduJe v. Aaehgrberg, 
[1904] 1 K. B. 447, 0. A But it has been held that where the owner abates 
a nuisance after an '* intimation ” under the Public Health (London) Act, 
1891 (54 A 55 Viet o. 76), s. 3, without waiting for a niandatory notice, this 
is a voluntary expense, and nut an “outgoing” within the meaning of the 
covenant {Harris y. Hickman, [1004] 1 K. B.18), hut the decision appeon to bo 
of doubtful authority. 

(d) 1 Edw. 7, o. 22, s. 101 ; see Goldstein v. HoHingewarth, [1904] 2 K. B. 
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No distinction can be drawn in this connection between a 
“ duty ” and an “ imposition.” A ” duty imposed ” means a sum 
of money payable in respect of a duty imposed, and ” imposition ” 
has a similar meaning (e\ lienee a covenant by the lessee to pay 
'' impositions ” binds him to pay expenses incurred by the landlord 
in complying with an ordf^r to abate a nuisance or remedy drainage 
defects under the Public Health (London) Act, 1891 (y). The 
word “ burdens ” is equivalent to “ impositions.” 

The word ” charges ” has the same effect as “ impositions ” (g ) ; 
but whore the covenant binds the lessee to pay impositioiis 
^‘charged upon the premises,” ho is not liable unless a charge 
is actually created (/j). In the case of paving expenses iindcu- 
the Public Health Act* 1875 (i), and the Private Street Works Act, 
1892(j), a charge on the premises is created as soon as the work is 
completed; the charge is not deferred until the expenses of the local 
authority have been ai)portioned (i). Further, the charge must be 
created after the commencement of the tGiianc}^ since the covenant 
only contemplates subsequent burdens. Consequently, if the work 
has been completed before this date, the lessee is not liable, notwith- 
standing that the apportionment is made afterwards (k). To make 
the covenant apply where there is no charge on the premises tlio 
words should be ” charged on the demised premises or on the 
landlord or tenant in respect thereof.” The covenant will then 
include paving expenses under the Metropolis ISIanagemoi^^cls, 
1855 and 1862 (/), which, though not a charge on the praises, 


678; M<trriB v. Beal, [1904] 2 K. B. 585; but see v. Jlooke, [1900] 2 

K. B. 20, 26, 0. A. ; aud iu eilect those cases, so far as llioy throw the whole cui^t 
on the lessee, are overruled. As to cases arising under this statute, see title 
Factoutes AND Sifors, Vol. XIV., pp. 400,^109,470; and to the provision of 
Ore protection under the rjundou Building Acts (A men dm cut) Act, ItJUo (•) 
Edw. 7, c. ceix.), see title Factories and Snops, Vol. XIV., p. 470 ; aud title 
Metropolis. 

(e) FovJger v. Ardivg, [1902] 1 K. B. 700, 710, C. A. 

(/) 54 & 66 Viet. c. 76; see Smith v. itohinson, [IS9:>] 2 Q. B. 63 ; Vovlger 
▼. Arding, supra; Be Warrtner, Brayshaw y. ATihvm, [19031 2 Ch. 307. Ponnoily 
it was held that a covenant to pay ** iiiipusitionB pw yuljh3 in respect of the 
demised premises” only included money imposed hy w'ly of dirnct assessment; 
and did not include moneys recoverable by way of indirei''t usse.ssinent, that is, 
where the local authority does the work on the owners default (V7V/s/re// v. 
Whiiwttrth (1867), L- R. 2 0. P. 326 ; Rawlins v. Briggs (1^7^)» I* l 

but those cases are overruled; see Greares v. WhUmursh, Watswidb Co., JAd„ 
[1906] 2 K. B. 310. 

{g) Otorge v. Coates (1903), 88 L. T. 48, 0. A. ; compare Smith v. Robinson^ 
supra, 

(6) See Bird v. Elwes (1868), L. E. 3 Exch. 226 ; Harttei/ v. IJuflsov (1879), 
aP. D. 367. 

(i) 38 & 39 Viet. c. 56, s. 257 ; see Re Allta and DriwelVs Cootrac 
[1004] 2 Oh. 226, 0. A.; title Highways, SmEErs, and Buidoes. Vol. XVJ 
p.'225. 

U) 66 A 56 Viet. o. 57. 

(/f) Sujteea v. Woodhotiae, [1903] 1 K. B. 396, C. A. ; Lnmhj v. Fanpel (1901), 
90 L. T. 140. 0. A. 

(0 18 d; 19 Vict. c. 120; 25 & 26 Viet. c. 102. s. 77 ; *.ee Smith v. liohinsf^i 
sif^o. Thus, if the apportiomuent precedes the execution of tlte works, tlie 
lessee may bo liable although the works are not executed until alter the 
defenninaiioa of the tenancy {Wix t. Rutsmt [1899] 1 Q. B. 474). 
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Itecome a charge on the owner npon apportionment ; bat the effect of Bkit. s. 

(he words “ imposed apon the demised promises or on the occupier Gonstrac* 
ill respect thereof ” will not throw upon the lessee such paving tionof 
oicpcnsoB, since these are imposed on the owner, and not on the Covenants 
promises nor on tho occupier (m). for Payment 

In all the above cases, however, whether tlie covenant is in the OutigoingB‘'in 
restricted form — " rates, taxes, and assessments ’’ — or whether it is respect ot 
extended by the uso of one or more of the words “ dnties,” " out- 
I'oings,” “impositions,” “burdens,” or “charges,” if it dehnes ^ 
these as existing “ in respect of the demised promises,” this is 
enough to determine the scope of the covenant ; and it is immaterial 
n bother tho words “ or on the landlord or tenant in Yespoct thereof ” 
lire also inserted (n). 

977 . The word “ impositions ” and other similar words, referred Covenant 
lo in the preceding paragraph, will not be construed so widely as to construed by 
include ol)ligati()nB which cannot reasonably bo supposed to have 
been witliin tlio contemplation of the parties (o) ; and their effect stances, 
may be restricted by other previsions of the lease which specifically 
throw upon the landlord expiinsos which lh(»y would otherwise 
include. Thus an agreement by tho landlord to do outside repairs 
may relieve a tenant who has agreed to pay “ impositions ” from 
liability for the expenses of tlio abatement of a nuisance arising 
trom outside drains (;?); and similarly a covenant by a lessee to 
)my a fair share of statutory cliargos will relievo him from liability 
to pay thp wliolo under a covenant to pay outgoings (j). But the 
fact that the Icbsco has not covenanted to repair (r), or has entered 
into a restricted covenant to repair («), will not relieve him from 
liiibility under his covenant to pay outgoings; nor will bis liability 
under such a covenant bo restricted because in the reddendum the 


[m) AH urn v. DirJciusnn 9 Q. 15. D. e,*)2, C. A, 

(/#) As to the ivstrioted form, see iri/A’t/fsow v. OoUyer (1S84), Id Q. 13. D. 1 ; 

/lome and Coluuitd v. T<M (1891), 615 L. T. 829 (“in respect of the 

promises ”) ; Haylis v. Jiyycna, [1898] 2 Q. B. 315 ; Lyon v. Green how (1892), 8 
L. R. 4ij7 ; Lnmhy v. hanptd (1903), 51 W. ll. 522 (“ on tho landlord or tenant 
in respect thereof’*). As to tho wider form, tho woids *‘iii respect of the 

premises** alone occurrod in lireft y, [1897] 1 Q. B, 525; AniH v. 

Godwin (1899), 16 T. L. R. 462; Farlow v. [1900] I Ch. 128, G. A.; 

StorhiatfV. d«f7irric»)f/, [1904] 1 K. B. 447, 0. A. ; and in lie Warriner, Umyshaw 
V. Niyinist [1903] 2 Ch. :i67, it was expressly docidod Hint tho words “imposed 
on the landlord or tenant” were not necessary to pvo the wide meaning to 
the covenunt (seo Fotdyer v. Ardiw/, [1902] 1 K. B. 700, 708, 0. A. ; (/reaves v. 
)Vhitmarsfi, Wataon & Co,, Lid,, [1900] 2 K B. 310). IliU v. A’dirord (1885), 
Gab. & El. 481 , contra, is overnilou. 

(^o) Fonlj/er v. Ardiinj, avpra, at pp. 707, 711 ; obligations, that if, which are 
quite outside tho relation nf Inndlord and tenant, such as an obligation to pull 
down pieniiscs and rebuild them in conformity with a building line Ubid,). 

(;>) ilmrii v. fltwinden (1903), referred to in Encyolopmdia of Forms and 
Precedents, Vol. VII., p. 99. 

(y) Ardtng v. Economic. Printing and Puhlwhtng Co. (1898), 79 L. T. 622, O.A. 
(expenses of 6re-escai)e appliances under tho Factory and Workshop Act, 1891 
(54 & 55 Viet. c. 76), s. 7). 

(r) Foidyer v. Ardtng, supra. 

{a) Re Betlinyhnm, Melhado v. Woodcock (1892), 9 T. L. B. 48 ; Re Warrintr^ 
Rrayahaw ▼. JNt'nniaf [1003] 2 Ch. 367 ; compare Smith v. RoUnaon, [18931 9 
Q. B. 63. 
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rent is reserved clear of all ** rates, taxes, and deductions,” without 
mention of outgoings (t ) ; and the full effect will be given to a 
covenant expressed in the usual general terms in a three years* 
agreement, notwithstanding tlie shortness of the tenancy (a ) ; though 
not, perhaps, in the case of a yearly tenancy, where the outgoings 
are excessive compared to the yearly value of the premises (fc). On 
the other hand, where the covenant is to pay “rates, taxes, and 
assessments,** a further covenant by the lessee to make and repair 
drains will not render him liable for drainage expenses under the 
Public Health Act, 1875 (o). 


Part VIII.— Liability to Repair. 

Sect. 1. — Liability for Waste. 

978 . Waste is either voluntary or permissive. Voluntary 
waste implies the doing of some act which tends to the destruction 
of the premises, as by pulling down houses, or removing 
fixtures (d) ; or to the changing of their naliire(c), as the conversion 
of pasture land into arable (/), or pulling down buildings and 
erecting new buildings, even though of greater value (g). Permissive 
waste implies an omission whereby damage results to the pr^miBCS, 
where, for instance, houses are suffered to fall into decay (j^). 


(«) Gardner v. Fnnma RaiL Co. (1883), 47 J. V. 232. 

(а) Batchelor v. Rif/gcr (1889), 60 L. T. 41(» ; i:>tinfcdale v. A^cherbfrg, [1903] 1 
K. B. 873 ; Re Warriner, Urayahaw v. Ninnia, [190.3] 2 C'h. 367. 

(б) Valyy v. bt. Leonardos Wharf Co. (1903), 67 J. P. 402 ; and the wide 
covenant to nuy outgoings is so inconsistent with a yotuly tenancy ihut it will 
not be impliofl against a tenant who holds over and pays rout (//ar^'u v. Hkhman^ 
[1904] 1 K B. 13). 

(c) 38 & 39 Viet. c. 55 ; see Lyon v. Grccnhoiv (1892), 8 T. ]j. B. 457. 

(cf) Co. Litt. 53 a; BtiMandv. Butterfield (18201, 2 Brod. & Bing. 54, 58: 
see Edtje v. Pemberton (1843), 12 M. & W. 187. There can he no partition of a 
leasehold house, since this would roquiie interference with doors and wall.^ 

i North V. Ouinan (1829), Beat. 342). Similarly sowing pernicious ci-ops is waste 
Pratt V. Brett (18l7), 2 Mudd. 02) ; and see title AgiucuIiTuiie, Yol. I., p. 251. 
As to the liability of a tenant for life for waste, see title Setixements. 

(e) Darcy {Lord) v. Aakwith (1618), Hob, 234 ; West llam Central Charity 
Board v. East London Waterworks Co., [1900] 1 Ch. 024, 635. 

(/) This changes both the course of the husbandry and the evidence of title 
(Co. Litt. 63 b; btmmons v. Norton (1831), 7 Bing. 640, 647, 648; boo Oortuff v. 
Goring (1676), 3 Swan. 661 ; Martin v. Coggan (1824), I Hog. 120; Carden y. 
Butler (1832), Hayes & Jo. 112; Mw-phy v. Daly (1860), 13 I. 0. L. E. 239; 
Rush v. Lucaa, [1910] 1 Ch. 437. Similarly as to the conversion of arable land 
to wood (Co. Utt. 53 o) ; or the inclosing of waste land {Queen's College^ Oxford 
{Provost etc.) v. IlaUelt (1811), 14 East, 469); or turning a com-Triill into a 
fulling-mill {Londofi Corporation v. Orey^ (1607), Cro. Jac. 181). See, further, 
as to ploughing up meadow for building, Grey Dt Wilton {Lord) v. Saxtm 
(1801), 6 Yes. 106; for allotments, Doe d. Ilopkinson v. Eerrand (1851), 20 
L. J. (c. p.) 202 ; for a cemeteiy, Hunt v. Broume (1837), Sau. & Sc. 174. 

{g) Coley. Green (1671), 1 Lev. 309; S. C. sub nom. Cole v. Forth (1672), 
1 Mod. Rep. 94 ; Loudon Corporation v. Orej/me, stma. 

(h) 2 Co. Inst. 145 ; Heme v. Bembow (1613), 4 Taunt 764; but it is not waste 
to leave land uncultivated {Hutton v. Warren (1836), 1 M. & W. 466, 472} ; and 
if a house is in a ruinous condition at the commencement of the lease, as when 
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But to constitute voluntary waste by destruction of the premises, 
the destruction must be wilful or negligent ; it is not waste if the 
premises are destroyed in the course of reasonable user, and any 
user is reasonable if it is for a purpose for which the property was 
intended to be used, and if the mode and extent of the user is 
apparently proper, having regard to the nature of the property 
and what the tenant knows of it, and, in the case of business 
premises, to what, as an ordinary business man, he ought to know 
of it(i). 

979. Though changing the nature of the demised premises 
is technically waste, yet this is not so if the change has been 
expressly sanctioned by the lessor (k); and the mere change is not 
waste unless it is in fact injurious to the inheritance (Z), either by 
diminishing the value of the estate, or by increasing the burden 
upon it, or by impairing the evidence of title (vi). At any rate, in 
the case of acts which may be technically waste, but in fact 
improve the inheritaiice—acts, as they are termed, of meliorating 
waste- -the court will not interfere to restrain them by injunc- 
tion (u ) ; nor will they be a ground of forfeiture under a proviso 
for re-entry on commission of waste (o) ; nor, in general, can 


it is rooilcBS, it is nut waste to leave it to fall down (Co. Lilt. 53 a). As to 
committing waste by destroying timber, soo pp. 430 et seq.f ante, 

(t) Manchealer Bonded Warehouee Co. v. CVcir (1S80), u 0. P. D. 507, 512 ; or, 
moro sboiM} , no user of a teueiiient which is reasonable and proper, having 
regard to tho class to which it belongs, is waste” (£fa»er v. Biltou (1878), 7 
Ch. D. 815, 821) ; in these cases a warohonso was iujnrod or destroyed by the 
weight of goods placed in it. 

(A) Meux V. Cvhley, [1892] 2 Oh. 253, 282; and, generally, the consent of the 
Lessor to an act of waste saves the lessee from tho consoquonccs of waste, such 
as forfeiture, oven though the lessee has failed to comply with a coudition tZiat 
ho should ropuir the damage duo to the waste {Doe d. Wood v. Mands (1809), 2 
Taunt. 52). 

(/) Jonre V. Chappell (1875), L. B. 20 Eq. 539, 541; see 2'ucker v. Linger 
(1882), 21 Gh. D. 18, 29, C. A. ; but see the text, infra, 

(m) Doe d. Qruhh v. Burhwjton {Enrl) (1833), 5 B. & Ad. 507, 517; see 
Barrel v. Barret (1627), Hot. 34. The evidence of title is affected if the 
identity of the propeity is destroyed; but this has been said to he a very 
peculiar head of the law, which has not been extended in modem times {Jonea 
V. Chappell^ aupra, at p. 542) ; indeed, having regard to the improved means 
of identifying a property by maps, the suppos^ injury to title is now a 
** theorotical ahsi^ity " {Doherty v. AlVman (1878), 3 App. Cas. 709, per 
Loi'd Blackburn, at p. 735). 

(n) Jonee v. ChappeU, supra (eroclion of a building without the consent of the 
losBor) ; Doherty v. Allman^ eupra^ at p. 722 (converting stone buildings 
into dwelling-houses, under a lease for 999 years) ; Be McIntosh and Ponty- 
pridd Improvements Co, (1891), 61 L. J. (q. b.) 161 (pulling down a building 
with a view to rebuilding) ; Meux v. Cohle^, suwa (conversion of arable 
and pasture land near lionaon into a market garden and erection of riass- 
houses) ; see title Agriculture, Yol. 1., p. 246 ; and see Orand OanaX Co, v. 
AVNamee (1891), 29 L. R. Ir, 131, 0. A., where the acts complained of were 
partly meliorative and partly trivial, and an injunction was Teiused. For the 
remedy of injunction, see, generally, title Injunction, Yol. XVII., pp. 2s4 
et sea, 

(o) Doe d. Darlington {Earl) v. Bond (1826), 6 B. ft 0. 855 ; even though the 
promises are not improved, there is no forfeiture if the damage is very small 
(see Dos d. Grubh v. Burlington {Earl) (1833), 5 B. ft Ad. 507, 616). 


Sbot. 1. 
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damages be recovered in respect of them(p). Bat apparently a 
substantial alteration in the character of the demised premises 
will be treated as waste and restrained by injunction, notwith- 
standing that the value will be thereby increased (q), and the lessee 
is not entitled to pull down a house and build another which the 
lessor dislikes (r); and a breach of an express covenant against 
making alterations or erecting new buildings will be enforced by 
injunction (js). In general the covenant will be construed so af^ 
only to forbid alterations which would affect the form or structure 
of the building {t). 

980. Since the liability for waste is a liability created by law, 
the lessee is not liable lor loss caused by inevitable accident, when, 
for instance, a house is destroyed by lire or tempest ; l)ut when the 
liability arises by contract the lessee in such cases is liable (a). 

981. The liability of the tenant lor the maiutonanco of the 
premises depends, in the absence of express agreement, partly on the 
doctrine of waste (h), and partly on an implied contract to use ihe 
premises in a tenantlike manner (c). 

A tenant at will is not liable for either voluntary or permissive 


(р) Jon€4 V. Chappell (1876), L. E. 20 Eq, 630, 541. 

hjf) West Ham Central Charity Board v. KaM London WaterwoThs Cb., [lOOOj 
1 Oh. 624 ; compare title Aoriculturb, Vol. I,, p. 261. 

(r) Bmyth v. Carter (1853), 18 Beav. 78. 

(«) Perry v. DavU (1858), 3 0. B. (n. a.) 769 (covetiaiit not to make any 
external alterations nor any intornal alterations that might lesson the value of 
the premises without the lessor’s consent in writing) ; see as to broaches of 
covenants not to erect now buildings, HuigU v. Waterman (1867), 16 L. T, 375 
(erection of gi'ceii house) ; roaxilc v. Qilham (1883), Cab. & El. 104 (fixing 
advertisement hoardings to the promisoa) ; Wood v. Cooper, [1894] 3 Oh. 671 
(erecting permanent trellis work) ; and soo Doh^ty v. Allman (1878), 3 Ai»p. 
Cas. 709, 720; Re Melntosh and Pontypridd linpravementa Co. {\Hdi), L. J. 
(q. B.) 161 ; lloae v. Spicer, Rose v. Ilywafl., [1911] 2 K. B. 234, 249, 0. A. The 
fact that the lessor stands by and sees the lessee making alh'ratioiis in bieach 
of covenant is not necessarily a waiver of the covenant (Perry v. Davis, eupro). 

U) Bickrrufre v. Dimmer, [1903] 1 Ch. 168, C. A. 

la) Paradine v. Jane (1647), Aleyn, 26, 27 ; Oarsiaira v. Taylor (18V 1), L. E. 
6 Exch. 217, 223. 

(6) At common law there was no action for wasto, either voluntary or 
permissive, against a lessee, whether for life, or for years, or from year to your, 
or at will, the reason ossigneil being that ihe lessoe took the laud by the act of 
the lessor, and it was the folly of the lessor not to restrain the waste by express 
covenant (JShrewabury^a (Countess) Case (1600), 6 Co, Rep. 13 b ; 2 Co. Inst. 309). 
The liability for waste in the cose of lossecs was first imposed by the Statute oi 
Marlbridgo (1267) (52 Hen. 3, c. 23), and the writ of wasto, under which Uie 
tenant was liable to forfeiture and treble damages, was introducod by the Statute 
of Gloucester (1278) (6 Edw. 1, c. 6^ (repealed^ by the Civil Frocodure Acts 
Repeal Aot, 1879 (42 ft 43 Yict c. 69)). An action on the coso was in practice 
suMitufed for the writ of waste, wnich was abo1Jshe<l by the Real Property 
Limitation Aot, 1833 (3 ft 4 Will. 4, c.^ 27), s. 36 ; but it was only the reined v 
that woe changed, the rights and liabilities of the parlios remaining as bofon- 
(see notes to Greene y. Cole (1070), 2 Wms. Saiind. (ed, 1871), 644; Baron v. 
Smith (1841), 1 Q. B. 346). Apparently the above statut^^ oxtciidod to permis- 
sive, as well as voluntary waste (2 Co. Inst. 146) ; but this has been disputed 
(Lmes V. ffill (1817}* 7 Taunt. 392). See also title Action, Vol. I., pu. 31 
41, 45. 

(с) Seep. 600 , pmA 
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waste as such (d), though since voluntary waste terminates the i. 

tenancy, and renders him liable in trespass (e), he is in fact liable IdaMllty 
for damage to the premises caused by his own wilful act (/). lot Waste. 


Lessees for years, or from year to year, or for any other period, j^wc^or 
tire liable fpr voluntary waste, whether committed by themselves or yean, or from 
liny other person, for, if committed by another, it is their duty, and y®"’ 

they are presumed to be able, to withstand it (y). 

Lessees fur years are liable for permissive waste (A), and con* 
sequcntly^ must do such repairs as are necessary to preserve the 
promises in as good a state as at the beginning of the tenancy ; and 
MO also, it would seem, are tenants from year to year, though os 
regards them the liability has boon limited, and has been, in 
yiracticc, deiined rather by reference to what is reasonable having 
regard to the nature of the tenancy, than by reference to the 
doctrine of waste (i). Thus while a tenant from year to year must 
not commit any waste (k), ho is only bound to do such slight repairs 
as are necessary to prevent waste and decay of the premises, such, 
for instuuce, as are required to keep the premises wind and water 
tight (0, and to repair breakages to doors and windows (in). He is 
not liable to do substantial repairs, such as to re-rouf the house, or 
i,o renew main limbers (n), nor need he make good the results of 
3rdinary wear and tear, as by replacing doors, windows, or stairs 
ivorn out with ago (o). 

(cQ The Statute nf Marlbridm (1267) (52 Hen. 3, o. 23), applies to " fennors 
during their term.” The word fermurs” is equivalent to lessees, but in the 
case or a tenant at will there is no term (see p. 434, ante). 

(e) Hhrewibitry't {Gduuieiii) Ccue (1600), & Co. Hep. 13 0. 

{/) Thus a tenant at will is not liable for permissive waste ; see Pantony. 

Isiiam (1003), 3 Lev. 3>)0 (destruction by negligently keeping lire) ; Harnett v. 

^liUtlaU (1817), 16 M. & W. 257. 

(r/) See dttersu/t v. .Stcren.'i (1808), 1 Taunt. 183, 196; 2 Wms. Saund. (oil. 
i871), 658, n. (m). The liability on a covenant to repair and the liability 
fur voluntary waste are distinct {Edge v. Pemberton. (1843), 12 M. & W. 187). 

(ft) This is in accordance with the Statute of Marlbndge (1207) (52 Uon. 3, 
c. 23), if Sir E. Coke was right in saying that that statute applied to permissive 
M'Qstfl ; and it seems to ho the better opiaion(Har«(f ( v. Maitlaud, supra ; TeUowhj 
V. (lower (1855), 11 Exch. 274, 294 ; fAmtea v^Daviet (1888), 38 Cb. 1). 499). On 
the other hand, the same reasoning would make tenants for life liable 
( Yellowly v. Oower, supra ; Dames v. Dowling (1881), 44 L. T. 809) ; but it 
liiiH been hold that they are not liable {Be Gartwright, Avis v. Newman (1889), 

1 1 Ch. D. 532 ; see Powys v. Blagrave (1854), 4 De O. M. & G. 448) If, 
however, a tenancy for life is creat^ on condition of keeping the promises in 
repair, the tenant is liable for permissive waste by reason of tho condition apart 
from tho statute {Woodkouss v. Jt'alier (1880), 6 Q. E. D. 404); and see title 
SGTTriBMfilTXB* 

(i) YeUowly v, Ooitcr, aupras In Torriano v. Young (1833), 6 0. & P. 8. ifc 
wEiB said that a tenant from year to yoar was not liable for permistsiye waste : but 
tho correct view seems to be that lie is liable, though, as stated in YeUowly v. 

(hwer^ supra, in practice the liability has been limited. See also Martin v« 

Uilham (1837), 7 Ad. & El. 540. 

(A) Ferguson v. (1797), 2 Esp. 500. 

(0 Auiviirth V. JohiMon (1832), 5 0. & P. 239; Leach y, Themvas (1835), 7 
C. & P. 327. 

(i»i) Fergitaon v. , 'ai'jjra. 

(>0 Ferguson v. , supra; Horsfall Vs Mather (1815), Holt (w. p.), 7; 

Imh V. Thumas, avpra. 

(o) Auworth V. Johnson, supra; see Tomaiio y. Young^ supra; Martin v. 
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982. Lossoea of all kinds, in addition to their liability for waate, 
are under an implied contract to use the premises in a tenant-like 
manner (p), bat this implied contract is excluded where there is on 
express contract to repair (q). 

983. Whether Ihe liability of the lonant is founded on waste or 
on implied contract, it can be enforced either by an injunction (r) 
or dam ages (s): and damages can be given for waste completed at 
the time of the action, and an injunction against further waste (t). 
An injunction can be obtained at the suit of the lessor against an 
uiuler lessee (a), but damages, unless given in lieu of an injunc- 
tion (b), can only he recovered against the immediate lessee. To 
obtain an injunction against waste, it is necessary to show that the 
waste will cause substantial injury to the reversion (c), though 
damages may be given in a case where an injunction would be 
refused (d). 

In an action for waste the measure of damages is not the sum 
which it would cost to restoro the property to its original state, 
leas a discount for immediate payment; this shows the utmost 
limit of the damages, but the true measure is the injury done to 
the value of the reversion (e). 


Oilham (1837), 7 Ad. & El. 540; see Dixon y. Moiuhray iSb Co, (1908), lofeiTod 
to, 52 Sol. Jo. 616. 

f jt) See UoT&tfdll v. Mather (1816), Holt (n. p.), 7. 

($) Standen v. ChriBimaa (1847), 10 Q. B. 136. Tho effect of an express con* 
tract in esdudiu;? an inmied contract was overlooked in White v. Nichohtm 
(1842),^ 4 Man. & G. 95. The liability for waste is not founded on contract, and 
accoTungly it is not excluded on the ground that there is an ox])ress covenant 
dealing with the same matter (see Kinlyaide v. Thxmdon (1776), 2 Wm. Bl. 
1111 ; Marker y. Kenrich (1853), 13 C. B. 188) ; and similarly the liability for 
waste cannot be asccrlainoa by reference to an express covenant; (Jones v. llili 
(1817), 7 Taunt. 392). 

(r) See Kimpion v. Kve (1813), 2 Yes. & B. 349; Pratt v. Brelt (1817), 2 Madd 
62; comparo Lathropp v. Marsh (1800), 5 Yos. 259; London Corporation v 
N^er (1810), 18 Yes. 355 ; and, geiioially, see title Injunction, Yol. XYJI., 
pp. 199 et Bcq, An injunction can bo grai^tcd against a tenant for lives renew- 
able for ever, but only where the waste is actually injurious (Cojmhigtr v. 
Guhbins (1846), 3 Jo. & Lat. 397, 402). 

(«) For the law relating to damages generally, see title Damages, Yol. X.. 
pp. 302 et seq. The action must be supported by specific evidence as to the 
particulars of dilapidations (Smith v. Douglas (1855), 16 0. B. 31). 

(t) Hindley v. Emery (1865), L. B. 1 Eq. 52. 

(o) Farranty. Lovd (1750), 3 At k. 72 3. 

(5) See title Injunction, Yol. XYH., p. 212. 

(c) See p. 497, ante, 

(d) But if the damages are merely nominal, judgment will be entered foi 
the defendant (Harroto School (Governors He.) v. Alderton (1800), 2 Bos. & P. 86 ; 
Doherty v. Allman (1878), 3 App. Oas. 709, 726, 733). In chb^^s on the Statute 
of Gloucester (1278) (6 Edw. 1, c. 5) a judgment for the plaintifi would have 
involved a forfeiture, and this seems to have been the reason for refusing him 
judgment; but tho fact that tho injury was nominal would seem to show that 
there was no actionable waste (Rigg y. Parsons (1801), cited 2 East, 156). 

(e) Whiiham y. Kershaw (1885), i6 Q. B. D. 613, 617, 618, 0. A. ; compare 
p. 512, post, £yen though the juiy find that the premises are not damaged, an 
whero a new outer doOT is opened without weakening the house, the possibility 
of injury to the reversion makes it essential that the question to the jury i^ould 
be as to damage to the roveision and not to the premises (Young y. Spencer 
(1829), 10 B, &0. 145). But in that oase the only injury suggesM was injury 
to the evidence of title, as to which see p. 407, anU. 



Paet VIII.— LrABiLiTY TO Bbpaib. 

An action cw be brought after the expiration of the term for 
waste done daring the term (/) ; and where a tenant holds over 
after the expiration of notice to quit and commits waste, the land- 
lord’s reversionary estate is treated as continuing, so as to entitle 
him to sue for the waste (g). 

Sect. 2. — Liability of Landlord to Repair, 

Sub-Skot. 1. — In OdteraL 

984 . In the absence of express stipulation, or of a statutory duty, 
the landlord is under no liability to put the demised premises into 
repair at the commencement of the tenancy (h)] nor to do repairs 
daring the continuance of the tenancy (i). This rule applies equally 
whether the letting is from year to year (/c) or for a term of years (Z). 
The fact that the tenant has covenanted to repair, fair wear and 
tear excepted ” (m), or “ damage by lire and tempest excepted ” (n), 
does not imply a covenant by the landlord to make such fair wear 
and tear or damage good. 

Similarly, in the case of a demise of land, there is no implied 
warranty by the landlord that it shall be lit for the purpose for 
which it is taken (o). 

Where the landlord occupies a part of the premises and lots 
the remainder, the rule that he is not bound to do repairs equally 
applies, and hence he is not liable to keep the premises in repair so 
ns to make the demised part liabitable (p) ; and if he retains control 
of a paili of the premises where water collects, such as the roof (q), 
or a cistern, and there is an escape of water whereby the premises 
or goods of the tenant are damaged, the landlord is not liable in the 
absence of negligence (?■)- 


(/) KMyaide v. Thandon (1776), 2 Wm. Bl. 1111. 

(g) BurcheU y. Hcrnahy (180S), 1 Camp. 360; and, as to holding over, see 
pp. 441 tt aeq., ante. 

(/i) As to tho statutory duty, soo p. 503, post; as to furnished houses, see 
p. 569, post. 

(i) When the laiidlord yoliinlarily sends in 'workmen to do repairs and the 
tenant suffers loss through tho negligence of the workmen, the extent of the 
obligation incurred by the landlord has been said to be a question of fact {Miles 
V. HolUm (1867), 2 H. & N. 14. 

(A) Gott Y. Gandy (1853), 2 E. & B. 845, 847. 

(Z) Arden v. Pullen (1842), 10 M. & W. 321. Whore the lessor fails to per- 
form a oovenont to repair, and the lessee has entered, tho lessee should not 
q^uit but sue for the breach {llmt v. Silk (1804), 5 East, 449). 

’to) See Arden v. Pullen^ aupra, 

n) Weigall v. Waters (1795), 6 Term Rep. 488, 

o) Sutton Y. Temple (1843), 12 M. & W. 52-; and as to agrioultural leases, see 
title Aghioui/cuke, Yol. L, p. 243. 

(p) Colebecky. Oirdlers Co. (1876), 1 Q. B. D. 234; see notes to Pomfret v. 
llicro/t (1669), 1 Wma Saund. (m. 1871) 557 ; Carstaira v. Taylor (1871)p 
L. R 6 Wch. 217, 223. 

(q) Carstaira v. Taylor^ supra. 

(r) Blake y. Woolf, [1898] 2 Q. B. 426. The rule in Rylands v. Fletcher 
(1868), L. R. 3 H. Tj. 330, is excluded in subh a case, because tho water is 
brought on the premises for the benefit of all parties {Anderson v. Oppmiheimer 
(1880), 6 Q. B. D. 602, 0. A.). Similarly, a tenant of part of prenusea is not, 
m the ahaenoe of negligence, liable for an oyerflow of water on to tho port 
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Sub-Sect. 2.^ Du'dling-housea, 

985. Tljo rule referred to in the preceeing paragrnph applies to 
the letting of an unfurnished dwelling-house, and there is no 
implied warranty on the part of the landlord that it is in a 
reasonably fit stale for habitation («). The intending tenant is pre- 
sumed to make his own inquiricB as to its condition, and, in the 
absence of special stipulation, he takes the house as it stands (£). 
Tliis is so, apparently, notwithstanding that the house is, to the 
landlord’s knowledge, required for immediate occupation (a). 11 
the house is, in fact, uninliabiiable, the tenant, after accepting the 
lease, is without femedy save in a case where he has obtained a 
warraniy of fitness, or where bo has been induced to take the 
lease by active deceit on the part of the landlord. The mere 
omic^sion of the landlord to disclose defects is not such deceit (b) 
But if the contract is still executor}', it will not bo enforced if tlie 
condition of the Ijoiise is such that it is dangerous to health or 
otherwise uninhabitable (t*). 


Warranty of 986. A warranty at or before I he making of a lease that a house 
fitucBB, jg ^ habitation, whether as regards repair or drainage, 

may be given as an express contract, or may be implied from a 
representation as to the state of the house. A reiiresoutation by 
tho Icssoj* will cease to be a mere representation, and will constitute 
a warranty if it is inlendod to bo the basis of tho contractual 
relation between the parties (d). ITonce, if the intending tenant 
declines to take the lease unless the landlord gives an assurance 
that the drains are in order, and the landlord gives this assurance, 
he is bound by tho w^arranty (e). The warranty is both a warranty 
and a condition; hence a broach gives the tenant a claim for 


demised to another tenant {Jloes v. Fedden (1872), L. R. 7 Q. 13. 061). As to 
negligence generally, see title NEaiiieF.NGE. 

{$) This is in accordance with tho general rule that, upon the lotting of real 
property, there is no implied warranty that it is fit for tho purpose for which it 
IB intendod {Hart v. Tl’^imiaur (1843), 12 M. & W. 63, 86, whoro tho court refused 
to distinguish in this respect between agricultural land and unfurnished houses). 
But an agreement to supply power for a machine on tho demised promises is not 
within the rule, and tho power supplied must be reasonably lit for tho purpose 
{Bentlpy Bros. v. MHcuffe A 0<f„ [1906] 2 K. B. 518, C. A.). 

(0 Chappdl V. Greflijry (186*1), 34 Bcav. 250. “Fraud apart, there is no law 
against letting a tumble-down house ” {HobbiTu v. Jones (1863), 15 C. B. (x. s.) 
221, 240). 

(a) TFari v. Windsor^ supra. In Bunn v. ITarrisfyn (1886), 3 T. L. R. 146, 
0. A., this seems to have been treated as an open question. 

(5) Keaies v. Cadogan {Kart) (1851), 10 0. B. 691. To give rise to an action 
for deceit, the misstatement must be intentionally false or must be made reck- 
lessly (Rar^ram v. Aldom (1886), 2 T. L, R. 237 ; Saunders v. Pawtey (1686), 2 
T. L. B. 590, 0. A. ; ButUr v. (foundry (1888), 4 T. L. R. 711, 0. A.); and see 
title MlBKEPRKSKKTATrOTI AND KkAUD. 

Cheater v. Powdf, Pmvetl y. Chester (1886), 62 L. T. 722. 

Ds Laasalle v. Quildford^ [1901] 2 K. B. 216, 222, 0. A.) ; see Besi v. 
dwards (1896), 60 J. P. 9. Statements as to the condition of the house were 
held to be mere reprosenlatiuns in Kennard v. Ashwan ^894), 10 T. L. R. 213 
and Chrem v. Symons (1897), 13 T. L. R. 301, 0. A. In Best v. Edwards, siypra, 
the jury fOnnd to the same effect 
(ty De LassMe v, HhsUdford^ 
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damages, and also eniilles him to repudiate the lease within a ■ 

reasonable time (/). Buch a warranty is collateral to the lease, and UabllltY' ' 
it is no objection that it is not contained in the lease, or is verbal, of Landlord., 
unless the lease also deals with the same maitor, in which case ^ Bwalr* , 
the contract contained in the lease cannot be varied by a parol 
agreement (p). 

987. In contracts for the letting of a house or part of a house implied ' 
for habitation for persons of the working classes there is implied by condition on 
the Housing of the Working Classes Act, 1890 (/<), a condition that boLs» 
the house is, at the commencement of the holding, in all respects 
reasonably fit for human habitation (i). If tliero'is a breach of this 
condition the tenant can sue the landlord for damages, as well as 
abandon his tenancy (/c). The statute applies where the house or 
part of a house is let at a rent nut exceeding, in London, X20 ; in 
Livorpool, .£18 ; in klancliestcr or Birmingham, j£10 ; and elsewhere 
X8 (/) ; and it cannot bo excluded by stipulation (»()• By the 
Housing, Town Planning, etc. Act, 1909 ()i), the same condition is 
implied whore the rent docs not oxceod, in the administrative county 
of London, X40 ; in a borough or urban district, with a population 
according to the last census for the timo being of 50,000 or upwoi'ds, 

X‘26 ; and elsewhere X16 ; but under the statute the condition is 
not imjiliod whore the premises are let for a term of not less than 
three years upon the terms that they shall bo put by the lessee into a 
condition reasonably fit for occupation, and the lease is not 
determinable at the option of either party before the expiration of 
that term (o). 

(/) Jhum V. Ifarristm (1886), 3 T. L. R 1 46, 0. A. But if a lou&e is set aside 
oil tlio ground of iimocoiit misrepresentation, tlio lc.s.seo dues uot recover 
(Isimiiges, but only such Hums as arc iiecessiiry to imloinnif}' him against 
liabilities inciured under iho lease {Whiitmgtvn y. ficnh’-Haym (1900), 82 L. T. 

•19). 

(«/) De LassaJIe v. duihl/ord [1901] 2 K. B. 216, 222. C. A. Previously it 
had boon cfuisideied that the tenant could not sue on the warranty unless it 
was contained in the louse {Dnrtaal v. Bianrhi (1891), Go L. T. 678; Longniau 
V. B/ount (1896), 12 T. L. R 520). As to collatoral parol agreeinonts, see Litlos 
OoNTUAOT, Vol VII., p. 383 : Deeds and Other Instruments, Vol. X., p. 4 17 ; 
coiniBiro title OrAUWTEE, Vol. XV., p. 439, note (/). TJio collaloral contract 
must prec^o the lease, othorwiso it caii form no part of the consideration for 
taking the leano (Bristol Tramwaya etc. Carriage (Jo., Ltd. v. Fiat Motors, Ltd., 

[1910] 2 K. B. 831, 838, 0. A). 

(h) 63 & 64 Viet. c. 70. 

(t) [hid., 8. 75. 

(Xb) Walker v. Holiba & Co. (1889), 23 Q. B. D. 468, on the corresponding pro- 
vision in the llousnig of the Working Classes Act, 1885 (48 & 49 Viet. c. 72), 

B. 12 (now ro])ealod). 

(Z) These aiO the limits of value defined by the Housing of the Working 
OlasBOB Act, 1S90 (53 & 54 Viet. c. 70), s. 76, by rofei-ence to the limits for the 
composition of rates under the Poor Bate Assessmont and CoUectioii Act, 1869 
(32 & 33 Viet. 0 . 41) ; see p. 488, ante. 

(m) I.e., as regiiuls contracts made after tbo 14th August, 1903 (Housing of 
the Working Classos Act, 1903 (3 Edw. 7, o. 39), s. 12). 

n) 9 Edw. 7, o. 44. 

(o) Ihid., B. 14. There is no provision excluding contracting out corre- 
sponding to that in the Housing of the Working Classes Aot, 1903 (8 Edw. 7| 

0. 39). 
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SMT. 2. 988. In cases where a condition that the ' house is at the 

Uahility commoucemeut of the holding fit for habitation is implied under 
of Landlord the Housing, Town Planning etc., Act, 1909 (p), the condition 
to Repa ir, includes an undertaking that the house shall, during the holding, 
Implied landlord in all respects reasonably fit for human 

nadertakiog habitation (9). Either the landlord, or the local authority, or his 
***^1*" or its agents authorised in writing, may enter on the premises at 

‘ reasonable times of tlie day, on giving twenty-four hours’ notice in 

writing to the tenant or occupier, for the purpose of viewing the 
state and condition of the premises (r). If it appears to the local 
authority that the implied undertaking has not been complied 
with, and if a closing order is not made, it may require the landlord 
to execute the necessary works, but the landlord has the option oJ 
closing the house. If the landlord neither executes the repairs noi 
closes the house, the local authority may do the work and recover 
the expenses from the landlord («). 


Sue-Sect. 3 . — LiahiHty to Third PerMma. 

Liability to 989. Where premises are out of repair in such a manner as 
public for to constitute a nuisance to the public, and a member of the public 
nuibance. passing, the tenant, as occupier, is prima Jade liable 

for the injury (0 ; but the liability is shifted to the landlord if tho 
want of repair existed at the time when the premises were let or 
relet {u ) ; and also if the want of repair arises during the tenancy 
and the landlord has contracted with the tenant to do repairs (a) ; 


ip) 9 Edw. 7, c. 44. 

\q) Ihtd.f B. 15 (1), in which pTOvision “house’* iiicliideB part of a house, 
ibid.^ B. 15 (7). Goiitiactiiig-out is not forbidden. 

(r) Ibid., B. 15 (21. 

(«] Jbid., 8. 15 (3;, (5), whidi boo also as to the notice to the landlord and the 
recovery of expensee. The landlord can appeal to the Local Govemraent 
Board against tno notice and against any demand for tho recovery of expenses, 
and no proceeduigs can be taken while tho appeal is pending {ibid,, s. 15 (6) ). 
The remedies given hy ibid,, s. 15, for non -compliance with ue implied under- 
taking do not preclude any other remedy available to tho tenant against tho 
landlord {ibid., s. 15 (9)) ; and see, fiu-ther, title Fublio Health and Local 
Auhinistbation. 

(0 Payne v. Jlogere (1794), 2 Hy. J3L 349 ; Pretty v. Bidemore (1873), L. B. 8 
0. B. 401 ; NeUan v. Liverpool Brewery Co. (1877), 2 0. P. D. 311, 313 ; Norris 
y. Catmur (1885), Cab. & El. 576 ; notwithstanding that he has employed com- 
petent persons to repair and that the injury is due to their neglect {Tarry y. 
Ashton (1876), 1 a B. D. 314). 

(u) R. y. Pedly (1834), 1 Ad. & El. 822 ; Gandy y. J^Mer (1864), 5 B. & S. 78. 
The landlord is also liable for a nuisance caused by the tenant if it is the natural 
consequence of the user for which the premises were lot {Ilarria v. James (1876), 
45 L. J. (Q. B.) 545 ; and see title Nuisance), but not otherwise (see itivh v. 
Baeterfidd (1847), 4 0. B. 783 ; Gandy y. Jubber, supra, at p. 88) ; and the 
occupier is liable for the acts of his licenseo {White v. Jameson (1874), L. B. 18 
Eq. 303). As to liability for damage owing to non-repair of fences, see p. 514, 

(a) Payne y. B/yere, supra; MiUe v. Temple-West (1885), 1 T. L. B. 503; 
see jLtelie v. Pounds (181!^, 4 Taunt. 649. As to both founds of liability, 
see Ndaon v. Liverpool Brewery Co., supra; and compare BuH y. Victoria 
Graving Dock Co,, lAd,, and London am Bt, Katharine's Dock Co, (1882), 47 
li. T. 378. 
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provided in each cose the landlord has notice of the defect (5). In 
the former rase the liability of the landlord is based upon his 
misfeasance in lotting the premises in such a condition (c) ; in the 
latter case the landlord is held liable in order to avoid circuity of 
action, since the tenant, if liable in the first instance, would have a 
remedy over against him (d). But where the premises are out of 
rej^air at the time of lotting, the landlord is not liable if he imposes 
on obligation to repair on the tenant (e). 

990. The liability of the landlord for injury caused by non- 
repair of the premises does not extend to persons who are using the 
premises, whether the tenant’s family, or guests, or customers, or 
workmen ; and accordingly the landlord is not liable for accidents 
happening to any of such persons during the term(/). Nor is he 
liable to any person except the tenant himself if he has contracted 
to repair the premises, and the injury happens in consequence of 
his breach of contract, since no person except the tenant can sue on 
the contract (<g). 

Skot. 3. — ComtlnKtion of Covenants to Repair,' 

991. A covenant for general repair, such as a covenant to repair 
the (iemiaed premises and to yield them np in good and auhatautial 
reimir and condition (/i); or to keep and leave them in good and 
tenantablo order and repair (i) ; or, as often as occasion shall require, 
well and suhslantiiilly to repair, uphold, and Iceep them, and tlie 
same ho well and substaatially r6])aired, upheld, and kept, to yield 
up at the end of the tcjrm (/c) ; is construed with reference to the 
condition of the promises at the cominoncement of the lease (0- 
The tenant is not bound to leave for his landloid a now house, but 
the house which ho took, in a state of fit repair as such house (m) ; 


(6) Seo Uvnnnell v. Kawer (1870), L. R. 10 0. P. 658; v. (1809), 

15 T. L. B. 224, 0. A. ; Tr&lwajf v. MccMn ((1901), 53 W. ll. 136, 0. A. But 
in Broggi v. ItobinSf supra, nnd Tredway v. M&'hiit, supra, the injured persfuia 
were members of the tenant’s family, and ^ero ou that ground not euiitletl to 
succeed ; boo note (/), infra. 

(c) 7Wd V. Flight (^1860), 9 0. B. (n. 8.) 377, 389. A tenancy from year to 
year doos not recommence each year so as to render the landlord liable to the 
imblic for non-repair iit the boginning of evory year, but goes on without 
break {Qandy v. Juhber (1865), 9 B. & S. 15, Ex. Ch.) ; and it is the same with 
ft weekly tenancy {Boiven v. Andersrm, [1894] 1 Q. B. IW, disapproving Satidfurd 
V. aarhe (1888), 21 Q. B. D. 398), 

(d) Payne v. Rttgers (1794), 2 Ily. Bl. 349. 

(c) Ptetty V. Bidffmore (1873), L. R. 8 0. P. 401 ; ChnhwcU r. Earner, supra. 

if) RoWns v. Jones (1863), 16 0. B. (n. s.) 221, 240 ; Lane v. Cor, [1897] I 
Q. B. 415, 0. A. See, furthor, p. 670, post, and title Neoligenck. 

{g) Cavalier v. Pope, [1906] A. 0. 428; Cameron v. Young, [1908] A. 0. 176; 
see Copp y. AldHdge A Co. (1895), 11 T. L. R. 411 ; Malone v. Las&y, [1907] 2 
K. B. 141, 0. A. 

(A) Harris y. Jonos (1832), 1 Mood. & R. 173. 

(i) Stanley y. Ttmgood (1836), 3 Bing. (n. o.) 4 ; see ManSu y. Owing (1838), 
4 Bing. (n. 0.) 461 ; Woolcoch v. Dm (1858), I P. & F. 337. 

(A) Lister y. Lane and Nesham, [1893] 2 Q. B. 212, 0. A. 

(0 Walker y. HaUm (1842), 10 M. & W. 249, 258 ; see Barddtt y. WUhers 
(1837), 7 Ad. ft El. 136. 

(m) SeaUe y. Lavirence (I860), 2 1*^. ft F* 289. Thus, where the house is an 
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Bbot. 8. and he is noli bound to leave it in the same state as at the_ com- 
Constrnc- menceinent of the lease, for the deterioration in the condition of 
tion of the house as a whole which is brought about by the natural operu' 
Co^aats tion of time and tho elements falls upon the landlord. But the 
to Repair, tonaiit is bound to keep the pi’omises habitable. He must take 
care that tho buildings do not suffer more damage than tho operation 
of time and the elements would effect, and he must by seasonable 
applications of labour keep the house as nearly as possible in the 
same condition ns when it was demised (it); and ho must replace 
any parts which are worn out or have become unsuitable, where the 
replacing is necessary to maintain tho house in a habitable state (o). 
Moreover, he must rebuild or restore the whole or any parts of the 
premises which are destroyed by fire or other exceptional cause, 
unless the covenant exemxits him from liability in these cases (p). 

Inherent 992. Consequently the tenant discharges his liability if he keeps 

defeobi in the buildings in substantial repair according to their age and nature. 
premiMB. jj jg thgip nature they have an inherent defect, the result of 
which develops in course of time and necessitates the rebuilding of 
the house, the tenant is not liable under his covenant to pay the 
expense of such rchuilding(q). Similarly, where a drain is unsuit- 
able and the local authoiity constructs a new one, this is not an 
expense which falls on the tenant under a covenant to reptiir 
Improve* drains (r) ; and, generally, he is not liable for improvements in the 
mentecffectcil original structure of a house, such as the mode of laying joists, 
by landlord, ^-hich the landlord effects in making repairs (s) ; nor, wKore he has 
undertaken to repair a road of one kind, is he liable if the landlord 
converts it into a road requiring repairs of a different nature (t), 
and regard must alw’ays be had to the condition of the road in 
estimating the tenant’s liability (a). 

Bailable 993. But while the tenant is not bound, under his covenant to 

wpoin. repair, to improve the building so as to give tho landlord something 
different from what he demised, yet he must do such repairs as arc 

old ono, the tenant is only bound to kcop it up as an old hoiisi>, and bo noud not 
givo the landlord the benefit of new work (Harris v, Junes (lS:i2), 1 Mood. & Jt. 
173, 175) ; but, in tho absence of evidunco to the coiitrui-y, the pioinises will b>' 
presumed to have been in a tenantablo condition when the tenant went ii' 
(Brown v. Tmmper (1838), 2G Uobv. 11, 16). 

(n) Gutteridge v. Munyard (1834), 1 Mood. & B. 334, per Tindxl, C.J., nt 
p. 336. 

(o) LwreoU v. TFoAeljy and Wheeler, [1911] 1 1C. B. 903, 0. A. ; and see tliii' 
ease as to the dictusn of Tikual, C.J., in Gntleridge v. MuvyarJ, sm>ra. 

(p) ManehesUr Bonded Warehotise Co. v. Carr (1880), 6 0. I'. D. 307, 313 ; see 
Breckuiick and Abergavenny Canal Navigation Co. v. PritchurJ (l'J9<iV 6 Term 
Bep. 750. Ab to destruction by fire, see p. 520, post, and compore p. 501, ante. 

M Lister v. Lane and Neshom, [189^ 2 Q. 13. 212, 0. A. 

(r) Lyon y. Greenhow (1892), 8 T. B. 457. ^imilarLy tho tenant is not 
bound to remedy struotural dofocts, but only to keep the existing dniins in 
repair [Ilugqall y. McKean (1884), Cab. & El. 891 ; anirmod sub nom. HucaU 
y. M*Lean (1885), 53 L. T. 91, (3. A.). 

(3) Howard y. LeggaLi (1830), 7 0, & P. 613. 

(t) London Ci.rjiioi'aiion v. Barnes (1896), 12 T. L. U. 135, C. A.; and 9 
Govonaiit to contnbuto to I'epairing a road doc.s not extend to entire reconetruc- 
tiou (SeoU y. Brown (1904), 69 J. f . 89, 0. A.). 

(w) fhott y Brovme tmipra. 
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Baitable for the building having regard to its age and class ; and he 
must replace any parts, including the floors, or roof, or external 
walls, which become defective or dangerous owing to the lapse of 
time or the effect of the elements (v). If he has expressly cove- 
nanted to put a house into tonanlable repair and to keep it in such 
repair, and it is not in tenantable repair at the commencement of 
the luuaney, be must do ine necessary repairs, notwithstanding that 
the building is thereby put in a better condition than when the 
landlord let it (a). The effect is the same if, without expressly 
soveuanting to put it into repair, the tenant only covenants to 
keep the house in tenanlablo repair. Such a covenant presupposes 
the putting the house in such repair, and the keeping it in repair 
during the term (b). The construction of the covenant is the same 
whether the covenant specifies “tenantable” or “habitable" or 
“good ” repair (c). A general covenant to repair without any such 
words is satisfied if the promises are kept in a substantial state of 
repair (d). 

The repairs which must bo done in order to keep a house in 
tenantable repair vary according to the circumstances- of the 
building. “Good tenontablo repair” is sticli repair as, having 
regard to the age, chimictcr, and locality of the house, would make 
it reasonably fit for the occupation of a reasonably-minded tenant 
of the class who would be likely to take it («) ; accordingly the lessee 
must do such repairs as are nocessary to preserve the promises and 
to make them siiitahlo lor a new tenant (f). lie must do botli 
outsido and inside ]taiiiliug at suitable times (/), hut he is not 
necessarily bound to repaper and paint throughout tho house at 
the end of the term (g), nor to leave the house in tho same state of 
decorative repair as when lie took it (//). If “ reasonable wear and 
tear ” are excepted, tire tenant is not bound to make good dilapida- 
tions caused by the friction of tho air, and by exposure and ordinary 


(w) [mrfvft V. Wal'cJy and Wficelcr, [1911] 1 K. B. 905, C. A. ; seo Prondfuot v. 
7/ar<(1890), 25 (1. 1). D. 42, 54, C. A. ; niul ati tomaiuU-iiunuoof tin: subslructui'e 
of a lar^o bailding such, os a inarksf, see Jic London Ci>ri orafion, Loudon 
Corporation v. Great Weetern and Metropolitan Ilifilioay<,_ [1910] 2 Ch. 814. 

{g'l A covenant to put pi-omises info lepair “ forthwith” is performed if the 
reyioirs ure done with n<asonahle speed (//uti d. Pitiman v. Sutton (1H41), 9 C. & F. 
TOO: Belcher v. M'lniosh (1839), 8 0. & F. 720 (huhiiable repair)). 

(b) Payve v. Uaine (1847), IG M. & W. 5-11 (“ {{ood repair ”) ; see Wodeuck v. 
Ikv) (1858), 1 F. & P, 337 ; Lureolt v. Wcd/eli/ and Wheeler, auinra. 

(e) Proiid/oot v. JIarl, supra, at p. 51, 0. A. TJniler a covenant to do 
” necessary ropuire,” tho tenant must do all ropairs which are neceasary 
iurinBtiietonn(7'r(woW V. Diamond Rock Doriny Co. {IS82),20 Gh.D. 251, O.A). 
Under on agreement by the tenant to leave a farm in as good a condition as he 
foiuid it, ho must leave it in teiinntuble repair if he found it so ( Winn y. White 
(1772), 2 Wm. Bl. 840). As to furniture, see Stanley v. Ayuew (1844), 12 
M. & W. 827. 

(d) Harris v. Jones (1832), 1 Mood. & R. 173. 

(e) Prowdjool v. Hart, su)>ra, at p. 62 ; see Belcher v. M'Inloeh, supra; Payne 
V. Itaive, eupra ; Saner v. Billon (1878), 7 Ch, D. 815, 621. 

(/) Monk V. Nm/ea (1824), 1 0. & F. 265 (covenant to “ substantially repair, 
uphold and maintain ” reqiuies inside jninting to be done). 

M Moocon V. Toutnshend {Marqms) (1886), 2 T. L. B. 717 ; atBrmod (1887), 
3 T. L. B. 392, 0. A. 

(A) Orawfbrd v. Arwfon (1687), 36 W. B. 54, 0. A. 
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ase (i). Govenauta of this nature must be reasonably oonstmed. 
The landlord is not to claim for slight defects (jk), and, under a cove- 
nant to repair and paint, the tenant is not bound to^ fill up cracks 
in plaster and holes made by nails within the period for redeco- 
rating (f). An actual omission to repair is not excused because 
the tenant has employed iiersons whoin in good faith he relied upon 
to do the repairs (m). 

994. It is a broach of tho covenant to repair if the tenant pulls 
down any part of the premises or makes alterations in thorn (n), 
unless in the course of making additions or improvements which 
are permitted by Mie lease (o). 

995. A covenant to repair may expressly extend to buildings 
erected subsequently to the demise (p), but without express mention 
of such buildings a covenant to repair the demised premises extends 
to all things which are for tho time being a part of the premises 
included in tho lease (q). Consequently it extends to additional 
buildings (r) and toother fixtures (s). J3ut a covenant to repair 
“ the demised buildings ” applies only to buildings existing at the 
time of the demise (/). A covenant to repair and yield up in 
repair, since it extends to all fixtures, deprives the tenant of bis 
ordinary right to remove tenant’s fixtures, unless these are expressly 
excluded from the covenant (a). 

996. A covenant which hinds the lessee specifically to rebuild 
is not satisfied by merely repairing; hence, where it extends to 
several houses, it is not suiliuiont for the lessee to rebuild some 
and repair others (&). But if the covenant is a general covenant 


(t) Terrel v. JUIumiy (1901), 17 T. L. R. 670 ; see Manchester Bonded Warehome 
V. i^arr (1880), 6 0. P. 13, 607, 513 ; Scahs v, Lawrence (1860), 2 P. & F, 289. 

(k) Scutes V. Lawrence, siijvt'a. 

(l) Perry v. Chotzner (1 893), 9 T. L. R. 488. 

(m) NoJcea v. Qihkm (1856), 3 Drew. 681. 

(n) K.g.f by opening a doorway in a wall (/>ocd. Victcery v. Jackson (1817), 
2 Stark. 293; Qanye v. Lockwood (1800), 2 F. F. 115), or pulling down a 
])artition wall in the courtyard {Doe d. Welheretl v. Bird (1833), 6 0. S; P. 195 ; 
see Borgnis v. Edwards (I860}, 2 F. & F. Ill); Rose v. Spicer^ Boes y. Hymans 
[1911] 2 K B. 234, 0. A. 

JS Soe Dog d. Dation v. Jones (1832), 4 B. & Ad. 126. 

) Uvdion V. Williams (1878), 39 L. T. 632. 

See Pyat v. St, John {Lady) (1613), Gro. Jac. 329 (pavement of a oourt 

). 

(r) Gomish y. Ctcife (1864), 34 L. J. (ex.) 19, 22 ; see Brown y. Bl%mdm 
683), Skin. 121 ; Dmiee y. Earle (1690), 3 Lev. 264. The covenant will extend 
a farmhouse erected by penifUf;>sion of the lessor, who is lord of the manor, 
on adjoining waste {While v. Wakley (No. 1) (1858), 26 Beav. 177). 

(s) Ar.fjp., the mill-wheel of a mill {Openshaw v. Evans (1884), 50 L. T. 156); 
or a verandah attached to posts fixed in the ground {Penry y. Brown (1818), 2 
Stark. 403) ; and see Thresher v. Eaxt London Water Works Co, (1824), 2 B. & 0. 
608. 

(f) Dos d. Worcsster Truskea y. Rowlands (1841), 9 0. & F. 734, 740 ; Smith v. 
MBis (1899), 16 T. L. B. 59 ; Cornish v. Cleife (1864), 3 H. ft 0. 446. In special 
circumstances tho covenant to repair has been held to apply to after-moted 
buildings only {Land v. Norris (1757), I Burr. 287). 

(a) See p. 427, anfe. 

lb) {City) Y. Nash (1747), 3 Atk. 612. 
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to repair houees and lo rebuild within a specified time as occasion 
may require, it is enough if the lessee repairs so as to make the 
Ijouses substantially as good as new (c). A covenant to pull down 
a house and build a new one does not require that ihe new one 
uliould be similar in construction and elevation to the old one (d). 

997. The liability of the tenant to repair may be made condi- 
tional upon the landlord first putting the premises in repair (e), or 
upon his doing some other act, such as providing materials for 
repair (/). In tho former case the complete performance of the 
condition by the landlord is essential to make the tenant liable 
for the repair of any part of tho promises (jf) ; in the latter case it 
is sufficient if the landlord is ready to supply the material when 
required (/{)• The previous ro}»iir of the premises by the land- 
lord (i), or the supply of material by him (j), may also be provided 
for by means of a covenant on his part, and, on his default, the 
tenant is entitled to sue for breach of the covenant (/c). 

998. If the tenant covenants to do work, whctlicr of repair (J), 
or of building (m), to tho satisfaction of a surveyor to be appointed 
by the landlord, such appointment is a coudition precedent 
lo the tenant’s liability ; but it lias been held to be otherwise 
whore the work is to be subject to the suporiutendeuce of 
specified persons, and then such superintendence is not a condition 
precedent (»). Whcie a surv'eyor is appointed, and expresses dis- 
satisfaction, there is no breach of tho covenant on the lessee’s part 
if it is shown at the trial that the surveyor ought to have ^n 
satisfied (o). 

(f) Eueiyn v. (1817), 7 Tdunt. 411. 

\d) lj<no V. Innes (18G4), 4 JJo G. J. Sm. 28G. 

(i^) SlaUrYn (1G22), Cro. Jac. 015; Neale ?. liaidijf (1850), 15 Q. B. 
WIG. 

(/) Thomas v. CadwaHader (1744), Willes, 496; comx)aro Muddestone v. 
ThniutB (1789), Willos, 146. 

(r/) Nmie v. Radvliff (1850), 15 Q. B. 916 ; see Counter y. Miic}}henon (1845), 
5 Moo. P. 0. 0. 83; Cannock v. Jonei (1819), 3 Exob. 233; Coward v. Gregory 
(1866), L. E. 2 0. P. 153. 

(/f) Marlyn’9, Clue {1^52), 18 Q. B. 661. But a covenant by tho tenant to 
repair “ taking Buflioiont houpobote etc. without committing wasto,” does not 
incorporato a condition that there shall be a snificient supply of suitable 
Lunbor on tho land, and tho covouaiit is absolute {Bristol {Dean and Chufilcr) v. 
Jonen (1859), 1 E. & E. 484). 

(i) Cannock v. Jonea, supra, whore words of condition were construed as 
creating a covouaiit; see title Deeds and Otiieji Instatjmeets, Vol. X., 
p. 478. 

(j) Tucker v. Linger (1882), 21 Oh. D. 18, 0. A. As lo whon such covonants are 
independent, and when tho performance of tho landlord’s covenant is a con- 
dition for the liability on the lessee’s covenant, see title Deeds and Otjjsu 
iNSTitVMENTS, VoL, A., p. 489. As to assignment of timber for house-bute, see 
Courtenay v. Fisher (1826), 4 Bing. 3. 

(A;) And the failure of tho le.ssor to perfoim his covenant inny be taken into 
account in as!M)SMing the dainnges on tho breach of tho tenant’s covenant to leave 
the buildings in repair iUaUlane y. Newcomb (1863), 12 W. E. 135). 

(/) Cooiahe y. Greene ^1843), 11 M. 8c W. 480. 

hn) Hunt y. Bishop (1853), 8 Exch. 675, 679. 

M Cannock y. Jones, eujmt, affirmed (1850), 6 Exch. 713, Ex. Oh. ; (1652), 8 
Q. L. Oas. 700. 

(o) Doe d. Baker y. Jones (1848), 2 Oar. & Sir, 743. Tt'here the tenant is 
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999. Formerly it was usual to insert in the lease a general 
covenant by the lessee to repair, and also a covenant to repair 
oil notice ; that is, to do within a prescribed time repairs covered 
by the general covenant, of which the lessor should give notice (p). 
Such covenants, if grammatically separate, were construed ai; 
independent covenants the first being broken by the mere 
want of repair (?•), and tlie second by the failure to comply with 
the notice. A notice given in accordance with the second covenant 
— that is, to repair specified defects within the prescribed time — 
operated as a waiver of any forfeiture for breach of the general 
covenant («) ; but if the notice departed from the terms of the 
second covenant, and required repair “ forthwith (t), or “in 
accordance with the covenants of the lease ’’ (a), it was deemed to 
be given under the general covenant, though not strictly necos- 
sary, and there was no waiver. Under the Conveyancing and 
Law of Property Act, 1881 (6), notice specifying the nature of the 
breach of the covenant to repair must be served in all cases, 
and there must be failure to reiiair within a reasonable lime before 
the landlord can re-onter for the forfeiture. Consequently a 
separate covenant to repair on notice has become needless (o). 
But whore the covenant is a covenant to repair on uotico, and 
to leave in repair at the end of the term, these constitute 
distinct liabilities, and notice is not necessary to enable tbo 
lessor to sue on the covenant at the end of the torm (d). 
Negotiations for the sale by the lessee of his interest in the 
promises to the lessor will suspend the notice during their 
currency («). 

1000. The remedy upon a covenant to repair is in damages; 
specific perfoniianco of the covenant will not bo ordered (/). A 

to retain out of rout the oxpcut$e» of improvomonis executed to tbo approval of 
the landlord, this approval is not a coiiditioa precodent to tho roteiitioii of the 
expenses {DaUman v. King (1837), 4 Ring. (n. n.) 105). 

tp) There is no broach of this covonaut till the prescribed time has elapsed 
(R47/ia/na v. Williams (1874), L. B. 9 C. P. 059) 

(g) Uorsufall v. Testar (1817), 7 Taunt. 385, 383 ; Baglis v. Le Oro^ (1858), 
4 C. B. (n. s.) 537. 

(r) Baylis v. Le (jtds, supra, 

(s) Doe d. Morecrafi y. Meiac (1825), 4 B. ft 0. 606 ; see Doe d. de Ruizen {Barm 
and Baroness) v. Lewis (1836), 5 Ad. & El. 277. 

1 0 Roe d. Goatly y. Paine (iSlO), 2 Camp. 520. 
a) Few y. Perkins (1867), L. B. 2 Exch. 92. 

6) 44 ft 45 Yict. 0 . 41, s. 14. 

c) See Encyclopsedia of Forms aud Precedents, Yol. YII., p. 104. 
a) Harslet v. Butcher (1622), Oro. Jac. 644. 

s) Hughes y. Metropolitan Rail, Co. (1877), 2 App. Oas. 439; see Doe d. 
Rankin y. Brindley (1832), 4 B. ft Ad. 84 ; Doe d. de Rutzen [Baron and Baroness) 
y.^ Lewis j supra. 

\f) Hill V. Barclay (1810), 16 Yes. 402, 406; seo title Specific Pekvorm- 
AROE. Damages are only recoverable from the lessee or assignee. A cestui gm 
trust in occupation of the promises is not liable [Ramage y. Womack, [1900] 1 
Q. B. 116). Acceptance of a tenancy en the terms of a special agreement as to 
repairs is a sufficient consideration for the agreement [Dietrichsm y. Giubilet 
(1845), 14 M. ft W. 845). In suing on the coyenont to repair any spooial terms, 
such as an exception of damage by fire, were, aocordiim to the old practice, 
required to be stated (Tem/xmy y. Bvmand (1814), 4 Camp. 20; Browne v 
Skill (1821), 2 Brod. ft B. 395), and it is still conyenient to do so. 
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covenant to put premises into repair admits of only a single breach, Sect* 8. 
and when damages have l)oeu recovered there is no further remedy Constmo- 
on the covenant (</). Under a covenant to keep in repair, the lessee tion of 
is bound to have the premises at all times in proper repair, and if Covenants 
they are out of repair an action on the covenant can be brought Rwlr. 
during the term(/0. The breach of the covenant, if not made CoFcnantBto 
good, is a continuing lireach (i), and the recovery of damages in one put into, and 
Action does not prevent the recovery of damages in a subsequent 
action ; but in assessing the later damages, the amount recovered ^®***^^' 
in the earlier action is taken into account (A;). Where there are 
covenants to erect specified buildings and then to keep them in 
repair, the lessee or his assignee will be liable for a breach of the 
latter covenant notwithstanding that the buildings have not been 
erected, and that the lessor has, by waiver of the breach or other- 
wise, lost his remedy on the former covenant (Z). Although the 
former covenant, being single, has gone, yet the covenant to repair 
will necessitate the erection of the buildings (m). 

1001 . The liability of a lessor under a covenant on his. part to Covenant by 
repair is subject to the same rules of construction as a covenant by to 

tlie lessee. It lias to be construed with reference to the state of the 
promises at tho commencement of the demise, and the lessor is not 
lioiind to give to the lessee during the term a different thing from 
that which tho lessee took from him at the commencement of the 
tenancy. Consequently he is not bound to make good defects which 

(</) f^f'o Cowartl v. Gregory (18(50), L, R. 2 C. P. 153. Similarly a covenant 
by tlie lopsor to inako a new street within a year, is finally broken on default 
at the cud of the year (;l/orrw v. [1896] 2 L B. 24:7, ('J. A.). 

[Ik) fAtirmorev, Hoh'*on MSIS), 1 H. & Aid. 581, 585; and see the cases cited 
ill noto (5), p. 507, ante. But where a lessee is bound to repair and deliver up 
ill repair at the end of tho tenn, the roinoval of fixtures which ho does not 
iinincdiately replace is not a breach of tho covenant if they can be replaced 
before the end of tJio term {Doe d. Durretl v. Davis (1851), 15 Jur. 155). 

(») Whei-e, after tho notice to repair, the premises arc condemned by the local 
authority and pulled down, there is a continuing breach until the demolition 
[Re Serkj Gregory v. Herle^ [1898] 1 Ch. 652), 

(A) Cowardw Gregory, In order that tho action for non -repair under 

the general covenant may be maintnined, the premises must be out of repair at 
fho cummeiicoment of tho action ; hence, if the lessor docs the repairs himself, 
iiu cannot iTcover damages ( IFiW/awis v- WiUiams (1871), L. R. 9 0. P. 659). 

Moreover, if tho louse provides for his ^covering tho expenses of repair, he 
waives tho forfeiture for breach of tho covenant {Doed. de Itufzen {Baron and 
Rarohess\ v. Lewis (1836), 5 Ad. & El. 277). But he may be able to recover on 
ihe special covenant if proper notice has been given (iri/f/ams v. WRliams, 

Atpra, where a sub-lessor did repairs to avoid forfeiture of the hoad lease, and 
then sued ihe undorlessee ; and see CoRei/ v. Sireeton (1823), 2 B. & 0. 273 ; 
hyner y. [1891] 2 Q. B. 31 ; reversed on the facts, i6<d., C. A., as to 

veravery of the expense of such repair^, 

(?) Bennett v. Herring (1657), 3 C. B. (e. 8.) 370 ; Jneoh v. [1900] 2 

Oh. 156. In IhwiHt v. Herring the lease had been assigned, and since the 
bi'caeh of tho covenant to build wos complete before the assignment tho 
assignee was not liable on that covenant, but ho was liable on the covenant to 
k('ep in repair. In Jacob v. Down, sujn'a, the lessor luid waived the broach of 
iba covenant to build, but wos still liable on the covenant to repair. Similarly 
a waiver of a covenant to build may not be a waiver of tho covenant to deliver 
up tho additional buildings {Nonalie v. Flight (1844), 7 Boav. 521). 

(m) Jawb V. Dvwrt-, avpm. 
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Sn». s. affect llie stability of the premises as a whole, and are due to some 
Construe* inhorcut fault (n) ; nor is he bound to do any repairs until notice 
tion of of tho want of repair has been given by tbe lessee (o). A covenant 
Covenants i)y the lessor to repair the external parts of the demised premises 
to Repair, iucludes a partition wall(j>). A covenant by the landlord to put 
premises into repair does not bind him to put them in repair for a 
special purpose not mentioned in the agreement (q). 


Sect. 4. — Measure of Damages. 


Measoie of 
damages 
dariug term. 


1002. When an action is brought during the term for breach of a 
covenant to repair, tho damages are not nominal (r), but the measure 
is the diminution in the value of tbe reversion which results from 
the breach (s). Practically, this is the amount by which the sale- 
able value of the premises is injured by the non-repair of the 
premises (t), and it depends on the length of tho unexpired term (u). 
But this rule is not of universal application. All the circumstances 
of the case must be taken into consideration, and the damages must 
be assessed at such a sum as reasonably represents the damage 
which the lessor has sustained by tho breach of the covenant (a). 
When he is the freeholder, and is entitled to the reversion freo from 
any liability on hit. jart, the injury to saleable value furnishes the 
proper test (ft), but when he is himself a lessee, and is under o 


(w) Torrens v. Walker, [1906] 2 Cli. 1C6; see j). 506. ante, 

(o) Makin'v. (1870), L. 11,6 ISxch. 25; London an^ South Western Hail, 

Co, V. Flower {ibid), 1 C.KD. 77, 85 ; Manchester Itonded Warehouse Co, v. Carr 
(1880), 6 0. P. D. 507 ; //rfflfa?? v. McLean (1885), 53 L. T. 1)4. C. A. ; Torrens v, 
Wedker, supra ; boo Tredway y. Meehin (1904), 53 W. B. 136, 0. A. If tho 1cb.soo 
has to leave the premiaos whilo they ai’e being repaired he cannot recover the 
expenses of taking and fitting up other premiacB {Qreen v. Bales (1841), 2 (h 13. 
225). 

{p) Green v. Bales, supra (where the adjoining promises wore domolished 
under a local statute, but this circumstance did not prevent tiio lessor from 
being liable). As to a covenant for contiibution by the lessee to corts oi 
improvements, boo Beer v. Banter (1861), 10 0. B. {jsf. s.) 435. 

(9) McClure v. Little (1668), 19 L. T 287. An agreement by the landlord to 
re])air the demised pri’inises does not bind him to cleanso ornamental water 
{Bird V. Elwea (1868), L. B. 3 Exdi. 225). As to the etl'oct of a lessor’s covenant 
to repair part of the premises, soe Coward v. Gregory (1866). L. B. 2 C. P. 153. 

(r) Bmith v. PeoA (1853), 9 IDxch. 161 ; Bell v. Hayden (1859), 9 I. 0. L. B. 
301 {Marrialt v. Coiton (1848), 2 Car. & Kir. 553, contra, is overruled). Where, 
however, the lessee has repaired after action tho damages may be noiuina) 
{Morony v. Ferguson (1874), 8 I. B. 0. L. 551). 

(«) Doe d. Worcester Trusts v. Rowlands (1841), 9 0. & P. 734 ; Turner v. 
Lamh (1845), 14 M. & W. 412 ; Mills v. Bast London Union (1872), L. B. 8 0. 1\ 
79 ; Henderson v. Tho^n, [1893] 2 Q. B. 164- In Vivian v. Champion (1705), 2 
Ld. Baym. 1125, Lord Holt defined measure of damages as the amount 
required to put the premises into repair, but this has been overruled ; compare 
Wigsdl V. School for Indigent Blind (1882), 8 Q. B. D. 357 ; though where the 
lessor, with the consent of the lossee, does the repairs himself, ho can recover 
the amount properly expended {Colley y. Streeton (1823), 2 B. & 0. 273 : com- 
pare WdHams v. Williams (1874), L. R 9 0. P. 659). 

(J) Smith V, Peat, suprn; compare Metgey, Kavanagh (1877), 11 T. B. 0. L. 431 ; 
and, as to the identity of tho premises, see Mapleton v. Aawlings (1854) 3 0. L. B. 
237 ; and see title DAMAGES, Vbl. X., p. 339. 

(u) Turner y. Lamb, supra ; Conquest v. Bbbetts, [1896] A. 0. 490. 

(a) Conquest v. BbhetU, supra, per Lord HERSonELL, at p. 494. 

(U BhbdU V. Conquest, [1895] 2 Oh. 377, 386, 0. A. 
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covenaut with the superior landlord to repair, his liability under 
this covenant must be taken into account in ascertaining the amount 
payable to him by the sub-lessee (c). 

1003 . After the term is exjured, the lessor’s action will bo brought 
on the covenant to yield np the premises in repair, and since he is 
entitled to possession of the premises in tliat state, the measure of 
damages is the sum which it would take to jiut the promises in the 
state of repair in wliich the lessee ought, under the covenant, to 
leave them(rf). This tost is applied, altliough in fact the lessor 
does not require that tlie premises should be restored to their former 
condition ; where, for instance, owing to changes in the character of 
the neighbourhood, repairs of a less expensive nature will be equally 
effective to secure the letting of the property («); or where Ihe 
lessor is himself effecting structural altcratioiiH (/) ; or where he 
has relet the property upon torms which render the repairs 
unnecessary, so that he cannot suffer any actual loss (or). But if 
the lessor has, during the term, already recovered damages for 
breach of the covenaut to keep in repair, iheso will be deducted 
from the sum which the lessee would otherwise pay as damages for 
breach of the covenant lo leave in repair (A;. 

Sect. 5. — liigltt of Kniry to View and Repair* 

1004 . Tlio lessor by the granting of «ho lease deprives himself 
of the right to possession of the premises during its currency, and 
if he enter*: w’ithout the permission of the lessee, or without reserving 
to himself the right to do so, he is liable to bo treated as a trespasser. 
Hence, in the absence of special stipulation (i), he cannot enter to do 
repairs (/•:). It makes no difference that lie is himself a lessee, and is 
liable to forfeiture for breach of the covenant, to repair in the head 
lease ; or that ho has the consent of the sub-lcssoe’s tciiauts (0- 

(f) IMdfftv. [ISOtj] 2 Oh. aSC, 0. A. ; OoiuftiPstY. ItJOhelts, [1896] 

A. C. 490, whcio It w.is hiild tliat if tho sub-loasn lias only a short lime to lun, 
iindthc Hub-lossur has only n nominal vovorsion, the is proporly appliod 

hy asoortniniiig the sum which tlie rop.iirs will cost, and thou allowing a discount 
for present paymonc; and soe WtUiainH v. U'illianis (iNTl), L. U. 9 C, P. 

(d) Joyner v. Weeks, fl891J 2 Q. li, 31, 43, 0. A. Tlie loRSor can also recover 
coiupensation for tho loss of tho use of tho promises during the rojiairs ( Woods 
V. Pop^ySSe), G 0. & F. 782; 1 Bing. (n. O.) 4G7 ; boo Uirck v. Clifford (1891), 
K T. L. It. 103), notwilbst'.indiiig, porhaps, tnat part of the repairs should have 
boon done by hiuisolf ( Woods y. Poite, 9upra). Soe also title Damages, Yol. X., 
p. 339; and see Clare y. Dobson, [1911] 1 K. B. 33 (whore an under lessor, who, 
after breach of covenant to repair, executed the repairs and obtained relief from 
forfeiture, failed to recover from his uiiderlesHeo, who failed to do tho repairs, 
the cost of the proceedings for relief). 

(e) Morganv. //anZy (1886), 17 Q. »■ D. 770 ; reversed on another point (1887), 
18 Q. B. D. 646, 0. A. ; Hardy v. FothergUl (1888), 13 App. Gas. 331. 

(/) fnderwick v. f^tech (1884), Cab. & El. 412. 

lo) Joyner v. Wedts, supra ; soe Raiulings v. Morgan (1863), 18 0. B. (n. s.) 776. 

(y Henderson v. Thom, [1893] 2 Q. B- 164; Ebbetts v. Conquest (1900), 82 
L. T. 360. 

(i) Barker v. Barker (1829), 3 0. & P. 5o7. For form of reservation of right 
of entry, see Eiioyclopoedia of Forms and Precedents, YoL Yll., p. 201. 

Ik) See Neale v. Wyllie (1821), 3 B. & G. 533. 

(Z) Stocker v. FUmet Bmlding Society (1879), 27 W. U. 877, 0. A. (where the 
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Where the leBRor line covennntrd with the lensce to repair, a licence 
by the lessee is implied for him to enter for a reasonable time to do 
the repairs (f/i). But, in gcuoral, n right to enter and view the state 
of repair is expressly reserved by the lease, and the lessor is entitled 
to have this inserted when the lease is granted in purstnince of an 
agreement to grant a It-nse with tlie “ usual provisions ” (n). 

Rkot. 6.-- Liability to Repair Fences. 

1005. Tho relation of landlord and tenant imposcfl on the tenant 
as part of the contract an obligation to keep adjoining projierty of 
his own dihtinct from the demised premises during the tenancy, 
and to leave those premises clearly distinct at the end of the term 
and not in any way confounded with his own property (o). If 
therefore, the tenant has thrown the lands iogetlier, the landlord is 
entitled during the term to have the hoiuidary ascertained by the 
court ip ) ; and if the confusion is such tliat at the end of the 
tenancy the tenant cannot render np specifically the landlord's land, 
and the true boundary cannot be RFcerlained, he. must restore land of 
the same value as the demised premises ; and for this purpose the 
land Avill he valued fairly, but to the utmost us uguinst the tenant 
who has rendered it imi)ossible for tho landlord to have his own (7). 

Tenants for years are liable for permissive waste, but not tenants 
at will nor tenants from year to year(?). Not\\ithstanding this 
distinction, however, it is the duty of the actual occupier to repair 
tho fences, and for this purpose he may take siillicient w’0;ud(i»); 
and, without any agreement to that eiTect, the landlord can main- 
tain an action against liis tenant for not repairing, upon the ground 
of the injury done to the iiilicritanco(0- JIorcr)vor, if injury is 
caused lo a third person through non-repair of the fences, tlio 
remedy is against the occui>icr and not tho owner, unless the fences 


lessor's entry wus restrained by injunction). to the statutory right of onlry 
in certain cases, see p. avfe. 

(m) Saner v. Jhlfon (1878), 7 Ch. 1). 817 

(n) If the landlord is to enter “ at conv' nl^^nt times ” to view the state of ropnir, 
he should give notice of his coming, otherwi.^e he cannot coin]i1niii of bdii,*' 
excluded from some of the rooms (l)oe d. Wflhn'cU v. Bird (IS.'iii), G C. & F. 
195). As to ••usual provisions,” see p. .'188, anU. 

(o) A.-Q. V. FalUrlcn (ISl.'i), 2 Vca. & B. 203, per Ijoril Bldon, Ti.O., at p. 20.7. 
As to tlie presumption of ownership of hedges niul dilrdif's, ^ce title Bocnt)- 
jkRTES, Fences, and Party Wauls, Yol. 111., pp. 121, 125; as to party walK 
ibid,, pp, 134 — 138. 

(p) Spilte V. JIardhfj (1878), 7 Ch. D. 871 . Tlio practice is to direct nn inqiiiiy 
in chambers to nsccrlnixi the houiidar«e8: see titles Bounpahies, Fences, Axi. 
Party Waltjs, Yol. 1 II., pp. 1 15— 118 ; lOuniiY, Vol. XJ 1 1., ]>. 39. 

(7) A.-O, V. Fallen im, snpra; Aston v. Foefer {Lord) (1801), 0 Ves. 288. 293; 
and see A.~G, v. SUphens (18.75), 6 De G. M. & G. 111. 

(r) See pp. 498, 499, ante. 

(«) Cb. Litt. 63 b; see p. 429, an/e ; WUxificld yr, Weedm (1772), 2 Chit. 685. 
As to the common law, stiilutory, and prescriptive liabilities to frnce, see titles 
Animals, Yol. I., pp. 376, .”78; Boundaries, Fences, and I*arty Walls, 
Vol. 111., pp. 129 tt seg,; Highways, Streets, and Bjudges, Yol. XVI., 
pp. 114,116; Mines, Minerai^, AND Quarries; Nuisance; Public 1Ieat.t]i 
AND Local Administration. 

(f) Cberlhnm v. Ilampson (1791), 4 Term Pep, 318. If the fall of fences haa 
been caused by excavations made in breach of a covenant in the lease, a 
mandatory injunction will be aranted to restoie them ilfiwton v. Noc/c (1880), 
43li.T.107); ^ N K i 
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wei'6 out of lYipiiir when tlio land was lei (a), or unless the owner 
has undertaken to repair the fences (6). 

1006. The landlord is under no liability to repair fences (c). 


Part IX.— Restrictions on Use of Premises. 

1007. Where at the time of the lotting the premises are to the iise lor 
landlord's knowledge intended to be used for an immoral or illegal illegal or 
purpose, this renders the contract unenforceable, and the landlord 
cannot recover the rent nor sue upon the lessee's covenants (d) ; and 
nllhough tho landlord is not at lirst aware of the improper use yet 

if lie luis the power of tonniiiating the tenancy and omits to do so 
afLor this use li«is come to his knowledge, ho cannot thereafter 
enforce the lessee's obligations (c). Similarly an agreement to let 
premises is not enforceable if they are to be used for an unlawful 
purpose (/■). If tljo lessee lia.s obtained imsiession by means of a 
false representation tliat lie intended to carry on upon the liromises 
ii lawful trades tlie lessor must have tho louse declared void before 
bv) can recover posso.ssioii (//)• 

1008. Leases of buildings, whether (hvelling-housns or trade n^‘^-t^ictIve 
preiuis(is, usually contain a covenant by Ibii lu.^see rosln'cling their *'*»venants aa 
ii.M;, This may be citlior a cove.nant designed to pi oLect luiiglilionring 
jcciipleis iioiiJ annoyance, or to coniine tho use of trade piomises 

lo certain trades, or lo require that a house shall bo used only as -a 
jirivato dwolling-bouso, or only for residential or professional pur- 
poses ; and such covenants ^Yill bo eiifori-ed by injiiiictiou, or the 
luiiach of them will be compensated by damages (//), or, if there is 

(rt) Chet t ham V. J/dhijiiian (1701), 4 Turin Jlu]». ol8. 

^/*) S«'i! j«. I'lOl. (tiilr. 

I'l) i^hnHnnn v. Uawp^otij stqtra, Aa to tho lanilhmPs fluty, if he rotuiud 
sulioinin^- luiiil, m*c title J)ovxj)AuiES liTixeics, AXi> TAirrY Walls, VuL Jil., 
v.ViJs. 

(»/) Am to iuuiiDi’jd I'urposc.s v. U7 .)//<(, [lltll] I K. 13. 500 (rout) ; eee 
flmndif V. Jiuhard^uii. (1700), 1 I'L'.p. liJ, uiiil Crisp v. Churrhiil fl7S?4), cited 
1 Hum. & P. a 10 (u.so :iii(l occupation) ; AppUiofiw (\imphtil (1820;, 2 (J, & P. 

317 uud loil^iLii*) ; ami cuiuivaro S^nith v. Jf7iite (L800), It. 1 Kq. 620 

[no actiou hy h'S^co ou covenant of iiidomnity in a.Msi<;niiu)nt). As to il legal 
l)Ui-poe*os: das /.i'/htaial Coke Co. v. Turner {\ Mi)), 6l3iug. (y. e.) 824, Ex. Ch. 
fuMc prohibited by statute) ; sro Fllyhi v. (1S41), lo M, W. loo. If 

I bn rent is payable iiumediately, and tho intoiided iwo is not prohibited till aub- 
‘«*qneijtly, tlio rent continues lo bopayublo {(ifbbooHw. Chambers Cub, A" EL 

■*77). As to It Hubwoqiumt sUituto' uiakinij the uiaor illegal, tsoo Nitrby v. 

•*^harpe (1^78), 8 Ch. D. lid, 0. A. 

(#*) Jenniupa v, Throymorton (1825), Ry. & M. 251 (weekly tenancy). If the 
h'use contains u covenant against illegal user, and tho lossoo is about to break 
It, tho lessor should apply for an in j unction, and not himself attempt to exclude 
tho lessee from tho proniisos (LxlUy v. lienneit (1888), o T. L. E. 150). 

(/) Cowan V. MUbourn (1807), L. E. 2 Kxch, 280. 

(7) Compare Ftsrtiy, 21 lU (1854), 16 0. 13. 207 ; Brash v. Mnnro and Hall 
(1903). 6 E. (Ct. of Seas.) 1 102. 

(A) As to the iiecosbity for proving damage, aeo titlolNJUNCTiox, Vol. XVII., 

P- 241. As to covonaiits urieiiforcoable on the ground that they are in restraint 
cl Uudo, SCO ibid. ; and sou title Tuadu ani> Tuaii£ Umoxs. 
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A right of rc-ontry, a forfeitiiro may rosuit (i)- Moreover, if land 
let for a specified jiurpose, its nso for other purposes will he 
restrained by injunction (j). But otherwise the lessee is not pro- 
liihited from using the premises for any lawful purpose, notwith- 
standing that it is dilTerent from the purpose originally con- 
templated (k), provided there is no fraud on the lessor in taking the 
lease in an nni o.strii tod form (/). Where the covenant is against 
permitting a specified act and the lessee has parted with possession 
of the premises, ho will not usually ho liable for tho conduct of the 
occupier (m); hut he will Ix) liable if the covenant is an absolute 
covenant that the prohibited act shall nut be done (u). 

I 

1009. A covenant against causing a “ nuisanco ’* to the lessor or 
to adjoining (b) occupiers is perhaps only brokon by a nuisance in 
the tochnical sense (c). Where tlie covenant is against any act \ 7 hich 
may lead to “ annoyance, nuisanco, or damage,” it is wider, and 
is broken by anything which disturbs the reasonable peace of 
mind of an adjoining occupier. Tt need not amount to physical 
detriment to comfort, nor need tbo adjoining occupier be a tenant 
of the same lessor (tZ). 

1010 . A covenant not to carry on any ** trade ” refers only to a 
business conducted by buying and selli)ig (c). The word biisinoRs ” 
extends the covenant to all cases where work, involving Iho rcconr''.o 

(1) The lopsor is eptitlc<l to an injunction, iiolwithstaTKliiijr that lie has u power 
of re-entrj' for forfeiture {Ifarrit v. Hlngrave (ISOO), 6 Vos. Of'io). 

(y) K^hor V. Ltiiiifimvae {Marqfiia), [1893] A. C. ^51. to tho binding ofPod 
on iindorlopsecs, ace pp. 407 et ante, and on appigneoH, nee pp. 588 tt 8cq.,}mL 

(k) (iraud Canal Co. v. M'Narnre. (1891), 20 L. 11. Ir. 131, 0. A. 

(l) Bfmvrtt V. Sadfer (1808), 14 Ves. 520. 

(wi) See y. '/'a/^Zor (1802), 11 W. K. 81; Tohman v. Porthiry (1870), 
L. E. 5Q. B. 288, Kx. Ch. ; Toitwan v. Porthnry (1872), L. R. 7 ci. B. 344, 
Ex. Ch. ; VrothiTo v. BAl (1900), 22 T. L. E. 370 ; contra^ if iin undorlcapo 
exproeslj authorises abicach of covenant [TriKon y. lianliirt (1887), 56 L. T. 
300). 

(0) Prothero y. Pell, nvpra ; see p. 672, y)o«f. As to cviclnuco of tho lessor's 
consent to user in violiitioii of the resli iction, see ToUmnn v. Pt^thury, supra. 

(5) As to adjoining,” SCO P'alc ^ons v, Monryale- Street ami Jiruad-Strfit 
Buildimi^ Lid., and A. Baker & Vo., Ltd. (1899), 80 L. T. 487. 

(c) flarrisun y. Cood (1871\ L. E, 11 Eq. 338 (tho cstabliHhment of «n 
eleinentary school not a brencli). Thi.s re-striction 01 the w<>rd w.'is doubted in 
Toti-IIeatly y. Penhnm (1888), 40 Ch. D. 80, C. A. As to the tochnicaJ 
meaning of “nuisance,” sen riaffery. aSpZ/c (1861 ), 4 DoO. & Rm. 315, 322; and 
title Nuisance, As to boxing enlortaiinnenta at a private club, see Seamard 
y. A/ ffrson (1896), 12 T. L. E. 525; as to unlawful games, see Vairtlough v 
Whitmore (1895), 11 T. L. li. 288 ; and title Gaming and VVagejuno, Vol. NV. 
pp. 284 et teg. 

(d) Tod-J/eatly v. Pevharn, nupra, at pp. 98, 99 ; see Marker y. Fonndlinq 
Uospital (1813), 1 Vof^. & B. IS8, The establishment of a hospital for outdoor 
patients is abroach (7 v. Penhaw, supra ; see Pramwelly. Lacy (1879). 
10 Oh. D. 691). The use of preinisos as a bill -posting station may be a" 
annoyance or ofFenBive (N»f«ey v. Provincial Pilt -posting Co. and FAdison, 
[1909] 1 Cb. 734, C. A. ; compare Heard v. Stuart (1907), 24 T. L. E. 104), 

(e) Doe d. Wetherdl v. Bird (1834), 2 Ad. & El. 161 (a private lunatic asylum 
ia no breach). A covenant against carrying on a parlioular rade may bo 
restricted to the covraantor pei8ona.Uy notwithstanding it is entered into in 
oonsidoration of a periodical payment to him and his executors {Cooky. CWcrci/l 
(177^, 2 Win. Bl. 856). For form of such covenant, see EncyclopaDdia of Ponus 
and Precedents, YoL vll pp 195, 363. 
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of numerous persons to the premises, is done for payment ( f\ or 
even without payment wliore the result is in effect the same as if a 
charge were m^le {g). The making of pn)fit is not essential to 
constitute a business; nor, on the other hand, docs payment neces- 
sarily constitute one (ft). Any such user of tho premises is excluded 
where the covenant requires them to be used as a private residence 
only (i). A covenant against affixing any outward mark of business 
is l)roken by exhibiting the name of a firm carrying on business on 
tlic promises (ft). 

A covenant against the exercise of a i)iirticular trade forl)ids 
the carrying on of any part of sucli trade (Z) ; and tho trade cannot 
he carried on as an accessory to tho ioiitanl’s main business, thoiigli 
for the convenience of customers (m) ; but the covenant is not broken 
where the tenant, who carries on a business of a different class, 
merely sells, as incident to his own Imsiness, some articles which are 
sold in tlie prohibited business (//) ; nor where the premises are lot 
U) an auctioneer for the purpose of selling goods appropriate to the 
prohibited trade (o). Whore the covenant is not to carry on a 

( /*) Por iiiHtance, tlio buHiness of a school (/>oc d. JsUh v. yiV/Zwiy’ (liSli’i), 

I M. & S. 95, 99; Kenipv. Sober (1851), 1 Sim (n. ".) 517; W^iekcnden v. Weh^Ur 
(IJioG), 6 B. & 11. 587; Johvsione v. IlaH (18.78), 2 K. & J. 414; WauUm v. 
Hopjuird, [1899] 1 Oh. 92); or a hospitul for poor persoi\s who pay according to 
llii'ir mGAuiA {tiramwellv. Lan/ (1879), 10 Ch 1). 091). As to teaching music, 
■500 Tritton v. BniUinrt (1887), 50 \u 'L\ 500. Tho uso of the oxtornal walla of 
a boiiso as a bill-posting station is a bi*caeh of a covonaut ugainst. currying on 
imy trade or business {Tubbs v. (1909), 20 T. L. M,>) ; see also Xnasep ▼, 
Trovtneial HUi-postintj (h, and Kddison, [1909] 1 Cli. 7 14, C. A. (wliCuO the 
covimuiit was not to carry on an offensive trade or callnig). 

{tj\ Thus a *‘lioiiio*’ whero working girls aie boarded without paMuent is in 
elToct the busiiios.s of a lodging-house (lioUa v. MiHfr (lSS-1), 27 (’li. 1). 71, A.). 

(/*) liolhy, M if ler, supra ; soe Poriman v. Home llosptinl AmKtalion (1879), 
27 (Jh. I). 81, II. 

(i) German v. Ohifman (1877), 7 Cli. D. 271, 0. A. (cliaiit.-iblo institution for 
tho rosideiice and o<lui-ation of children); llohsvn v. 7'/« [1898] 1 (Jh. 4*J4 

;l>o:irdiiig-houHo in coniiection with a school). A covenant to build a house :ts 
ii jinvato dwelliug-houso requires also that it slmll bo kept as such {/iivi// v. 
/'V/yaWy (1870), 4 1. 11. lltp 544). As to a covenant not to build a dwelling- 
house, BOO Dorn rile v. (hti tUe (1875), 71. Jt. 0. L. 08. 

{k) Evans v. 7}ai;w (1878), 10 I’h, I). 747 ; sco Wilkinson v. Iltujn's (18t»5), J2 
W. 11. 119, Apparently conversion of a private dwplliiig-lioii.sij into a sho]> 
may bo effected by user without structural alteration ( v. lityirs 
(1884), 2 Do O. J. & Sm. 62, C. A.), but Beo Mildi v. Coburn (1911), 5.7 Sol. Jo. 
441, i). A. An auction of furniture belonging to tho house is not a biciu'h of .i 
covenant U) use as a pi i vale house {Ilcevcs v. CatfJl (1876), 24 W. R. 485) ; but 
it is a breach of an express covenant not to pennit a sale hy auction on the 
promises (Tcleman v. Pi/rlbnry (1870), L. E. 5 Q. 11. 288, Bx. irh. ; Tolcman v. 
Pnrtbury (1872), L. K. 7 (1. 13., Bx. Gh.), A sulo hy auction is allowable in a sliop 
if not specially prohibited {Keitli v. Iteid (1870), i. II. 2 So. & l)iv. 59). 

(Z) Doed. QaskeU v. Sjpry (1818), 1 13. & Aid. 617, 619; see Doe d. Jkivis v. 
Ehtim (1828), Mood. & M. 189. Premises whicli are to bo used only for a 
pust-oflico can bo used for business ordinarily carried on by post othcials in 
I'oimectiou with revenue {Wedhara v. Postmasttr Geticral (1871), L. it. G Q. Ih 

m). 

(m) Fitz V. 7Ze«, [1893] 1 Ch. 77, C. A. (supplying of light rofreshmoats by 
grocer, held to be a breach of a covenaiit against user as a coffoe-houBe). 

(n) Stuart v. Diplock (1889), 43 Oh. D. 343; see Lamlnj v. Metromtiian Rail. 
Co. (1876), 34 Ti. T. 774. 

(n) Witls V. Adtms (1908), 25 T. L. E. 85 (covenant against business of 
dra^r not broken by letting to auctioneer to seE furs aud fur-lined goods). 
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ImsInciUi Bimilar to the Rpeoificd hiiHinoHH of another person, it ig 
hrokc'ii if tho businessos aro suifieuiiilly alike to compete (p). 

1011 . A covenant against carrying on n noisome or offensive trade 
or hiisinees is not broken by carrying on a dangerous trade which is 
neitlier noisome nor offensive (17). \\^iethor a particular business is 
prohibited by the covenant will depend to some extent on whether it 
was carried on upon the promises at the time of the demise (r). 
Where tho covenant extends to trades causing “ annoyance ” it is 
not broken by patting up prominent advertisements if the premises 
aro in a business neighbourhood (<). 

1012 . A covei'iant against the use of premises as a “ public-house, 
tavern, or beershop,” is broken by the sale under an off-licence of 
l)eer not to be drunk on the premises (a) ; and a covenant against 
carrying on the trade of an innkeeper, publican, or seller by rclai] 
of wine, spirits, or beer, is broken by the sale of these liquors by a 
grocer in the course of his trade (6), or by tho lessee of a theatre (c) ; 


(;>) Drew V. Guy, [1804] 3 Oh. 25. 0. A. 

((/) Iliclx'man v. Isaacs (ISGi), 4 L. T. 285. As to carrvin^ on a dangerous 
trado whoiohy the insurance promiuni is iuui eased, see Tta^»e v. I)ou>is (1905), 
92 L. T. ol9; Chafrittan v. Mason and Ltmlmt Co. (1910), 103 L. T. 390; auJ 
to ail iiijiinction whero tho lessee underlets for such a trado in breach of 
covenant, W‘e ddd. 

(f) GuUaniyc v. i)fnn}jard (1834), 7 (1. & 1\ 129. IjiiMC-biirnin'^ i.s a noisriine 
business {IWfisItire v. Co-isldt (1889), 5 'P. Jj. U 410); a fried jisli busiiiOi^') 
{l*ii't‘nshiro {/hike) v. itrookshaio (J899), 81 Ji. T. 83), and tliu carrying t»ii 
of mock iiiioliuns {Mitsrs v. Taylor (1802), 11 W. 11. 81), may lie ollensive; m 
)iia\ a [irivuto liospilal (J^etuh-oke {Karl) v. Mm [l890] 1 1. K. 70,101, 
il. A.); uiul a boys* seliool is within the ‘d> ''injurious, ofl'onhive, m 
disa^'reeablu noise or nuisance ** {Wauton v. Coppat /, ^ tJh. 92); but not ■ 

the more uso of hlinds for a business purpose so as to be inconveniont tn 
others (comjiaro Gresham Life Assurance Sovitiy v. Jlanyer (1899), 15 T. Ji. il. 
454, 0. A.), thou;?h tho erection of a trellis screen may bo an annoyance ( Wooti 
V. Cooper^ [1894] 3 Ch 071). A public-houso nut witliin a covenant not to 
do anything to" the damage, annoyance, ox distiirbanco of the lessor or hii 
leuants, nor is the opening of a public-houso u br(*uch of a covenant j gainst 
trades tliat may l>e offonsivo or lead to annoyanco {Jones v. Thome. (1823\ 

1 H. & (b 715) ; but a rostrictioii on carrying on tho trado of a piibliu-houso ih 
go*Ml in liiw and capable of running with the land {Zetland {Kar')y. llisloy 
(1882), 7 A])p. C'as. 427). As to enforcing an agi'eoment for an undcilease wbiMi 
tlie ijilcndcd u.sor may prove to bo a vioiaiion of a covenant in the head lease 
against noxious businesses, see Beeves v. Greenwich Tanning Co. (1864), 2 
llem. & M. 54 ; Teape v. Douse, supra. 

(«) ihir li^rys Clothing Co.y. Jltdhim Viaduct Land Co. (1896), 12 T. L. It. 344. 

(a) at. Albans {Bishop) v. Baifershy (1878), 3 Q. B. L). 359; Loudon and 
Bnhurhan Land and Building Co. v. Field (1881), 16 Oh. J3. 615, 0. A. ; Nicdl v. 
Ftuning (1881), 19 Cli. D. 258). Contra, as to *' hoorhouse ” {St. Albans {BishojA 
y. Batiershy, vu/ira ; London and North Western Bail. Co. v. Oamutt (1869), Jj. B. 
9 Eq. 26 ; ildt it Co. y. CoUytr (1881), 16 Ch. D. 718) ; and os to “ public-houso,’* 
see Pease v. Coates (1866), 1j. 11. 2 Eq. 688. A sale to members of a club for con- 
sumption on the premises is not a breach of a covenant against the sale of 
liquors {Ranhen v. Hunt (1891), 10 B. 249). 

(5) Feilden v. Slater (1869), L. B. 7 Eq. 523. A covenant not to carry on 
the trade of a vintner is not rostiicted to tho sale of wine to be consumed 
on the pTemises {WeUsy. Attenborough (1871), 24 L. T. 312). As to the dis- 
tinction between a retail brewer and a retailor of beer, see Simona v, Farren 
(1834), 1 Bing. (n. 0.) 126 ; and see, generally, title iNTOXiGATiiiO LiQUOna* 
pp. 1 ft seg., ante. 

(c) Buekk v. Frederkks (1890), 44 Ch. 1). 244, C, A. ; but the ciTCnmatauces 
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but a_ covenant against a " public-house or beorshop,” where the 
premises are used as a piivaie hotel, and no 1)eer is sold, does not 
prevent the supply of wines and spirits to visitors only {d). 

1013. A covenant restricting the user of premises is a continuing 
(•ovenant, and there is a new breach every day while the promises 
lire used in violation of it («) ; but the lessor may waive the covenant 
partially, so ns to nllow of the carrying on of a particular trade [f), 
J'ho lessor does not waive the bene'iit of the covenant by permitting 
other premises hold under a similar loase to be nsod for the pro* 
hibited purpose (</). A release of the covenant need not be express. 
If the lessor is aware of a continuing breach and ecq^uicsces in it for 
over twenty years — where, for instance, with full knowledge, ho 
receives rent — it will be })rosumed that ho has cither released the 
covenant or grantod a licunco fur the user {h). 
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Part X. — Insurance. 


Sect. 1 . — lAalnWy to Rchnild after Fire 

1014. Whoro pn3misos aro doslroycd by firo in oonsoquonco of fl )0 XoRcnenil 
nngligonco of the occupier or hia servant, lie is liable to make good to 

the loss to tho owner (;); find formerly lie was under the same 
liability when the lire was accidental (/). At tlie present time no 
action can bo maintained against any person in wliose lioimo or 
other building any lire shall accidentally begin, but this is without 


M ly not b«» surh aa to cull for an injunction {ImicR v. Dorif. (1S70), L. R. 9 Eq. 
07 1, aa oxpl.iinc(l in Jiurkh v. Frcflfru'kn (ISOO), 4^ Ob. J). 244, 2*18). 

(ft) Dt^VimMre (l>nhe) v, Sunmons (lS9l), It T. Ij. 11. 52. 

(e) Dop. (1. v. IVnaihrvltj^ (IN29), 9 B. & 0. .*5715, 1578. 

( f) Marlicrw. FonjitJfintj JlosptUil (1813), 1 Vos. & 15. 188. As to thn otToct 
'll' Iho Ic.sssoo entering into tlio covenant aflor n liconco forii particular tmelo has 
'iM'on given and not acted U])on, .“^oo Due. d. FountiUntj Jfospilal {tiovemors and 
Umrdiane) v. Kvam (1825), 4 Ij. J. (o. R.) (k. 1«.) 231. 

0/) V. tioher (1851), 1 Sim. (n. s,) 517 ; comi):iro Meredith v. 

W) Ti. T. 338. 

ih) V. Dt^ff (1857), 2 IF. & N. 61.5; Re Summvrenny Downiew, Siorowfl?’- 

• 0 //, [1900] 1 Ch. 112, n. : UepmHh v. Picklee, [1900] 1 Ch. lOS; 

Payue (1907), 23 T. Ij. K. 250, C. A. A.s to oxtingiiidhinent of covonuTita 
Oirougb cnango in tho character of an estate, see title 1-QUlTV, VoL XIJI., 
(»■ 102; (Jraig v. Qrecr^ [1S99J 1 I, R. 258, 0. A. As to acquiosoenco in the 
i»ro:ich of covenant, roo Bray v. Fogarty (1870), 4 T. R. Eq. 514 ; London^ 
F/iatham, and Dover Rail. Co, v. Bull (1882), 47 L. T. 413- There can be no 
ur quiescence without knowledge of the breach on the part of tho lessor 
A^ibcnmhe v. Mitchdl (1805), 12 T. L. R. 17, C. A. ; seo title Equity, 
Vol. XIIT., p. 166). 

(i) Fillitcr V. Phijvpard (1847), 11 Q. B. .347,354; see IlidzH'V. Do^vning{\0^0), 
1 lid. ^ym. 99; Cnnterlwry (Viftcounf) v. A.-G. (1842), 1 Ph. 306, 310. 
According to Sir E. Coke, burjiing of the house by negligonce oi mischance is 
Jvasto (Go. Lilt. 5.3 b). 

(j) As to the insurable iuterost of a Icss^eo, see title Ierur/vvce, Vob XVII., 
p. 52;j. 



620 


Landi/^rd ANT) Tenant. 


HRCT. 1. 

Uability to 
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KiTect of 
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lenBee. 


Landlord's 

liability. 


pr«jiulico lu t\]iy coulrnot between Inndlord and tenant (A). Gonee- 
qni'utly a tenant who is undei: no obligation to repair is not liable to 
iho Innd'iord in the event of the destruction of the premises as the 
result of accident, but if tlio destruction is the result of negligence 
lie is liable to the landlord in damages. 

1015. If tho loiiso contains a covenant by the tenant to repair, 
without exception of daniiige by fire, ho is honiul to rebuild or 
repair tho premises should they bo destroyed or injured by fire 
during tlie term (/) ; but if his liability on the covenant recpiires 
him only to leave the premises in the same state as when he entered, 
and iho rebuilding will increase the value, tho damages will be 
assessed by deducting the amount of this increase from the cost of 
rebuilding (//i). An exception of damage by fire in the covenant to 
repair exempts the tenant from liability to rebuild, but does not 
exempt him from payment of rent (7i). 

1016. Unless the landlord has covenanted to repair, he need not 
rebuild tho premises if desiro}'6d by fire during the term (o) ; and, 
though the tenant has covenanted to repair with an exception of 
damage by iiro, iliis docs not imply an obligation to rebuild on the 
part of the landlord (p). It makes no difference that the landlord 
has insured and has received the insurance moneys ((]). Nor does 
the landlord's covenant for quiet enjoyment require him to reinstate 
the premises (r). A covenant hy the lessor that, in case of fire, he 
will reinstate the premises in the same condition as before the fire 
does not bind him to restore additions made by the lessee (a). 


(/c) FiroR rreventioii (Metiopolis) Act, 1774 (14 Ono. 3, c. 78), s. 86. Thoiif'h 
the Act (which is repca]«!d except hr. 83 and 86) applies mainly to the metropolis, 
B. 86 is of geuoral applicntiou {Jlichanh v. Easto (1S46), 15 M. & W. 244, 251 ; 
FiUiUr v. riiipnard (1847), 11 Q. B. 347, 354; and see title Insuiianck, 
Vol. XYIL, p. 542, note (cf). Earlier provision to the same effect was made 
hy Rtut. (1707) 6 Anno, c. 58 (o. 31, Knirhoad), made perpetual hy stat. (1711) 
10 Anne, c. 24 (c. 14, Buffhead), but npoaled by the stat. (1772) 12 Qeo. 3, 
c. 73, B. 46. The word "accidentally’' in the statute is opposed to "negli- 
gently,” and tho statute dooR not apjply whore the ^e is the result of negli- 
gence; nor does it apply whoro a nre is lighted inlentioiiiilly and zniseniei 
roMults to the demised bimdiugs or to buildings or other property on adjoining 
promiHOs [Filliter v. Fhipjmrd^ mpra). 6oe titlo NEGiiTGENCR. 

(/) Chesterfield {Earl) v. Holton {Duke) (1739), Com. 627 ; Pym v. Dlackhurn 
(1796), 3 Yes. 34, 38; Bullock y. Dvmmitt (1796), 6 Term Bep. 650 ; Dighy y. 
.At/f/mirm (1815), 4 Camp. 275; ClarJey. Glasgow Assurance (70.(1854), 1 Macq. 
668, 678, H. L. ; Morrogh y, AUeyne (1873), 7 L E. Eq. 487 ; see Gmjg v. Coaies, 
Hodgson v. Coatsa (1856), 23 Beav. 33 ; and p. 506, ante. The liability on the 
covenant to repair is not limited by a covenant by the lessee to insure, and he 
may have to expend a gi eater sum than the amount of tho insurance {Dighy v. 
Atkinson^ aiijpra). As to destruction of the premises before the lessee could Inke 
possession, see PhUliyaou v. Leigh (1795), 1 Esp. 398 ; but this apparently would 
he no defence. 

(m) YaJtes y. Dansttr (1855), 11 Exoh. 15. 

I 'n) Belfofuir v. Wes^m (1786), 1 Term Bop. 310. 

\ [o) Bayne v. WaBoar (1815), 3 Dow, 233, H. L. 
p) See WeigaU v. Waters (1795), 6 Term Bep. 488. 

I 'o] Leeds v. Cheetham (1827), 1 Imm. 146 ; /jofft v. Dennis (18 59], 1 E. A E, 474- 
I r) Brmun v. Quilter (1764), 2 Amb. 619. 620, 

\s) Los^ V, Kmnf (1826), 2 0« ft F. 375, 



Past X. — ^Insorakck, 

Sbot. 2 . — Covenant to Ittmre. 

1017. In leases for less than seven years it is not usual to insert 
a covenant to insure either on the part of the landlord or the tenant, 
but in practice the insurance is effected by the landlord at his own 
expense. In leases for seven years and upwards the liability for 
insurance is expressly defined by the lease, and a covenant to insure 
is entered into either by the lessor or the lessee. If the covenant 
is by the lessor, the insurance will in the first instance be at his 
own expense (t), but provision may be made for transferring the 
expense to the tenant, and the most elTectual way of doing this is to 
reserve the amount of the insurance as an additional rent. If the 
covenant is by the lessee, the insurance will be at his expense (»). 

1018. A coveuant to insuro by the lessee may require that the 
insurance shall bo in au olllce either speciliod or to be approved by 
the lessor (v), and in particular names ; but it is not necessary that 
the oflico should be specified (a), and in the absence of such special 
requirements the covenant is performed by an insurance for a proper 
sum by the lessee in his own name witli an olhee selected by 
him. A covenant to insure in the joint names of the lessor and 
lessee is broken by an insurance in tlio name of the lessee only (b) ; 
and a covenant to insure in the name of the lessor is broken if the 
lessee adds his own name (c) ; but au insurance in the name of the 
lessor only, when it should bo in the joint names of the lessor and 
lessee, is a substantial ])6rforinance of the covenant, since the 
addition of the lessee’s naiue is only for his own honelit (J), 


(t) Ajiparontly the lessor cimnot deiluct tho pieiiiiinii for Hio purpose of 
inoome tax (V'urjier v. Carlton, [1909] 1 K. h. 

(u) J)reacli of the coveuant is usually a oauso of forfeiture, but this may not 
be so if the lessor is entitled to insure on dofauU, and if the amount of the 
premium is reserved as additional i-eut so that ho can distrain for it (7>oe d. 

v. Sutton (1841), 9 C. & P. 706). If the lessor pays the premium this 
will be a waiver of the forfeiture {MiUa v. (Jriffdh$ (1876), 46 L. J. (q. b.) 771). 
As to proof of uon-insuraDce, see Chaplin v. fievf (1858), 1 F. & F. 3lo. iJudis- 
turbod possession by the lessee is evidoneo that thoro has boon no brciudi 
{hfoulrestir v. WtUiams (1823), 1 L. J. (o. a.^ (cii). 151). Formerly there was no 
relief against forfeiture for non-iiisur»nco {Urren v. Jiridyes (1830), 4 Sim. O(i), 
but rtdmf is now allowed, soo ]>. 539, jmt. For form of covoiiaiit to insure, ^eo 
Encyclopsedia of Forms and Precedents, Vol. VIL, p. 194. As to Ihc eJloi't 
of a covenant not to do anything whereby tho ])reinium for insurance niny bo 
incroased, sco Chajymau v. Mason and himline Co. (1910), 103 Ij. T. 390. 

(u) "Where the office is to bo luimod by the lossur, there is probably no broach 
dI covenant by non-insurance unless toe lessor has mimed an office {Lillie v. 
Letjh (1858), 3 Do G. & J. 201). Often the particular office is named in tho 
lease (Ax? d. Flower v. Peek (1830), 1 D. & Ad. 428 ; Chaplin v. Jitni, siqtra). 

(a) Doed. Pitt v. Shewin (1811), 3 (Vnip. 134. 

{b) Doe d. Kniijht v. Jtowe (1826), By. & M. 343 ; Doe d. Muston v. Qhidwin 
(1845), 6 Q. B. 053. If the insurance is to be in the namo of the lessor and 
his assigueo, thero can be no breach after assignment of the reversion until 
notice to the lessee {CraTie v. Batten (1854), 23 L. T. (o. s.) 220). 

(c) Penniall v. Ilarhome (lft48), 11 Q. B. 368- 

(cQ Havens w. MiddUtmi (1853), 10 Haro, 641 ; and where the insurance is in 
the lessee’s name only, the lessor may hare debarred himself by his conduct 
from recovering for the forfeiture ; where, for instance, ho has induced ^ 
lessee to Mieve that such insurauce would be accepted as a compliance with 
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JjANt>l.UJiti AND TKS'VNt. 
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Ruiipen^foD 
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1019. A ('.ovoTUiiil |jy llio Umsi-i Ijo Jt<t«iiro nnd ktic]) insured the 
di'iuistid i)i'euus()s I'equiru..) tluit ihu lusiioo slitill olIucL the iusurunce 
wJtliiii a reasonable time. Jf the rlTouliii^ u( the insuranco is 
delayed, the onus of sliowiiig that the delay is iou.-ionablu is on the 
lessee (c). 

It is a breach of covenant if any part of tho jn’otnisen are 
nninsured (/), and if the insurance is not subsisting at any time 
during tbo term {tf). 8o long as there is a failure to keep Ibe 
premises insured in accordance with the terms of the covenant, 
there is a continuing breach, and roceipt of rent by the lessor only 
operates as a waiver of the forfeiture until tho roceipt (/i). Although 
no lire has occurred during tho )icrio(l that tho premisos were un- 
insured, it is possible that the lessor is eittiiled to recover more than 
nominal damages by reason of the risk which he has nm(i) ; hut 
the lessee, on remedying tho breach, can obtain relief against tho 
forfeiture, and relief may be given without reipiiring payment by 
tho lessee of any sum by way of compensation {j). 

1020. If the lessee has insured in accordance with liis covenant, 
and the lessor ofTects a separate insurance, the loss will ho 
apportioned by the offices between the two policies. But the lessor 
camiol ill this ^Yay deprive the lessee of the beiiolit of his 
perloriuance of the covenant, aiul he must account to llie lessee fur 
the iiioueys received under the policy effected by himself (/i). 

Sect. 8. — Kffact on Itent of Damage by Fire. 

1021. The destruction of the premises by firo does not, in the 
absence of express stipulation, suspend the liability of tlio lessee to 
pay rent (/) ; and even though tho lessor has received the iusuraiice 


tlio (‘dvoiiniit {Doe d. Knight y. Howe (1820), Uy. & M. 3-13); but Ibis may bo 
only a waiyor as lo post bic aches J^ve d. Mtulvn v. UOniinn (LS1.>), 0 
Vi. 053) ; and as to waiver geiiciully, bco p. .037, 

(f) J)ot il. Durtxugivn v. W})h (184Si), 13 U. Jb 20 j. If tho delay is short, and 
tho lessor has hd tho lessee to hohovo that thoie wmh ulroatly an oxi.^tiiif* 
iiorUi'itucH oil tho pH'iiiises, he cannot treat tho breach of covoiiaut us a e.uuse ui 
I'tii ieitui'o {th>e d. i'tilvmn v. Sutton (18*11), t) C. & L\ 7Uli). 

( /) I'eiiiiwtl V. y/a/7<e'/7/e (18‘IS), 11 Q. Ji. 3(i8. 

(_c/) Uue d. Fiwrtr v. yWi;(l830), 1 Jh & Ad. 4 28, 438; Ilpckimn v. Imar 
(1802), 0 II. T. 3K3. The covenant is broken by nuii-iiisuiauce, ulthouj^h no 
DCtiml loss iniiy bo occasioned to the lessor (^rjc d. Pitt v. Shtwin (ItSIl), 3 
Camp. 134, 137, where a prciniuin not jiuid within tho days of grace wus 
KuhsequeutJy accepted by the odlce). See IVtlson v. IVihun (1854), 14 C. lb 616; 
Krice v. Wvrvtood (1859), 4 II. & N. 612 ; and (Mnopare Doe d. Pitt v. Lamin;/ 
(1814), 4 Camp. 73 (whoro an indoraement aflor the death of the Icssco iii 
favour of his executors was sufficient, though not mado within tho slipulutod 
time). 

(70 Doe d. IHuBton v. Gladirhi, supra, 

(i) Iley V. Wyvhe (1842), 12 I*. J. (Q. b.) 83, 85. 

(j) Conveyancing and Jiaw of Property Act, 1881 (44 & 45 Viot. c. 41), s. 14; 
■ee p. 641 f poet. As to tlie resjiectivo ligntH of a lessco and underlessoo when 
neitnor had insured and the lease had been oonseqiioiitly forfeited, see Zogan 
V. J^all (1847), 4 0. B. 598, 614, 623 ; and see p. 409, n?ite. 

(k) Hemrnd v. Arnold (1875), 10 Ch. App. 386; and ace title iNaUBANOB, 
Vol. Xm.p. 624. 

{iyUaher ?. UidtpzaJfM {1911)^ 4 Taunt. 45; lean T. (7or(pfi (1830), 5 Bing- 
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money niul rofuBos to reballd, Iho rent continues to be payable 
throughout the residue of Uie term (m). This is so not^rithstanding 
that there is a covenant to repair by the lessee which contains an 
express exception of damage hy fire (h). But if there is no demise 
for a term certain, the rent may be treated as acci’uing from day to 
day, so that it will stop if the premises are rendered uninhabitable 
by fire (o). In all cases where the duty of insuring is on the 
landlord, whether by covenant or as a matter of practice, the lease 
may properly contain a proviso for suspending the rent wliile the 
promises aro uniuhabitablo by reason of fire ( 2>). 
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Sect. 4. — Application of Insurance Moiny. 

1022. An express covenant to insure, whether by the lessor or Applintioo 
the loHseo, usually provides that the insurance moneys shall bo 
applied in reinstating the promises {q). Where the lessor insures “'""“y* 
on his own account, without being under express liability to do so, 
and receives the insurance moneys, he is not bound to apply them 
in rebuilding (i'). But the lessee is entitled, at any time before the 
insurance office has iiaid the moneys to the lessor (s), to require 
that they shall be spent in restoring the premises (a). This does 
not extend to trade fixtures affixed by the lejiant (h). 


Part XI. - Covenant for Quiet Enjoyment. 

Sect, 1. — Kjpress and Implied Corfuants. 

1023. An expres.s covenant for quiot enjoyment tumv 1)0 either rsnal tormof 
rnsLntjle^l — that is, that the losseo shall peaceably liolj and enjoy 
the deuiised premises diiruif^ the term without iuterruption by 
the lessor or i^ersous claiming; under him — or absolute, in which case 
it extends also to intcrru])iiou by persons claiming by titici 


(x. C.) i>OI ; Mor^huH v. Srhojifhi fP* (ISS2), *^'2 L. J. (g. «.) tfS, 0. A. ; soe 
Monk V. *2 Sira. 70.'; , and. .srn p. *181, aytff. 

(?n) Ijtcih V. ChevUtam ^lS-7), 1 Sim. MG; Lojjt v. (1859), 1 Fi. & K. 

47*J. 

(n) liclfour v. Wrston (17SG), 1 Toriii llcp. olO ; f/tuc v. (irons (1790), ij Aiiat. 
687. 

fo) Packer v. (iibhiin* (1841), 1 Q. I». 421 (fiiruiKlicd loil«mgs). 

(p) See Manrhr/tfcr fUmdnl Warehouse Gj. v. Varr (ISS'o), 5 0. Y. I>. 507 ; mid 
M to a oo\«'iiaiit t<» puy mifc, dumage by tiro exceptod, soo Iknntlt v. helami 
(1858), K. B. & K. 32G. 

[7) So© Kile’S flopiodia of Kurins ami IVuodontp, Vol. Yll., p. 194. 

(r) Seo p. 481, uni*. 

s) Sim^tson v. i^toflinh (.'niov in^nrmu'c Co. (l8G.‘j), I Hem. iV: M. 618. 

(a) Sootiilo Jnsuranck, Vol ^VJI.. pp. 542, 54.*1 

(5) lie liarl'trt Kx j^arle Coreftf (18GI), 1 Ho J. tV: Sm. 477. 

(r) That is, duiing Ihe form which Hi© piiriioris U» gumt, not Hio Icrm 
which he has power to grant {/'Jnnm v. Vawjhin (1825), 4 P. & C. 2G1. 2G8). 
A clause whcre)>y the losM>r MiuIh hiniM'lk' “ to warrant ami dofemV* tlm !oas©o 
agaiimt all pcrccma lawfully cltiiiiiiiig I he |ni*mi'!cs dining tho tcini n|u'.ratcH ns 
au ©apreea cuvonaat for iiuiot ojiioyjnoiil {Wiiliams v« JiurttU 1 0. If. 

i02>. 
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paramount (<}), The restricted form is usually adopted for insertion 
in leases, and under it the lessor is not liable for acts of persona 
claiming by title parainonut (e), even though those acts are the con- 
sequence of his own default. Hence in the case of a snb-lease, if 
the superior landlord evicts the snb-lessoe for non-payment of the 
head-rent (/), or for non-observance by him of a covenant of which 
he had received no notice from the sub-lessor (g), this is not a 
breach of the covenant for quiet enjoyment. But it is a breach if 
the sub-lessor submits to judgment in an action of ejectment by n 
})erson who has no title to sue, and the sub-lessee is in consequence 
evicted (A). 

1024. The covomiiit usually i>rovi(lo.s for nuiet cnjovTiicnli “ with- 
out interruption by the lessor or any persons rightfully claiming 
under or in trust for him,” or “ without any lawful interruption by 
the lessor or any persona claiming under or in tru.^t for him/* 
Whichever of these forms is used, the covenant only protects against 
the acts of persons claiming under the lessor so far as they arc 
successors in title to the lessor, or actually have authority from 
him to do the acts (i ) ; and tho effect is the same even if the words 
“ rightfully ’* or “ lawful ’* are not inserted (/c). The covenant does 
not extend to ads of a stranger, notwithstanding that he purports 


Foster v. Pieraon fl792), 4 Tenii Ecp. 617. 

(f) ]Vvv'lho>fae y, Jenkins (l8i32), 9 Bing. 431. Kor fonn of such a covenant, 
nee Enoycloparadia of Forms and Precedents, Vol. VJI., p. 197. 

(./') Kelly V. Jiiujent, [1802] 1 Q. B. 910, 0. A. For a contrary view, soe 
Stevenson v. Powell (1612), 1 Bulnt. 182. 

(</) Spenser v. Marriott (1823), 1 B. & C. 457 ; Penndt v. AlhfHon (1872), 
L. R. 7 Q. B. 316, FjX. (Jh. Nor is there a breach if the lessor omits to my him 1 
t'lx and distress for aiTcars is levied on tho Icbsco {Stanley v. Hayes (1842), 3 
a B. 105). 

(/f) Cohen V. Tannar, [lOOOl 2 Q. B. 609, 0. A. But if the lessor Las agri'od 
tf) give an absolute covenant fur quiet enjoyment, tho lessee is oniitlod t» have 
such a covenant inserted in the lease, notwithstanding that the lessor has no 
title to part of the promises {(Miona v. Cohen (1865), 2 llom. & M. 354). 

(i) Harrison, Aimlie Co, v. MuncasUr, [IHOlj 2 Q. B. 680, 684, 0. A.; 
SCO Sanderson v. Berwick on Tr:eed Gorporaiion (1884), 13 Q. B. D. 547, 551, 0. A. ; 
and compare Fox v. Waters (1840), 12 Ad. & FI. 43. As to tho rostrictiou of the 
forms of a covenant for quiet urijoymoiit by referonce to other covenants in the 
lease, see title Deeim and OniEu Instuumenjs, Vol. X., p. 4S3. Tho 
following persons have been hold to claim under” the lessor ' within Ihu 
meaning of the covenant : — a piTson claiming under a Hettloinent made by tho 
settlor under a power {Carpenter v. Parker (1857), 3 U. B. (n. s.) 206) ; a 
remainderman uinler a settlement made by the lessor before tho lease {Hurd v. 
Fl*‘teher{\llW), 1 TJoug.(K.B.) 43; KtHms v. Vanghan (1825), 4 B. & 0. 261) ; the 
lessor’s widow claiming under a fino levied before the lease to the lessor, his 
wife, and his heirs ^Butler v. Swimierion {Lady) (1623), Ore. Jac. G56); a person 
claiming under a prior ajipoiniment by the lessor and another ((7afver< V. Sebright 
(1852), 15 Beav. 156). Where the lessor has been a party to a prior lease as 
trustee the prior lessee claims under him {Markham v. Paget, [1908] 1 Oh. 607, 
711) ' but on assignee of tho reveredon, who becomes owner of adjoining land 
by an independent title, does not claim under the lessor os to such adjoining 
land BO as to be restricted in the use of it by the covenant {Danis v. Town 
Properties IncesUnmt Coriioration, LUl,^ [1003] 1 Ch. 797, 0. A.). 

^(£) WWiarM V. Oabriet, [ 1 906] 1 K. B. 155. As to excluding in the statement 
of claim tAie possibility that tho disturbance may be by a person deriving title 
from the lessee him»uf, see Brookes v. Hvmphreys (1838). 5 Bing. (n. c.) 65. 
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to claim ander tbe lessor (1 ) ; nor docs it extend to unlawful acts 
of persons who in fact derive title under the lessor (m). But it 
extends to all acts of the lessor himself which interrupt the enjoy- 
ment, whether they are lawful or nut(»). It is none the less a 
breach that the lessor has the right to do the act complained of (o). 

Though in general the covenantor is not taken to covenant against 
the wrongful acts of strangers ( 7 :;), it is otherwise if a person is 
specified in the covenant, since the covenantor then knows against 
whose acts he covenants {q). 

It follow's that it is no breach if the interruption is caused by an 
adjoining lessee whose lease, though granted by the same lessor, 
does not authorise the act causing tiie iuicrriiptiofi (r) ; nor, in the 
case of a lease of sporting rights over a farm with a .covenant for 
quiet enjoyment, if the farm tenant interferes with the sporting 
rights in breach of the terms of his own lease (<). 

1025. Tlie covenant in the lease for quiet enjoyment uflually pro- 
vides that the lessee, paying the rent and performing the covenants, 
shall quietly enjoy the demised proniisea ; but under such words the 
payment of the rent is not a condition precedent to the' performance 
of the covenant (a). 

1026. An express covenant for quiet enjoyment excludes an implied 
covenant to the same effect (h\ but, in the absence of an express 
covenant, the word “ demise ” implies a covenant for quiet enjoy- 
ment (r); and it is now settled that a like covenant is implied from 


{() Contra^ if the covenant r.xtciuls tn persons elaiiuing or pretending to 
claim ** {Chapfain v. Sottihijafe (1717), 10 Mod. 38H). 

(m) Tifi/ale v. (l(il4), ITob. i JIatfei v. lUfkcr’ifatT {IfiCtO), Viiugh. 

118; WvtUm V. ^ "NVitis. Sannd. (cd. 1871), Wl, £>125, note (8); 

hudleif V. FvUtoU (1790), 3 Term l^ep. 58 1 ; see Anon. (177*1), Loilt, 4G0. 

(n) For against the ]»arty bimself tho court will not consider the word 
“ lawful,** or diivo the lesson to his action of trespass [Crosse v. Young (1G85), 2 
Shiiw. 426,427; Aridrfios v. i’amdwtf (1724), 8 Mod. Rep. 318; compuro 

Coruay. (lol>7)» Cro, liiiz. o44) ; hut the rHsturbance must bo under a claim 

of right by the lessor (/Joyd v. Tomkiea (1787), 1 Teini Rop. 671). 

(o) Andrews v, Paradinf. aiq^ia. 

(p ) Saak V. ralwtr (1816). 5 M. & S. 374. 379. 

(a) FvatfT V. Miipea (1591), Oo. Eliz. 212; Nash v. Palrntr, supra, at j'. 3S0; 
Fowle V. II Va/j (1822), 1 13. & (\ 29. 

(r) Bandtraon v. Jieru ick on Tirecd Coiyotaiion (1881), 13 Q. 33. 1). 547, C. A. 

(«) Jeffreys v. Nnma (1865), 19 C. 15. (x. s.) 246. 

(a) Dawson v. Dytr (1833), 5 B. ^ Ad. 584; Edge v- DoUcati (1885), 16 
Q. B. D. 117. 

(5) Noh'ps's Case (1699), 4 Co. Itep. RO b ; Mtrrdl ▼. Frumr (1812), 4 Taunt. 
329; Slamuird v. Forbes (1837), 6 Ad. & £1.572; Lme v- Sttphen'^on (1838), 
6 Bing. (N. C.) 183. Kx. Ch. ; aoyion v. i.eeck (1889), 41 Ch. 1). 103, 107, 0. A. ; 
see Murphy v. JSandon Co-eprralive AyriruUural and Dairy Sochty, [1909] 2 
I. B. 510. But even where tnere is an ox press covenant, the lessor may still be 
liable for acts not coverod by it on tho principle that he may not derogate from 
his own grant ; consequently he cannot use his adjoining land so as to interfere 
with the enjoyment of the demised premises Hotel Co, v. Hamilton, 

[18941 2 Q. £. 836. C. A.}. But for the court to give relief on this ground the 
interferenco must bo substantial (Browne v. Flower, [1911] 1 Ch. 219). 

(c) Diirfirlty. (1826), 5 13. & 0. 689, 609; Jggufden v. Afay (iSOi). 9 

Vos. 325, 330 ; Moafyn v. IVest Mosfyn Cval and Iron Vo. (1876), 1 C. I*. D. 145 ; 
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the inoro contract of letting, in whatever form it is exprosscd (cZ). 
Tim covenant implied from the word “demise ’’ is an absolute cove* 
nant, and protects the tenant in the event of disturbance under a 
paramount title (e ) ; but apparently the covouant implied from a 
contract of letting without the word “ demise ’’ is restricted, like 
the usual express covenant, to the acts of the lessor and persons 
claiming under him (,/'). Tjiko tlie express covenant, the implied 
covenant protects the lessee against all disturbance by the lessor, 
whether lawful or not, save under a right of re-entry (, 7 ) ; but 
as against other persona it protects the lessee only against lawful 
disturbance (h). 

1027. The implied covenant for (piiet enjoyment does not insure 
the possession of the lessee during the whole term. It is operative 
only daring the continuance of the estate of the lessor in virtue 
whereof he was able to give possession to the lessee ; and, if this 
ceases during the currency of the term, tlio liability on the covenant, 
save for disturbance already suiforoil, also censes. Conse(pieut1y 
whore a lease is grunted by a tenant for life which does not bind tlie 
remainderman, and the lessee is evicted after the death of the tenant 
for life, the lessee has no remedy on the implied covenant (i ) ; and 
nn underlessee fur a term longer than the residue of the head 
term has no remedy if he is evicted at the expiration of the bund 
term (fc). 


f trovided there ie an actual doinise and nut n more agroomout fur domiso 
lirttfhier v. Jackson (1840), 0 M. & W. 649); but im H{rn‘oi)i(>)it is now 
frequently equivalent to a demise ( U'a/sh v. T^usihle ( LKS:*}, 21 C'h. 11. 9, A. ; 
eee p. 367, aote) ; and as to implied covoiiants, see title Dkkds and Otiiku 

Tvja'fiJTTM'W'pa vnl AT « dKA 

{d) Orangir’v. fW/iwi VlS4oj, 6 M. * W. 4.>«, v. AVz/im/* (IS-IH), a 

0. B. 194 ; Jiamiy v. (larttirn/fit (lK"i3), S Kveh. 9i:i; Ifttff of f.owhu 

Co. (I 8 O 1 !), *2 B. & S 787; /Mitfioh v. Ktfrwt (1880), *11 (Jh. J). 88, 
0. A, ; IIwiTf V. Chamhere (189.>), U T. I . B. 18.) ; v. /Jnurh, | HM)2' 

2 K, B. 8ol ; Markham v. 1 CJli. 097, wlu*ro llic riiiostion wms 

reviewed by Swini'EN Kady, J. Tho ditia to the conliriry in Ihi/ttt's it Uo. v. 
Llot/d <fe SonSj [1895] 2 Ci. B. GiO. C. A., liavc not lioon aecoj.tod aa coiiocfc. With 
re;;ard to implied oblij'ationH to quiet eu joyineut in ol dietiirliance by 

machinery, wiicie the machioery is coiitempl.'itod at tho lime of the letting, see 
Lytteliaa Times Co. v. TIV/ri/ir^i, /M., [1907] A. C. 47G, I*. 0. 

(c) See NvMa Case (1599), 4 (Jo. Hop. 80 b; Mtrrill v. Frame (1812), 4 
Taunt. 329. 'llius tho lessor is bound to proleot the JeHsoe from distress by the 
superior laiidlonl for rent duo under tho bond louse {l/nnrork v. (1832). 8 

Bing. 358, 3()f)), iiiiloss tlie Kiib-loscno has iiiidprt:ikeii to pay such rent {Upton 
▼. Ftrgwson (1833), 3 Moo. & S. 88). 

(^) Jones V. Lanngion^ ['I90:s| 1 K. B. 0 A. Tliis cuso nppours to bo at 
variauce with the pievious uuthoriticH, s(>e Markham v. stipra, at 

p. 717. 

(ff) Amlrt^ms* Case of Cray's hm (1591), Oo. lOliz. 214. 

(4) A '‘covenant iii law,’* «.#•., an implied Cf>vonant, protects o gain si lawful, 
not tortious, interruptions, and tiie reasan of the law in solid and clear, hoenuse 
amnst tortious acts tho loHsee has proper remedy .n gainst Iho wrongdonrs 
{uayes v. Jtickerstaff Vaugh. 118 ; IVnllis v. I hinds, [189.3] 2 (Jh. 75, 83 ; 

see Granyer v. Coflina (1849), 6 M. & W. 458) ; and see title Tuespash. 

(i) S/mn Va fltranshamontl Henries (15GG). Dvor, 257 a; Adanut v. (Uhney 
(1830), G Bing, G5G; FenIM v. Ahholt (1802‘>, 32 I, J. {n, i: ) 07. 

(4) Sthaarfzv. irOrAW (I8S9;, 01 L. T. 719; litnn>‘H ,t (*y, v. Tluud it Nona, 

£1895] I a B. m; ««ruiea, [lrt95] 2 (*. B. tiU), 
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1028. Il hti 8 boon said lliat a covenatib for tiLle is also implied skot. i. ' - 
from the word “ demise ” (Z), aud from other words of letting (m). EzpreW'iiAa 
But this is not a covunaiit tliat the lessor is entitled to grant the 

term which he purports to grant (n), bnt only that he is entitled to Covenants, 
grant some term ; in effect, it is a covenant that the lessor is entitled jjo ii^ed 
to give and will give possession (») ; and, quite apart from any ooveniwt 
implied covenant for title, the lessor, by granting the lease, under- 
takes to put the lessee into possession, and is liable in damages for Benetail;. 
a breach of this undertaking ( 2 >). Bnt tlie lessee cannot sue until 
he is entitled to possession ( 7 ) ; and the action will not lie on an 
agreement to grant a lease (-r), unless it is equivalent to an actual 
lease (<). 

Sect. 2 . — Jireach of Covenant. 

1029. The covenant for quiet enjoynient operates according to its * 

terms to secure the lessee, not merely in the possession, but in the iurerfereuc® 
enjoyment of the premises for all usual purposes ; and where the with eujoj- 
ordinary and lawful enjoyment of the demised premises is sub- 
stantially interfered with by the acts of the lessor or. those lawiully 
claiming under him, the covenant- is brolion, although neither the 

title to, nor the possession of, the land, may be otherwise affected (/). 

Whether this liiterferenco has taken place Is, in each case, a qucclion 
of fact (a). 

(/) V. Xy/zr/t nsize), 5 B. & 0. S89, OOf* ; Line v. Sleitfunson (183S), o 

Bi?'". (n. c.) 183, Ex. Oh. The judgments in <{• (h. v. I.lvyd tt Nr/wd, 

[180*3] 2 Q. B. 810, C. A., contuiu dicta to the contiary, but Unit csho is only .1 
reliable autliority lor the particular point decided. Soo note (nb infra. 

{m) Moaft/n ▼. West Mosfyji Coal and Iron Co. (1870), 1 C. P. I). 145, 152 ; boo 
Hart V. IIV/i(Z«or (1843), 12 M. & W. 08, 85. 

(/i) The iinplind covenant for title, ^whatever its nature, doteniiincs with 
the lessor's iiilercMt [lUtyma <fe Co. v. Lloyd «lf* iSf^a. 5 , supra^ at p. 017); 
honco it cannot be a coveimut that the is entitled lo ^ruiit llin icuse tor 

the full tcim; contra, Fraser v. ISley (1773), 2 Chit. 040; and seo title Dekds 
AND OTlIl’.ll iNSTJirMENTS, Vol. X., p, 4S0. 

( 0 ) See Holder v. Taylor (1013), Hob. 12; 39 Sol. Jo. 444. 

(;/) Coe V. r/oy (1829), 5 Bing. 440 ; Jtnks v. Edwards (1850), H Exch. 775 ; 

Smart v. Jones (1804), 15 C. B. (N. s.) 717, 721 ; and seo Milch v. Coburn (1911), 

27 T. Ij. K. 372, C. A. The diunaf^es, oppin cully, ni*o not Jiiniteil by the rulo 
in Cain v. Fotherydl (1874), L. li. 7 H. L. 158 (seep. 380, antr)\ but, us in 
the case of broach of the covenant for quiet enjoyment, will represent the actual 
loss to the lessee (see p. 529, post). 

i q) Irelaitd v. Circham (1835), 2 Bing. (N. c.) 90. 
r) Drury v. Macnamarn (1855), 5 E. & B. 012. 
a) See note (h), p. 307, ante. 

t) SantlerBonY. Ccrwivk on Tweed Carinralion (1884), 13 Q. B. D. 517, 351, 

0. A. ; Bee Ilarriam, AinJie & Co. v. Mnneaster, [1891] 2 il. B. 080, 085, 0. A. ; 

Mancheater, Sheffield and Lincvlnshiro Railway v. Anden^on, [1898] 2 Cli- 394, 

0. A. ; Williavis v. Oalrid, [1900] I K. B. 155, Formerly the covenuiit was 
deHcribed us a oovcniint to secure title and possession {Denndt v. Atherton 
(1872), L. B. 7 Q. B. 316, 326); but the recent decisions have given it the 
wider scope indicated in the text {Robinson v, Kiloert (1889), 41 Ch. D. 88, 96, 

0. A.). 

(«} Sanderson v. BermeUm Tweed Corporation, supra; AUpart v. Securities 
Oo„ Ltd, (1895), 72 L, T. 533. But the mere likelihood of interniption is not 
enough. Hence it is no breach if a judgment is obtained subjecting land to a 
right of common, but there is no entrv on, or actual disturbance of, the lessee 
{Saward ?. Maitland (1883J, 11 Q. B. D. 695, 0. A. 3. Nor is on sotion for west# 

% disturbance (Morgan v- uwnA (1600), % Vent 
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1030. The covenant is not broken by acts, such as noise Ot 
disorderly conduct, done on adjoining premises >vhich, though they 
constitute a nuisance and in that way interfere with the enjoy- 
ment of the demised premises, do not involve any actual physical 
interference with the premises (u). But if the act causes physical 
interference (b) with the demised premises, there is a breach of 
covenant, notwithstanding that tlie act itself is done off the 
premises ; where, for example, a lower stratum of minerals has 
been demised, and the lessor works tho upper stratum so as to 
cause the roof of the lower stratum to fall in and the mine to be 
Hooded (c) ; or where, by a heating apparatus off the premises, the 
premises are overheated so as to become unsuitable for the use con- 
templated when the lease was granted (d). 

1031. The lessee cannot, however, l)y moans of the covenant 
for quiet enjoyment, obtain over adjoining property, ar. easement 
or right which would not otherwise be included in the demise. 
The covenant does not enlarge what was previously granted, but 
gives an additional remedy if the lessee cannot got or is deprived 
of that which has been previously professed to be granted (c). 
Consequently where the lessee has not acquired a right to light oz 
to the access of air, he cannot complain of interference with light 
or air as a breach of the covenant (/) ; and the covenant for quiet 
enjoyment does not prevent the ordinary user of adjoining premises 
of the lessor unless this is detrimental to tho purpose for which the 
demised premises were let (g). 

(a) Jenkins v. Jadcsou (1888), 43 (3i. i). 71 ; Jatger v. Mamima Conaot idated^ 
Lid. (1903), 87 L. T. 690, C. A. Tho words “ peaceably and quietly enjoy ** 
have no Toference to noise; they moan ** without iiiterferonce — without inter- 
ruption of possession ” {Jenkina v. Jackson, anivra, at p. 74). 

(b) **To constitute a breach o£ such a covenant, Ihoro must be some physical 
interference with tho enjoyment of the demised premises” {Drowne v. Flower, 
[1911] 1 Ch, 219, per Parkeii, J., at p. 228). 

(c) SMw V. Stenton (1858), 2 II. & N. 858, 

hi) See Robinson v. KUrert (1889), 41 Gh. 1). 8S, (J. A. 

(c) AeecA Y. ScAu'edcr (1874), 9 Oh. App. 463; i^otls v. Smith (1868), L. E. 6 
Eq. 311, 317 ; Duma v. Town Frojieriiea Jnveatmnnt Corpwi\t\oi\, Lid., [1903] 
1 Ch. 797, C. A.; and soo title Easements anj> Profits a Prenurk, Vot. XI., 
pp. 221 et 8^. 

(/) Danis V. Town Froperttes Investment (JorporaiUm, Ltd., supra. In Tebh v. 
Gave, [1900] 1 Ch. 612, it was held that buildinf^ by the lessor on udjoiiiiii^j: 
premises so as to depiive tho demised pi-oiuiscs of a curroiit of air and cause 
them to smoke was a breach of the covenant for quiet oujoyinent ; but this 
was disapproved of in Darts v. Town ProjKrUes Investment Corporalwu, Ltd,, supra. 
That tho covenant does not confer a riglit to light so as to provoiit the lessor 
from building on adjoining premises, see Booth v. Jlcock (1873), 8 Ch. App. 
663. Where the demised premises form part of a building estate, the circum- 
stances existing at the date of the lease and known to both parties show t^t 
the lessor was not to be deprived of the right of building, and this forms a 
further roMon for not construing the covenant so as to deprive him of the right 
(PoMa V. Smith, at^ra) ; especially if the lessee has obtained tho premises at a 
reduced rent on account of tho probable erection of adjoining buildings 
[Robson V. Palace Ghambers, Westminster, Co. (1897), 14 T. L. U, 56). 

[g) Robinson v. Kilvert fl889), 41 Ch. D. 88, C. A. ; and see Browner. Flower, 
supra. Where a lease ox shooting and sporting rights over a form contains a 
Covenant for quiet enjoyment, this does not prevent tho tenant of the farm from 
using the land in the ordinary way, or from destroying furze and underwood in 
tho ordinary course [Jeffryes y. Evans (1865), 19 0. 11. (n. 8.) 246 ; see Newton v. 
WUwol (1811), 8 M. & yV^ 711). Nor in tho case of u lease of corporate property 
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Moreover, when (he disturbance ie not due to some act o( Beat. s. 
direct interference with the premises, but to an act done off the Breach of 
premises, there is no breach of covenant unless it was either foreseen Covenant 
in fact, or ought by reasonable care to have been foreseen, that the interiieraice 
interruption would follow as the consequence of the act (h). byaota oil the 

promisos. 

1032. Disturbance of enjoyment which is merely temporary, and Temponiy 
which does not interfere with the title or possession of the lessee, is disiarbanM 
not a breach of covenant (i). 

1033. The act or omission which causes the disturbance of Acta prior to 
enjoyment must be subsequent to the granting of the lease ; though 

if it is the act or omission of a person claiming under the lessor 
the title or authority under which he claims to do the act may havei 
been created or given before the lease {k). Where the lessor acquires 
adjoining land aiter the lease, he is not restricted by the covenant (1) 
in the user of this land. 

1034. Probably no action can be brought on the covenant for AeUon for 
quiet enjoyment until the lessee has actually entered (m). The befor* 
remedy of the lessee, if he cannot obtain possession, is on the 

implied covenant for title or the implied agreement by the lessor 
to put him in possession (»). But po.ssession obtained under a prior 
valid lease is sufficient to support an action on the covenant for 
quiet enjoyment contained in a lease in reversion which is 
invalid (o). 

1035. The damages in an action for breach of the covenant for Meoaura ot 
quiet enjoyment are measured by the loss naturally resulting 

from the breach. If the lessee is evicted owing to the invalidity 


does the covenant prevent the corporation from exercising a statutory right, such 
as th(> oritahlishnicnt of a market {tipurltng v. Jiautoft, [1801] 2 Q. B. 384). 

(A) Thus whore a mine is demised, and an adjoining mine is held under the 
same lessor, the fact that the working of the demised mine is disturbed by an 
unforeseen rush of water into the adjoining mine does not constitute a broach 
of the covenant (//arWson, Ainslie & Co, v. Muncaster, [1891] 2 Q. B. 880. 
689, 0. A.). 

(») Afanchester, Shrffiefd^ and LincoluBhire Railway v, Anderson^ [1898] 2 Oh. 
394, 401, 0. A. ; and even if it does coustitutoa breach an injunction will not be 
granted, but the lessee will only have a remedy in damages {Leader v. Moody 
(1875). L. 11. 20 Eq. 145). 

(Af) A/nZefso/iv. Oppenhnmer (1880), 5 Q. I*. 1). 002, (J. A. ; Markhaynv, Paget, 
[1908] 1 Oh. 697 ; but see lUatchford v. I*ly mouth Corporation (1837), 3 Bmg. 
(N. c.) 691. 

(Z) Davia v. Town Fropertiea Investment Curporation, Ltd,, [1903] 1 Oh. 797, 


(m) Wallis y. Hands, [1893] 2 Oh. 75, 86 ; but as regards the case where a 
third person is in possession under lawful title, there is earlier authority to the 
contrary ; the lessee, it has been said, ought not to be forced to make a tortious 
entry, and so subject himself to an action (CVeoAe ▼. Hooper (1673), Ereem. (k. b.) 
122 ; Ludwell v. Neumuin (1795), 6 Term Hop. 458 ; see Holder v. Taylor (1613), 
Hob. 12 ; and compare Ilawkes v. Orton (1836), 5 Ad. & El. 367) ; and in 
America this is treats as a construotive eviction, so as to entitle the lessee to sue 
on the covenant for quiet enjoyment; see Bawle on Covenants for Title, 5th ed., 
SB. 138, 139. 

(n) 1^ Wallis v. Hawla, supra, and p. 527, ante, 

{o) Lock V. Furze (1860), L. E. 1 0. P. 441, Ex. Oh. 
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ot 111 *) luase, ho can recovor tho viilimof the term, and the pecaniary 
loss he has Buffered by tlie iiclion to eviet him ; that is, the costa 
of defending tho action, and any hihu recovered against him in the 
action as mesne profits (p). Himilarly, if he has been compelled 
to leave the demised premises, he can recover tho exjiense of 
removal, since this is loss which naturally flows from tho breach 
of covenant {q). 


Part XII. — Determination of Term. 

Sect. 1. — Forfeiture. 

Sub-Sect. 1. — Right of Re-entry, 

1036. A lease may contain an express proviso for re-entry (r) 
by the lessor on specified events, such as non-payment of rent, 
non-performance or non-observance by the lessee of the covenants 
of the lease, the bankruptcy of the lessee (s), or the levy of execution 
on his goods (t). Such proviso leaves it optional with tho lessor 
whether he will exercise his right of determining the lease, upon 
a cause of forfeiture arising, and the effect is the same when tho 
proviso contains a declaration that in the events specified the torni 
shall cease. This does not by itself enable the lessee to treat tho 
term as at an end ; the lease is not void but voidable (a), and only 
the lessor can avoid it (6). Hence, notwithstanding the cause of 

(/>) Williama v. Burrell (1845), 1 C. 402; Rolph v. Croiwh (1867), L. R. 3 
Exch. 44 ; see Sutton v, Baillie (1891), 65 L. T. 528. If the lossoe takes a sub- 
stituted lease from the Liwful owner, the diilereiiRe in valuo between the invalid 
leaso and the substituted lease will be the measure of damages (Aor/f v. Fur:.e 
(18G6), L. R. 1 C. P. 441, Ex. Ch.); and these may bo only nominal (see Jouee 
T. Hawkins (1886), 3 T. L. R. 59). 

(g) Uruaoenor Hotel Co. v. Hamilton^ [1894] 2 Q. B. 83G, G. A. Tho damages 
hero were given for the tort caused by uuiscnce, the express covenant for quiet 
enjoyment not applying ; but the samo mensuro soeins to apply to breach of 
covenant. 

(r) As to when such a proviso can be inserted in a lease made in pursuance 
of an agreement for a lease to certain “usual covenants and provisions," seo 
p. 388, ante. CoxLduct on the part of the lessee of which the lessor, for political 
or other reasons, disapproves gives no right of re-entry {YeUoly v. Morley 

e , 27 T. L. K 20). For form of proviso for re-entry, see Encyclopoedia of 
i and PrecedonU, Vol. VTI., p. 199. 

(a) A proviso for re-en^ on bankruptcy refers to the bankruptcy of the 
person in whom the term is vested for the time being (Smith v. Oronow, [1801] 
2 Q. B. 30^1 ; soe William v. EarU (1868), It. R. 3 Q. B. 730, 749 ; Horsey Estate 
Ltd. v, Steiger^ [1899] 2 Q. B. 79, G. A.1 ; and as to Ihe bankruptcy of a sole sur- 
viving devisee in trust, see J)oe d. Bridgman v. Bamd (1834), 1 Or. M. & R. 405 ; 
8. 0. sub nom. Doe d. WiUvme y. Davies (183^, 8 0. & P. 614, As to insolvency, 
see Kilkenny Oas Gb. y. Somerville (1878), 2 L. R. Ir. 192 ; and soe title Bank- 
ruptcy AND Insolvency, Vol. n., pp. 92, 149. ^ 

(f) Davies v. Eyion (1630), 7 Bing. 154 ; as to extent by the Crown, sea R, 
V. Topping (1825), M‘Cle. & Yo. 644, P. 0. 

(a) Bowsers. Colby (1841), 1 Hare, 109; see Davenport v. R. (1877), 3 App 
Caa. 116, 128, P. 0. 

(6) The lesm who has been guilty of a wrongful act cannot avail himself of 
fM wrongful act to insist tlmt tn# tease has theiehy become void (i>os dt 
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forfeiture, the^ tenancy continues until the lessor does some act 
which shows his intention to determine it (c). Further, although the 
proviso declares that on re-entry the lessor shall have the premises 
again as if the deed had never been made, the lessor can sue for 
rent accrued due, or for broach of covenant committed, before the 
forfeiture (<2). 

1087. The forfeiture of the lease destroys also the rights of 
underlessecB (<;) ; and a breach of covenant as to part of the 
promises, if followed by forfeiture, will destroy an underlease of 
another part(/). 

1038. The lease will be determinable without an express proAuso 
for re-entry, if the event specified in a condition, subject to which 
the term was created, happens (fj). Such condition may be 
express or implied. The words “ provided always ” or “ upon 
condition ” are suitable for introducing an express condition, 
but no precise form of words is necessary ; it is sufiBcieut if 
the words used were intended to have the effect ot creating a 
condition ; and a clause may operate as a condition, although it 
Includes also words of covenant (A). 

But if the clause constitutes only an agreement on the part of the 
lessee to do or not to do a specific act, the lessor cannot re-enter fur 


Itri/an v. Haiirho (1 821). 4 K & Aid. 401 . 40*} ; soo Hrid v. rartmu (1 817). 2 (Ibit. 
24t ; Jifdf V. Furr (1817). 6 M. & S. 121 ; Amaha v. Woorhivrd (182 1 ). 8 B. & (t 
619 ; Dahin v. Oiqie (1827), 2 170; For. d. XiasA v. JiireA (18.‘i8), 1 M. & \V. 

402 : dmm v. V.m-irT (1810), 15 Nf. & W. 718, 726 ; Ti'lnnaii v. Ptirthtiry (1871), 
]j. It. 0 tl. B. 245. 250; He Tirkle, lix jwrte Jieathrr Hel/erif Vo. (1886), 3 Alorr. 
120) ; but formprly the ]iroviM) Rvoidiii(; the louse \yas runKtruotl hterally 
{/'ennaul'a (W (1590). .‘I (’o. Hep. 04 u, 61 b). It can only operate during the 
torm, and cuniiot bo usod aftor tlio lerin to deprive t.ho lessee of a olaini to 
einbleinoiits (Julni't v. IVliitlry (17701, 3 Wils. 127, 140). 

(c) Hidirru V. linvrtf (1833), 4 B. & Ad. 004, 071. A.s to avoidance ot a 
(!rown lease under a colonial sUtute, see JhirenpoU v. Ji. (1877), 3 App. C'as. 


115, 1>. C. 

(rf) llarUhvrne v. WnUim (1838), 4 Bing, (w, 0.) 178; and compare Blore v. 
aiiiluit, [1903] I If. B. 3,10. 

(e) Great Weefern FaU. Co. v. Smith (1876), 2 Oh. J). 23.7, 253, 0. A. 

(/) harlinytm v. Jiamdton (1854), Bay, 550; CrutnrH v. Iktridivn (1887), 50 
L. T. 811. 


(</) Boo Freeman v. Boyle (1788), 2 Hidg. BarJ. Rep. 09, 79 ; Sertm d. F'eremon 
V. /loi//f> 07881. Verii. it Scr. 402, 411, K\, Oh.; Ih>e. d. Lorkwooii v. VUnke 
(1807), 8 Jblast, 185. 

(/fc) /*oc (1. Ihuinker v. IIV/ (IS2S), 8 B. & C, 808, whore it was 

stipiilrtteil inul c*ou(iit,ione(l ” that the lossoe ahould not the pveiniaea 

otherwist than 1o his wife or chiWveii. Tliis was a condition for the broach of 
which the lessor was entitled to inaintaiii ojoctmout; son i\\ Litt. 208 b; 
Pembroke {Karl) v. Ilerkley (I59.‘i)v <'ro. Kliw. 384: Jlarrwiiim v. H we (lf>96), 
Oro, Eli 7 i. 480. But a distinction was fnnnerly mndo between conditions for 
breach of which a penalty is att ached and ccriiditions where thera is no 
penalty. Thu former are aulBoiently protected by the penalty, and may be 
eonstriied as oovenaute only; the latter would be fiitrle unless enforceable 
by re-entry {Siinipson v. Titlmll (1591), t'ro. Eliz. 212). Tlie condition insist 
not be <»r vepii^^nant ti» the tyrant (Bac. Abr. lioasos mid Terms for 

\cnVS’* (T. 2). KS5). tMlupare title J')KKJ».4 AaNJJ (IthkU iNaTHUMKNtS, Vol. X., 
p. 478. 
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a breach of it except under an express proviso for re-entry (i). A 
lease containing a proviso for re-entry need not be by deed (j). 

1039 . There is implied in every lease a condition that the lessee 
shall not do anything that may prejudice the title of the lessor ; and 
that if this is done the lessor may re-enter for breach of this implied 
condition (A;V Thus it is a cause of forfeiture if the lessee denies 
the title of the lessor by alleging in writing — or, in the case of a 
tenancy from year to year, either in writing or verbally (i) — that the 
title to the land is in himself or another {vi ) ; or if he assists a 
stranger to sot up an adverse title, as where he acknowledges the 
freehold title to he in him(iO, or delivers the pn3mi6es to him in 
order to enable him to set up a title (o). In the case of a tenancy 
from year to year, the effect of such denial of title is that the 
tenancy may be forthwith determined by the landlord without 
notice to quit (p). Rui it is not suilicient that the lessee pays rent 
to a stranger (7), or does not at once acknowledge the title of the 
landlord, or refuses to give up possession at a time when the landlord 
has no right to claim it (r). 

1040 . The ordinary rules of construction apply to conditions and 
covenants the breach of which may lead to a forfeiture (s), and the 
intention of the parties has to be found from the language they 


(i) Due d WilUon v. Phillipa (1824). 2 Binp:. 13 (agreement to give up part 
of me premises on lessor's requisition) ; Shaw v. Co^in (1863) 14 C. B. (n. s.) 
372 (agreement not to underlet without conseut); see Crawley y. Price (1875), 
L. B. 10 a B. 302. 

(» See Hayne v. Camminge (1864), 16 0. B. (n. b.) 421. 
pc) Bac. Abr., ** Leases and Terms for Years ” (T. 2), 884. On a similar 
principle, concealment by a lessee for lives of the deiitli of a ceatni que me Ih a 
forfeiture of a right of renewal (see Pendred v. Qriffith (1 744), 1 Bit). Pari. Cas. 
314). 

(/) Doe d. Oravea y. Wells (1839), 10 Ad. &. EL 427. It is a question of fact 
whether a particular eapressian amounts to a disclaimer of the landlord’s title ; 
see Doe d. Ue7tnett y. Long (1841), 9 G. & P. 773. 

(m) JJoe d. Williama and Jeffery v. Coojter (1840), 1 Man. & G. 135, 139 ; see 
Doe d. Whitehead y. Pittman (1833), 2 Nev. & M. (K. B.) 673 ; Doe d. Phillipa y. 
Bollivga (1847), 4 G. B. 188, 200 (disclaimer proved) ; Doe d. Lewis y. Cawdor 
(1834), 1 Gr. M. & B. 398; HutU y. Allgood (1861), 10 G. B. (N. s.) 253; Janes y. 
MiUa (1861), 10 0. B. (t7. 8 .) 788 (^sclaimer uotmovod) ; see also cases cited in 
note (p), infra. Similai'ly where, in proceedings oetween himself and the lossor, 
the lessee, either as plaintiff or defendant, sets up an adverse title in himself, 
a cause of forfeiture arises (Bac. Abr., Leases and Terms for Years” (T. 2), 
884). 

S Bac. Abr., ” Leases and Terms for Years ” (T. 2} 884. 

Doe d. Ellerlirock y. Flynn (1834), 1 Gr. M. & B. 137 ; see Ackland y. Lutley 
(1839), 9 Ad. & £1. 879, 88-1. 

(p) Throgmorton v. Whelpdale (L769), Buller, Law of Nisi Prius, 7th od., 96 ; 
Doe d. WUliams v. Paaquali (1794), Peake, 196 [269]; Doe d. Jefferies v. 
WhiUisk (1820), (jk>w. 196; Doe d. Calvert y. Fro/wd (1828), 4 Bing. 667 ; Doe 
d. Grtt66 y. Qridib (1830), 10 B. & G. 816 ; Doe d. Davies v. Evans (1841), 9 M. 
& W. 48 ; Dos d. liandseu y, Oower (1861), 17 Q. B. 689, 692 ; Vivian y. Modi 
(1881)« 16 Gh. D. 730. Similarly, denial of the landlord's title detennmes a 
tenancy at will {Jhe d. Price v. Price (1832), 9 Bing. 366, 368). 

(9 ) jDo 6 d. Dulon y. Parker (1820), Gow, 180. 

(r) Doe d. Oray y. Stanion (1836), 1 M. & W. 606, 703. 

(#) Bee Orofi y. Lumley (1868), 6 H. L. Gas. 672, 693. 
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have UBed(t). Conditions of this nature are entitled neither to Sbot. l. 
favour nor disfavour, but a fair construction is to be put upon them Forfettuie. 
according to the apparent intent of the contracting parties (a). 

Thus ill the case of a covenant vrith a proviso for re-entry, the 
court has to ascertain the meaning of the covenant without regard 
to the forfeiture, and then see, u^ion that ascertained meaning, 
whether a forfeiture has been incurred (6). But, subject to this 
principle, the court leans towards a literal (c) or strict (d) con- 
struction of a clause of forfeiture; and, since the clause destroys or 
defeats the estate, it is subject to the subsidiary rule of construction 
that it is to be taken most strongly against the person at whose 
instance it is introduced, that is, the lessor (e). Hence, before the 
forfeiture is established, it must be clearly shown, in' the case of a 
condition, that the event specified in the condition happened, 
and, in the case of a proviso for re-entry on breach of covenant, 
that the proviso extends to the covenant (/*), and that there has 
been a breach thereof (g). A condition against assignment is not 


fO See title Deeds and Other Instruments, VoL X., pp. 433 et seq. 

(а) Qoofititle d. Luxmore v. SaviUt (1812), 16 East, 87, jter Lord Ellenborouoh, 
C.J., ut p. 05; D*>e d. Davis v. Elaam (1828), Mood. & M. 189; Doe 6,, Musion t. 
Gladwin (1845), 6 Q. 13. 053, 961. 

(б) lirisfol Corporation v. Weshoit (1879), 12 Ch. D. 461, 465, C. A. 

(c) Doe d. Hpenver v. Godwin (1815), 4 M. & S. 265, 269 (proviso for re-entry 
for breach of covenauta hereinafter contained"; no forfeiture for breach of 
covenant occurring before the proviso, though thoie were no covenants after) ; 
seo iites d. PowcU v, Kinq and jlforrM (1800), For. 19 (proviso for re-entry if no 
BufUcient distress is found ; every part of the premises must be searched) ; Doe 
i. Abdy [Sir ]r.) v. Stevens (1832), 3 B. & Ad. 299 (proviso for re-entry if the 
lessee did an " act" coiitrury to the covenants did not apply to an omission to 
repair); Doe d. Lloijd v. Int/leby (1816), 15 M. & W. 465 (proviso for re-entry if 
Lessee duly found ban Ic nipt did not ajpply whore there was an error in the 
process). If the uondilioii is ^’arnTnatically iiiiintol legible the couii; will not 
lind a irn’iiiiing for it {Doe d. Wynd/ium v. Carcio (1841), 2 Q. B. 317). Whore 
the breach is bv act of law a forfeiture is not incurred, soo Doe d. Orantley {Lard) 
V. Dutcyr (18*10), 6 Q. B. 115, n. (b) ; Doe d. Anylesm (.l/nr^wuj) v. Ixtigeley 
[Chnrvhward*>ns) (1844), 6 Q. B. 107 ; and as to re-entry under a statutory 
power, SCO Doe d. By water v. Brandliny (1828), 7 B. & 0. 613, 

{d) Doe d. Lloyd v. Powell (1826), 5 B. & C. 308, 313 ; see Northcote v. Duke 
(1765), Amb. 511. 

(e) Due d. AMy {Sir IP.) v. Stevens, supra, at p. 303. And the lessor may 
disqualify himself to onforco a forfeiture, where, for instance, after the cause of 
forfeiluro, he advises a purchaser to purchase the lease {Due d. Sore v. Eykins 
(1824), 1 0. & F. 154). 

(/) t.Vo/f v. Lumley (1858), G 11. L. Cas. 672, 693. Where the pjroviso is for 
re-entry on breach of covenants or stipulations, it applies to a provision against 
assignment though not in the form of a covenant {Brookes v. Drysdale (1877), 3 
C. P. D, 52). 

{g) vVeat v. Dolb (1870), Tj. E, 5 Q. B. 460, Ex. (?h. ; Bristol Corporation v. 
Westeoit (1879), 12 Uh. D. 461, 467, G. A. It is for the plaintiff to prove the 
forfeiture ; thus, on an alleged broach of a covenant to insure, the plaintiff must 
prove the non-insurance ; it is not sufficient that the lessee fails to produce the 
policy, unless he is expressly bound to do so by the covenant {Doe d. Btidger y. 
whUehead (1836), 8 iSA. & El. 671 ; see Doe d. Chandleas v. Hobson (1826), 2 
0. & P. 245 ; Chaplin v. (1858), 1 F. & F. 315). The plaintiff cannot have 
discovery to prove a forfeiture {Mexborough (Earl) v. Whitwood Urban Dtsirid 
Council, [1897] 2 Q. B. Ill, 0. A.) ; compare Uxbridge {Lord) v. Siawdand (1747), 
1 Yes. Son. 56. As to forfeiture for acts done by the permission of the lessee 
and without the consent of the lesaor, sue Tollman v. Portbury (1870)^ L. R 6 
CJt. B. 288, JiiX. Ch. ; Toleinan v. Portbury (1872), L, B. 7 Q. B. 344, Ex. Gh. 
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brokon by the creation of an equitable charge (A), or by an assign* 
ment 'Which is in fact void (i). But where there is a proidso for 
re-ontr^ on the ** liquidation ” of a company, being the lessee, this 
word, in the absence of express restriction, includes voluntary 
liquidation, though only for the purpose of reconstruction (A). 

1041. Inasmuch ns some of the lessee’s covenants — such as the 
covenant to repair — are positive, and others — such as the covenant 
not to assign — are negative, it is usual to make the proviso for 
re-entry take effect on the “ non-performance or non-observance ’’ 
of the lessee's covenants ; but while these words are appropriate to 
the positive and negative covenants respectively, yet words referring 
to “ non-performance ” only are sufficient (0. 

1042. At common law a right of re-entry can only be reserved in 
favour of the person in w'hom the legal estate is vested, cither 
actually or by estoppel (nt) ; and it can only bo taken advantage 
of by such person and his heirs (n). or, in the case of leasehohis, 
his personal representatives (o). IVhere the lease is granted by 
a limited owner under a power, the word “ heir ’’ includes the 

(h) Jjov^^cr V. Colhy (1841), 1 HaTO, 109, 138; nnd mco p. 570, jmt 

(i) lAoyd V. VowcU (1826), 5 B. JL C. 008, 010; spo l)nm d. 7)oh>mn v. 
Jhlman (1794), 6 Term Rep. Ml. 

(/c) I/fjrsa/ Katate, Ltd. v. Steiger, [1899] 2 Q. B. 79, C. A. ; Frytv v. Kmirt, 
[1902] A. 0. 187. In a compulsory liquidation tho rij^Lt of ro-eutry aocruos mi 
the making of the windini^-up order {General Share aiid Trituf. (*o. v. WcUry 
liriclt and Pottery Co. [1882), 20 Ch. 1). 260, 0. A.) ; and see title Com TAN IKS 
Vol. V., p. 537. 

{1) Harman v- Ainalic, [1904] I K B. 098, 0. A., prr CoLLixa, M .11., at p. 709 : 
•‘In a pi*ovi.«o for ro-entry for noii-porfouiinnco of roveiniMts, it Keoins to ino 
that tho word ' perfoi m * is used as moan in Ihe fullilirieiit of llio obligation oi 
duly undeHaken, and not aa referring to the tiling tf) bo done or left undone in 
pursuance of the covenant.” Previously to thw dt'cisum it ('oiisidoml that 
where there wan a rofoionco to non-porforniauco only of covonaiits, tbo pioviso 
for re-entry would n(*t apjily to breach of a negativo ctivonant; sen J/i/dc v. 
Uarf/cn (1877), 3 Rx. D. 72, 82, 0. A. ; v. I)an3 (1878), JO C'b. I). 747, 

761 ; though a reference also to non-observauce extended the ])roviso to such 
covenants;' poo Croft v, JAtmley (185S), 6 H. L. Oita. 672; Krona v. 7)av;M, 
aajpra; Timms y. Tinker (1883), 49 fj. T. 106 (“perform and keep”); and tho 
word “performance” will still be rostrictod to i>ositivt» covenant. s where thoro 
is a condition attached to tho proviso for re-ontry which indicates tlint. this is 
the iiitontinii ; whore, for instance, the pmvi^o is to take effort on def.iult by 
the lessoo in the performance of hi.s covenants after a specified length of notice 
from the lessor {Doc d. PaUc y. MatchfiU (1831), 1 B. & Ad. 715 ; boo Harman y. 
Ainalie, supra). 

(w) Thus a rijjht of entry could not be reserved in favour of a resM yite trmt^ 
whose title as such appeared by the lease {/Jue d. Parury v. Adams (1832), 2 Cr. 
& J. 232; Doed. Parker v. Cokismith (1832), 2 Cr. & J. 674 ; Saandera v. Mervy^ 
v^mther (1865), 3 H. & </. 902 ; see Doe d. Barber v. Lnnrmre (181 1), 4 Taunt. 23). 
'But if the lease does not show that the lesPor*H title Im equitable, his watit of 
the actual Icj^al estate is iTninaterial, since, ss against l.he lessee, he has a legal 
estate by estoppol {Doe d. Harktr v. Colda^aith, aupra ; sco Cuthheriatm v. Jrtuny 
nS6<)J, 6 TI. dr. N. 135, Bx. Ch.) ; and iw to estate by estoppel, see title EflTorj»EL, 
Vol. aUI.. pp. 4(J2 ^ acy. ; and see pp. 436, 437, anir. 

{n) Tiittlebm’s Teuurop. m. ;J 17 . But where llio comlition if‘<elf dotonninrd 
the lease, tho graiitee, of the reversion cuuJd take advantage of it (Co* idtt 
2H b). ' b V 

(o) 0>. Litt. 2U K 
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rotRaindeniJtui (/)), JJut by ntatiite (7), tlio bcnofit of a proviso Sbot; 1. 
for re-entry piiKsos to the granloe of the reversion, though he Forftftnre. 
cannot tako adviintcigo of a forfeiture incurred before the assign- „ tr"^ 
ment (r), nor can lie forfeit for non-payment of rent unless he has 
given notice of the assigriment to the lessee («); and, as regards 
leases made after 8 1st J)ecember, 1881, it is provided generally that 
conditions of rc-oitry are annexed to the reversionary estate ’in the 
land expectant on the term, and further, that they are capable of 
being taken advantage of by the person for the time being entitled, 
subject to tlie term, to the income of the land leased (^). Hence, 

^'hore a beneficiary is in the position of landlord under a lease, the 
fact that his title is e<[uit!il)lo does not prevent his exercising a right 
of rc-oiitry (a). Jiut to support a condition of re-entry it is not 
essoiilial that there should bo a reversion. A lessee who sub-lets for 
the wliole residue of his term can reserve a right of re-entry on 
breach of covenant nolwitlLstandiiig that the sub-lease operates as an 
assignment {h), 

1043. The lerms of the proviso require that, if the lessor elects to What 
determine the lease for a forfeiture, he shall do so by re-entry (c) ; to 

and in the case of forfeiture for non-payment of rent ho must first 
make formal demand of payment (</), unless this requirement is 

(7^) (imnawfiy v. Hart (185-1), M C. 11 3-10, 35U. 

(7) SUi. (1510) 812 Ken. 8, c. 31 ; aoo p. 5St5. 

\r) Stilt. (1705) ‘i & 5 Ann. c. 3, s. 0 ; sc-o (Utinu v. Tatmnr^ [1000] 2 Q. h. (509, 

(1. /i. 'J'hns neLLlier tho lessor nor the gi'anU.^H of Iho revcn>i<m oiin take ful vantage 
of a forfeiture incunod before the guiiit (AV/m d. MalUietus and LewU v. Snuirt 
(1810), 12 East, 444). Rights of entry aro assignable under the Real Property 
Act, 1815 (8 & 9 Viet. c. 106), s. 6; but it lins been held that tho statute only 
a] qili 03 where an own or has a light of entry to recover his lout possession — that 
is, whcTO he has been di.^seisod; not where his right is to re-enter for condition 
broken (//M?£f v. (1853), S Exch. 075; Uinity. iiVm/iaAf (1854), 9 Exch. 

(i35 ; see JenJans v. Johfs (1882), 9 Q. B. I>. 128, 131, 0. A.); uoiupaio C'hallis, 

Law of Heal Property, 3rd ed., 77, ii. 

(a) Stat. (1705) 4 & 5 Ann. c. 3, «. 10; see p. 595, ante, 

\t) Oonvoyaiicing and Lsiw of Property Act, 1881 (14 & 45 Viet. c. 41), s. 10. 

(d) Av.f/., where a lease has been gi anted by an o<|uit»ble tenant for life under 
the statutory power, the roinuiiulorinan, on his e.state fulL'iig into possession, 
cun exoreisu the right of re-entry. But whom tho legal reversion is in a mort- 
gagee it sconih that the mortgagor, although in ])0'iK*.shion, cannot m-enter for 
forfoitnn^ (see lUofi/ntux v. llichard, [UKKiJ 1 Ch. 34 ; sco title MoKTOAUJU). Jn 
Matthtv}B V. Vshtr] [1900] 2 (.1. B. 535, 0. A., whcie tlio lease was before the 
1st January, 1882, it was hold that, so long as tho mortgagee, as legal owner, 
liad not taken steps to forfeit the lease, tho mortgagor was not entitled to 
possossiou under the Judicature Act, 1873 (36 & 37 vict. c. 66), s. 25 (5). 

(5) Doe d. Freeman v. Dateman (1818), 2 h. & Aid. 168. 

(c) Whero tho preiinsoH aro in the possession of an underlessee, a ro-lettiiig 
of the premises to liim by tho lessor is a sufficient re-entry to avoid the lease 
{Ufiylie V. Le Uros (1858), 4 C. B. (n. s.) 537) ; but it has been held to be other- 
wise when he relets to a stranger to whose entry the underlesseo objects (PurAcr 
V. Janes, [1910] 2 K. B. 32). 

d. (Jliandltss v. Hobson (1826), 2 C. & P. 243 ; JliJl v. iiemps/uitt (1649), 

B. 975; Jaekson & Co, v. Northampton Street Tramways 6b. (1886), 35L.1\ 

91. The demand must be^made upon the land, and, if there is a house on the 
premises, at the front door (do. Litt. 201 b, 202 a) ; it may, in the absence of 
the lessee, be mode upon the occupier {Doe d. Brook v. Brydyes (1822), 2 Dow. 
d By. (K. b.) 29); but it is good though no one is on the premises (Gb. Litt. 

201 S) : it must ha only of the sum due for rent lor the last period loi^yinent 
(Scot V. Scot (1387), Gro. Elia. 73; Fabian v. irinMoii (1590), Oro. Elis. 208 
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dispensed with by suitable words in the proviso (e), or b]r statute. 
Usually the formal demand is expressly dispensed with by inserting 
the words whether formally demanded or not " (/), and it is dis- 
pensed with by statute in cases where half-a-year’s rent is in 
arrear and no sufficient distress can be found upon the premises (9). 
But actual entry is not necessary in order to take advantage of the 
forfeiture. When the cause of forfeiture is complete, the lessor can 
bring an action to recover possession, and the bringing of the action 
is equivalent to actual entry (fc). Provided that the lessor definitely 
claims possession (t), the issue of the writ operates as a final election 
to determine the term, whether judgment is obtained or not (&). 


Doe d. Wheddon v. Patd (1829), 3 0. & P.^ 613) ; and must be inade before 
sunset on the last day of payraent, and continued till sunset (Co. I^itt. 202 a ; 
Wood and (Jhivera' Case (1573), 4 Loon. 179; Doe d. \V/ieeltlon v. Paul, supra; 
Aeocka v. PhiUipa (1860), 5 K. & N. 183; and see 1 Wins. Sauiid. (ed. 1871), 
434 ; Doe d. Darke v. Doivditch (1846), 8 Q. B. 973). The condition is saved 
by tender of tlie rent to him who is to receive it on any part of the land at 
any time of the last day of payment (Co. Litt. 202 a). 

fc) Doe d. Harris v. 'Mastcra (1824), 2 B. & 0. 490. 

(/) It seems that the words “ beinf? demanded are sufficloiit, but the full 
period of grace must be allowed to elapse before demand [Phillips v. Bridge 
(1873), L. it. 9 G. P. 48), and the amount demanded must be correct [Jackson 
A Co. V. Northampton Street Tramways Co. (1886), 55 L. T. 91). “Being law- 
fully demanded” was held not to dispense with formal demand in Doe d. 8chdc~ 
field y. Alexander (1814), 2 M. & S. 525, though in that case demand wat* 
dispensed with by the statute; but Ijoifi Ellenborough, C.J., disseiitod, and 
in Manaer v. Dtx (1857), 8 De G. M. & G. 703, 0. A., these words wero treated 
as sufficient. As to a power of distress upon a mining rent being ” legally 
demanded,” see Thorp y. Hurt^ [1886] W. N. 96. 

(9) Common Law Procedure Act, 1852 (15 & 16 Viet. c. 76), s. 210 (re- 
ena^ug the Landlord and Tenant Act, 1730 (4 Geo. 2, 0. 28), s. 2). The 
statute dispenses with both formal demand and re-entry, and enables the lessor 
to sue for recovery of the premises. It must be proved that half a year’s rent 
was due before the writ was served, that there was no sutlicient distress [Dot 
d. Forster v. WandloM (1797), 7 Term Bop. ll'H, and that tlie lessor had power 
to re-enter [Doe d. 2>ar^e v. Bowdilch (184;)), 8 Q. B. 973). Eormorly, ii! judg- 
ment was entered for non-appearance, these matters wore ])roveil by affidavit 
{Croea v. Jordan (1852), 8 Exch. 149); but now tbe aHidavii is seldom if ever 
used, since tbe plaintiff proceeds under B. S. G., Ord. 13, r. 8. A distress which 
reduces the arrears below half a year’s tent takes the case out of the statute 
[Ce^esworth v. Spokes (1861), 10 0. B. (n. 8.) 103). The goods must bo so visibly 
on the premises as to be distrainable by a broker using due diligence [Doe d 
Haveraon v. Franks (1847), 2 Car. A Kir. 678) ; but it is not necessary that 
the goods should be actually distramed (see Rickelt v. Qreen^ [1910] 1 K. IS. 253, 
on the County Oourts Act, 1888 (51 & 52 Yict. 0. 43), s. 139). If the promises 
are locked up, uo distress can be found and the statute is satisfied [Ilammond 
V. Mather (1862), 3 F. A F. 151 ; see Doe d. Chippendale v. Dyaon (1827), Mood. 
A M. .77 ; Hoe d. Cox v. Jtoe (1847), 5 Dow. A L. 272). The statute does not 
prevent the parties from dispensing with formal demand by the lease [Good^ 
right d. Hare v. Cator (1780), 2 Do^. (x. b.) 477, 486). 

(5) Under the old practice in ejectment the defendant admitted the lessor’s 
entry, and no actual entry was neoessaiy [Goodright d. Hare v. Cator (1780), 2 
Doug. (X. B.) 477 ; Doe d. Phillips v. Bollings (1627), 4 G. B. 188, 197) ; and the 
alteration in proo^ure has not affected the right of the lessor, so that he can still 
bring his action without previous entry [Qrimwood v. Moss (1872), L. B. 7 G. P. 
360, 364 ; IFare v. Booth (189^, 10 T. L. B. 446 ; see Re Morriah^ Ex parte Hart 
Dyke [Sir W.) (1882), 22 Gh. D. 410, 0. A. 

(i) Moom V. UUeoata Mining Co.^ Lid.^ [1908] I Oh. 675, where an inoonsia- 
lent claim was added ; see t5id., at p. 689, as to the proceedings on appeal. 

(Ifc) Jones V. CdrUr (1846), 16 M. A W. 718; Smjeani v. Nash, Field A Ob., 
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Sub-Sect. 2. — Waiver of For/eUure. Sior. 1. 

1044> It is at the option of the lessor \rhoiher he Brill take ndvan- Fai fttta ia, 
tage of a forfeiture or not ( 1 ), and if he elects not to do so the for- waiTw of 
feiture is waived. Such election may be either express or implied, forteitoM, 
and it is iiupliod when the lessor, after the cause of forfeiture has 
come to his knowledge (m), does any act whereby he recognises the 
relation of landlord and tenant as still continuing (»)• The onus of 
proof that the lessor know of the cause of forfeiture is on the 
lessee (o). By such act of recognition he is precluded from saying 
that he did not do the act with the intention of waiving the for- 
feiture ( p). But a lessor does not waive the forfeiture by merely 
standing by and seeing it incurred, where, for instance, the lessee 
makes alterations in broach of covenant and the lessor does not 
interfere : there must be some positive act of waiver (g). 

1045. A subsisting tenancy is recognised, and, provided that the acta 
lessor has notice of the cause of forfeiture, the forfeiture is waived, ^ 

by his bringing an action for (r), or by the mere receipt of, rent which 
has accrued due since the cause of forfeiture (s)^ whether the 


[1903] 2 K. 304, C. A. ; seo Kilkenny Qaa Coe v. Somerville (1878), 2 L. B. Xr, 
192. 

S Sco jp. 530, ante. 

\) Waivor im])li(i!d kiiowlcdf^ ; seo Permanfe Cast (1590), 3 Co. Hep. 64 a ; 
Harvey v. Os^raid (1597), Cro. Elia. 553, 572 ; Boe d. Greysvn v. Harrison (1788), 

2 Term Hop. 425. 

(fi) Ward V. Day (1804), 6 H. & S. 359, 362, Ex. Oh.; Re Garrud, Ex parte 
Neioiit (1881), 16 Ch. D. 522, 533. C. A. ; see Green's Case (1582), Cro. Eliz. 3. 

i o) Matthews V. SmaUwood^ [1010] 1 Ch. 777. 
p) Tolcman v. Porthury (1871), L. H. 6 Q. 13. 245, 248. 
y) Doe d. Sheppard v. Alien (1810), 3 Taimt. 78, 81 ; Perry v. Davis (1858), 
I. B. (n. S.) 760 ; coinparo Gridin v. 'Tomkins (1880), 42 Ij. T. 359, 362. But 
it will bo a waiver if the lessor eiicouragos tho lessee to spoud mouey {Korth 
Staffordshire Steel etc. Co. v. Camoys (1805), 11 Jur. (n. B.) 555, C. A.; see Huine 
V. Kent {IS 1 1), 1 Ball & B. 554) ; aud as to acquiescence, see W hitehead v. Bennett 
(1861), 9 AV. H. 626. 

(r) hoed. Cioin 2 don v. Minshall (1760), Buller, Law of Niai Prius, 7th ed., 
96; Deiidy v. Nicholl (1858), 4 C. B. (n. 8.) 376; Penton v. Barnett, [1898] 1 
Q. B. 276*, C. A. The lessor, if he takes advantage of the forfeiture, will recover 
tho equivalent of tho i-ont as mesne piofiU. The taking of other proceedings 
which imply tho continuance of the toiiaucy will also operate as a waivor of the 
forfeiture ; soo Pellatt v. Boosey (1862), 31 L. J. (c. P.) 281 ; Evans v. Davis (1878), 
10 Oh. 1). 747. 

(s) Pennant's Case (1596), 3 Co. Hop. 64 a, 61 b, note (B) ; Whitchad v. Fox (1616), 
Cro. Jac. 398 ; Qvodright d. Waiter v. Davids (1778), 2 Cowp. 803 ; Arneby v. Wood^ 
ivard (1827), 6 B. & C. 519 ; Doe d. Griffith v. Pnlchard (1833), 5 B. & Ad. 
765 ; Doed. Gatehouse v. Rees (1838), 4 Bing. (n. o.) 384 ; Pellatt v. Boosey, supra; 
Miles V. Tobin (1867),. 17 L. T. 432 ; Clifford v. Reilly (1869), 4 I. B. 0. L. 
218; especially if the lessor has also required repous to bo done {Griffin 
V. Tomkins (1880), 42 L. T. 359).^ Payment into the lessor’s banking account, 
if usual, may operate as a waiver, although the lessor has instructed the 
bank not to receive it (Pterion v. Harvey (1885), 1 T. L. B. 430). It io 
sufficient if payment is accepted from an under-tenant (Prt« v. Worwood ^859), 
4 H. & N. 512; or other person in satisfaction of the rent {Pellatt v. Boosey^ 
tfifpra). The rule applies to a Grown lease {Bridges v. Longman (1857), 24 Beav. 
27^ The forfeiture is not waived by accoptuuce of rent accrued due before the 
cause of forfeiture {Green's Case (1582), Cro. Elia. 3 ; Price v. Worwood^ supra), 
unless at the same time the lessor recognises the tenanoy as subsistiM, where, 
for instance^ he deaovibes the lessee as such in the reoeipt; see Awi's Cuss, supra, 
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forfeiture is for condition broken or under an express proviso for 
re-entry (jt), by distraining for rent, trhother accrued due before or 
after the cause of forfeiture (a), unless the object of the distress is 
such that the distress does not imply n recognition of the tenancy, as 
where it is levied for the purpose of escaping the requirement of 
formal demand of the rent(i), and by agreeing to grant anew lease 
to commence from the regular determination of the existing lease (<;). 
Probably also au absolute and unqualified demand of rent duo after 
the cause of forfeiture, made by the lessor or his duly authorised 
agent, operates as a waiver (d). But if the lessor has already 
shown a final determination to take advantage of the forfeiture, 
for instance, by commencing an action to recover possession, no 
subsequent act, whether receipt of rcnt(e), or distress (/), or 
otherwise, will operate as a waiver. 

1046. Where the broach of covenant which gives f,ho right of 
reentry is a continuing breach (fj), there is a continually recurring 

■Wlioro notice has boen givon to repair unilor a covenant requiring notice of a 
specified length, there is no forfeiture till tho expiration of the notico, and 
receipt, after .such expiration, of rout wliich accrued due hoforo is no waiver 
(Ctonin v. Hotjers (1884), Cab. & 348) : but this assumes that tho breach of 

the genoiul covenant to repair has boon waived ; see ]>. 510, ante, 

(^) Marsh V. Curleys (1503), Oro, Eliz. 5*^8. The wnivcr cannot bo prevenfod 
bv the rent being accepted without prejudice to the forroituro [Dtwcvjtort v. /». 
1877), 3 Aiip. Cas. 115, P. 0. ; see (jroft v. Lumhij (1S55), 5 E. & E. 048, 
1850). 082, Ex. Oh. ; (1858), 6 II. L. Cas. 072, 711 ; ASimn/ v. t^trintjtr (1880), 01 
tj. T. 470. 472). 

(«) (irevns (1582). Pro. Eliz. 3 ; PnmamVs Pusa (1500), 3 Co. IJcyi. 04 a ; 
J)oe. d. Fhurer v. VVA; (1830), 1 ]1. & Ad. 428 ; thtn d. Darhi v. Wilfuntifi (18.75), 
7 0. & r. 322. Since, apnrt from statulo, tho bindloid can only distrain during 
the continuance of the tenancy, it makes no diiyorciice whether tlio in roars 
accrued due before or after tho foi-feituie. lii ordinary cases of determination 
of tonaiicy, distress can be made within six mouths after tlio doteriuination 
under the Landlord and Tenant Act, 1700 (8 Ann. c. 18); but this doos not 
apply where tho tenancy is doterminod for forfeiture {(/rhnworH y. Mas ' (1872), 
L. it. 7 0. P. 360, 365 ; Kirkland y. PrunrouH (1890), 6 T. Ji. E. 441 ; compare 
irord V. /lav (1S8I), 5 E. & S. 350, Ex. Ch. : and see titlo Eistiikss, V'ol. X., 
p. 1 50. lint the continuing in posscssioii of n distress lo vii d holoro tlie forfeituro 
IS not a waivor {Doe d. Taylor v. Johnson (1818), 1 Stark. 411). 

{b) See Common Law Procedure Act, 1852 (15 & IG Viet, c, 76), s. 210 ; p. 536, 
ante; Ilrewerd. Onslow (Lord) v. Eaton (1783), 3 J)oug. (tc. n.) 230 ; Thomas v, 
Lulham, [189d] 2 Q. E. 400, 0. A. 

(r) Doe d.. IVeatherJuad y. Curv^ood (1835), 1 liar. & W. 140; irarcZ v. Day, 
snj/ra. 

{d) See Dn« d. Kash v. Dirrh (1836), 1 hf. d: W. 402, 408; iiiid comparo 
rohman v. Dorthiiry (1872), L. E. 7 Q. E. .344, Ex. Ch. 

(c) Doed. Mffrecra/i v. (1S2-1), 1 0. &P. 3-16; boo Toleuan v. VorLhary, 
supra. At p. 351. Jhxt ro^-oint of rent may bo ovidcnce of a now tenancy from 
year to yenr on such of tho former terms as ore applicable {Evans v, Wyatt (1880), 
43 L. T. 176). 

(/) Orimujood v. Moss, supra; see Kilkenny Qas Co. v. Somerville (1878), 2 
L. R. It. 192. 

(f/) /i’.p., a covenant to repair {Conmrdy. Oreyorij (1866), L. E. 2 C. P. 153; 
Ptnton V. Barnett, [1898] 1 Cl. B. 276, 0. A. ; sco FryvH d. Harris v. Jeffreys 

i 179o), 1 Esp. 393 ; and a covenant to insuro {Doe d. Flower v. Peck (1830), 1 
1. &, Ad. 428; Doe d. Mnstony. Gladwin (1845), 6 Q. E. 953). In the case of a 
covenant against assigning or underletting or pennitting a thiid person to 
occupy the premiseSji it is not a continuing broach to allow an undorJesseo to 
r^am in poBseasioi)' y« Ilaiokim (1875), L. E, 10 C, P. 342} ; though 
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cause of forfoituro, and rocseipt of rent or the levying of distress L 

is only a waiver of tlio forfeiture incnrrud up to the date when the Forfeitiin.. 
rent was due(/(), or tho distress was levied (i), and the lessor is not ~~ 
precluded from taking advantage of the breach continuing since 
such date {k). 

1047. A waiver of the benelit'of a covenant or condition in a Waiver 
lease only extends to the particular breach of covenant or condition extend* only 
to which it relates, and is not a general waiver of the benefit of the llreS**” ** 
covenant or condition unless an intention to that effect appears (0* 

Suh-Sect. o . — Jlclifif ayainat Forfeiture. 

(i.) (Mer the Conveyancing Acts, 18SI — 1892. 

1048. Before a right of re-entry or forfeiture (nt) for breach of a statutory 
covenant or condition in a lease can bo enforced by action or other- couditiona of 
wise (»), the lessor must, save in certain oases (o), serve on the lessee a 

notice specifying the particular breach complained of, and, if the 
broach is capable of remedy, requiring him to remedy it ; and in *. 14. ' 

any case requiring him to make compensation in money for the 
breach. If the lessee fails within n reasonable time after service 

iiHcr of prciuisca b}' tho uiulf'rlo^.see cuntrary to a covenant in tho heail lerno 
iiiuv bo a fOLiiinuin^ breach of that covouuiit uii thu part of flio lossoo {Lawcte 
V. Ura (18S0), M Ch. \). 249, (J. A- : ittlirmocl (1881), 7 App. L'aa. 19, uO; 

contra^ UrilHn v. Tonikina (1880), 42 li. T. .*5.09). 

Ihr cl. Aviblrr V. Wocdbvtdye (1829), 9 15. & 0. 370 ; />i« d. Haler V. tAonr'j 
(1850). 5Kxch. 498. 

(i) Ihe cl. JhnitiHtiya v. Dum/t/rd (lSu2), 2 Cr. & J. C67. 

(k) teuton Y. JJarnett, [liS98] 1 (i. B. 270, C. A. (whore a three moutho’ notice 
to repair was served under tho (•onyoyniiciiii' and Law of Property Act, 1881 
(4-1 & 4.J Viet. c. 41), H. 14, on 22ud Beptoinber, 1896, and on Hth January, 1897, 
no ropairs havinj^ been done, an uetion was biouglit claiming the rent due on 
2dth beoember, and ^lossossion. It was held, overruling Bevan v. ^ameff (1897), 

13 T. L. E. 310, that tlie claim to rent was nut a waiver of the breach of the 
covenant to repair continumg after 25th llecembor. But if the lessee does some 
repairs, and tho lessor continues for several quarters to receive tho rent while 
negotiations as to a new lease are going on, he will be held to have waived tho 
broach notwithstanding that it is continuing (UuiUemard v. SUverthome (1908), 

99 L. T. 684). 

(/) Law of PiD]icrty Amendment Act, 1860 (23 & 24 Viet. c. 38), a. 6. The 
statute speaks of ** actual Wcoivor,” but this does not moan express waiver by 
fonoal written document V. (1876), 45 L. J. (q. b.) 771). At 

common law a condition against assignment was not apportiouable, and a 
waiver of a particular bi-each destroyed the condition altogctW (flamj^or's Caae 

m , 4 Go. Eep. 119 b) ; but this did not apply to a condition against under-* 

J {Doe d. anfUh v. tritchard (18331, 5 B. & Ad. 765, 781 ; see Doe d. 

Jioacawm v. Bliaa (1813), 4 Tauut. 735) ; and apparently the prmcdple of Dumpor'a 
(ioae, supra, does not applv to conditions which aro capable of coutinuiiig bi'each 
{Maunaeil v. (1877), 1 L. E. Ir. 88, 95, C. A.). 

(m) As to the mrisdiction in ^uity to relieve against forfeiture, see title 
Equity, Yol, XllX., p. 153. ^lief will be given where the landlord has dealt 
with the tenant so as to lead him to suppose that the forfeituro would not be 
insisted on (Flattet^ v. Awlerdon (1848), 12 L "Ba. E. 218. 

(fi) /. 0 ., by action or peaceable entry {Be Rigqa^ Fx parte ZoveZf, [1901J 2 
K B. 16, 20; and see Howard v. Fanahawe^ [189512 Ch. 581. As to restraining 
the action where the lessor has himself comnutted a broach of covenant, see 
tearaon v. Uoyhton (1829), 3 Y. & J. 413. 

(o) .See p. 542, 
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bmt. 1. of the notice to remedy the broiicli, if ca]i!il)]e of remedy, and 
Forfeitare. to make reasonable compensation in monoy to the satisfaction of 
— the lessor, then the latter can either re-enter or commence an action 
to recover possession (p). 

What notice 1049. The notice must be so distinct as to direct the attention of 
leqaiied. jjjq tenant to the particular things of which the landlord complains 
in order that the tenant may have an opportunity of remedying 
them before an action to enforce the forfeiture is commenced ($) ; 
but it will not be bad because, in attempting to enumerate the 
specifio breaches, it includes some breaches which liave not been 
committed (r). It is not necessary that it should require payment 
of compensation in money («). The notice may state a time within 
which the breach is to be remedied ; but the lessor will not be able 
to enter at the end of the stated period unless the time is in fact 
reasonable (0- 

(p) Oouveyaiicing and Law of Froporty Act, 1881 (44 & 45 Viet. c. 41), 
n. 14 (1), which does not destroy the lessor's right of re-entry, but merely gives, 
the lessee a lo^vs paeni/entice (Oreswell v. Davidson (1887), 56 L. T. 811). In 
the Conveyancing and Jjaw of Property Act, 1881 (44 & 45 Viet. c. 41), s. 14, 
** lease ” includes an original or derivative underlease, and lessee ” and 
** lessor *’ have corresponding meanings {ihid.^ s. 14 (8) ) ; moreover, it includes an 
agreement for a leaao whe^re the lessee has becomo entitled to have his lease 
granted (Conveyancing and Law of Property Act, 1892 (55 & 56 Viet. c. 13), 
8. 5; see Swain v. Ayres (1888), 21 Q. B. 1). 289, C. A.; Strmig v. Stringer 
(1889), 61 L. T. 470), and a lease by estoppel {Keith v. Gancia {R.) A Co., Ltd., 
[1904] 1 Ch. 774, 783, 791, C. A.) ; and, as to tenancy agreements, see (Jharringfxm 
A 0>., Ltd. V. Camp, [1902] 1 Oh. 386 ; but if tho lessee has already coniinitted 
breaches of the intended covenants hois not cnlillcd to have his Ipase granted 
and cannot obtain the statutory relief {Contsworth v. Johnson (1886), 55 L. J. 
^ B.) 220, C. A.). The Conveyancing and Law of Property Act, 1881 (44 & 45 
Yict. c. 41), s. 14, applies to leases mode either before or after the commence- 
ment of the Act (1st January, 1882), and has effect notwithstanding any 
stipulation to the contrary {ihid., s. 14 (9) ). Where the lessor has waived a 
breach of a covenant to repair by receipt of rent accruing due during the 
currency of the notice, but no repairs have been clone at the expiration of the 
notice, he can sue for possession without serving a frosh notice {Pe^don v. Harnett, 
[1898] 1 Q. B. 276, C. A.) ; contra, if sonic rojiairs have been done and negotia- 
tions have taken place {GuiUemard v. Silveitharne (1908), 99 L. T. 584). For 
form of notice, see Enoyclopaedia of Forms and Procodorits, Vol. VEI., p. 691. 

{q) Fletcher v. Nokes, [1897] 1 Ch. 271, whore a notice that the lessee had 
broken the covenants to repair, without giving any details of the want of repair, 
was held to be insufficient ; see Re Serle, Gregory v. Scrle, [1898] 1 Ch. 652 ; bat 
the notice need not specify the particular acts which the lessee must do {PtggoU 
V. Middlesex County Council, [1009] 1 Ch. 134, 147). 

(r) Matthews v. Usher, [1900] 2 (i. B. 535, C. A. ; Pannell v. City of LonJivn 
Brewery Co., [1900] 1 Ch. 496. But it will bo bad if it claims iu respect of 
special covenants to repair which are not in fact contained iu the lease 
{GuiUemard v. Silvertlwrne, sujnra), or refers to the wrong covenant {Jacob v. 
Down, [1900] 2 Ch. 156). 

(«) Lock V. Pearce, [1893] 2 Ch. 271, C. A., overruling North London Free- 
^ hold Land and House Co. v. Jacques (1883), 49 L. T. 659, and Greenfidd v. 
Hanson (1886), 2 T. L. B. 876. 

(f) See Horsey Estate, Ltd. v. Steiger, [1899] 2 Q. B. 79, 92, 0. A. A three 
months’ notice will usually be reasonable ; see Peuton v. Barnett, eupra ; but 
where the notice applies to all the premises and a longer period is necessary 
in respeot of part, it must be allowed in respect of the whole {Hopht/ v. Taruin 
Parish Council (1910), 74 J. P. 209). Tho defence that the time allowed wae 
not reasonable need not be specially pleaded under B. B. C., Ord. 19, r. 14 {fhpley 
T. Tarvin Parish CawMil, sm^a). ab to pleading generally, see title PLiujiiira 
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1050. _ The notice may be addressed to the “ lessee ” by that desig- f aot. i. 

nation withoat his name {a) ; and whore the lease has been assigned, Foifeltan. 
it is sufficient if it is addressed to the lessee and other persons senioe^ 
interested and is served on the occupier (6). notice. 

1051. The service of the statutory notice, and default under it, Leawe'a right 
are essential preliminaries to the enforcement of a forfeiture (c) ; but 

after the lessor has thus become qualified to take advantage of the 
forfeiture, the lessee may still apply to the court for relief at any 
time before the lessor has actually re-entered (d). If the lessor is 
proceeding by action, the lessee can apply in the lessor’s action ; 
otherwise the lessee may himself bring an actiqn and apply for 
relief (e) ; and the court may grant or refuse relief as it thinks fit, 
having regard to the proceedings and conduct of the parties in 
regard to the notice, and to all the other circumstances. Belief, 
if granted, may be on such terms, if any, as to costs, expenses, 
damages, compensation, penalty, or otherwise, including an injunc- 
tion against a further like breach, as the court, in the circumstances 
of each case, thinks fit (/). The lessee must, as a condition of relief, 
remedy past breaches (g), and relief will be refused if he avows an 
intention to commit breaches in the future (k). 

1052. The court may grant relief although there has been a CompenM- 
serious breach of covenant ; where, for instance, premises are very 

much out of repair (t) ; but if the lessee has remedied the breach, he 
will only be required to make compensation when the lessor has in 
fact suffered loss (/c) ; and where compensation is ^ven it will, in 
general, be measured by the same rule as damages in an action for 
breach of the covenant (Ic). 

(а) Conveyancing and Law of Froperty Act, 1881 (44 & 46 Yict. c. 41), 

B. 67 (2). As to service of the notice, see iW., s. 67 (3). 

(б) Cronin v. Rogers (1884), Cab. & El. 348 ; but a notice served on a moro 
equitable assignee is insufficient {Gentle v. Faulktifr^ [1900] 2 Q. B. 267, 0. A.). 

(c) If the iiotico has not been served the lessor’s action to enforce the for- 
feiture will necessarily fail (Greenfield v. Hanson (1886), 2 T. L. B. 876; see 
Jacques v. Harrison (1884), 12 Q. B. 1). 165, C. A.; contra^ SooU v. Brown 
(Matthew) A Co., Ltd, (1884), 51 L. T. 746). Nor can the lessor obtain a mere 
aeolaratiou of forfeitiu'o not to be followed by re-entry (Wilson v. Rosenthal 
(1906), 22 T. L. 11, 233). But a notice is not a necessary preliminary of an 
action for a receiver {Uharrinjgton (7f.) A Co., Ltd, v. Camp^ [1902] 1 Ch. 386 ; 
and o/eaLeney A Sons, Lid, v. Callinffham and Thompson^ [1908] IK. B. 79, C. A.). 

(d) Rogers v. Rice, [1892] 2 Oh. 170, 0. A. ; Lock v. Pearce, [1893] 2 Ch. 271, 

274, 0. A. ; Scott v. Brown (Matthew) A Co,, Lid,, supra. 

(e) The lessee cannot apply by onginalio^ summons (Loch^, Pearce, supra ) ; 

but if the application is made in an action it la not essential that the relief shall 
have been claimed by the pleadings y. Thomson (1883), Cab. &E1. 72). 

(/) Conveyancing and Law of PropOTty Act, 1881 (44 & 45 Viet. c. 41), 

B. 14 (2). The right to relief is a chose in action, and devolves, in the event of 
the lessee's bankruptcy, on his trustee, who can assign it to a purchaser (Howard 
V. Fanshawe, [1895] 2 Ch. 581, 589). As to the conditions of relief, see Quiltev 
V. MapUson (1882), 9 Q. B. D. 672, C. A. ; North London FreehoUd Land and 
House Co. V. Jacques (1883), 49 L. T. 659 ; Bond v, Freke, [1884] W. N. 47. 

(^) Bose V, Spicer, Rose v. Hyman, [1911] 2 K. B. 234, C. A. ; see Batson y. 

London Sehotd Board ^904), 69 J. P. 9. 

(A) Bose y. Spicer, Bose v. Hyman, supra. 

U) Miiehison v. Tlwmson, supra, 

(k) Skinners' Co. y. Knight, [1891] 2 Q. B. 542,0. A.; see p. 512, ante. 



542 


LiNtiLORD Atri> Tenant. 


Beot. 1, 
Forfeiture. 
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•urvoyor. 

New lease 
unneoesBary. 

Abandon- 
ment of 
order. 

Corenant 
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assigning. 


Baukrviptcj. 


Ill addition to Buch damages, the lessor is entitled to reeover the 
reasonable costa incurred by him in the employment of a solicitor, 
and surveyor or valuer, or otherwise, in reference to the breach (/). 

Where relief is granted it is not necessary that a new lease shall 
be executed ; the lessee continues to hold the premises under the 
old lease (m). 

The lessee cannot be compelled to perform the conditions of 
relief, and if he declines to do so, the order for relief will be treated 
as abandoned (n)- 

1053. The statutory provision above referred to (o) does not apply 
to a covenant or c;ondition against assigning, underletting, or parting 
with the possession of the land demised (p) ; hence, in the case of 
breach of such a covenant or condition, no notice is required before 
enforcing the forfeiture, nor can the court grant relief under the 
statute (q). As regards a condition for forfeiture on bankruptcy of 
the lessee, or on taking in execution of the lessee’s interest, the 
statutory provision above referred to (o) is also excluded (r) ; but 
the exclusion Operates only after the expiration of one year from 
the bankruptcy or execution, and provided the lessee’s interest is not 
sold within the year (s). Hence, within the year, and afterwards 


(/) Conveyancing and Law of Property Act, 1892 (55 & 56 Viet. c. l.’J), b. 2(1). 
Solicitor aud client coats arc generally given. Previously to this sUitute such 
cost.s could not bo included in duioagt^s. tliougli their payiiioiit might L'o iimdo a 
coiiditiuij of leliof {bund v. [1881J W. N. *17 ; brnl\it v. Quick (1892), G1 

li. J. (Q. U.) 875). hut they are recoverable only where the lessor waives the 
breach by writing uuder liis hand, or when the lessee is roliovod under the 
stutute; not where the l(3ssee complies with the notice, aud so avoids the 
forfeitui-o {Kind v. Nirixteeuth CerUurt/ biiUdiw/ Huciety, [1894] 2 U. B. 220, 0. A.). 
As to solicitors’ remuneRitioii, see title Solicitors. 

(wi) Dend// V. Evans, [1910] 1 K. 13. 203, 0. A. 

(«) Talbot V. nhudnU, [1908] 2 K. 13. 114. 

(o) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), a. 14 ; 
see p. 539, antt, and the text, sufira. 

(p) Conveyancing and Law of Propeity Act, 1881 (44 & 45 Viet. c. 41), 
s. 14 (6) (i.); or disposing of the land leased {ibid,) ; but this docs not include 
a condition against assignment for the benoUt of creditors {Otiitle v. FautLner, 
[ 1900] 2 Q. B. 267, C. A.). 

(y) See Barrow v. IsaacB r£ Bon, [1891] 1 Q. 13. 417, C. A. ; and there is no 
relief in such a case in equity (t7/id. ; see Waftr v. Mooato (1724), 9 Mo>l. Itc]). 
112; llill y. Barclay (1811), 18 Ves. 56, G;3). As to such a covenant, sco 
p. 576, post, 

(r) Conveyancing and Law of Projierty Act, 1881 (44 & 45 Viet. c. 41), 
B. 14 (6) (i.) ; lie Walker, Ex parte Qould (1884), 13 Q. B. l). 454. As to exclusion 
of Conveyancing and Law of Proiierty Act, 1881 (44 & 45 Viet. c. 41), s. 14, in 
the case of mining leases, s^ titlo Mixes, Minerai-s, and Quaklues. Bank- 
ruptcy” includes the liquidation of a company (Conveyancing and Law of 
I^porty Act, 1881 (44 & 45 Vict. c. 41), s. 2 (xv.)) ; Horsey Estate, LUl. v. 
Steiger, [1899] 2 Q. B. 79, C. A.) ; ovou if only for the purposes of reconstruction 
{Fryer v. Ewart, [1902] A. C. 187) ; and see Be Walker, Ex parte Gould, sujtra ; 
tiilea Banxhupto V AND Inbolvenoy, VoL II. , p. 149 ; Compantes, Vol. V. , p. 578. 

(s) Conveyancing and Law of Property Act, 1892 (55 & 56VicL c. 13), 
i. 2 (2). But this partial saving for bankruptcy and execution does not apply 
to leases of agricultural or pastoral land ; of mines or minerals ; of a pubuo- 
hoiise or beershop ; of a furnished house ; or of any property with respect 
to which the personal qualiiications of the tens tit axe of importance for the 
preseivation of the property, or on the ground of neighbourhood to the lessor 
or any person holding under him {ibid,, s. 2 (3)). 
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if tlioro has been a sale within the year, notice must be given rbct. i. 
before forfeiture, and relief may be granted (Q. The statutory pro- Forfeiture, 
vision (u) above referred to does not apply to forfeiture for non- — 
payment of rent(r). 

1054. The statutory provision above referred to (M)dld not confer Under- 
on an underlessee, whether of the whole or of part of the property ieB?offl right 
comprised in the head lease, a right to relief against forfeiture for ^ 
breach of a covenant or condition in the head lease (w ) ; but 
by another enactment (a), where the lessor is i)roceeding by action Conveyancing 
or otherwise to enforce the forfeiture, the court may, on the Act, i»93,a.4. 
application of the underlessee of the whole or part of the demised 
property, eilhor in the lessor’s action (if any), or in an action 
brought by him for tliat purpose (t), mako an order vesting in 
tlie underlessee, for the whole term of the lease or any less 
term, the property comprised in the lease upon such conditions 
us to execution of any deed or other document, payment of rent, 
costs, couipensation, giving security, or otherwise, as the court in 
the circumstances of each case thinks fit (c). This is aaindopondent 
enactment, and iitit simply a provision amending, and to ho road 
subject to the qualifications of the earlier statutory ])r()vjsion above 
referred to (d). Consequently it empowers the court to grant relief 
against conditions of forfeiture on hinkruptcy and against for- 
feiture for non-payment of rcnt(/), and for hreacli of covenants of 
any description, including covenants against assigning, although, as 
to matters for wliicli the lessee cannot get relief, tliis '\ill only be 
given to an underlessee in exceptional cases, and wIku’C he has not 

(/) F/oi'finf Ktifofr. Litl. V. jS<r/f/rr, [ISaO*] 2 Q. R. 70, C. A. To obtain tho 
h(3iiofil of this provision tho sato must mrher bo i-oinploloil l>y comcyaiioo, or 
the c.oiitriir.t fur salo iiiiist bo absolute; a ooiulilioiial oontr.ict ontoiWl into for 
tho ])iii'pos() of tho atiituto is not suHioiciit (AV <ya.4fe {Ilc/trt/) if- 
V. dfustle ifc (lUOii), 11 J Ii. T. oJMij. 

(h) (Jonvoyaiicing and Law of ]*ropoi’ty Aet, 1881 (44 & 45 Viet, c. ll), r. 14 ; 

BOO p. 589, aiitp. 

(»’) Coiivcyaiiciiig and Tjaw of Fix»porty Act, 18SI (44 & 45 Viet. c. 41), 

8. J4 (8). As to roliof in this ctiAu, w^o p. .'i44, jMhst, 

(m;) Jiurt V. Gray, [1S91] 2 Q. B. 98; eeo Crrsivfll v. Jhividson (ISS7), 50 
L. T. ftll. 

(n) (’onvoyancinff and Law of Property Act, 1892 (55 & 50 Viet. c. l:>), s. 4. 

(h) As to the mode of application, sec note (r), p. 511, rmtr. 

{r) lu the Oonvoyanciug and J^aw of Property Act, 1S92 (55 50 Viet. c. l‘i), 

“ underlease *’ includes ajx tigroomont for an uudcrKise wliere the iindorlesK'o 
has become entitled to have his Jenso ^uintcd, und “ iinderlosse** iucludos any 
]>erson deriving title under «)rfrom nn \iiidi*iler^o (iViA/., e. 5). The undevlesseo 
must pay the costs of obtiiining relief (hmthn JSrifhje Dniith'/iy:* f’o. v. Thorns n 
(1903), 89 L. T. 50), including the costs of an inquiry invessary to determino 
tho new rent (PJwait v. Fryer (19U2), 80 L. T. 076), The estate so vested is a 
now estate {Serjeant v. Nnsh, Field & Co., [190.3] 2 K. B. .301, 313, C. A.). Tho 
rout may bo increased {Kwart v. Fryer ^ [1901] 1 Oh. 499, 507, 0. A. ; iltolmdty 
Srhoftf, lliijhyaU (irarr/efis etc,) v. Sctvelfy [1894] 2 (4. B. 9('0, tUii) ; and may Ijo 
ri'itnctod to part of tho hind originally leased {London I'rnlyp JtiiUdinys Co. v. 

T/imnsm, supra); sec also ffray v. JJonsttll. [190-1] I K. H. tioj, A. 

(t/) Conveyancing and Law of Property Act, 1881 (4 1 & 45 Viet. c. 41),s. 14 J 
soe p. 539, ante; see Gray v. Bonsall, snjira. 

(«) (JhcHmfley Schwl, Hiyhgait (irurcfc/i^ ^c.) ?, Se^ccIL snpra^ 

{ f) Sue p. 5i6, post. 



544 


LikMDiiOfiD AND Tenant. 


saoT. 1. 
F«rfeltiin. 


Relief from 
forfeiture for 
nouppaymeiit 
of rent. 


Common Law 
Procedure 
Acts, 1862, 

186a 


been guilty of negligence ( 9 ). The lessor cannot recover as against 
an underlessee the costs of his solicitor and valuer in reference to 
the breach which gives the right of re-entry (h). 

(ii.) Bditf from For/eitun for Non-payment of Rent 

1055. The proviso for re-entry on non-payment of rent is 
regarded in equity as merely a security for the rent, and accordingly, 
provided that the lessor and other persons interested can be put in 
the same position as before (i), the lessee is entitled to be relieved 
Against the forfeiture on payment of the rent and any expenses to 
which the lessor has been put (fr). This right to relief has been 
recognised, and restricted as to time, by statute. If the lessor 
has brought an action to recover possession, the lessee or his 
assigns may, at any time before trial, pay or tender to the 
lessor, or pay into court, all the rent in arrear, together with costs ; 
thereupon all further proceedings are stayed, and the lessee or 
his assigns hold the demised lands under the lease, without any new 
lease (f). After trial and judgment for recovery of possession 
the lessee is still entitled to relief, but he must apply within six months 
from the date when the judgment was executed ; after that time 
he is barred from relief (m). If, however, he applies in time and 
obtains relief he holds the demised lands, as in the former case, 
according to the original lease, without any new lease (n). The 
jurisdiction is exercised by the High Court of Justice ( 0 ). 


(9) Imray v. OaftsAcMe, [1897] 2 Q. B. 218, 0. A. , MaUhews r. Smallwood 
[1910] 1 Ch. 777. 

(A) Nind v. Nineteenth Century BuUdiny Society, [1894] 2 Q. B. 228, C. A. 
As to recovery of coete by the lessee against a sub-lessee, see Glare v. Dobion, 
[1911] 1 K. B. 35. 

($] Bee Stanhope v. Haworth (1886), 3 T. L, IL 34, 0. A. 

(A) Wadman v. Cakrajt (1804), 10 Ves. 67 ; Ilmuard v. Famhawt, [18951 
2 Gh. 581, 688 1 Dendy y. jSvans, [1910] t K. B. 263, 270, C. A. It istbo samo 
whether there is a proviso for re-entry or whether the lease is conditioned to be 
void on non-payment of rent (Bowser r. Colby (1841), 1 Uare, 109, 128). In 
Ireland an underlessee or incumbrancer who pays rent to avoid a ^rfeiture is 
entitled to a first lien on the ground of salvage (Kehoe v. Hales (1813), 5 
1. JE!q. B. 697 ; Locke v. Ewats (1823), 111. £q. 11. 52 ; see Fetherstone v. Mitebell 
(1848), 11 1. Eq. B. 35). 

(l) Common Law Brocedure Act, 1852 (15 & 16 Yict. o. 76), s, 212. In order 
to stay proceedinge it is essential that the rent should be brought in ; see, 
on the earlier Irish Statutes, O' Mahony v. Diehson (1805), 2 Scli. & Lef. 400 ; 
CUmey v. Roberts (1838), 1 I. Eq. B. 21 ; as to an open account between land- 
lord and tenant, see Beasley v. Itarey (1600), 2 Bch. & Lef. 403, n. ; (f Connor 
T. Spaight (1804), 1 Sch. & Lef. 305. A mortgagee is entered to relief on the 
same terms as the lessee (Doe d. WhitJMd v. Roe (1811), 3 Taunt. 402). The 
relief protects under tenants (Shine v. Oouyh (181 1), 1 Ball & B. 436). 

(m) Common Law Procedure Act, 1852 (16 a 16 Viet. c. 76), s. 210 ; sea Veeey 
V. Bodkin (1830), 4 Bli. (H. s.) 64, H. L. As to rent accruing due sdtor judg- 
ment in qeotment where the tenant is restored to possession, see Wilson v 
Btewe (1889). 24 L. B. Ir. 14, G. A. 

(n) Oomaum Law Procedure Act, 1860 (23 A 24 Yict c. 126), s. 1. Formerly, 
when relief was granted after the determination of the lease, a new lease had 
to be ezeouted (see Hare v. EHms, [1893] 1 Q. B. 604, 606 ; Dendy v. Evans, 
ssqnra, at p. 266). 

(•) TheOommonLawProoeduie Act, 1862(16 A 16 Yict o. 76), left the lessee 
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Where the lessor has re-entered without the assistance of the court, Seor. i. 

the lessee is similarly entitled to relief, and this will be given upon Forfeltare> 

the statutory terms, namely, that, on payment of rent and costs, 

he shall hold under the original lease without any now leosa But 
apparently this relief will be given only within six months of the 
re-entry (p). 

1056. An underlessee is entitled to obtain the statutory relief Umierioflaee'o 
referred to in the preceding paragraph (q) against forfeiture of the ’’’e***^ ^ 
head lease for non-payment of rent ; and it is not necessary that he 
should prove his title under the original lessee ; it is sufficient that Law 
he is in possession and claims as uiiderlesseo (r). But if he does not durti Act, 
apply until after the lease has been actually determined by the 
lessor (j»), he must, since the granting of the relief means the revival 
of the lease, bring the original lessee, and, where the lease lias been 
assigned, the last assignee, before the court (t), or must satistacturily 
account for their absence (a). On the other hand, if the under lessee 
applies before actual determination of the lease, the presence of the 
lessee and assignee is not necessary (6). 

to apply in equity for relief; the Common Law I'l-ocediire Act, 1SG0 (2S & 21 
Yict. c. 120), empowered the courts of common law t^) g;Lvo relief, and this 
jurisdiction has passed to the Lli^h Court (see IViUonv. 7fo/f<>n(liS03), 10 T L. U. 

17). Breach of coveiiaut by the lessee is no bar to the lelief [Swanti'}! v. IHt/t/a 
(1828), Boat. 170). As to forfeiture of a ri^ht of renewal for non-pa vniout of 
rent, see J/id/oy v. ^/o/(18o0), 1 L Ch. E. 27; JPOonneU v. JiiimeH, Iirrn*‘tt 
V. (roing (1841), 4 L Eq. E. 210; Fitzgerald v, O'fhnhdt (1844), 0 1. E(j. R. 

4ou , iiud for non-payment of tines, seo lluiter v. Mutrihill (1819), 1 Bli. 187, 

H. L. ; Trant v. /h«i/er (1828), 2 BU. (n. s.) 11, Jtl. L. 

(p) Jlnivardv. Fatmlunne, 11895] 2 Oh. 581, 589 — 592. 

{q) /.f., under the (Joinmon Tiiiw Procedure Act, 1S52 (15 & 16 Viet. c. 76); 

Beep. 514, ante. In the C^jmmoii Law Procedure At^t, 1852 (15 & 10 Viet, 
c. 70), B. 210, Uio words used are “the lessee or his assignee or other person 
claiming or doriving under the baid lease,” which ure cloarly wide enough 
to include undcilcBscos. In /5iV7., s. 212, the woids are “the tenant or his 
assiguoo” ; but “ tenant” here includes an undeilossce; see d. v. 

liqrvn (1815), 1 C. B. 020, on the provisions of the Landlord and Tonanl Act, 

1730 (4 Goo. 2, c. 28), b. 4. replacrwl by the Common Law Procedure Act, 1852 
(15 & 10 Viet. c. 76), HB. 210, 212. The relief is available for mortgagee.^* by 
suh-doniise (//a?*c v. Klma, [hSOUJ 1 Q. B. 004; NrwhoU v. /Jingftmn (1895), 72 
L. T. 852, C. A.). As to contrLbutioii between underlcsscoB, .see v. Hmith 

(1689), 2 Verii. 103 ; and compure note (r), p. 408, ante. 

(r) Afonre v. l^mee and Vonueh, [1907] 2 K. B. 8, C. A. 

(a) it sooms that the judgment detoriuitios the lease; the lease does not 
continue till pobsossion is delivered under the judgruont; see Dendg y. Fvatis, 

[1910] 1 K. B. 203. 200, i\ A. 

it) Hare v. Khm, anpra, at p. 009 ; compare Adams v. »S£. Layer (1809), 1 Ball 
&B. 181. 

(a) Humphreys v. Morten, [1005] 1 Ch. 739, where the presence of the Iobhoo 
wn.s dispoLised with on tlio ground of his hankniptcy and ussignuieiit by his 
trustee in bankruptcy, and of the assignee on the ground of his di.suppeamnoe 
for twenty-six years. 

(5) Doe d. Wyatt v. Hyron, aupra; Hare v. Fima, supra, at p. 609. Tn Orayy^ 

Bonsall, [1901] 1 K. B. OOl, 606, C. A., it appears to have bpoii considered that, 
in proceedings for I’ulici under the Commfm Law L'rocediirc Acts, the presence 
of the lessee and assignee was necessary although the lessor had^ not actually 
obtained possossion, and this was regtirdcd as a reason for proceeding under the 
Conveyancing and Ijaw of Property Act, 1892 (65 & 56 Viet. c. 13). lu fact, 
however, proceedings under that Act can only be taken before re-entry, and 
until re-entry the presence of the lessee is not required under the Oomiaon Law 

H.L. — XVIII. T 
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Tho underlosaee can also a\iply for reliof against forfeitnre of th'i 
head lease for non-payiuout of rent under tho Oouvoyanoing and 
Law of Property Act, 1892, s. 4 (c) ; but he must apply before the 
lessor has regained possession (d), and the court can impose terms 
as a condition of tho relief. The proper course is to order that the 
premises shall vest in the nndorlesseo for tho rosiduo of the term of 
the underlease upon his executing a deed of covenant to pay the 
rent and perform the covenants of the hoad lease daring such 
residue, lie must also pny tho arrears of rent and costs, and make 
good any subsisting breaches of covenant (c). 

1057. "Whero relief is given against forfeiture for non-payment of 
rent tho applicant must pay all the lessor’s costs properly incurred 
in the proceedings for relief. But he docs not pay the costs of tho 
lessor so far as they have boon increased by resisting his claim (/) ; 
and if the lessor has recovered judgment in ejectment without costs, 
the lessee will, on obtaining relief, only pay the costs of the summons 
for that purpose (g). 


Sect. 2. — Surrender. 

1058. A Burreiidor of a term may be oitlior express or implied 
Under tho Statute of Frauds (h), an express surrender musk be by 
deed or note in writing, signed by the surrenderor or his ngeiiti 
thereunto lawfully authorised by writing. Under tlie Keal Property 
Act, 1845 (i), a surrender in writing is void at law, unless marie 
by deed, except Avhero the interest surrendered might have boon 
created without writing (A:). The effect of these enactments is 
that terms not exceeding three years, whereon not less than two- 
thirds of a rack-rent is reserved, can bo snrrondorcd by writing not 
under seal ; other terms must be surrendeced by deed. Surrenders 


Procedure Acts. Hence, this is not a reason for prefer) ing tho procud'iie under 
the Conveyancing and Law of Pioporty Act, 1S92 (55 & 66Yict. c. IS) (see 
Humiihrnfs v. Jlforfew, [1905] I Ch. 739, 7 U [aryuendu)] and compare lUtyera v. 

18f)2] 2 Ch. 170, 0. A.). 

(c) oo & 56 Viet. 0 . 13, s. 4; see p. 543, anU, 

(d) See llogfTB V. Rice, su/tra; compare p. 541, ante. 

(e) Gray v. IJoneufi, [1904] I K. U. 601, 608, 0. A. 

(/) Hvmrd V. Fuvskuwe, [1895] 2 Ch, 581, 592 ; Ilumphreya v. Morten, enpra^ 
at p. 743 ; see Nmlult v. Itingham (1895), 72 L. T. 852, C. A. 

{a) Croft V. London and County Banhing Co. (1885), M Q. 11. D. 347, C. A. 

[h) 29 Car. 2, o. 3, 8. 3. Previously to this statute a term could be siirmn- 
dered verbally (see Sleigh v. Bateman (1596), Cro. Eliz. 487 ; Farmer d. Karl v. 
Rogere (1755), 2 Wils. 26, 27); under the statute a verbal surrender is void 
^Matthewe v. Snwdl (ISlSl, 8 Taunt. 270), even though tlio tenancy was (treated 
verbally {Taylor v. Chapman (1795), Peake, Add. Cus. 19). And so also is a 
. Verbal agreement for tho determination of the tenancy, which is equivalent to 
a Burronder {Thomem, v. WiUnn (1818), 2 8tark. 379; compare Doe d. Read 
V. Ridout (1814), 5 Taunt. 519); even tliough tho tenancy was created 
verbally (MdlleU v. Bray^fe(1809),2 Camp. 103). For forms of surrender, see 
Encyclopedia of Forms and IVecedeuts, Yol. YIL, p. 668; Yol. XU., 
pp. 850 et eeq. 

(0 8 & 9 Viet. c. 106, B. 3. A deed was not rendered necessary by the 
Bi.iiute of Frauds (29 Oar. 2, o. 3) {Farmer d. Earl v. Rogera^ aupra). 

(Ii) This refers to the originai creation of the interest, not to the residue 
Wlvich is sUireudered (see Wallie v. Hands, [1893] 2 Ch. 75). 
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by act or operation of hw are excluded from the above-mentioned 
enactments (Z). Surrenderj ; 

1059. The surrender consists in the yielding up of the term to Form and 
him who has the immediate estate in rovorsion in order that the 
term may, by mutual agreement, merge in the reversion (m). Hence ^ 
the parties to the surrender must be the owner of the term (a) and 
the owner of the immediate reversion expectant on the term (o) ; 
and apparently the surrender must take effect at once; there cannot 
be a surrender in futiiro (p). But the use of the word “ surrender ’* 
is not necessary. Any form of words which shows the intention of 
the i)arties to effect a surrender will bo sufficient, and the words will 
bo construed so as to give effect to that intention {qj. The surrender 


(/) Soo title Bekbs and Other iNSTnrMEXTS, Vol. X., p. S68. 

{m) Do. Jiitt. I3:i7h; J5sio. Abr., tit. ‘Mjoases and Terms for Years” (S.) 1, 
p. 87>3. A jiart only of llio preiiiiHes maybe hurrenderod ; see ftayntoriY. MitrgaH 
(188H), 22 13. r>. 74, 0. A. A lessee cannot surrender before he has entered, 

hut if the losso4i Ims enierod, an ussij'nee can surrender without entry (I3ac. Abr., 
tit. “Ijeases and Toniia for Years” (S.) 2 {2\ p. 880). A term maybe sur- 
rondnrod to a leaHohold revei'sioner who holds for a shorter term (ihufhes v. 
liohntharn (loOS), Cro. Eliz. 802; Bac. Abr., tit. “ ri<!iisos and Terms for Yoars ” 
(iS.) I, }). 875). Previously it was hold that a term could not be ” drowned ” in s 
term \Porry v. Alha (lo90), C-ro. Eli/. 178). 

(;/) See keaward v. I>rew (1808), 67 L. J. (q. b.) 822, 823. The surrender 
must bo of tho ontiro form in the premises comprised in it {Ikirtijn v. llarthiij 
(1881), 7 Bing. 74o, 757). A sub-lessoe cannot Kiirrondor to tho head lessor, but 
a surrender by the sulj-iessce and lessee to tho lessor will operate as a surrondef 
Lliu sub-lessee to the lessee, followed by a surreiulor by the latter to the 
lessor {Puranwiir v. Yardley (1579), Plowd. 589, 541). 

(o) Hence a surrondor to a soquoslrator {Comiah v. Searell (1828), 8 B. St 0. 
471, 470), or to a mortgagor, notwithstanding that the lease was gi-aiited bv 
him (see p. 8 «jH, ante) under the Coiivoyanciiig and Law of Property Act, 1881 
(■i4&45 Yict. c. 41),s. 18 {Itnhhina v. (f'/iyfe, [1900] 1 K. B. 125), is ineffectual; 
see ikuUey, Muody (1801), 30 L. J. (EX.) 885; Edwards v. Wickwar (1806), 
L. 11. 1 Eq. 408. The assignee of tho reversion can accept a surrender and 
put an end to the rent, notwithstanding an agreement on the asHignnicnt that 
the rent shall continue to bo received by the assignor {Southwell v. Swttef 
(1880), 49 L. J. (q. B.) 356, C. A. ; but see Wood v. Londotidtrry {MaryauiS 

S I 8 17), 10 Beav. 405). A tenant for life can acci>pt a surrender under the Settlea 
iund Act, 18S2 (45 & 46 Viet. c. 38), ss. 18, 31 ; see Easton v. Penny (1892), 67 
L. T. 290 ; and title Settlements. As to suiTouder where the reversioner is 
an infant, BOO p. 851, ante; and title Infants and Cuildjien, Vol. XMX, 
p. 98; or a lunatic, see title J.vnatigs and Persons of Unsound M]ND. 
where a coucurieiit lease is gmntcd so as to jiass tho reversion on the prior 
lease (see p. 40-1, ante), the later lessee can accept a surrender of the earlier 
lease. 

(p) Weddttll V. Cajm (1836), 1 M. & W. 50, 52; Doe d. Mnrrtll v. Mihoard 
(1838), 3 M. & W. 828, per Parke, B., atjp. ^2; compare BcedeZey v. Vigurs 
(1854), 4 E. & B. 71, 79. But see 87 Sol. Jo. 452, where it is stated that in 
Parker v. Briggs (1893), un reported, C. A., this opinion was not followed; and 
an agreement for a surrender entered into for valuable consideration is enforce- 
able ; compare IT'uZZacs v. Patton (1846), 12 Cl. & Fin. 491, H. L. As to such 
an agreement where the lease has been mortgaged, see Phelns v. Prothero (1849), 
2 Be G. & Sm. 274 ; PheJjps v. Prothero^ Prothero v. Phel}»s (1855), 7 Be 0. ^ 
& G. 722, C. A. A future lease cannot be surrendered expressly, though it can 
be surrendered by operation of law (Bac. Abr., tit. Leases and Terms for 
Years ” (S.) (2) 2, p. 880). The acceptance by the tenant of an invalid notice to 
quit does not effect a surrender {liessrll v. Landshtrg (1845), 7 Q. B. G38). 

(i;) Buc. Abr., tit. •• I jcuses and Tonus for Years* ” (S.) 1 , p. 873 ; see Smith r. 
MuftUbtuk (1786), I Tom Ihqi. 441; l>oe 4* Wyatt v, b'fnyi/. (1889), 5 Biug. 
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vests the estate immediately in the surrenderee without express 
acceptance, but is made void by his dissent (r). Where an express 
surrender is accompanied by the grant of a new lease, the old lease 
does not revive upon the new lease beingor becoming void (s), unless 
the surrender is so expressed as to show that the parties intended to 
make the surrender only in consideration of the new grant, and then 
the surrender is construed as though it were conditioned to be void 
in case the grant should be void (t). 

1060. Delivery of possession by the tenant to the landlord and his 
acceptance of possession effect a surrender by operation of law (a). 
The surrender in this case depends upon the agreement by the 
landlord and tenant that the term shall be put an end to, and upon 
the change of possession in pursuance of the agreement (b). The 
change of possession is essential (c). A parol licence to quit will 
not of itself operate as a surrender ; but where the tenant gives 
up possession in pursuance of the licence, and the landlord accepts 
it, the surrender by operation of law is complete (d). The surrender 
is effectual although the landlord accepts possession under a mistake 
induced by the tenant, provided that the tenant’s conduct is not 
fraudulent (e). An implied surrender may be effectual under the 
Settled Land Act, 1882 (/). 


(n. c.) 5G4. An agreemont between the landlord and tenant that the landlord 
shall have immediate possesBion operates as a surrender, if otherwise suitable 
for thin purpose {WiUtama y. Satvyer (1821), 3 Brod. & Bing. 70^. 

(r) Jle Thoinpaon v. Leach (1698), 2 Salk. 618 ; and as to the previous litigation 
in this matter, see ihuL, 6th ed., n. (b). 

(«) Doe d. Eocheaier {Bishop) v. Bridges (1831), 1 B. & Ad. S47. 

(t) Doe d. Egremont {Karl) v. Courtenay (1848), 11 Q. B. 702, 712. See Zouch 
d. A hhot and Hallet v. Parsons (1763), 3 llurr. 1794, 1807. As to the effect of an 
implied surrender, see p. 330, post, 

(a) In this case the law gives effoct to the intention of the parties as appearing 
from their acts, and cures the informality of the surrender ; see Cnnnan v. 
Hartley (1850), 9 (J. B. 634, n. (a). But the mere caucelling of the lease does 
not effect a surrender by operation of law, so as to got rid of the necessity of a 
formal surrender {Roe d. Berkeley (Kai^) v. York {Archhishop) (1803), 6 East, 
86 ; WootUy v. Cregory (1828), 2 Y. & J. 536, 642 ; Ward (Lord) y. Lundey 
(18G0), 5 H. & N. 870 ; title Derds and Otiieu Instruments, Vol. X., p. 410) ; 
nor is the cuncelling prirndfaeie evidence of a formal surrender {Doe d. Cortatl 
V. Thomas (1829), 9 B. & 0. 288). Directing the occupier to attorn to the land- 
lord is sufficient delivery of possession {Gray v. Balls, Field v. Morrison (1861), 
5 L. T. 395). 

(b) PkenA v. Pop^tleweU (1862), 12 0. B. (n. b.) 334, 342 ; Easton v. Penny 
(1892), 67 L. T. 290, 292. A delivery up of pait of the premises will bo a 
Burrendor as to that part; see Holme v. Brunskxll (1877), 3 Q. B. D. 493, G. A. 

(c) See Whitehead v. Clifford (1814), 5 Taunt. 518. Thus there cannot be a 

surreudor by a conditional agreement which is not followed by the tenant 
giving up possession (Coupland v. Maynard (1810), 12 East, 134, 14^; or by 
an agreement to give up and accept possession in the futnre (see Brown v. 
Buriinshaw (1826), 7 Dow. & By. (x. B.) 603 WeddM v. (1836), 1 M. & W. 

50 ; see note (p), p. 547, anto) ; or by an insuffllGient notice to quit although 
accepted by the landlord, if the tenant retains possession after the notice 
(Johnstone y. Iludlestone (1825), 4 B. ft 0. 922 ; Doe d. MwrreU v. Milward (1838), 
3 M. ft W. 328). 

(d) Orimman v. Legge. (1828), 6 B. ft 0. 324, 325, 

(e) Gray v, Owen, [1910] 1 K. B. 622 ; see title Estoppel, Vol. XIII., pp. 
375, 376, note (A). 

(f) 45 ft 46 Yiot. c. 38 ; see Eaaton v. Penny, supra. The court cannot set up 
agedna lease thus bondyfda surrendered (Nixon v. Rolnnsan (1844), 2 Jo. ft T^at. 4], 




Part XII. — Determination of Term. 

There is a delivery of possession sufficient to effect a surrender Sww. 1 
when the tenant returns the keys of the premises, and the landlord Surrender* 
accepts them with the intention of changing the possession (//). But — ^ 

the consent of the landlord to the delivery of the keys is essential, 
and it is not suilficieut that they are delivered to his servant Avho ^ 
does not return them {h). If there is no consent at the time, the sur- 
render is not complete until the landlord takes possession in such a 
manner as to estop him from denying that the tenancy is at an 
end (t). lie does not thus take possession by attempting to relet the Actn of 
premises ( k ) , nor by entering to do necessary repairs (Z), ndr by making not 

occasioniil use of a part of the i)renii8es (»i). But if, after the 
tenant has (juith^l the premises, the landlord relets them to another posaeuion. 
tenant* wlio goes into occupation, this will effect a surrender from the 
time of reletting, unless the landlord gives notice to the tenant that 
the reletting is on bis account (n). 

1061. A surrender by operation of law takes place when the By grant 
lessee takes a now lease from the lessor to commence during the ^ J^^J*** 
term of the old lease, even though the new lease is for a shorter 
term than the residue of the old term (o). This surrender is founded 
upon estoi)pel, and lakes place without regard to the intention of 
the parties. 'J'lie lessor has no poAver to grant tlie new lease except 
upon the footing tlxat the old lease is surrendered, and the lessee, 
being a party to the grant of the new lease, is estopped (p) iwm 
denying the surrender. Consequently tlio Hccoplaiice of the new 
lease operates as a surrender of tlie old one (q) ; and the result 
is the same although the new lease is a future lease (?}, or although 
the noAv lease is by parol and the old lease was by deed (.s). But it 
is essential to such a Burroiidcr that the new lease sliould be valid 
and should take effect at once as a lease ; hence, there is no implied 

(,v) 7)tM V. Acklrnn C Alim. & 0. (>72; sun NakhhoH v. l*vritr (IGSa), 

2 VoriJ. 112; Mima Royal Sovidha v. Magnay (1854), 10 Kxch. 489, 

493. 

(/*) iUmtat* V. Hartley (1860), 9 C. B. 634, 648; seo FvTnicall v- (7rorc(1860), 

5 C. B. (N. 8.) 406. 

(i) Oaatler v- Ilenderstm (1877), 2 Q. B. D- 575, 0. A. 

Ifc) Oaslltr V. Uaidersnu^ anpra; lUarkmore (1885), 1 T. L. R. 267; 

seo Redpaih v. Roltei'ta (1800), 3 Ksp. 225 ; but if Uic landlonl puts up a notice 
to let uiid paintri out the namo, this will bo a rosumptioii of possession 

\rhaii V. roppkirell (1862), 12 C. B. (w. S.) 334, 312). 

(Z) Swilh V. iZZacAmiore, supra; but tbo inodo of doing tho repairs may imply 
that the landlord regards tho house as in his own\)rf'upatioii, so as to complete 
the surrender (Smith v. Rohn is (1S92), 9 T. L. B. 77, C. A.}. 

(m) Oadler v. llenderBork, supra. 

(7*) JValU V. Atcheson (1826), 3 Bing. 462. 

(o) Dodd y. Acldom, sujrra, at p. 679. An accoptauce of a now lease of part 
of the domisod premises is n surrender only of that part (Camarron (Earl) v. 

Vmehois (1844), 13 M. & W. 313, 342). 

(p) Seo title Estopfel, Vol. Xlll., p. t37d. There can, of course, be no 
implied surrender by an agreement to which the lessee is not a party (Perry y. 

.^Z/m(1590), Cro. Elia. 173; compare Easton v. Penny (1892), 67 L. T. 290, 

292). 

(g) Lyon v. Reed (1844), 13 M. & W. 286, 306 ; Fenner v, RZoAe, [1900] 1 Q. B. 

426; and see the obseivations on these cases in title Estoppel, Yol. XIII., 
p. 376, note (Z;). 

fr) /ve*« Case (1697), 6 Co. Rep. 11a. 

(f) Dodd V. Acldom, supra ; compare Foguet y. Moor (1862), 7 Exob. 810t 
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Burrcjidor by the acceptance by the lesBoe of a new lease which is 
void (Of or which is voidable and is in fact avoided (a) ; or by a mere 
agreement for a new lease (6), unless, perhaps, it is one which is 
capable of being specifically enforced (c). 

Any arrangement l^etween the landlord and tenant which operates 
as a fresh demise will work a surrender of the old tenancy ; and 
this may result from an agreement under which the tenant gives up 
part of the premises and pays a diminished rent for the 
remainder (^Z), provided a substantial difference is thereby made in 
the conditions of the tenancy (e). Ilut a surronder does not 
follow from a mere agreement made during the tenancy for the 
redaction (/) or increase (//) of rent, unless there is some special 
reason to infer a now tenancy, where, for instance, the parties make 
the change in the rent in the belief that the old tenancy is at an 
end (A). 

1062. A surrender is also implied when the tenant remains in 
occupation of the premises in a capacity inconsistent with his being 
tenant, where, for instance, he becomes servant or caretaker of the 
landlord (i). But an agreement by the tenant to purchase the 
reversion does not of itself effect a surrender, since the purchase is 
conditional on a good title being made by the landlord (A). 

(f) Doed. Eijremont {Earl) v. CuMr/fwfr?/ (1848), 11 Q. B. 702; 1)f)e d. nvhlulph 
T. /VwZff (1848), 11 Q. 1?. 713 ; soe Zoudi d. Abbot and llalltt v. Atrsows (370.1), 3 
Burr. 1794, 1807; Wilson v. aScwW/ ( 1706), 4 Bun*. 1975, 1980; I)avis<m d. 
Bromley v. BUmley (1768), 4 Buit. 2210, 2213. 

(fi) The implied tiiirrendoT in mibjeut: to ati impllnd condition that the Riirronder 
is to he void if the now lease is made void {Jhc d. Effremont (Earl) v. Courtenay, 
supra, atp. 712; AWon v. Penny (1892), 67 L. T. 290; Xick v. J^ondon United 
Tramways, AfeZ., [1908] 2 K. 13. 126, 132, (I A.; iJanicrhnry t'^orpornUon v. 
Oooiter (i908), 99 L. T. 612 ; afOrincd (1909), 100 L. T. 697, C. A.); that is, if it 
is void in ioto {lirinkley v. iWMunn (1893), 32 L. It. Ir. 532). Thn olToct is the 
samo where the new lease is oxprossfd to ho rnado in consideration of tho aur- 
reiider of tho old lease {Kniyht v. Wilfmjns. [1901] 1 (''h. 256). As to u voidable 
lease, compare TZoe d. Berkeley (Earl) v. Ynrk {A rchhishop) {\\M\Y), 6 East, 86, 
102 ; and as to the oporation of an oxpross surrender, soe p. 548. anU, 

(5) Foqnet v. Moor (1852), 7 Kxch. 870 ; see Uamerton v. Blmd (1824), 3 
B. & C. 478, 482. The creation of a new t( nancy in favour of the lessee and a 
third person, who outers and occupies jointly with the losi^oo, will effect a 
surrender (t5td.). 

(c) Soe Wahh ▼, LonadeJs (1882), 21 Ch. D. 9, C. A., and p. 367, ante, and 
an agreement for a new lease whi<^ is acted on is a surrender of the old loose 
(i?« Yonntj, Ex parte Vitale (1882), 47 3a. T. 480). 

id) Jmes V. Bridgman (187'8), 39 Ij. T. 500. 

(e) Holme v BrmakiU (1877), 3 Q. Jh D. 49.>, C. A. 

(/) Crtjwley v, Vitty (1852), 7 Excli. 319 ; see Clarke v. MiHjre (1844), 1 Jo. ft 
Ijat. 723, 729 ; and compare Ewfuct v. Moor, supra, at p. 877. 

(g) Inchiquin (Lord) v. Lyons (1887), 20 L. 11. Ir. 474, 479, 0. A. ; see Gmkie 
T. Monk, Doe d. Monk v. Qeeckie (1844), 1 Car. ft Kir. 307 ; Doe d. Mmick v. 
iheekie (1844), 5 Q. B. 841 ; especially whore the additional sum to bo paid is a 
percentAge on improvements made by the landlord, and is' not strictly payable 
as rant (Dondlan v. Bmd (1832), 3 33. ft Ad. 800, 905). 

(7^) Uoftges v. iMyrrance (1854), 18 J, P. 347. 

(0 Peter r, Kendal (1827), 6 B. ft 0. 703, 710; Lamltert v. M'Donndl (1864), 
15 I. 0. L.B. 136. This involves delivery of pussession to the landlord, since 
a servant’s possession is tho poBse.SHion of the master ; soe p. 340, ante, and title 
Mastkii ani> Servant. 

(A) Doe d. (hay v. Bfauion (1836), I M. ft W. 695, 701 ; Tartu v. IkiTby 
(Wfi), 15 M- * i A’tfw V. Wright (1897). 76 T- 522, 0, ^ 
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1063 - Tlie gnint l)y tho loflsur of a new loiHo to a third pfirson^ Swr. •' 
with the asBont of the Icssco, oporutOR hh a snrrciidor of tlie old lease, ff nrr^wl d fr, 
provided that the old losseo gives np imsseRRion to tlie new lesseo at ^ ^ 

or about the lime of the grant of the now lease (i) ; luid the like 
effect is produced when the landlord, with tlie assent of the tenant, with tenant's '■ 
accepts another person as tenant (m), and such other person takes 
possesion (n), unless the landlord reserves' his rights against the 
original tenant (o). lloceipt of rent from a person in possession 
may bo evidence of the landlord's acceptance of him as tenant, 
whether he is a stranger (p), or whether he was already in possession 
as undertenant ((/). 

• 

1064. The surrender of the term does not destroy the rights of Effect of 
underlesseoB. As regards them, and also as regards third parties surrendfr on 
generally, the surrender operates only as a grant subject to their 
rights, and the term is treated as continuing so far as is required 
for the preservation of such rights (r). This principle makes it 
necessary to provide for the su1)stitation of a new reversion for the 
leasehold reversion which has been surrendered, and also, in the 
case of a surrender and renewal, for the validity of the renewed 
lease as against the uiidorlessees. Under the Iteal Property Act, 

1845 (^), the estate of the head lessor (t) is deemed to bo the 

(/) Waltia V. Ifands, 75. Tho chnu^e of poBr^esnion .eiveu the 

notoriety which iH iieccKHury t<i raise tlio or*toppol ujiou which the Biiriendor 
dei)eiidt4 {Lyoyi v. Retd (lS4t), 13 M. & W. 285, '100; ('iratf/i v. Rlottd (1845), 3 
.)n Lat, 1,33, lOv)); and UiiH chuTi»e is es.«:entml to the iinnliod BuiTtMuler 
(IhviAoti V. (Uid 1 If. & N. 711) ; see titlo FiSTOfpkl, V»d. XIII., p. 375, 

iioto (/i'). Jt follows that mcio negotiations lor a lease to u third person do not 
cause a eurrmider {Uaumn v. Lnmh (1852), 3 Car. & iiLir. 200). 

(tw) See Wmkuck v. Nath (1832), 8 Bing. 170 ; Doe d. IlaU v. Wood (1845), 

14 M. & \V. 882; Doran v. Kenny (1809), 3 1. K. Kq. 148; and compare 
Afaf/iciM V. Saunfl (1818), 2 Moore (c. r.), 262. But there will he no surrender 
if it is th(* iiilcMilion of tlio parties that tho Icaso shall continue to exist {(Mfftird 
V. Rvilh/ (1870), 4 I. B-. 0. L. 218). AVlioro tho landlords are executors, acrept- 
ant’O of the now toimut by one only will not suffice (Turner v. llardey ® 

M. & W. 770). 

(it) Thomns V. Cook (1818), 2 15. & Aid. 119 ; Uveon v. Bird (1834). 1 Cr. M. & 

B. 31 ; see Taylor w Chapnaiu (1795), J*oako, Add. ('as. 19 ; Dae d. lfuUv» Wood, 
tnpra. An exchuiigo hotwoi'n two Icuani^ who liuld under dittereut landlords, 
inado with the consent of the landlords, operates as a sunondcr of tho old 
lenaiioios and the creation of a new tenancy as to each holding (lites v. Witliame 
(1835), 2 (Jr. M. &B. 581). 

(a) Vaa'ann v. L,on\b, auyra ; and, ns to vitiation q{ suTroiider by fraud, see title 
Kstoitml, Vol, Xirr., pp. 376, 376, note (k), 

(/)) Isanrance v. Fanx (1861), 2 F. Jk F. 435 ; compare Cupvland v. Waiia 
(1815), 1 Stark. 95 ; and soe note («), p. 473, ante, 

{a) Harding v. (Jrethorn (1793), 1 JBsp. 57. 

(r) ricaaaut d. Tlaytony, Benson (1811), 14 East, 234, 238; Doed, Beadon v. 

Dyke (1 S16), 5 M. & S. 110, 154 ; IHke v. Eyre (1829), 9 B. & C. 909, 914; Metlar 
V. (1874), L. U. 9 Q. 11. 400; see Go. Lilt. 338 b; Phipoa v. CalUgari 

((h and B.) (1910), 54 S«)l. Jo. G35; v. Spooner, [1911] 2 K. B. 473, 479, 

487, G. A. ; and though a forfeiture destroys the rights of underleasees (see 
p. 531, ante), yet if the lessor accepts a surrender after a cause of forfeitui'e has 
accrued, the above nile prevails and the rights of underlessees are preserved 
{Urmt WeaUm Rail, Co, v. Smith (1876), 2 Ch. D. 235, 0. A. ; (1877) 3 App. Gas, 

165). Apparenllv it is the same although the lessor has no notice of the 
forfeiture at the date of the suiTender (Parker v. Jones, [1910] 2 KB. 32), 

(s) 8 & 0 Viet. c. 106, B. 9. 

(t) lhid,t s. 9, refers to the estate which shall lor the time being conferi aa 
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reversion on the underlease to the extent and for the purpose of 
preserving such incidents to and obligations on the surrendered 
leasehold reversion as, but for the surrender thereof, would have 
subsisted. Further, under the Landlord and Tenant Act, 1730 (a), 
where a lease is duly surrendered (b) in order to be renewed, and a 
new lease is granted, the new lease is as valid as if all the under* 
leases had boen likewise surrendered ; and the respective rights and 
liabilities of the lessee and the uuderlossoes are regulated as though 
the original lease still continued. The new lease passes an 
iniinedinte estate, and not an interesnc tmiiini only(e); and the 
elTcct is to i)lace all parties, as to every matter, in the same position 
as if no surrender had taken place (d), but sii'hjoct, as between tie 
head lessor and the lessee, to the terms of the new lease. 

1065. The surrendor of the lease slops the iiecraal of rent (c) 
Where the lease ia by deed witli a covonanl for paymoiu of rent, 
rent accrued In^foro the surrciiider can bo recovered on tlie 
covenant (/) ; otherwise it is recoverable, on the agreoniont or in 
ail action for and occupation (//). 

Sect. 8- — Mayer. 

1066. Where a term of years becoiuos vested in the owner for the 
time being of the revorHion immediately expectatit on the term, the 
term is at law merged in the reversion (/<). Thus a man cannot at 
law be reversioner to liimself (i). For this purpose the reversion 
is deemed to be the greater estate, notwithstanding that it is in fact 
shorter than the term ; hence a term of 1,000 years can bo merged 


against tho tenant under the [underlease], the next vested right ’* to the 
premises ; this is tho i eversion in which the Nnrroudiu'cd lease has merged. 

(a) 4 Geo. 2, c. 28, s. 6. The court could not coTnjHd a suneiider of the 
underlease for tho purpose of renewal ((\'ivhcUcr v. (1700), 2 Vern. 

383). 

U>) These words apply to both an express and an itnpliod Hiiriondor. 

(c) Kixleainstiral dmnmmifmtrH far Engluwl v. Treevicr, [1803] 1 (^h. lG6. 

(d) Doe d. Palky. MarchtUi (1831), 1 13. & Ad. 710, 721; Couaitia v. PhilUpa 
(1865), 3 H. & 0. 892, 001. 

(c) Southwell V. Scotter (1880), 40 L. J. (q. b.) 356. Upon accepting a sm*- 
render from an assignee of the lease, the lessor caTinot reserve his rights 
against the lessee (Clernenia v. Jtichardaon (18S8), 22 L. It. Ir. 535). 

(/) A.~G. V. Cox, Pearce v'. (1850), 3 11. Ij. Cuh. 240. 

Ig) Shaw v. Lomaa (1888), 59 L. T. 477 ; boo p. 486, ante. 

(70 See Burton v. Barclay (1831), 7 Bing. 745, 746. An assignment of the 
residue of tho tenn by the lessee to tho lessor, though only by way of mortgage, 
is equivalent to a surrender {(^otter v. Rkhardaon (1851), 7 Excli. 14.8; ; and so is 
a reaemiso by the lessee to tno lessor for the whole term ( F^oytl v. Langford (1777), 
2 Mod. Hop. 174 ; Smith v. Mapteltack (1786), 1 Term Hep. 441) ; aiid if rent is 
reserved, this is only recovonible as a sum m gross {Smith v. Mapleback, supra). 

(f) Doe d. Rawlings v. Walker (1826), 5 B. & U. Ill, 121. The toriu and 
the reversion are concurrent estates and cannot exist together. It is dilforent 
where the same man has successive estates, the one following immediately on 
the other; as an estate vur autre vie and a term to commence from the death 
of the eeetui qne vie; ana os to those there is no merger {ibid.). Hence, if the 
lessee mnts to his sub-lessee the residue of the term from tho determination of 
the sub-lease, the sub-tenn is not merged iu the residue of the head tenn {Bydt 
V. Warden (1877), 3 Hz. 1). 72, 84, 0. JL). 



Part XII. — Determination of Term. 

in a reversionary term of 600 years (/c). Where the term merges 
the covenants attached to it are extinguished (2). 

But in equity there is no merger where the reversion and the 
term are held by the same person in different rights, where, for 
instance, the reversion is vested in him as administrator, and the 
term beneficially Even when they are held by the same 
person in the same right, the question of merger is governed in 
equity by the intention of the parties, and there is no merger if it 
is intended that the term should be kept alive (n) : the intention 
need not be express, but may be implied from a consideration of 
what would bo for the advantage of the parties 

The equitable rule prevails in all cases (pj. Moreover, the 
merger of a term docs not in equity destroy restrictive covenants 
which are attached to it( 9 )« 

1067. The merger of a term in the reversion formerly destroyed 
the covenants in a sub-lease (r) ; but now the head lessor becomes 
the immediate reversioner on the sub-lease, and is entitled to the 
benefit of the covenants (s). The assignment of the residue of a 
term which has in fact merged may operate to create a new term 
for the same length as such residue (2). 

Swer. 4. — Disclaimer, 

1068. Where leaseholds are vested in a bankrupt, his trustee in 
bankruptcy may disclaim the property by writing signed by him at 
any time within twelve months after the first appointment of a 
trustee, but tho period may be extended by the court ; and if the 

(A) Bac. Abr., tit. **LoaPos uiid Terms for Years’* (S.) 1 (2), p. 876; Stephens 
V. Bridges (1821], Madd. & G. 66. 

(7) Seo Dgvevor {Lord) v. Tenmiht (1888\ 16 App. Cas. 276. 

(wi) ChiX'inhfTs v. Khigham (1878), 10 (;h. I). 746. There was iio merger at 
law if the iiitorosts wore held by one person in diiforout rights, at any rale if 
the union wus not due to Ins own act {liait (Lady) v, Skay (icil), Oro. Jac. 
275; Jmus v. Dames (I860), 5 11. & N. 766; alOrmed (1861), 7 II. & N. 597, 
Ex. (Jh.). . 

(») This principle is more usually operative in lespect of charges, but it 
apphes also to estates (Capital and Counties Bank, JJd. y. Rhodes, [1906 1 1 Oh. 
661, 0. A.). 

(o) Forbes v. Mvffait (1811), 18 Ves. 684, 390; Jngie v. Vanghau. Jenkins, 
[1900] 2 Ch. 368; and comparu Thdlnsson v. Liddard, [1900] 2 Ch. 635. 
Merger is sometimes avoided by taking a conveyuice of the term to a trustoo 
(Bdaney v. Iktaney (1867), 2 Ch. App. 168). But the insertion in the con- 
veyance to the lessor of a declaration against merger is equally effectual ; and 
see, generally, title Eqotty, Vol, XI JI., p. 146. 

( lO See Judicature Act, 1876 (66 & 37 A ict. c. 66), s. 25 (4) ; and title Equity, 
Vol. XUI., p. 146. 

(o) Birniimfhum Joint Stock Co. v. Lea (1877), 36 L. T. 843 ; see Figgott 
V. Sirattem (1859), 1 De O. F. & J. 66 ; Jay v. Bichardson (1862), 30 Beav. 566 ; 
Craig v. Qreer, [1899] 1 I. B. 258, G. A.; though possibly the surrender 
extinguishes provisions inserted in the lease for the l^iieht of the lessor (Dynevor 
(lord) v. Tennant, supra, at p. 292) ; and compare p. 519, anU, 

(r) Wthh V. RusssU (1789), 6 Term Eep. 393. 

(a) Beal Property Act, 1846 (8 & 0 Yict. o. 106), s. 9, which applies equally 
to surrender (see p. 651, ante) and to merger; and compare Conveyancing and 
Law of Property Act, 1881 (44 db 45 Yict. a 41), s. 10. 

(Q (Mka V. Richardson (1851), 7 Bxch. 143; and compare p. 652. 
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property has not come to the knowledge of the trustee within one 
month after the first appointment, tlio period of twelve months 
runs from the time when he first became aware of its existence (a). 

Shot. 6. — Action for Bovble Rent or Double Value. 

SuB-S^cr. 1 . — Double Rent, 

1069. If a tenant (A) gives notice to quit (c) at a time mentioned 
in the notice, luid dues not deliver up possession at the time so 
mentioned, he is liable (d) thenceforward, during all the time that 
he coniinnes in possession (e), to pay to the landlord double the 
rent payable under the tenancy. The landlord has the same 
remedies for the double rent as he hod, prior to the notice, for the 
single rent (/). But the tenant may leave at any time and stop 
the double rent without giving a fresh notice to quit (</). 

Sub-Sect. 2 . — Double Value, 

1070. If a tenant for any term for life or years (It), or any [)orson 
who gets possession of the premises under or by collusion with such 


(a) Rankriiptry Acf, 1S83 (46 & 47 Viet. c. 6*2), s. 56 : Bankruptcy Act, 
1890(53 & 54 Viet. c. 71), 8. 13; sco title Bvnkruptuy A^'l) Jnsolvjsnoy, 
Vol. IL, PI). 155, 191 ; and us to the ulfHct uf the discluiiiicr, as to louvo of the 
court to disclaim, as to ordorb vesting the dischiimed property in other porbonH 
interohted, and as to the rights of porsons injured by disclaiiiicr, sno ibitl., 
pp. 192— 196; and aa to the proof for rout, see ihitl., pp. 209, 221. Whero the 
right to remove tixtures depends on the terms of the loaso, the truRtco cuniiot 
remove them after disclaimer, since this puts un end to uU the provision.^ of tho 
lease {Re Ltiiham, Dx jtarte Ulegij (1K81), 19 Ch. 1), 7, U. A.) ; bcc Re Liiviett, 
K'jc parte ^itep/iena (1877), 7 Ch. D. 127, C. A. (dccidod under tho Bankruptcy A^t, 
1809 (32 & 33 Viet. c. 71), 8. 23), 'NVlieio un a'-siginoMit is an ac.t of b!inki u])tfy 
and the trustee disclaims, the assignoo is hulilo irnt acr-niod duo bid'oro the 
adjudication in bankruptcy (tittiii v. Pope, [1902J 1 K. B. 595, ('. A.). .\ii ord(*r 
vesting the dischiimod properly in a uiurtgji;v^(> by sub-dciuUo may lucluiloa ]):li t 
of tho demised premises which is not includod in tlio mortgugp (Rr /fohtm, 
Pxjtarie Ashworth, [1908] 2 K. B. 812). i’orfoini of dlscl.iimor, hcu Kmij'clopa'diii 
of h’onns and Precedents, Vol. VIT., pp. 707 rt ntj. 

(h) Tho statute (hoc note (d), infra) applies to all tenants, inrliuLrig weokly 
tenants, who have power to defenenne tho toonney by notice ; Snllican v. RUhvp 
(1826), 2 0. & P. 359, contra, was dooided on tho erroneous assumption that the 
statute was similar to the J^iandlord and Tenant Act, 1730 (4 Geo. 2, c. 28) , s. 1 ; see 
p. 655, poet. There are material distinctions between the two statutes, and tho 
latter statute must he coiisii'i>od by itself (Johnstone v. Ilndiestone (1825), 4 B. & (h 
922, 931; compare (Jailing v. Derby (1776), 2 Wm. BL 1075, 1077 ; Timmins v. 
Aw<;iMfm(1764), 1 Wm. BL 633). 

(c) The notice may be verbal or in writing ( v. Rowlison, : but 

it must be certain ; a iiolico to quit upon a contingency will not do, although 
the contingency happeiiM (Farrance v. Klkington (1811), 2 Camp. 691, 592); 
and see title Distjusbs, Vol. XL, p. 159, nolo (A). In procoediogs founded on the 
statute the terms of the tenancy and of the notice to quit muht be so shoan 
that the tenant’s power to dcteimine the tenancy by notice, and the sufficiency 
of the notice, may appear (Tiainberetotiev, Duhou (J842), 10 Af. «& W. 765). 

(d) By Ihe Distress for Rent Act, 1737 (11 Geo. 2, c. 19), s. 18; see title 
DierHESS, Vol. Xf., p. 159. 

(e) See Anon. (1773), r 4 QiTt, 275; Booth v. Manfnrlane (1831), 1 B. & Ad. 90*1. 

(/) I'hnmiM v. Bupra; iSonlsby y. (1808), 9 Piiist, 310, 

314 ; JJ uwhto'stone v. Dnbois, sopm, 

‘ to) Alacfurlwte, tttipiu, 

(a) A teuaut fruin year to ykw holds for u “ turm ” (see Dot i1. UnU v. W*frd 
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tonnnt, wilfully (i) lioMs ovor llic preiuisoH uftcr Uio (letenninatioTl Baor. • 
of the term, and after demand made and notice in writing given Action 
for delivery of possession (A.) by the reversioucr or his lawfully Double Bent 
authorised agent (i), the person so holding ovor is liable to pay to Double 
the reversioner at the rate of double tlie yearly value of the 
premises (m) ; and against this penalty there is no relief in equity. lAndloid and 
The notice may be given either before (n) or after (o) the determina- I'enact Act, 
tion of the term, and it is not necessary that the demand and notice 
should bo distinct (p). Moreover, a notice to quit involves in 
itself a demand for possession, and is a sufficient notice under the 
statute (q). 

1071- The action for double value can be brought only by the Natnte ot 
landlord or reversioner (r), and ho can bring it notwithstanding that remadj, 

(18'ld), 14 M. & W. 682, 086) and tho Htatiite apjdioB to such a tenant (soe 
Ji//a/l V. Rit'h (1808), 10 48) but not to a weekly tenant {Lli*yd v. Rositre 

(1810), 2 C'ainp. 4i)8) or otlior tenant for less than u year {W^lkirUvn v. IIM 
(1887), 8 IVnifr, (n. c.) 508). 

(t) The statute does not. apply where the holding over is under a bond Jide mis- 
take or under a fair claim of liglil ; it must be contuinucioiis in tho souse that the 
tenant knows that he has no right to keep possession ( Uriyfit v. Stnith (1805), 
ti Ksp. 2(K{; Souhbif v. Kev'mj (1808), 9 Ea^t, 810, 813; Hirst v. Honx (IS-lO), 

6 M. & W. 898 ; v. liacuu (1861) 6 H. & N. 8-16, Ex. Ch. ; Rawliimn v- 

MarrUait (1867), 16 Ti. T. 207). llouco it does not apply where a sub-tonant 
h<dd;' over wiiliout tho CQii.seut of tho tenant [Hands v. fVarA; (1870), 39 
VV. R. 48). 

[k) The tenant is nut bound to give up posHOSsion till the end of the last day 
of the term, see p. 440, ante; hoiice a notice under the statute to givo up 
possession at noon on the lust day is bad [Ratje v. iVore (1850), 15 11. 684). 

J'\ir a form of notice demanding possession and claiming double value, see 
Encyclopaedia of Eorius and Procodeiits, Vol. VII., p. C88. 

(/) A I'Gcoiver under a mortgage deed, with power to give notice to quit 
[Poole v. Wurrtn (1888), 8 Ad. & El. 582), and u receiver ajipointod by the 
court (If'iY/cf'/jaort v. CW/cy (1771), 5 Burr, 2694) aro agents lawfully autho- 
lisedto givo a notice under the statute. As to receivers, generally, see title 
Hi-:ceivkiis. 

(7n) By tho Landlord and Tenant Act, 1780 (4 Geo. 2, c. 28), s. 1. 

Of) Cittiimj V. Dt^by (1776), 2 Win. Bl. 1075; Memugrr v. Arinstrony (1785), 

1 Term Rep. 58. 

(o) Cobh V. Htukes (1807), 8 I]ast, 358: but the Liudloid must not in tho 

TTicantime have done any act recognising tho continuance of the tenancy 
(tYi/d., at p. 361). 0 

(p) IVi/kfnsany. Colley, suira. 

(7) See V. AruiHtroMy, snjjra ; and for this purpose a notice given in 

tho usual allcrnativo form (soe p. 450, an^«) will sullico, though if there is 
doubt as to tho actual time for quitting, this may ]ireveiit tho holding over 
fmin being wilful [Hirst v. Horn, snpra, ut p. 895). But a notice to quit wJiich 
requires posHCri.««ion \jo bo given before tho determination of the term will not 
Bullice [Page v. More, supra), 

(r) See Harronrt v. Wyman (1849), 3 Exoh, 817. It cannot be brought by a 
lesfsee under a future lease to commence after the determination of the first lease, 
since such future lease does not pass the reversion {Blateh/ord v. Cole (1858). 5 
0. B. (zr. B.) 514). One tenant in common can bring an action for the double 
value of his moiety (Cutting v. Derby, stiftra ) ; but tenants in common cannot sue 
jointly unless there has been a joint demise ( If »7A:t saon v. Hall (1685), 1 Bing. 

(n. c.j 718; see p. 343, ante). An action fur dcmblo value cannot be biuughtby 
the fcLdministrator of tho landlord’s executor until he has tokou out administration 
de horns non to the landlord, notwithstundiug that the tenant has attomod to him 
(Tingrey v. Drown (1798), 1 Bos. & I*. 310), 
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he has obtained judgment for recovery of possession («). If the 
amount claimed does not exceed JBIOO it can be brought in the 
county court (t), otherwise in the High Court, but double value cannot 
be distrained for (a). The double value is reckoned from the deter- 
mination of the tenancy, if the notice was given before the deter- 
mination (b ) ; and from the giving of the notice, if given after- 
wards (c) ; and is calculated on tlie yearly value of the premises, 
and not also on the value of incidental advantages (</). If the land- 
lord acco])ts a single rent for the period covered by his claim to 
double value, it is a question of fact whether ho has waived the 
claim, or wdiether.he takes the amount of the single rent in part 
satisfaction of it (r). 


Part XIII. — Delivery and Recovery of 
Possession. 

Sect. 1. — Entnj. 

1072. A lease usually contains a covenant on the ])avt of the 
lessee to deliver up the premises on the determination of the tfiiin. 
In the absence of such covenant or of any express stipulation, the 
tenant is under an implied contnict to restore possession to the 
landlord (/). The damages for breach of this express or implied 
obligation are not the value of the land but the real damage 
sustained by the landlord ((7). This ^vill include the rent of tlio 


(«) Since the action is for double value, not douLlf^ rent, it (Ioom not roco^iiiHe 
a tenancy in the Ic^aoe {SoitUhi/ v. Neuiny (1808), 9 East, 810). Tho hoad-nuto 
t(j Wright V. Smith (1805), 5 Eap. 203, co'fltra, appears to bo erroneous. As to 
proceedings for recovery of pobsession, see p. 55S, post. 

(«) County Courts Act, 1888 (51 & 52 Viet. 0 . fl3), h. 5G; County Courts Act, 
1903 (3 Edw. 7, c. 42), s. 3; WvJcham v. Lee (1848), 12 Q. K 521 ; and see 
title CouKTY Couaxs, VoL TOl., p. 428. 

fol Timmins v. Rirwlistm (1764), 1 Win. Bl. 533, 535. 

lij Soulshy v. Neving, ra. 

(c; Cobh V. Sidkes (1807), 8 East, 358, Vfhero it Tvas also held that single rent 
comd not be recovered for the interval between the oxpiiation of the term and 
the notice. 

(d) E.g., the value of the supply of steam power incident to a tenancy of a 
room in a factory (/'oZdnsem v. iMn^jd (1840), 7 M. & W. 48). 

(c) Ryall V. Rixh (1808), 10 East, 48, 52; see Doe d. Chmy v. BaUm (1775), 1 
Gowp. 243, 246 ; and compare Rawlinson v. Marrwlt (1867), 16 L. T. 207. 

(/) Henderson v. Squire (1869), L. li. 4 Q. B. 170, 173; see Harding v. 
Crethern (1793), 1 Esp. 57. Tho nile applies where the lease is determined by 
surrender {HArvy v, (hstUmjaine (Lord), [1909] 2 I. B. 474, C. A.). The tenant 
oannot by the use and enjoyment of the demised land a^uire against the 
landlord an easement in it distinct from such uso and enjoyment ( Of v. 
Maude (1881), 17 Ch. D. 391, 404) ; see title Easements and PKoms X 
Bhendbe, Vol. XI., p. 263. 

(y) WiOson v. Lane (1856), 11 Exch. 769, 774. Where one of two joint 
tenants holds over, both will be liable if the other nssents to the holding over, 
but otherwise only the one who holds over {Christy v. Tancred (1843), 12 m. & W« 
916, Ex. Gh. ; Draper v. Crofts (1949), 19 ^ & W. 166). 
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premises during the time the landlord is kept out of possession (h) ; 
the reasonable damages and costs incurred by the landlord in respect 
of claims against him naturally arising out of the tenant’s failure to 
deliver possession (i) ; and also, where an undertenant is in possession, 
the costs of an action brought against him to recover possession (/:). 
The landlord can sue for the recovery of chattels which form part 
of the demised premises, and which hr^ve been wrongfully removed 
during the tenancy (2). 

1073. Where the tenant fails to deliver up possession, the 
landlord is entitled to re-enter and take possession, subject only 
to certain statutory restrictions {m). Thus he cnn re-enter where 
the tenant has abandoned possession (n), or where ho can effect 
the entry peaceably (o) ; and even if he enters forcibly, and 

(h) TIenderaon v. Squire (1869), L. E. 4 Q. B. 170, 173. 

(i) Whore, for iustunce, he has coiitractod to let tho prernisos, but ennnot 
ploco the new tenant in possession {/traiuleq v. Cheaicriou (L8o7), 2 C. B. (n. s.) 
692). 

(ft) nerulerbon y. Squire, supra. While an uiidorlossoe wrongfully remains 
in occupation, the lessor can treat the lessee as still in posscssiou {Unrdiuq v. 
Crethom (1793), 1 Esp. 67 ; compare Jtoe v. IVtqf/s (1806), 2 llos. & P. (x. it.) 330), 
and can recover rent from him for tho period of tlio underlessec’s occupation 
{Ibba y. Richardson (1839), 9 Ad. & El. 819). If tho lessee arranges to con- 
tinue his tenancy, the underlessee, if he remains in pOi»sessioii, will usiully be 

f iresumed to continue the undertenancy so as to l)e Imblo to the lessee for rent 
Lrt-y V. Lewis (1H61), 9 0. B. (N. s.) 872). 

(Z) Pttre V. Ferrffi's (1891), 61 L. J. (cil.) 426. 

(m) I.e., those imposed by the Statutes of Forcible Entry : — stat. (1381) 6 Eic. 
2, st. 1, c. 7 (which provides that entry sluill not be made with a strong hand, 
or with a mmtitudo of people, but only in peaceable and easy iiiannor) ; stat. 
(1391) 16 Eic. 2, c. 2 fwhich empowers the justices (see title ATagistiiates) to 
punish forcible entry) ; slut. (1429) 8 lieu. 6, c. 9 (which applied the earlier 
statutes to both forciblo entry and forcible detainer, and empowered Iho justices 
to cause the party forcibly turned out to be put back in possession) ; and see 
stat. (1688-9) 31 Eliz. c. 11 ; stat. (1623-4) 21 Jac. I, c. 16 (restitution in the 
case of losscos for years) ; see R. v. Wan nop (ll64). Say. 142. Forcible entry ia 
** entry with a strong hand, with unusual weapons, or with momice of life or 
limb ” (3 Bac. Abr., tit. “ Forcible Entry and Detainer,” 7th ed., 716 ; Harvey v, 
lirydges (1846), 14 M. & W. 437). Violence to h building, ns well as to persons, 
may constitute a forcible entry (3 Bac. Abr., til. “Forcible Entry and Dotniiior,” 
7th ed., 717 ; 1 Hawk. P. C., 8th ed., 601) ; but not tho more removal of locks 
or bai*s, provided there is no breach of the peace {Wiilia^ns v. Taperefl (1892), 8 
T. L. E. 241). The use of force after the entry, b|^t bofore complete possession 
has been obtained, turns a peaceable into a forciblo entry (13 Yin. Abr., 2ud ed., 
380 ; 3 Bac'. Ahr., tit. Forcible Entry and Detaiucr,” 7th ed., 716 ; Edw>ck v. 
Hawkes (1881), 18 Ch. D. 199). It has been held that there cannot be a foivihlo 
entry on a tenant at will or at suil'erance (/Z. v. Westly and Waiker (1669), 2 Keh. 
495; R. V. Horny (1700), I Salk. 260), but this is doubtful; compare 1 Hawk. 
P. 0., 8th ed., 603. After a peaceable and complete entry by a person with 
right, a forcible maintenance of possession is not a forciblo detainer ; it. is only 
a forcible detainer wWe a person who has eiitereil, whether forcibly or not, 
without right, or who, having right, has entered forcibly, withholds possession 
from the former possessor {R. v. Oakley (1832), 4 B. & Ad. 307). There is no 
forcible detainer after three years from entry (stat. (1429) 8 Hen. 6, o. 9 ; stat. 
(1688-9)31 EUz. c. 11). 

(w) See Loreq v. Lear (1802), Poako, Add. Cas. 210; Wildhor v. Rainforih 

(1628), 8 B. ft 0. 4. 6. 

(o) William v. Taperell (1802), 8 T. L. E. 241. A mere trespasser, who has 
not been in occupation long enough to establish his own possession, can bo 
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• Skot. 1. ie thud 1iMl)1u to criininal proccedint^d iiiidor iho KtiitnioA, 

Entry. yot tbo tuiiiint has uo civil roioody aguiiidl him in n^stioct of the 

entry (j)), though the tenant can recover damages lor injury 
to himself, or his family, or his property in the courso of the 
entry (g). If, however, the entry is peaceable, the landlord is nut 
liable for damage to goods which are nnluwfiilly on tbo 
premises (>')• 

Sect. 2. — Action . 

Sub-Sect. 1. — Ta the IJ'ujh Gmrt. 

1074. PosflOSHion is recovered in the High Court by means of an 
action for recovery of land (s), with which may be joined a claim 
for mesne proiita (f). Where the term has expired by lapse of time, 
or has been duly determined by notice to quit, or, in the case of a 
tenancy at will, by determination of the will (a), or has become liable 
to forfeiture for non-jiayment of rent, the writ may be specially 
indorsed (a), and then judgment can be obtained summarily (/;), 
unless the defendant obtains leave to defend. Judgment may include 
mesne profits up to the date on which the landlord obtains 
possession (c). But this procedure is not available where the 
tenancy has been determined by surrender (d), or by forfeiture 
otherwise than lor non-payment of rent (e). Nor is it available 


Action to 

recover 

poesesBion. 

SumniAry 

procedure. 


ejected by force, provided no personal injury is done to luin {Stott v, 
[Matthew) (fc (ht. (1884), dl L. T. 746) ; and hoo title TiiKsiuss. 

(p) Beddtdl v. Maikand (1881), 17 Ch. J). 174 ; IkaiLu v. Mair (1S.S12), 10 
L. U. Ir. 208, 211 ; see Taunton v. Costar (1797), 7 Term IJop. 481 ; TiiTutr v. 
Meymott 1 Bing. 158; Kavanayh v. iludye (1814), 7 Man. & (>. 8l(>; 

DavistM V. Wilson (1848), 11 Q. E. 890; Unrlintj \. Head (1850), 11 Q. B. 901 ; 
Pollen V. Brewer (1859), 7 0. B. (n. s.) 371 ; Blades v- fUfjys (isoi), 10 C. B. 
(lY. s.) 713 ; and as tu the nature ol the possession given by a forcible cutr^^ soe 
Loioa V. Telford (1876), 1 App. (Jas. 414. 

[a) Hillary v. Oay (1833), 6 0.* & P. 284 ; Nevdon v. Ilarland (1840), 1 Man. 
A (i. 644; Beddall v. Maiitand^ sv}yra; Edwick v. //aw/ups (ISSI), 18 Oli. i>. 
199, 211 ; but see the judgments uf Alderson and Parke, JiB., in Harvey v. 
Brydyes (1845), 14 M. A W. 437. 

(rl Jonte v. Foley , [1801] 1 Q. B. 730. 

(ai This replaces the action of ejectment (nee Oledhill v. Hunter (1880), 14 
Gh. I). 492) ; see title Action, YoI. 1., pp. 34 et aeo., 44 et aery. 

W E. S. C., Ord. 18, r. 2. 

(tt) Including a tenancy Lt will created for mortgage purjinses (Dauhaz v. 
LavingUm (1864), 13 Q. B. D. 347 ; Hall v. Comfort (18S6), 18 Q. B. B. 11 ; 
Jerred y. Edwards (1891), 92 L. T. Jo. 8; K&np y. Lester^ [1896] 2 Q. B. 
162, C. A.). 


(a) B. S. 0., Ord. 3, r. 6. As to the indorsement, see Hamner v. Clifton^ 
[1894] 1 Q. B. 238. This in practice replaces tbo summary pmeeduro under the 
Common Law Procedure Act, 1852 (15 A 16 Yict. c. 76), sa. 213, 214, founded 
on Btat (1820) 1 Oeo. 4, c. 87. 

S R. a 0., Old. 14, 

Bouihport Tramways Co. v. Oandy, [1897] 2 Q. B. 66, 0. A. It is 
immaterial that theplaintill lias claimed too much by his writ, or has in fact 
claimed on a wrong basis, where, e.o., the tigure is based on double value, 
provided the writ does not show this (fitd.). 

(d) Uoe d. Tindal v. Hoe (1831), 2 B. & Ad. 922; decided on stat. (1820) 
1 Oeo. 4, a...67, as. If 4. 

(f) See />oa d. Oimdey v, Shar^ley (1846), 15 M. A W. 558; Manmgh ▼. 
BMU [1884] W. K 34; Ardsn y. Boyce, [1894] 1 a B. 790, 0. A. The 
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where _ the clnim involves proof of devolution of the title to the 
reversion. The plaintiff must either bo the original lessor, or his 
title must depend on estoppel, by payment of rent or otherwise (/) ; 
and the facts out of which the estoppel arises must not be in 
dispute (ff). 

Where the writ is not specially indorsed, or where the defendant 
gets leave to defend, tho action will proceed as an ordinary action 
to recover possession of land (h). A mortgagor entitled to 
possession can sue in his own name, if the mortgagee has not given 
notice of his intention to take possession (i ) ; but usually the 
plaintiff must have the legal title in himself Judgment for 
recovery of possession will be enforced by writ of possession (1). 

1075. Tf the tenant is sued for possession by a person claiming 
adversely to the landlord, he must give notice to the landlord (?n), 
and tho landlord can then obtain leave to appear and defend (71). 

Sub-Sect. 2. — In the Conniy Court, 

1076. The landlord may, in some cases, recover possession in the 
county court either by an action of ejectment or by an action for 
recovery of possession (o). 

Sect. 3. — Procedure before Magistrates. 

1077. Where a house, land, or other cor»)oreal hereditament has 
boon hold on a tenancy at will or for a term not exceeding seven 


S i*ocodiire was extended to forfeitiiro for noii-pa3'nient of rent by tho B. S. C., 
aniiary, 1902, 

(/) Casey v. flelh/tr (18SG), 17 Q. B. D. 97, 0. A.; see Guinness v. Caraher, 
[1900] 2 1. it. 605, 6. A. 

(7) Jtwes V. titonCf [lyOi] A. C. 122, P. (3, 

(/<) As t.o service of tho writ wJiore the proini.ses are vacant, see It. P. C., 
Ord. 9, T. 9; as to servico out of tho jurisdictiou, sco U. S. C., Oid. 11, r. 1 (a); 
Aynew V. Usher (1884), 14 Q. B. J). 78. 

(/) J ndioaturo Act, 1 873 (3G & 37 Viet, c, 66), s. 2o (5). But if the legal estate 
is ill the mortgagoe, the mortgagor cannot exeiTiso the right of forfeiture for 
brofich of covenant and then sue for possoBsion in his own name (Matthews v. 
Usher, [1900] 2 U. B. 535, C. A. ; compare Turner v. Walsh, [1909] 2 X. B. 
484, C. A., and see p. 596, post). 

(k) III ejectment the legal title must as a rule be before the court, if the 
equitable title has not been clearly established (see Allen v. Woad^ (1^93), 68 
L. T. 143, 0. A.) though if*the equitable title is clear this may not beuecessary 
(Antrim Lmdy Building, and Investment ih, v. tiiewatt, [1904] 2 1. B. 357, 
U. A.)^; but a landlord usually has a legal title by estoppel. 

(f) B. S. 0., Old, 42, r. 5; Ord. 47, rr. 1, 2; and see title Execution, 
Vol. XrV., p. 76. The writ may he itau^ notwithstanding that the landlord’s 
estato has terminated, unless this would be unjust and futile (KniglU v. Clarke 
(1885), 15 Q. B. D. 294, C. A.). 

(m) Common Law Procedure Act, 1852 (15 & 16 Viet. c. 76), s. 209 ; see 
Crocker v. Fathergiil (1819), 2 B. A Aid. 652. 

(n) B. S. 0., Old. 12, rr. 26—27. The landlord must rely only on his own 
title, and cannot set up any .defect in the plaintiff's title as against the tenant 
(/>ocd. Bavies v. Chreed (1829), 5 Bing. 327; Doe d. Mu v. Litherland (1836), 4 
A.d. A El. 784). 

(o) See title OoirwTr Coubts, Vol. VIIl.. pp. 435, 430. As fo joinder of 
r.'iuses of act]«in, .^ee p. 456 ; as to service, tbUL, p. 4u9 ; and as to appealsi 
ibid , p. 002. 
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years, either rent free or at a rent not exceeding £20 a year, and 
upon which no fine has been made payable, and the term has 
ended or has been duly determined by a legal notice to quit or 
otherwise, and the tenant or occupier neglects or refuses to give 
up possession, the landlord can recover possession summarily 
before the justices, by statutory proceedings (p). For this pur- 
pose he must serve (q) on the tenant or occupier a written 
notice in the statutory form (r), signed by himself or his agent (^), 
of his intention to proceed under the statute ; and if at the hearing 
the tenant or occupier does not show cause to the contrary, and the 
landlord gives evidence of his title to relief (t), the justices in petty 
sessions, or any two of them, or a stipendiary magistrate (a), may 
issue a warrant to the* police (b) commanding them, within a period 
therein named, hot less than twenty-one nor more than thirty clear 
days from the date of the warrant (c), to enter (by force if needful) 
and give possession of the premises to the landlord or his agent. 
The procedure does not affect the tenant’s rights as outgoing tenant 
under the custom of the country or otherwise (d) ; nor during the 
twenty -one days is the lessor precluded from exercising his common 
law riglit of entry (e). If the landlord is not in fact entitled to 
enter, the warrant does not protect him from an action of trespass; 
the obtaining of a warrant may be treated as a trespass, and, on the 
tenant giving security for costs, the execution of the warrant can 


(y>) Uiidei the Small Tenements Eecovory Act, 1838 (1 & 2 Viet. c. 74), s. 1. 
For the statute to apply there must he the relation of landlord and tenant 
between the parties ( IVehb v. Fordred (1868), 32 J. P. 804 ; liroion v. I^eumarch 
(1875), 40 J. 212). T^e premises are within the statute if the rent is loss 
than £20, although the tenant has agreed to pay collateral sums, such as 
rates and taxes, which bring the annual payment to more than £20 {lie 
thchmmJ. Ju8tires (1893), 10 T L. B. 68). As to the general procedure before 
justices, see title Magistrates. 

(9) As to service of the notice, see Small Tenoinents Recovery Act, 1838 
(L & 2 Ylct c. 74), B. 2 ; the notice murt bo road to the person ou wnom it is 
served, and its purport and intent explained. 

(r) Small Tenements Recovery Act, 1838 (1 & 2 Viet. c. 74), Schedule. The 
statutory form should be strictly followed, and should state the plane where the 
application is to be made (Delanm/ v. Far, (1856), 1 0. B. (n. b.) 166). For form 
of notice, see Encyclopaedia of Forms and Prec^ents, Vol. YII., p. 689. 

(a) If the justices hud os 11 fact that the person who signs the notice and 
applies for a wairant is the duly authorised agent of the landlord, this finding 
will not be interfered with {R. v. IJopInm (1900), 64 J. P. 454). 

(f) y.e., evidence of (1) the holding and of the expiration or other determina- 
tion of the tenancy ; (2^ where the title of the landlord has accrued since the 
letting, the right by which he claims posseBsion ; (3]^ service of the notice ; and 
(4) the neglect or r^ueal of the tenant or occupier. If these matters are 
proved, the jurisdiction of the justices is not ousted by the tenant alleging title 
in a third person (Rees v. Daviea (1858), 4 0. B. (n. s.) 56). 

(a) See Stipendiary Magistrates Act, 1858 (21 & 22 Yict. c. 73), s. 1 ; and see 
title Magistrates. 

(5) The warrant can only be issued to the police (iTbnes v. Chapman (1845), 14 
M. & W. 124) ; as to the defence to an action against persons acting in aid of 
the police, see Edmundi v. I'wntger (1845), 7 Q. B. 558. 

(c) These periods must be smctly ob^rved, and the magistrates cannot 
Bus^n^the issue of the order for a stated period (R. v. HopJnna (1900), 84 

(d) Small Tenements Recovery Act, 1838 (1 & 2 Yict. o. 74), s. 1 (proviso}. 

(e) Jmea v. Foley, [1891] 1 Q, B. 730. 
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be stayed until judgment in the action of trespass (/). If the 8 mt.- 3. 
landlord has lawful right to the possession of the premises, he is Proeednie 
not to be deemed a trespasser by reason of any irregularity in the before 

proceedings under the statute, but the party aggrieved can bring Ha^- 

an action to recover the special damage which he has suffered (g). tram 

1076 . Where premises are deserted, possession can be recovered Becovery of 
under statute (/f), where (1) there is a tenancy of lands, tenements, deaerted 
or hereditaments at a rack-rent, or at a rent of full three-fourths 
of the yearly value of the premises ; (2) there is a half-year’s rent 
in arrear (?) ; (3) the tenant has deserted the premises and left i737. 
them uncultivated or unoccupied (/c) ; and (4) there is no sufficient 
distress to meet the arrears of rent. 

Two or more justices, at the request (f) of the landlord or 
his bailiff, view the premises (m), and affix a notice of a second 
view to take place not sooner tlian fourteen dayB(n). If on the 
second view tlie tenant does not appear and pay the rent in arrear, 
or if there is not sufficient distress on the premises, the justicos 
may put the landlord into possession (o), and the lease, as to any 
demise therein contained only, is thenceforth void. An appeal 
lies to the judges of assize (u). A successful appeal gives no action 
for trespass against the justices provided the statutory procedure 
has been followed (b) ; though the landlord is liable if he has 
improperly procured the interference of the magistrates (c). 

*Sbct. 4. — Encroachments. 

1079 . ^Vhere a tenant encroaches upon waste — that is, uuinclosed Benefit of 
— land adjoining his holding, there is, in the a)>sence of evidence of 

(/) Small T(?neiiiL'nts llocovcn' Act, 1838 (I & 2 Viet. c. 74), t». 3, 4; 

DarUnqian v. Prilvhard (1842), 4 Man. & O. 783; see Plittcrs v. Allfrey (1874), 

L. li. io 0. r. 20 . 

(ff) Small Tfiiouieiits I’^'oovory A<-t, 1838 (1 & 2 Viet. r. 74), s. 6; Delaney v. 

Fi»ii (1867), 1 C. K (n. s.) l()li. 

(A) the Dislreisa fur Ki-nt Act, 1737 (11 Geo. 2,c. 19), s. 18. 

(»■) The Deserted Tonemeiita Act, 1817 (57 Geo. 3, c. 62), altered the period ol 
arrears from one year to half a year. It is not iieceKsary that the landlord 
should have an express power of re-entry {ibid. ; see EdtonnU y. Hvdyes 
(1666), Id C. 13. 477, 490 ; compare Ex parte PiHon (1818), 1 B. & Aid. 369). 

(k) Ex parte PHien, mpra. 

\l) The request need not be on oath {Uasfcn v. Carew (1825), 3 .B. & C. 649). 

(m) A metropolitan police magistrate may sends a constable to view the pre- 
mises (Metropolitan Police Courts Act, 1840 (3 & 4 Viet c. 64), s. 13) ; but this 

S iwer cannot bo exercised by the Lord Mayor or Aldermen at the Mansion 
ouse or Guildhall {Edioarda v. Hodges, supra), 

(n) There must be fourteeu clear days (C/eak y, Brighton Justices (1868), 1 
E. ft F. 110). 

(o) If the magistrates are not satisfied that the case is within the statute a 
mandamus will not be issued to compel them to give possession {Exparte FMer 
(1840), 8 Dowl. 535). As to mandamus, see titles Gkowx Paactiqb, VoL X., 
pp. 89 et seg, ; Magistrates. 

(a) Distress for Bent Act, 1737 (11 Geo. 2T o. 19), s. 17. The appeal is to 
ih^ as individuals, and not as Commissioners of Assizo, and their oraer should 
be verified by their own signatures (72. v. SewtH (1845), 8 Q. B. 161). Although 
the appeal is successful, the justices are not bound to restore possession unless 
BO directed by the order (12. y. Traill (1840), 12 Ad. ft £1. 761). 

(5) BcaAen v. Careiv, supra; Ashcro/t v. Bourne (1832), 3 B. ft Ad. 66i» 

(cj See Boston v. Carew, supra, at p. 666. 
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n contrary intention on his part, a presumption that Uie encroach* 
ment is annexed to the holuiug, and on the determination of his 
tenancy he must give it up to the landlord together with the 
demised premises (d). 

1080. The rule that a tenant is presumed to make an encroach- 
ment for the benefit of his landlord is restricted to cases where the 
encroachment is upon waste land (e), but the presumption arises 
whether the land belongs to a third person or to the landlord him- 
self. As against a third person, the tenant is only entitled to hold 
the encroachment when the title of such third person is extinguished 
under the Statutes of Limitation (/):, and it is the same as against 
the landlord, if he has not assented to the encroachment. After 
twelve years the tenant is entitled to hold the encroachment against 
the owner, whether a third person or the landlord, until the deter- 
mination of his tenancy, when it must then be given up to the 
landlord. But, though the landlord is the owner, and has assented 
to the encroachment, this does not create a tenancy at will, so as to 
enable the tenant to get an absolute title against the landlord under 
the statutory provision relating to such tenancies (17). The tenant's 
title lasts only during his tenancy of the original premises. 

1081. If the encroachment is not on waste land, so that the 
presumption does not .arise, it may still appear from the circum- 
stances of the case that the tenant intended it to be pari of his 
holding?, and though after twelve years he retain it during the 
remainder of his tenancy, he must give it up to the landlord when 
his tenancy comes .to an end (h). 

(fi) See title Commons and “RioTiTa of Common, Vol. TV., pp. 533, 534, nud 
cases cited tbit/., p. 534, uote (m); see J)ue d. douviih nwi Ciiim 
(\nnbrit2(fCf ami Dif/chison v. fitopforO (1831), Ti L. J. (o. b .) ( k . li.) 171. Tliis 
rule is Bomelimoe based on the presumption that tlio tenant incloses ** for tlie 
benefit’* of the landlord (Z>oef d. ("hdlhn'ry. Davies (17115), 1 Ksp. 461; Doe d. 
Diinramn {IJurl) v. WtlltaniH (1836), 7 0 . & P. 332) ; but this has boon objei'ted 
to ou the ground that, it makcH him steal for the landlord (see title Commons 
AND lliGUTS OF COMMON, Vol. IV., p. 533; and comptue LUhume {Kari) v. 
Daoien (1866), L. K. 1 0. 259, 2G7). The nile applies to an inclosure miido 

by a lesi^e for lives {Due d. v. Jonee (1S4C), 15 M. & W. 680). As to the 
application of the rule to prentises not actually adjoiniiig the holding, see 
title Commons and Kioiits of Common, Vol. IV., p. 534. A.s to the subse- 
quent Hoverauce of the enc^pachment from the holding, see ibid,, p. 536; as 
to the rebuttal of the presumption, and as to the euerouchmeiit operating for 
the benefit of the tonant, see ibid., pp. 633, 636. 

(c) HoHliuge {Lord) v. Shoddier (1898), 79 L. T. 355. 

(/) See title LiMrrATioN of Actions. 

(n) Real Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), b. 7 ; Whitm<yrt 
V. wmphrien (1871), L. H. 7 0. P. H, 

(/#) See Tahof v. QinjifTey (1895), 64 L. J. (q. b.) 245. If, where no presuznp- 
‘ tion arises, the landlord knows of the encroachment and declines to recogiaibo It, 
the encroachinent will not- be treated as part of the demised premisos (Z>oa d. 
Badddey t. Mutwy (1861), 17 Q. B. 373). 
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Part XIV. Leases of Special Property, 

Sect. 1 . — Agricultural Leases. 

1082- The practice of agriculture is largely regulated by custom (i), 
and where there is a writlen agruoment for the tenancy of a farm, 
thero is a presumption that the wholo of the contract is not contained 
in the agreement, but that the parlies have contracted with reference 
to the customs of agriculture prevaiUng in the district. Tfenco all 
such customs are deemed to l)e incorporated in the agreement unless 
they are expressly or impliedly excluded (&)• 

1083. Agricultural tenancies are subject to certain statutory 
provisions (/) in addition to the jirovisions as to the managemejiic 
of the holding referred to subsequently (/»)• 

1084. The management of the holding during the tenancy depends, 
in the absence of agreement, upon the rule that the tenant is l)Oun(i 
to treat the farm in a husbandlike manner according to tho “ custom 
of the country ” (a), which includiiS not only special customs 

(t) Si)o titlti Agtit('TJI/iuue, Yol. I., p. 2i;i; and us to tho »Durcoa for aucor- 
tuiriiu^ custoiuB, Roe ihttl., iioto (t). 

(7c) Iluiton V. Warnn (KSiilJ), 1 M. & W. 4(56; spb Wvft/fvmrorfh v. DaJlhon 
(1779), I Doug. (k. b.) liOl ; 1 »Siuith, J^. C., 11th ed., Mj ; i^euior v. Arrniitaije 
(1810). Holt (N. ?.), 197 ; Wehh v. VImtmer (1819), 2 13. & Aid. TIO. The lulft 
applies to all touancies, whether vorbul or in writing (I Ti /Aw r/ii ir(»od (I.SIS), 
17 Ji. J. (q. B.) 619) ; aud see litlo Custom and UsAOliB, Vol. X., p. 2.57. Ah to 
tho nature, proof, mid applicability of such cus»toniH, soo title Aouicultubk, 
Vol. 1., p. 244. h'or fonuH of loaso, koo ]Ci\cycIopuMlia of Fomi-s und Promlentrtp 
Vol. VJJ., pp. 507 €t 56V/., and lor fuiinn for Bpcciul couiities, boo tleni., 
pp. 547 et wq, 

{1) So<» title Agutcui.tuke, Vol. 1., ]i. 278 (foniponwition for daniagobygiuno); 
f7nd.,p. 270 (oompwnsjalion for uiii'oa.sonablo deprivatiou of holding) ; p. 241 

(length of notice to ^uit) ; iiiiL, p. 242 (notice to cpiit pait, and tenanrs right 
to treat Maine ns notice to quit whole, of holding) ; ibid., p. 246 (laiidh.rd’H light 
to enter tiiid view) , 250 (limitation on penal rents) ; ibid., p. 2 JO (record 

of condition of holding); ibid., p]*. 2.53, 265 (Inn itat ions on coTumon law right 
of dUtress) ; all of which must bo road in tho light of tho Agricultural Holdings 
Act, 190S (8 Edw. 7, c. 28), ss. 10, 11, 22. 26, 21, 25. 27, 28, 29. The Agricul- 
tural Holdings Act, 1908 (8 Edw. 7, c. 28), consolidutoK ami repeals the Agricul- 
tural Holdings (J'liiglancl) Act, 1886 (4(5 & 47 Viet. c. 61) ; Agricultural 
liuldings Act, 1900 (()3 & 64 Vict. c. 50); Agricultural TToldiiigs Act, 1906 
(6 Edw. 7, c. 56); Market Qaidoiiers* Compensation Act, 1895 (58 & 69 Viet, 
c. 27); and part of the 'JVunuta (]!oinpeoNation Act, 1890 (56 & lA Vict. o. 57). 
As to the dehnition of agricultural holdiug, seo Agricultural Holdings Act, 1908 
(8 Edw. 7, c. 28), s. 48 ; und titlo Aa BTculture, Vol. L, p. 269. As to coiui)onsa- 
tion in relation to tenancies of market gardens current on 1st January, 189G. 
lee ihifL, p. 270; He KeJwrtf and Flint ifc Co,, [1911] 1 K B. 797, C. A 

(m) the text, fn/ra, and pp. 564 et acq,, post. 

(a) Brown v. Ommp (1R15), 1 Marsh. 667 ; Powley v. ira/Acr (1796), 5 Term 

Rop. 376; Onslow v, (1809), 16 Voe. 173; Ifalli/ax v. Cliamhera (1869), 4 

M. W. 662 ; ]Vestro2)p FUitjoti (1884), 9 App. Cas. 815, per liord Blaokburn. 
at pp. 823, 824. This is the usual form of the rule, though tho words according 
to the custom of the country*’ aro perhaps su^iusage, since to farm according 
to the custom of the country” is to fuim in a hu.«il>andliko manner (Legh y. 
UewiU (1803), 4 East, 154, 159) ; seo title Agrioultuue, Vol. I., p. 243. The 
erootion of needless dwelling-houses is a breach of an impliod covenant to use 
the land os an agricultural holding, and may also be waste (Brofyhe v. Memagh 
(1888), 23 Tj. B. Ir. 86 ; Bronze y. Kamnmjh (1888), ’23 L. R. Tr. 97. C. A.). 
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SuT. 1. regulating particular matters, but also the prevalent coume ol 
Agricultoral good management in the district (<>) ; and the rule will be broken 
Leasee, if the tenant does not follow this coarse of management (;^). The 
tenant may sell hay or straw oif Iho premises, provided this is not 
contrary to special custom or to the terras of the lease (q) ; but 
he is bound to consume on the farm such produce as would be 
consumed thereon if the farm were treated in a husbandlike 


lipten 

eoTenants as 
to manage- 
ment. 


manner (r), and not to remove manure (s) ; and he must not 
commit waste (0- 

The management of the farm is usually regulated by express 
covenants (a). These may prescribe a particular system of 
tillage or there may be a general covenant to cultivate in a 
husbandlike manner (c) according to the best rules of husbandry 
practised in the district (d). A covenant to cultivate on a particular 
system according to the custom of tho country binds the tenant to 
adopt the system only so far as the custom makes it universally 
obligatory {e). An agreement to manage and leave the farm as it has 
been managed and left by former tenants does not impose on the 
tenant without notice the terms on which former tenants have held. 


He must be guided by the condition and mode of management when 
he took possession (./'). 

Bemoval of The removal of produce which is usually consumed on the farm, 
produce. straw, hay, and roots, may be prohibited by express cove- 

nant; but the prohibition is usually modified (<;), for example, 
where it is restricted to the last year of the term (It ) ; or where 


(o) Legh V. Hewitt (1803), 4 East, 154, 159, IGl ; and see title Aokioulxukk, 
Yol. 1,, p. 24G. For foxms of leusos suitable for particular districts, see 
Eucyclopsedia of Forms and Precedents, Vol. Yll., pp. 547 et scr/. 

(p) E.g., if he has half his farm under tdlage at tho Hiiino time, while no 
other farmer in the neighbourhood tills more than a third {Legh v. Hewitt, 
supra). But a tenant is not necessarily bound to have a certain portion of the 
land every year in a certain tillage or to leavo a certain quantity fallow {liruwn 
V. Cramp (1815), 1 Marsh. 5G7). 

( 9 ) Qcfugh V. Howard (1801), Poake, Add Gas. 197. 

m Onslow v. (1809), 16 Yos. 173 ; Brown v. Crump, suftra, at p. 569. 

is; Powley v. Walker (1793), 5 Term Eep. 373; Hough v. Howard^ myra. 

(0 E,g., by turning pasture land in to arable (Go. Ijitt. 53 b ; Simmons v. 
Norton (1831). 7 Bing. G40, 647. But the land must bo in jiasture at the 
beginning of tho tenancy {Qoriitg v. Oaring (1G7G), 3 ISwaii. GGl ; Bush v. Lucca, 
[1910] 1 Gh. 437). 

(a) As to the construction of such covenants, see title AaKicuLTuiiE, Yol. I., 
pp. 247—249. 

(5) See, OB to the four-course eystoni, Rankin v. Lay (1860), 2 Be G, F. & J. 
65. 


(c) This forbids the conversion of pasture into arable land {Drary v. Mdins 
(1801), 6 Yes. 328). As to such a covenant in respect of laud not for the time 
built on, see UHls v. Roioland (1853), 4 Bo 0. M. & G. 480. 

(d) It is pm'miBsible to convert nart of the faxm into a market garden, if 
other farms in the neighbourhood nave been so converted {Aleux v. Cvhley, 
[1892] 2 Ch. 253). 

(s) Ntwson V. amythies (1859), 1 F. & F. 477, 479. 

(/) Liehenrood v. Vines (1815), 1 Mor. 15, 18 ; Hood {Lard) v. Kendafl (1855), 
17 G. B. 260. As to a covenant to leave “ the turnip or fallow breaks once 
ploughed for the incoming tenant,’* see Hunter v. Miller (1863), 0 L. T. 159. 

(</) See Enoycloposdia of Forms and Procudents, Yol. Yli., pp. 517, 531, 

{h) Oafs V. Bates (1864), 3 11. & 0. 81. 
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the removal is permitted on condition of bringing back an equivalent 
in manure (i). 

1085. The object of customs and covenants as to tillage and dis- 
posal of produce is to protect the farm from delerioriitiou, and the 
tenant is now empowered to disregard such customs and covenants, 
BO far as they relate to arable laud, if ho makes provision, ns 
required by statute, to protect the holding from injury or 
deterioration (/c). 

1086. An agricultural tenant has, in certain circumstances and 
subject to statutory requirement.s, the right to remove engines, 
machinery, fencing, and other fixtures, and buildings before or 
within a reasonable time after the doterminaiion of the tenancy (Z). 

1087. "Where a tenant holds for an uncertain interest —this 
includes a tenancy from year to year (m) — and his interest is deter- 
mined otherwise than by or in consequence of his own act(/i), he 
has at comiTion law tlie right, under the name of einblcments (o), 
to the beiietit of growing crops of such species as ordinarily repay 
the labour by which they are prodecwd within the year in which 

(i) SeA Westrojip v. Ellvjoit (1881), 9 App. Gas. 81.j, 825. A covenant not 
to mow meadow land more than oiu:<* a year without an exfjcpiion of cases who) j 
an equivalent in manure is returned to the land w not ho unusual a ciovouant iia 
to form an ohjoction to tho les^■oo’s title on assigiuiiont {llf/de v. Warden (IS77), 
8 I^x. I). 72, S2, 0. A. Tho farm is not pixqudiced if the tenant rotiiiiis the 
“full oqui\alciit nmnuriul value’’ of tho pixjduce s^dd off (see Agnciilturai 
Holdings Act, 190S (8 Kdw. 7, c. 28), s. 20); but this is not u lixed yalim, und 
a stipulation for tho i-et urn of oiie-thiid tho market valuo avoids the nnceitainty. 
If the “value” of tho prodiioe is to bo returned in mannro, this probably 
means the manurial valuo {Loivndf's v. Fowniam (1857), 11 Kxch. dsT, prr 
Pollock, (Ml., and Pakke, Ih ( Aluekson and Pl\tt, U Ik, dissenting) ; ami 
US to encli covciiantB, eoe title AaiucuLTUKE, Vol. I., p. 248. As to extension of 
tho term whore tho tenant is bound to consiinie tho last year’s pi'oduco on tlie 
premises, see *S7. (ici'mainfi (Farl) v. IViUan (1828), 2B. C. 218; but more 
usually the touaufc is entitled to bo paid for nay and straw, and for imiiiuie 
loft on quilting. If ho is entitled to be paid for hay and stiaw, but not for 
manure, ho is entitled to be paid for the fonnor ut a fodder or consuming price, 
i.c., one-half the market price {Clarke v. Westrope (1858), 18 C. IJ. 785; see 
Eiicyclopasdia of Forms and Procedonts, Vol. Vlf., p. 519). As to increased 
rent payable on removal of produ<«, see Agricultural Holdings Act, 1908 (8 
Edw. 7, c. 28). s. 25; title Agricui.TUKI’., Vol. T., pp. 248-250. 

(fr) Agricultural Holdings Act, 1908 (8 Edw. J, c, 28), s. 26. See title 
AoRlcui/riTiiE, Vol. T., p. 250. 

(Z) Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28), s. 21 ; see title Auki- 
GULT17RE, Vol. L, pp. 271, 272; and see i5u/, for tbe earlier provisions of the 
Landlord and Tenant Act, 1851 (14 & 15 Viet. c. 25), s. 8, which, though not 
repealed, are probably obsolete. As to removal of lixturcs and buildings, and 
fruit trees and fruit bushes from market gardens, see Agricultiinil Holdings 
Act, 1908 (8 Edw. 7, o. 28), s. 42, reproducing the provisions stated ni title 
Aguiculture, Vol. I., p. 273. As to the right to I'emove fixtures in the case 
of other tenancies, compare pp. 421, 422, ante, 

(m) Kingsbury v. CoUim (1827), 4 liiiig, 202, 207 ; Graves v. ireZcZ (1833), 5 
B. Sl Ad. 105, 114. 

(n) The tenant is not entitled to emblenionts where his own imt determines or 
leads to the determination of the estate. In the case of determination of a term 
by forfeitnre, there is the further reason that the ten.auc} wa.s not originally for 
an uncertain interest {bavis v. Eyivn (1830), 7 Bing. 154). 

(«) See title Agbioultcke, Vol, I., p. 282. 
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tliul labour is buBlowud, tbuiif'li Ibo cro]) ina}', in oxtraordiuarjf 
HeuKuiia, be delayed boyoud thul jxiriud ( Suuli croiis are grain 
crops, roots, clover, and potatoes («/), and ho2)S (r). On the death of 
the lessee the right to emblements passes to his personal representa- 
tives (fl). 

Where the tenancy determines ])y reason of the death or cesser 
of the estate of a laiidlocd entitled for life or for other uncertain 
interest, a statutory right for the tenant to hold until the expiration 
of the current year of the tenancy is now substituted for the 
common law right to emblements (b). 

1088 > The tenant may have, either by custom or agreement, the 
right to the bouoilt of the work which has been done, but has not 
become productive, during the last year of the term. Thus ho may be 
entitled to take the away -going crops himself (c), or to receive thoii 
value from the landlord or the incoming tenant (d) ; and ho may be 
entitled to compensation for tillage, that is, for expenses and acts oi 
husbandry in general, such as seeds aud labour, fallows, and 
unapplied manure (^); and if the landlord accepts tillage and 
manure, an agreement by him to pay for it will be implied (/). But, 
apart from such custom or agreement, the tenant must, at the end 
of tile term, give up possession of the farm with all growing crops (</). 
A custom as to any of these matters is excluded by an express 
agreement which is inconsistent with it {h). The tenant forfeits his 

(/>) Oram v. Wehl (18;tS), 5 B. & Ad. LOO, US. 

{q) 1 Boll. Alir. 728, pi. 22; Co. Jiitt o'> b; lirntin v. IttiberU (1K28), 5 
B. & G. 829, 882 ; Oravet v. IVdd, su/im ; Jla%7if» v. (1868), L. B. 4 ('. I’. 91. 

(r) Latham v. Alivood (1688), Cro. Car. 010 ; Oravet v. Wdd, iiijini, nt p. 1 19. 

(iM Co. Litt. 00 b. 

(0) Landloid und Tenant Act, 1801 (14 & 10 Viet. c. 20), 8. 1 ; Huines v. 
Wflrh, lujira ; see title Aoricultuhe, Vol. T., p. 288. 

(c) WiygUtimrth v. Dallnon (1779), 1 l)oug. (K. B.) 201 ; 1 Smith, Tj. C., 
11th ed., O-IO. 

(rf) A right to take an away-going crop may operalo na a prolongation of tlio 
tenancy as to the land on which the crop is growing (Huraston v, Orerii (1812), 
16 East, 71, 81) ; or may entitle the tenant to poKKCijaion until the crop is cut 
and carried {Oriffitht v. J’liletton (18-14), 13 M. & W. 808, 860). This does nut 
prevent rocoveiry of possession of the land (/)ce d. fritters v. IlowjhUm (1S27), 1 
M^an. & By. (x. li.) 208. But whero tho cj'up is to be left at a vuluatinn, Uie 
tenant has only a right to go on the Lind to improve tlio crop {Hiriikltind v. 
Maxwdl (1834), 2 Cr.& AL 039; compare A’e I'aimrs, JUanisli/ v. Atrkdale (1890), 
39 W. B. 180). According to modoiii practice, leaving the ciop at a valuation 
is preferable to tho outgoing tenant ro-eutoiiug to take the crops ; see title 

^ORICUIiTTJRlSl Vol. lay p. h47. 

(e) Dalby v. Hirst (1819), 1 Brod. & Bing. 221 ; Jluttvn v. Warren (18«3C)y 1 
M. & W, 4fi6; aud see title Agricultujik, Vol. L, p. 24G. Where a tenant 
becomes a yearly tenatit on such of thoteims of a wiilton agrocinent as ui'O 
applicable to a yearly truancy, thebe terms will include a stipulation fur 
payment for tillages {BrockliTigtoti t. Saundtra (18(51), 18 W. B. 46 ; compare 
p. 442, ante). An alternative method is for the incoming tenant to enter to 
plough and sow during the last year of the expiring tenancy (see Milner v. 
Jordan (1846), 8 Q. B. 61d). 

(/) Martin v. Covdman (1834), 4 L. J. (K. B.) 37. 

(ff) Caldecott v. Smythira (1837), 7 C. A P- 808. 

(A) Thus a custom for the tenant to have away-going crops is excluded by 
an agreement us to such crops {Mortnton v. C/reen, atij&a) \ see title Aouicultukk, 
YeL' I., p. 245 ; and mo Clarke v. Jioytione (1S45), 13 M. A W- 762, as to custuui 
te'pay for nmniiras 
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tenant right if be quits before the determination of the tenancy (i), 
or if he takes a new lease giving a fresh tenant right ; but not if he 
takes a new lease which is silent about eempensation (fc). 

1089. At common law the tenant is not entitled on quitting to 
any compensation for permanent improvements which he has made 
daring his tenancy ; but he may be entitled to such compensation 
by custom or agreement, and a statutory right to compensation is 
conferred (Z), in respect of certain specified improvements (m). 

Sect. 2. — Building Leases, 

1090. An agreement for a building lease usually gives the builder 
the right to enter upon the land for the purpose of executing 
specified works, but no interest except a tenancy at will is imme- 
diately vested in him(7^). A nominal rent is reserved during the 
period required for building, but otherwise the builder becomes 
liable for the rent and subject to the covenants (so far as applic- 
able) which are to be reserved by or contained in the lease when 
granted. The builder becomes entitled to have a lease granted to 
himself or his nominee on the completion of the works, or some 
specified part thereof (o), in accordance with the agreement, 

(i) See title Aoricultube, VqI. L, p. 217. 

(k) Lane ▼. Moeder (188o), Cab. & El. 0*18; as to asslgiimont of tenant 
sefj title Aoricultube, Vol. I., p. 201. Whore the tenant agrees to p-iy 
illto^c^t on the amount of tho incoiuing valuation, nnd on quitting to leave au 
rniiiil value of tenant rights, this enures for the beuetit of *j. 8ubs(Mj[Uont Liiid- 
lord {WntjHnjf v. (tLntcni (1883), Cab. & P3l. 45). As to the liability to pay for 
tenant right, sco titlo Agriculture, Vol. I.. p. 240. Where there is no inconiing 
tenant the landlord must ]>ay any sums which ore due by onstoin to the out- 
going lonaiit (taricll y. (1852), 7 P^xch. 273) ; and in all cases tbe 

primury liability to make tlio ]iaTJijent i« on tho landlord {ISrwlhurn v. Fvlei/ 
(1878), ’sc. P. 1). 121); coiiiparo lUnnsei v. A'ior/oa (1883), 22 Cb. 1). 70J), 0. A.). 
Viiluation is not a condition prccoileiit to the toiiaiif'^ nj*ht to sue nnloM made 
so by tho lease [Hiirhuniith v. ir?/807i (1806), 4 P. & h\ 1083); a ybrl/ort wliere 
the vnliiutioii has becorno impossible {Clarke v. Weniroite (1850), 18 C\ lb 7ti5). 

(/) Sco Agricultural Holdings Act, 1908 (8 PMw. 7, c. 28) ; and title Aoricul- 
riTRE, Vol. I., pp. 258 et eeq.f whore the jirocediirc for obtaining eorupensation is 
fully stated. Tbe stattitory proviHions there refurrod to are now consolidated in 
the Agricifitural Holdings Act, 1968 (8 PMw. 7, o. 28), ss. 1 — 9, 13—20 ; and see 
(^athcart y. Chitbnera, [1911] A. C. 240 (proviso in a lease that no claim for 
conipensatiou should be made by tho femuit later tlian one month ]>rior to the 
deteriiiination of the tenancy, held void, os being uu agreemoiit dcpiiving the 
tenant of his statutory rights). As to compensation umiiiist u mortgagee who takes 
]n)sscBsioti whore tho contract of tenancy is not biiuulig on him, see Aginculturiil 
Holdings Act, 1 908 (8 PMw. 7, c. 28), s. 12 ; and title Aghicultckk, Vol. I., p. 263. 

(7rt) yeo Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28), yched. 1., Parts 1—3; 
see also ss. I -5; and titlo AGKTCirLTURE, Vol. 1., pp. 258—262. As to 
market gardens, see Agricultural Holdings Act, 1908 (8 Pklw. 7. c. 28), Sched. ITi. 

(w) Camden (Afu?* 7 UTa) y. BaUerOurit (1859), 5 0. H. (?«. 8.) SOS, 816; atfinned 
(I860}, 7 0. B. (N. 8.) 864, Ex. Oh. ; IJtdland {Liuhf) v. Kcrnttriylnn Vesirt^ (1867), 
L. B. 2 0. P. 565, In Qau'ke v. Chapnwn, [1903] I Gh. 659, 668, UuLLiKS, M.B., 
spoke of the builder as having at the most a kmd of licence, coupled with an 
interest in the laud, which could not ripen into owuerKhip until he had actually 
completed the biiildiiig upon the laud'’ ; but in eiTect he obtains exclusive 
possession during the building, so us to l>ecoino tenant at will, and tbe agree- 
ment usually purports to crcife such a Ifiiaiicy ; sco Phicvchtpaxlia of PorniB 
aud Prccndeuls, V»»l. VIL, p. 288. As lu tlm power of Ibo luiildev to bind the 
hind, see v. (l!*l I), 55 M tl‘». 

(y) A'.y., when the houses mo mofed lu (see LowUnr v. Zfeacer (1889), 41 
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and the form of the lease is frequently scheduled to the agree- 
ment (_p). 

Since the rent is made payable under the agreement, and the 
agreement excludes the creation of a tenancy from year to year, 
such a tenancy is not implied from payment of the rent. Hence 
the assignment of the agreement does not transfer a tenancy to the 
assignee so as to render him liable for the ront. The liability for 
tho rent is imposed only on the builder (q), and since it is imposed 
by virtue of the agreement it does not depend upon his actually 
entering into possession of tho land (r). 

1091. Upon .the complolion of such part of the works as entitles 
the builder to call for a lease, his rights and liabilities become the 
same as if a leaso had been granted ; consequently he ceases to 
hold on the terms of the building agreement, and holds on the terms 
of the lease to which he is entitled (<). If he is entitled to have 
separate lenses granted of different plots as the houses on thorn 
are built, tho same rule applies to each plot, and on the completion 
or part completion of the house, in accordance with the agree- 
ment, he holds that house as though the lease had been granted (t). 
Thus he is not subject to a stipulation in the agreement — for 
example, a power of re-entry on discontinuance of tho works for a 
specified time — which is not to he introduced into the lease (u). 
Since the grant of the lease might operate as an implied grant of 
light over adjoining land retained by the lessor, tliis implication 
requires to ho excluded by the agreement (r). But tho builder 
himself has no oatate in adjoining land comprised in the agree- 
ment, hut not yet leased, which would enable him to grant an 
easement of light over it expressly, and as against him no such 
grant will he implied (w). 

1092. The agreement may provide that if the lessor re-enters on 
the default of the lessee to complete tho buildings, he shall take 
the material and plant brought upon tho laud fur the purpose of 


Clh.D.2-18, C. A.). AstoextenRionofliino for completion, nnd an to delay caused 
by the landlord, see title UrioDiNO CoxTitAors, Enoinf-kiis, ani> Arcuitkci's, 
Yol. 111., pp. 24:1, 246; os to certificates of completion, boo ihiil., p. 2U8. 

(p) A building lease granted under tho Bottled Land Arts, 18S2, can contain 
an option of purchase (Bettlod lisnd Act, 1889 (G2 & SiS Viet. c. 3(>). As to the 
terms of the option, see ihfd., s. 2.^ A covenant to make an open space round 
houses imposes a continuing obligation to keep it open {Herbirt v. Mochan 
(I860), 12 f. Cli. It. 84). As to the obligations of the lessor under a covenant 
to mime roads and sowors, boo Manan v. Cole (1849), 4 Exeb. ,*175. 

[q) Camden (Marquia) v. Itailcrburi/ (1859), 5 C. B. (K. B.) 808, 816. 

If) Adumg V. Hwiger (1879), 4 Q. i. I). 480, 0. A. 

(s) Lowther v. Heaver (1889), 41 Ch. D. 248, C. A. ; see Strong v. Stringer 
(1889), 61 L. T. 470; compare Banitter v. Cf«5i«me(17U6), Peake, Add. Gas. 76. 

(() Lowther V. Heaver, eujmi. An assignee of a {larticular house is entitled to 
have a lease of it egantod vrithont assuming the builder’s liabiUtiea un^ the 
agreement generiuly (II tlA/nson v. Clemente (1872), 8 Ch. App. 96). See Jtagere 
T. Tudor (1860), 2 L. T. 303 ; and compare contra. Arum. (1822), 1 L. J. (o. s.) 
(CB.) 25. 

(u) Lowther v. Heaver, tupra. 

(v) See Encyolqpeedia of Forms and Precedents, Yol. YII., p. 291. 

. . (w) QuieAe v. Chapman, [1903] 1 Oh. 560. As to rights of light, see title 
EaAemsnxs and Fbofits a ntvMinta, Yol. Xl, pp. 297 ri leq. 
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the works {x\ as liquidated damages ; but in the absence of such a 
provision he is not reslii'icted to his remedy by forfeiture. He is 
also entitled to damages for breach of the agreement (y). 

Sect. 3. — Furnished Houses and Flats. 

SirB-SK(M\ 1 . — FfirnisJifd Homes. 

1093. On tho lotiUn^^ of a furnished liouso, there is an implied 
cojidition that it is in a ill slate for liahitalioii at the commence- 
menl of tlie tenancy, and if this condition is not fuHilled the tenant 
is entitled to repudiate the contract at once (a). He need not 
wait to give the landlord an opportunity for effecting repairs (b). 
It is a breach of the condition jf there are subsLantial defects in the 
drainage (r) ; or if the house or any part of it is so infested with 
vermin as to be a source of serious inconvenience to the occupants(d) ; 
or if there has been recent infectious illness, and the house has not 
been properly disinfected (<?) ; but not if there are nieroly ordinary 
defects of repair wdiieh can bo easily reraediod (/). To fullil the 
condition it is not enough that the landlord believes- tho house 
to be in a lit state for habitation ; it inusl in fact be reasonably 


(rr) As to tlio of un a^rc(*iiiontihut Hiioh plant audDiuterial shall become 
tho propuity of the Linillonl, set* title Building Contracts, F.NtirNEERs, and 
Auciutects, Vol. III., pp. ci I’.'iU- -JOi ; see ulso titles Ji vMCUUi’Tt'Y and 
Insolvency, Vol. 11., p. Iii2 ; Bills ok S.\li 5, Vnl. IIT., p. 12. The court, will 
not ill general order apecilio porformaucp of a bnildiiig as rpgfirdsihe 

works to bo cxooiitod under it (hoo p. J>79, aide; and tiilo Pi'KOiric PKitKonM- 
ANCic), espociiilly wlioro no plans huve boon upprovod (/>nit‘c v. Wehuert (1858), 
25 Bi.-av. 848] ; and as to modifying plans to suit blatutury recpiiremeiits, sue 
VuhiU V. (hsei), 11 L. T. 298. 

(;y) Mamftall v. Mavkinlmk (1898), 4(5 W. K. oSO; see /yo//(1810), 

12 Ad. & lil. 590; lie fiorrud, Hx imrte Natiilt (1881), 18 Ch. P. 522, 5'JJ), (.\ A. 
Thoie is no rolinf in oipiity agaiiiHl forfeiture for nuii-couiph-tijiu of Ihu Iniild- 
iiig.s if not orcasioiied by default of the lessor (f v. Holdsuiid (1857), 24 Boav. 
ol2) ; and the loj-sor does not noccoKirily waive the forh-iture by allowing the 
lossno to proceed with the works (7A-#'d. KotbiinfionU^utd) v. JJrintlUy (1826), 12 
Moore (c. P.), 37). But tho lossi'O may bo ontitlod. to r<4iul uiidor tho (Jon voyaueing 
and Law of Biopei'ty Act, 1881 (44 & 45 Viet. c. 41); seo p. 539, ante. 

fa) timiik V. Alarrahh (1843), 11 M. & AV. 5 ; ]Vils(m v. Finds llntUni (1877), 
2 Kx. JJ. 336. 'rho case of letting a furiiiHliCMl house has been distinguished 
from letting lenl property on llio ground that the bargain it, not so much for 
the house as tho furuituro {Sutfon v. Tvmjdr (1813), 12 M. ife "W. 52, (!5). irinitih 
V, Marrabb‘, supra^ was doubti-d in dart v. ITwaffior flSlo). 12 M. & W. 08, but 
tho distinction is now w^oU fstiiblished, though rather on the ground of the 
inbmtion of ll'o parties to bo infoiTcd from tho lin-umstancos of tho lotting 
than on that just stated, which is obviously incoiTpct (Ibi/ao?* v. Firich Hatton, 
Bwpra, nt pp. 312, 314). Possibly tho rulo does not apply to a furuinhed house 
ami grounds taken for a substantial term, such as live years {ChesUr v. PtnofU, 
Powdl V. Cheettr (1885), 62 L. T. 722). For form of agreciuont, sco Kncyelo- 
p8B(lia of Forms and Precedents, Vol. XVJl,, pp. 215 eeq. 

(b) Wihon v. Finch Hatton, snpra. 

(c) Ibid.; Harrison v. Mulct (18S6). 3 T. L. Tl. 58. 

{a) Gamphell v. Wentovk {fxrd) (1S6G), 4 F. & F. 716 (where, however, the 
iecant failed, notwithstanding strong evidence of tho pioseiico of vermin); 
Harrison v. Jl/aZcf, snpra; Smith v. Mairalle, supra. 

(e) Bird v. Gremlh {Lord) 'ISsl), Cub. FI. 317. 

(/) Mavlean v. Curi-ie (1884). Cab. & El. 361 (plaster of ceilings cracked and 
partly fallen). 
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power to 
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Fla^ 


habitable {g). The implied coudilion may be treated aleo as a 
lAorranty, and the tenant can recover damages fur the breach (/i). 
But the- condition and warranty relate only to the state of the 
premises at the commencement of the tenancy; there is no 
implied condition or warranty that they shall continue fit for 
habitation throughout the termO'). 

1094. The lessee of a furnished house is not bound to keep the 
furniture and pictures in their original positions during the 
tenancy, and he is at liberty to store pictures or other articles 
in part of the house (/;). 

Sub-Sect. 2.— Flats. 

1095. The ordinary principles which regulate the relation of land- 
lord and tenant apply to the letting of fiats so far as concerns the 
promises actually demised (1), and in the absense of express stipula- 
tion the landlord is under no liability to repair (m) ; but as regards 
parts of the building which are necessary for the convenience of all 
the tenants, and which the landlord is assumed to retain in his own 
possession, he is boiuid to use reasonable care that they are in a fit 
condition ; and for damage resulting from his failure to use such 
care, he is liable both to the tenants themselves and to persons on 
the premises by their express or implied permission. Thus ho is 
liable for injuries to a visitor to a tenant caused by the defective 
state of tlie common staircase (?»), though not for injuries through 
defect of lighting if the circumstances exclude tho implication of an 
agreement by the landlord to light it (o). He is liable fur injuries 
caused by omission to repair the roof after his attention has been 
called to the want of repair (p) ; but ho is not liable for defects in a 


to) Charsln/ v. Jones (18S9), .53 J. P. 280. 

(a) Harrison v. Malet (I88C), 3 T. L. It. 68; Cliarsley v. Junes, supra; see 
Sursm V. linherts. [1895] 2 Q. B. 395, A. 

(t) tfarsim v. Bobeits, supra; nm Maclean v. Currie (188-1), Cab. & El. 361; 
Lawson v. Clemenlsan. (1880), 1 T. L. E. 

(A) Miller v. SUivart (1899), 2 P. (Ot. of hess.) 309. 

(l) Pot legal pill posea a flat in a suparate Iiouko {Hraul v. Lanyshm, [19001 
A. 0 . 383, 392 ; wjo Yorkshire Insurance Co, v. Clai/lon (1881), 8 ti. 11. 1). 421, 
424, C. A.). Plats are asswsod to iwur i-ate as soporate hoieilitainonts (B. v. 
at. George's Union (1871), L. R. 7 Q. 13.90), so that the occupier is pritnariljr 
liable for poor rates and borough rates (see title Rates and Ratino) ; but as a 
matter of convenience the}; are freipiently pid by tho landlord, Por In li aNleil 
house duty, the entire building is treated os one dwolling-houso (A.-tf. v. 
Mutual Tontine WestminOer (Jhamhers Association (1876), 1 Ex. D. 469, 0. A ; 
see title iKirABiTKD ITousb Duty, Vol. XVII., pp. 182, 185, 195). Por form of 

for^^totting a flat, see Eucyclujiindia of Poruis and Precodeuta, 

(m) See Oolebeck v. Qinlhrs Co. (1876), 1 ft. 11. T). 234 ; and p. 501, ante 

(n) Miller v. //oncorA, [1893] 2 ft. B. 177, 0. A. ; and os to tho gromid of hold- 
ing the landlord liable t<i strangers, see Huggett v. Miers, [1908] 2 K. B. 278, 
288, 0. A. As to the liability of owners towards visitors generally, see p. 605, 
ante; title NeouobNCB; see also title Tbbsfass. 

(o) NuggeU v. Jfiers, supra; Lewis v. Bonald (1909), 101 L. T. 634. 

(p) Hargroiies, dronm «fe Co. v. Hartopp, [1905] 1 K. B. 472. If the landlord 

does work to the premises in such a way as to cause damage to a tenant he is 
imt exoused because he has emplored an independent oontiactoi iOtlill «. 
dteieteiid ffoM*!, Afcf. (1910), 102 L. T. 602). v ‘ » 
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part of the promises \rhich is not necessary for the use of the tenants, 
but is merely an additional convenience to them (9) : nor does he 
guarantee the sounduess of cisterns and waterpipes ; it is suffi- 
cient if he uses reasonable care to keep them iu order (r). Where 
Ihe landlord supplies a lift suitably constructed in the first instance, 
lie is not liable for accidents due to the nature of the lift itself («), 
nor for those due to its management unless he has retained the 
cojitrol of it (O- 

1096. The landlord’s covenant for quiet enjoyment is not broken 
by the fact that other tenants cause annoyance hy the improper use 
of their own Hats, unless this involves physical interferejice with 
the tenant’s enjoyment (a) ; nor by the erection of a 'staircase which 
in ter fores with the privacy of the flat, but does not rendf^r it 
iiiaterially loss At for occupation (h). If at the time of demise ^as is 
supplied to the preiriises the landlord cannot cut it off, not>uth- 
standing that the tenant has not reimbursed liim the cost of it. 
[le should sue the tenant for the amount (c). 

Wliere the regulations for the flats provide for the employment by 
the landlord of a resident porter, the landlord undertakes that a 
coinpolent porter shall be employed; but this undertaking is not 
the subject of specifle performance ; the remedy is in damages Ul). 

Sect, i.'- Licensed Premises. 

Sus-Sect. l.-^Mainienance of licence. 

1097. Leases of licensed premises usually conlain covenants on 
the jiart of tlje lessee intended for the protection of the licorice, and 
also, if the landlord is a brewer and the promises are to bo “ tiotl ” 
U) Ihs business, intended to create the ”lio’' and insure that the 
honoflt of it shall be assignable 0')- 

It the lossoci covenants that he will not do nor suffer to be done 
anything wherchy the licence may be forfeited or the renewal 
Lheroof withheld, this will render him and his assigns liable in 
respect of their own conduct of the promises ; but it will not render 
Lhom liable if the licence is forfeited, or if renewal is withheld, by 
reason of offences committed by an iiuderlossoe or his servant 
To render them liable in tliis event the covenant must either extend 


{q) Ivayv. Hedges (1882), 9 Q. 13. D, 80 (defectiveifencing to roof ^^llirih WM 
used as a drying-giouiid). 

(r) Cor&tairs v. Taylor (1871), Ii. B, 6 Exfli, 'JIT ; and seo p. 50 1, a?ite. 

(a) Powdl V. Thorndike (lOlo), 102 L. T. (5UO. 

(<) MaUhieaon v. J^dlockf [1010] J3. C. 11 ; see Htcer v. aS^. James's Prudcniial 
Chambers ro. (1887), 3 T. L. K. oOO. 

(a) Jaeger v. Mansions Const diiln ted. Lid. (1903), 87 L. T. G90, C. A. 

(5) Brmvney. Flower^ [11^31] ^ 219. 

(c) limey v. (1893), 9 T. L. B. 335. 

(d) Ryan v. Mutual Tontine Chamhers Association, [1803] 1 Ch. 

110, 0. A. 

(«) As to usual covouants ” in a loaso of a pnblic*Uouse, seo p. .388, ante. 

(/) Wilson V. Twamley, [1004] 2 K. 13. 99, 0. A. ; see liryani v. HmitMcJs da Cb., 
[1890] A. 0. 442; Muinford v. WalJrer (1901), 71 L. J. (K. IJ.) 10. As to 
offoncoR wbioh iiiiiy result iu a loss of licuuu'o, see title lc^'inq j4qU0R8| 
pp. 107 et seq., ante. 
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Landlobd and Tenant. 


Sect. 4 . 

Licensed 

Fremlses. 


Usual 

covenauts as 
to licence. 


Bpccilically to tlio coudnct of an underlessee or other occupier (jf), or 
nuist be an absolute covenant that the preTnises shall be so con- 
ducted that the licence shall not be forfeited nor the renewal 
refused (/i). If the covenant extends to conduct whereby the 
renewal may be iinpnrilled, an entry of a conviction will probably be 
a breach (i). On the letting of a public-house by parol there is no 
implied agreement that the tenant shall do no act whereby the 
licence shall be forfeited (A). 

1098. The lessee usually covenants to keep open the premises at all 
lawful hours (/), and to apply for and use his best endeavours to obtain 
a renewal of the licence {vi% or to keep the house open as a public- 
house. Pie commits a breach of the last covenant if, on a renewal 
being refused, he makes no attempt to have the decision reversed {n). 


For a form, eeo EncyclopaDdia of Poms and Precodi'nts, Vol. Vll., p. 372. 

\h) See IhyarU v. Hanvock Co., [1899] A. C. 442 (wliero tiio covonaxit wag 
divided into three partn, of which the first, relating (so it was hold) to forfeiture, 
was absolute ; the second, relating to non-renewal, was not aKsoluto. Ilcnewal 
was refused owing to the conduct of the undertenant, and the assignee of the 
lease was not liable). A covenant that the leasee will at all times during 
the term, conduct the demised premises in a proper manner is absolute, 
and is brokeu if the licence is lost through the conduct of an underlessee 
(Palethorite v. Jlame lirtwery Co., IM., [1900] 2 K. 6, C. A.). But a covenant 
to traiisi'er the licence at ilie end of the term is not bi'ok«m if the licence has been 
lost through the conduct of an uruler](;8'-oo, and the lessee has used his best 
endeavoui’s to save it ( Williamsm v. /sso/t (1909), 2o T. Jj. 11. oH). A covenant 
to insure against the *Moss” of the licence will extend to the risk of non- 
renewai in consequence of tho licence not being requircil by the neighbourhood 
(iriZ/mms V. Lasscll aud Sharmtw, LitL (1900), 22 T. L. 11. ‘i llf). 

(t) Under tho Inrincr practice the incuiriiig of a conviction which was not 
inuoised did not endanger flio liconco, so us to bo a broach of a covenant not to 
do anything that might “ sdh'ct, loosen or make \onr* the liceiico ( 11 Wtr v. 
7\hoU (1870), 1 Ex. J ). 20.1, (3. A.) ; or that might afford a “ giouiul of jn-etoxt ** 
whereby the licence should be “ suspended, discoiil:niK*d, or forfeited*^ {Plvei- 
vfotid y. ///d/ (lSiS9), 20 U. B. J). 35); but the indorsing of two convictions, 
though possibly not of one only, wu** a breach [Uartnanji v. J^owhU (J''^9l), 60 
Ij. J. (ci. n.) 628) ; sco also Motire v. flvhinsoti (1878), 48 B. •!. (q. Ji.) 156. 

(A) ^faw V. IhiuJinarsh (1873), 2S L. T. 614. 

(l) See Encyclopaedia of Porins and i'recodoiits, Vol. VI f., p. .372. As to 

•• usual covenants,’' see p. 388, ante. A covenant against carrying on any trade 
other than that of a licensed victualler is usual ; see HmnUt v. Womidc (1828), 
7 B. & (J. 627. Any attempt by tho lesseo to reduco tlie drinking will be 
restrained by injunction [Daiiford Jirewery Co., Ltd. v. Till and iTudfriy (1906), 
95 L. T. 636, C. A.) ; though tho covenant in its entirety will not be thus 
enforced ( //oo/<er v, (1840), 11 yim. 47). Whoio the renewal of tho 

licence is refused on the ground th.at it is not necessary (sco title Intoxicatino 
Liquoks, p. 62, an/e), this dries not put au end to tho loaso, and tho rent 
continues to be payable ((rrtxnedtcA; v. Hweetfinan, [1900] 2 K. B. 740) ; and where 
a reversionary leaso is gi anted and tho liconco is forfeited duiiug^ the con- 
tinuance of the prior lease, the rent under the rcvorsioiiury lease is pa3*abl6 
when it falls into pos.««e^slo^ {Ilium v. Andty (1900), 64 J. P. 184 ; oompare 
Hart V. AttoI (1903), 6 P. (Ut. of yess.) 36). The lease may be marie determinable 
in the event of the licence being withdrawn ; see WiUiaiM v. Laasdl and 
Sharman, Ltd,, aupra, 

(m) See Bryant v. Hancock A Co,, wiyra. An executor, if ho is willing to 
transfer the licence, and if he delivei's up possession, which is accepted by the 
landlord, is not liable for loss of the licence due to his omission to obtain an 
interim transfer {firon^n v. WaUoit, [1904] 2 1. K. 218, C. A.). As to interiio 
transfers, soe fitle Intoxicatino Ijoxjoiis, pp. 26, 47, ante, 

(m) Linder v- I^or ( 1 838), 8 0. & cl8. 
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Goveneoits relating to the management of the premuee run 
with the reversion, and hence the assignee of the reversion is 
entitled to take advantage of them (o). 

Sub-Sbot. 2 . — Tied Emm CovenanJe^ 

1099. A covenant by the lessee of licensed preniises to obtain all 
liquor required for his business from the lessor con be effectively 
entered into ( p) ; but it is subject to an implied condition that the 
lessor is ready to supply to the lessee liquor such as he reasonably 
requires in kind and quality, and at fair and reasonable prices (q), 
and if this condition is not fulfilled the lessee may obtain his 
supplies elsewhere (r). The covenant is sometiifies enforced by 
reserving an additional rent while it is broken or by allowing a 
redaction of rent while it is observed. But this does not prevent 
the covenant from being imperative— at any rate, where there is a 
proviso for re-entry on non-performance — and the lessee has not the 
option of paying the additional or the unreduced rent and of dealing 
with another brewer {»). 

1100. A covenant binding the lessen to purchase liquor only from 
the lessor is capable of running with the land, so that the burden 
will devolve upon the assignee of the term and tlie benefit will pass 
to a grantee of the reversion (t), and this is so whether in either 
case “ assigns ” are mentioned or nut (a). 

So far as tlie covenant is in substance negative it will be enforced 
by injunction (h), and since the intention is to bind the premises into 
whosesoever hands they may come, the covenant will be so enforced 
against a sub-lessee with notice, notwithstanding that it purports 
to bind the lessee and his “ assigns ” (c). Moreover, apart from the 
question whether tbe covenant runs with the land, the assignee of 
the reversion can enforce it if he alsu takes an express assignment 
of the covenant {d). 

1101. If the covenant binds the Ic.sBee to take liquor from the 
lessor and his assigns, being successors in his business, then 
assigns of the reversion cannot take the benefit of the covmiaut 


(o) Fleetwood v. Hull (1889), 23 Q, B. D. 35 ; p. 586, post. 

\ p) Such coveii»iitj3 wore iit first viewed with disfavuiir, ns beinp^ prejudicial 
to the public welfare {Coopery. TwibUl (1612), 3 Camp. 286, n. (a); Thirnfon 
V. Sh&rati (1818), 8 Taunt. 529) ; but their validity is well eslabliMhed. Fur 
furm of covenant, see Encyclopicdia of Forms and Precedents, Vol. p. 385. 

(ff) Noakea A Co., Ltd, v. J)ay (1905), reported [1910] 1 Ch. 270, n., C. A.; 
Courage A Co., Ltd. v. Carpenter, [1910] 1 Ch. 262. 

(r) Udeomhe v. Hewaon (1820), 2 Camp. 391 ; Thornton v. Sherratt, aupra; 
Kdmck V. Eawkea (1881), 18 Ch. D. 199 ; see Weaver v. Seaaiona (1815), 6 Taunt. 
154 ; Stancliffe v. Clarke (1852), 7 Exch. 439. Soinotifnes an express proviso to 
the same effect is inserted (see Doe d. Calvert v. Ddd (1830), 10 B. A C. 849, 651 ; 
Clegg v. Eanda (1890), 44 Ch, D. 503, 516, G. A.). 

(s) Ilanhnry v. Cundy (1887), 58 L. T. 155. 

) Clegg v. Ilanda, aupra ; see p. 585, pod. 

(a) White V. Southend Hotel Co., [1897] 1 Ch, 767, G. A. 

\h) Clegg v. Uanda, aupra, at p. 519 ; and see title Injubotion, Yol. XVU., 
p. 239. 

(c) John Brothers Ahergarw Brewery Co. v. Holmea, [1900] 1 Ch. 188. 

(cQ Clegg v. Handa^ aupra, at p. 518. 


Sbot, 4, 

Licensed 

Premlsee. 


Tied home 
covenants. 


Devolution of 
burden and 
benefit of 
covenants. 


IjAbility to 
assigns of 
business. 



674 


JjAKDliORD AND TENANT. 


sicoT. 4. unless they are also assigns of Uie buBinesa (e). The covenant may 
Licensed be further restricted by requiring them to carry on the baainess at 
PreviseB, the particular brewery to which the premises wore ori^nally tied (/ ). 

But in the absence of special restriction it is sufficient if they are 
assigns of the business generally; and if the reversion and the 
business are assigned together, the assignee is entitled to the benefit 
of the covenant, notwithstanding that he carries on business at a 
different place and that the lessor’s brewery is closed (<7). If the 
reversion is assigned, and the business retained by the lessor, the 
lessee comes under no liability to the assignee of the reversion, bnt 
lie remains liable to the lessor (/>) ; and if the business is assigned 
and the reversion retained by the lessor, the lessee is still liable to 
the lessor, who alone can suo on the covenant, though the lessee 
satisfies his liability if he takes liquor from the assignee of the 
business (i). 


Liabilily to 
aBBigiia of 
reversion on 
covenant not 
incident to 
butiueBi. 


1102. If tho coveuaiit binrls the losses to taI<o liquor froiii the 
lessor siiTiply, without reference to his business, the benclit of tlie 
covenanl is not necessarily incident to the business. Jt will pass 
upoti an assignment of the reversion together with the business (/c) ; 
but it will pass also with the reversion although the reversion and 
the business are severed, and wlietber the business is retained by 
the lessor or is assigned by him in a different direction ({). For 
the benefit of tho covenant to pass, it is not necessary that the 
lessor’s business should be given up. Even though it continues, 
the lessee’s obligation is to the new reversioner, and no longer to 
the lessor (in). Nor is it necessary that the reversioner should hini- 
Belf carry on a brewery business. He can qualify liimself to take 
the beneiit of the covenant by purchasing beer and reselling it (?»)• 


(r) Itirmniffhani fimrtrte't, Ltd, v. Jameson (ISUS), (»7 Ti. J. (cii.) 0. A., 
wlioro the phrase “successors in business” was hold to qualify the word 
“assigns” iiitroducpd into tho covenant by the definition clause. As to 
covenants running with Iho land, see pp. 584 ti scg., jmt. 

{J J Doe d. Calvert v. Jieid (ISliO), 10 & 0. K41), wliero tho covenant was to 

take neer from the lessors or their snccessors “ in their liifc or preseTit trade of 
brewers.” This was held to bo restricted to tho busines-s carried on at the 
lessuis' brewery, and tho covenant did not bind the lessee iifter tho bu.sinoss hdd 
been assigned and the brewery closed. But the decision has boon confined to 
the particular case. To ensure such a restriction the brewery should be 
specifically mentioned ; see Ciegg v. Tlavda (1800), 44 Ch. I). o03, d1 7, C. A. ; 
Manchester Dreivery Co. v. Cocnnba, [1901] 2 Ch. 008, 013. 

Ig) Manchester Jirewery CV. v. Cotmhs, supra. 

! h) Birmingham Breweries^ Ltd. v. Jameson^ supra. 

i) White V. Southend Hotel Co., HSOT] 1 Cli. 767, C. A., where it was held 
that tho lessee was entitled to Ihe benefit of n proviso for reduction of rent 
so long as he took liquor Trom the assigns of the business. It was su^^cstod 
that damages in an action ])y ifie lessor lor breach of tho covonaxit would not 
nocessarily be nominal. The assignment of the business did not include an 
assigiiment of the covenant, and even if it had, such latter assignment would 
have been ineffectaal; see ibid., per liiOBY, L.J., at p. 774; sm guare; and 
compare Clegg v. Hands, supra. 

fi) John Brothers Abergarw Brewery Co. v. Holmes, [1900] 1 Ch. 188. 

(/) Oleag v. Hands, supra. 

(m) This follows ftom the circnrastance that the covenant runs with the land, 
s^e p. 5S5, post; the \e.tme is only bound to Iho rovorsionor for the lime l)eing. 

00 V. Hands. Awpru. In this caso tho lonsors at time of the deinjifft 
^cio theineelyos purchasing part of tho boor which tlu')' supplioff, 
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’ ' Srot. 5. — Spoi'linfl Rijfhis. 

1103. A sporting Iorho anthorises the lessee to enter upon land 
for the purpose of killing game or fishing, and to carry away the 
game which he kills or the fish which he catches, and is in effect a 
licence coupled with a profit a prendre (o). 

To create an effective- legal right the lease. must be by deed (p), 
though on a verbal letting of lands the owner can reserve the gtnne 
to himself (g); and an agreement for the grant of a sporting 
lease should be in writing (r); but in the absence of writing, 
it may be enforceable on the ground of part performance (s). 
If there has been actual enjoyment under a parol grant of a 
right of shooting (t) or fishing (n), the rent can be recovered in 
an action for use and occupation, and the lessee is liable under 
the stipulations in the grant (a). Whero the lease is by deed, 
the benefit of a covenant by the lessee — such as a covenant to 
leave the land as well stocked with game as at the time of the 
demise — runs with the reversion {b). A yearly tenancy of sporting 
rights may be created by payment of rent, but the tenant is only 
entitled to a reasonable notice to quit, and not to the customary six 
months’ notice (c). 

Sect. 6. — Other Property. 

1104. Certain other clasaos of property, the leases of whi<‘.h 
require special consideration, are dealt with elsewhere (d). 

Part XV. — Assignment and Devolution of 

Leases. 

Sect. 1. — Right to Assign or Underlet, 

1105. A leasee for years or a tenant from year to year or ollior 
term has, in the absence of provision to the contrary, the right to 

(o) Wickham v. Hawker (1840), 7 M. & W. 68; Kwurt v. Graham (1850), 

7 II, Tj. Cub. 331, As to tne oiioiation of Hiirh leases anil the rights nrirfing 
therefrom, see generally, p. 4i29, ante ; titles Easbmtjnts nnd a J^renduk, 

Vol. XL, pp. 336 afry. ; Ei8irEKU?s, Vol. XI V.,pp. 583tf W7 . ; Game, Vol. XV., 
pp. 218 et srq, ; and see lirowne v. *SV/f/o (AlarguU) (1859), 10 Ir. Ch. JL 1. 

(p) See titles EA.'iEMEN'rs and PiiortTS a Prenjihb, Vol. XI., p. 341 ; 
PiBifBRiBS, Vol. XIV., p. 684 ; Game, Vol. XV., p. 219. For form of lease 
see Kncycloppedia of Forms and Precednnls, Vol. VII., pp. 613 et set/. The 
shooting tenant is not entitled to interfeio with the land (ei/., by bui'ning 
heather) in order to stop a fire ; except so far ns such intorfereiicc' is in fact 
iiocossary for the i>ruteution of his shooting rights (Cope v. Sharjte (1911), 104 
L. T. 718). 

(a) Jove^ V. Willinme (1877), 36 L. T. 659. 

M Webber v. Lee (1882), 9 Q. li. 1). 315. C. A. 

h) See McManus y. Cooke (1887), 35 Oh. D. 681. 

(0 TomlinAonr, Day (1821), 2 Jlrod. & Bing. 680; Daives ▼. Dowling {1^14)^ 
22 W. B. 770. 

(m) Holford V. Pritchard (18-19), 3 Exch. 79.3, 

(o) See Adams t. Clutterhuek (1883), 10 Q. B. D. 403 ; and p. 442, anfe. 

h) Hooper v. Clark (1867), L. R. 2 Q. B. 200. 

(e) Lowe v. Adams, [1901] 2 Gh. 698 ^here a month's notice to determine 
^ fmootlag tenancy, given et the end of tne season, was held to be sufficient). 

(<f) As to allotments and small holdings, see titles Allotbcents, Vol. L, 
p. 364 ; Small Holdinos amd Small l)WELu:<fas. As to mining leases, see 
title hhNES, Minerals, and Quajruies. 
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Sbot. 1. assign his term or tenancy, or to create Rnb-IeaBesotBub-telS|ncieB(e) ; 
Bight to but a reslraiat on assignment or underletting is valid, and such 
Assign or restraint may be created eitlier by condition making the lease void 
Underlet, in those events (/), or by covenant not to assign or underlet (jir). 

Whichever form the restraint takes, an assignment in breach of 
the condition or covenant is not void. It is effectual to vest the 
term in the assignoo, but the lessor can treat the assignment as a 
cause of forfeiture provided, in the case of a covenant against 
assignment, that it is accompanied by a proviso for re-entry (h). 


Covenant 
AgBinst 
nnignmciit nr 
parting with 
poMGMion. 


1106. A covenant not to assign ” (i), or not to assign or other- 
wise part with ” (A;), the promises is only broken by a legal assign- 
ment for the entire residue of the term. Consequently the covenant 
is not broken by a declaration of trust of the premises in favour of 
a third person ({)» or by the deposit of the lease as security for an 


{e) See iPoe d. Mitchiusnn v. f lTf*8), 8 Term 57, 60; Churchy, 

Brown (1808), 15 \ch. 258, 26'i. Siinilariy, an ugreeiueut for a Leuso, or an 
option to rorpilro a louse, or a renewal of a lo:i«;o is as.sigiiable {Tolhurst v. 
AaaiH'iaied Borifand Cement Manufartarers (1900), Tofhuntt y. Js'ioi'iated 
Ptrrtlavd Cement Manufadurers and Impentd PotUaiul Cement Co., [1008] A. 0. 
414, 423). But un assignment by a tenant at will detonniiios the teniincy so 
soon as the landlord has notice; see p. 437, ante. As to dodiuatiou by a lessee 
of a right of way, see title Highways, Streets, and Bridges, Vol. XVL, 
p. 35. For forms of as.'^igiiment, see Eucycloprodia of Forms and Precedents, 
Vol. XIL, pp. 831 ft 8&f.f Vol. XV31., p. 895. 

(/) See hned. Hewniker v. f raff (1828), 8 B. & 0. 308. But since forfeiture 
is a niattor atricti jmni, an assignment which is void does not givo causo lor 
forfeiture {Doe d. Lloud v. PoiveU (1826), S'B. & C. 308, 313). 

(jff) Pauly. Nnrae (1828), 8 B. & C. 486 ; see He Johnsnu, Kx jiarte Bhiehett 
(1894), 70 li. T. 381. The covenant may be binding notwithetuiidiiig that tho 
iesMor has re-entfi*ed on part of the land {Colhua v. (1651 ), Stv. 265). 

(h) H't/?ia7fW V. AaWc(lS68), L. B. 3 Q. B. 7l>9; hut soo Klhott v. dtihubon 
(1866), L. B. 2 Q. B. 120, 126. This is in ncconlancu with tlio rule that it m 
at the lessor's ojftlon whether a forfeiture shull uvoid the louse (see p. 530, 
ardc). The statement of Holroyd, J., in Paul y. Nnrae^ supra, that 
an assignment in breach of condition is void is not now correct (seo ifomnnjh- 
more {Karl) y. Forrest (1871), 5 I. B. C. L. 443, Ex. Ch.) In Ireland tliere is a 
^tutury prohibition of assignment in broach of covenant (fjandloril and Tenant 
Law Amendment Act, Ireland, J860 (23 & 21 Yict. c. 154), s. 10, and on thin 
ground the assignment has been held not to pa.ss the term, though it is none the 
loss a ground for forfeiture {Clifford v. Reilly (1870), 4 1. B. C. L. 218 ; Donoutjh- 
m&re {J^Jarf) v. Forrest^ supra; Tobin y. Cleary (1875), 7 T. B. 0. L. 17, 0. A. ; 
Woyan v. Doyle (1883), 12 L. B. Ir, 69). In Douonylnmre {Earl) v. Ftxrrest, supra, 
it was suggested that a limication ^ the lessee and his licensed assigns wouh) 
prevent the term passing to an unlicensed assign ; but this is tho coiistriiction 
which tho law gives to assigns (see Weathtrall v. Ceeritnj (1806), 12 Ves. 504, 
511) ; ueveilbeless it docs not, it is believed, i>revofit the assignability of the 
term. 

(/) Gentle v. Faulkner, [19(K)] 2 ft. B. 267, C. A. An assignment of a green- 
house which tho lessee is entitled to romovo is not a forfeiture {Moss v. Jaim 
(1877), 37 L. T. 715). 

(&) Doe d. Piit V. Hogg (1824), 4 Dow. & By. (k. b.) 226, 229 ; boo S. 0., suh 
nmn. Doe d. Pitt v. Laming (1824), By. & M. 36. But in a mining lease it is 
a breach if the lessee gives to a thiid person the right to got and carry away 
part of the minerals {Alosfyn y. Manger (1901), 17 T. L. B. 199); see title 
Mines, Minerals, and Quarkirs. 

(2) The declaration of trust is not oonvertod into an assignment by the 
Judioatuxe Act, 1873 (36 & 37 Viot. o. 66), s. 24 (4) {Gentle v. Faulkner, eupra)- 
Siekarda v. Oramhay (1892), 6 T. L. B. 446, so far as to the contrary, is over 
ruled 
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advance (H). A.c<>^iiaiit "not to assi^ orpartvith the posseB' 
fiion of the premises ” goes further and is broken if the lessee makes 
an equitable assignment of the lease and places the assignee in 
possession (n). The retention of possession by one partner alone on 
a dissolution of the partnership is not a breach of a covenant against 
assignment contained in a lease to both (o) ; but if one executes a 
formal assignment to the other this is a breach (p). A covenant 
not to part with the possession of the premises is not broken by 
the lessee parting with a part of the premises (q). 

1107. A covenant against assignment is restricted in its operation 
to voluntary assignments. Hence it is not broken when the lease 
is taken in execution (r), provided the execution is botiit fide (s) ; nor 
when it vests in a trustee in bankruptcy (t) ; nor when it passes on 
the death of the lessee, whether as part of his personal estate (a), 
or under a specific boqnest (b) ; nor when it is acquired by a public 
body under the Lands Clauses Acts (c). 

U 08 . A covenanli againat asBignment entered into by the lessee 
on his own behalf only is not binding upon bis personal representa- 
tives (d) or assigns {e) ; but if executors and administrators are 
mentioned the covenant is binding on them (/) ; and if “ assigns 
are mentionedi the word includes voluntary assigns inter vivos, but 


(m) Doe d. Pitt v. Hogg (1824), 4 Dow. & By. (k. b.) 226^ 229 ; Re ffand. 
Ex parte Codta (1836), 2 iJcnc. 14 ; Ex parte Drake (1841), 1 Mont. D. & De G. 
639 : M'Kay v. HTNally (1879), 4 L. B. Ir. 436, G. A. ; compare Swanley Coal 
Co, V. Denton^ [1906] 2 B. 873, C. A. 

(n) The eale of the business on the premises to a company is not a breach if 
the possession of the premises is retained by the lessee, notwithstanding that 
the company uses them {Peebles v. Crosthwaiti (1897), 13 T. L. B. 198, (7. A.), 
As to a covonunt not to charge or incumber, see Croft v. Lumlcy (^1858), 6 
H. L. Gas. 672. For form of covenant not to assign or underlet, see Encyclo- 
psedia of Forms aud PrccedontB, Yol. YU., p. 196. 

(o) Bristol Corporation v. Westcoit (1879), 12 Gh. D. 461, C. A. 

(n) Varley v. Coppard (1872), L. B. 7 G. P. 606 ; Lan^on v. Henson (1905), 
92 L. T. 806; doubted in Bristol Corporation v. Westcotf^ supra. 

{q) Church v. Brovm (1808), 16 Ves. 268, 265; Grove v. Portal, [1902] 1 Ch. 
727. 

(r) Dee’d, Mitchinson v. Carter (1798), 8 Term Eep. 67. 

( 0 ) Doe d. Mitchinson v. Carter (l799), 8 Term Bep. 300. 

(f) Doe d. Ooodhehere v. Bevan (1816), 3 M. & S. 353, 360. See Weatherall v. 
Oeering (1806), 12 Vos. 604 ; Doe d. Cheere v. SmitK (1814), 6 Taunt. 795 ; and 
title Bankrijftct and Insolvency, Yol. 11., pp. 88, 149, isO. 

(o) Seers v. Hind (1791), 1 Yee. 2M. 

(6) Crusoe d. Blencowe v. Bughy (1771), 3- Wils. 234, 237 ; Doe d. Ooodhehere 
V. Bevan, supra, at p. 361 ; see Fox y. Swann (1666), Sty. 482. Oiiginally the 
covenant forbade a devise {Windsor {Lord) v. Burry (1682), Dyer, 46, pi. 3, n. ; 
Parry v. Ilarheri (1639), Dyer 45 b. 

(r) supper v. Tottenham and Hampattad Junction Rail. Co. (1867), L. B. 4£n. 
112. See title CoMftjlsort Pcrcitabe ov Land and Compensation, Yol 
Y f.. pp. 36, 68. 

i d) Seers v. Hind, supra, 
e) See p. 686. post 

/) Roe d. Qregson v. IJairison (1788), 2 Term Bep. 425. If “ assigns** 
y are mentioned, executors or administrators may novei'theless be bound as 
voluntary assigns in law {Mare's {Sir William) Case (1684), Oro; Elia. 26) see 
Doe d. Goodh^sre v. Bevan, supra, 

H.L.— XVIII. 
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Landlord and Tenant. 

not involuntary assigns, such as a trustee iu bankruptcy, or an 
execution creditor (g), nor does it include an underlessee (h). 

1109. A covenant against underletting is not broken by a letting 
of lodgings (t) ; but it is broken whenever the lessee parts with the 
exclusive possession of the premises or, if the covenant is so worded, 
any part of the premises, to an undertenant (k), though, if it is 
against underletting simply, an underletting of part is no 
breach (1). A covenant not to underlet is broken by an under- 
letting from year to year(m). To constitute a covenant against 
underletting it is not necessary that words appropriate to under- 
letting should be used ; it is suilicieut if the covenant prohibits a 
disposition for a part only of the term (n). But the court is strict 
not to let a condition of forfeiture go beyond the proper meaning ol 
the words, and in the absence of reference to a mere change oi 
occupancy, or to a disposition for part of the term, words primarily 
importing assignment will not include underletting (o). On the other 
hand, words which are appropriate to underletting may have their 
scope widened, and may extend to assignment, if they are intended to 
be applicable to an alienation for the entire residue of the term (p). 

(ff) Dot d. Goodhehtre y . Bevan (1815), o M. & S. 353, at p. 358. In Dyke y. Tayhr 
(1861), 3 De G. F. & J. 467, 0. A., on appoal against an interlocutory injunc- 
tion, this was not treated as clear. A lotting by a reedyer under the diroction 
of the court is perhaps not a breach (see Itogera y. Baitman (1841), FI. & K. 432) 
fA) ViUitra v. Oldcom (1903), 20 T. L. R. 11. 

(»■) Doe d. Pitt V. Laming (1814), 4 Camp. 73, 77. As to lotting cottages on 
the promisoB to labourers, seo Browne y. Sligo {Riarquia) (1859), 10 Jr. Uh. B. 1. 

iji) Roe d. DingUy y. SaUa (1813), 1 M. & S. 297 ; compare Qreenalatle v. 
Tapacott (1834), 1 Cr. M. & B. 55, 59. To constitute a breach there must bo a 
Kubstantial parting with a substantial part of the promiseB {MnahiUr y. Smith 

i l887), 3 T. Ij. K. 673). A mere adyertisiiig for a tenant is not a breach 
Gourlay y, Somerset {Dwee) (1812), 1 Ves. & 13. 68). A statutory body in whom 
the term is vested is sulnect to the restiiction of the coyenaut {Metroj^otitan 
Water Board y. Solomon ^ j]1908] 2 Oh. 214). The mere fact that a third person 
is in occupation is not evidence of a broach of covenant if ho alleges that he is 
tenant to some one other than tho lessee (Doe y. Payne (1815), 1 Stark. 86) ; 
hut if he appears to bo tenant to tho iossae thi.s is prirnd facie evidence of under- 
letting (Doe d. Jliiidly v. Jhcharhy (1803), 5 Fsp. 4). 

(1) Wifaon y. Rosenthal (1906), 22 T. L. B. 233. 
fm) Timme v. Baker (1883), 49 L. T. 106. 

\n) Doe d. HcBand y. Woraley (1807), 1 Gamp. 20 (proviso that the lessee 
should not assign or otherwise part with the promisos or any part thereof for 
the whole or any part of tl^ term) ; Dumftck v. ShowelVa Brewery Co, (1898), 79 
L. T. 329, C. A. (proviso for re-entry if the lessee did any act wheroby the premises 
became vested for tho whole or any part of tlio term in any person other than the 
lessee, broken by a sub-lotting from yoar to year). The grant by the lessee of a 
theatre to a third person of the excliisiv'e use of the refreshment rooms and bars is 
not a breach of u covenant against assigning or parting with tho promises or any 
intorost therein (Dahf v. Bdwardea, Warr & Co, y. FduHirdu (1900), 48 W. B. 360) ; 
^ as to leasing boxes in u theatre, see Croft v, Lumley (1858), 6 11. L. Gas. 672. 
(o) Cruaoe d. Blencoive y. Bughy(Vlll\ 3 Wils. 234 ; 2 Wm. 131. 766 (covenant 
not to assign, transfer, or sot over, or otherwise do or put away witii ” the 
icaso or the demised i)rcTnises); Church v. Brown (1808), 15 Ves. 258, 265; 
compare KinneraUy v. Crpe (1779), 1 Doug. (ic. B.), 56. 

(p) Greenaway y. Adama (1806), 12 Yes. 395 (covenont not to “ let, set, or 
demise the promises for tho whole or any part of the term”). But the words 
set or let” alono, without reference to the whole of the tom, forbid nnder- 
bttiiig only end leave the lessee free to assign (Re Doyle and O' Harare Contract, 
||1899j 1 X* B 113)* 
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A forfeituro mil be incurred although the underletting is only a 
mortgage by way of eub-deiuise (9). 

lUO. Where a lease contains a covenant or condition against 
assi^ing, underletting, or parting with the possession of the 
demised premises without licence or consent, the covenant or con- 
dition, unless the lease contains an expressed provision to the 
contrary, is to_ be deemed subject to a proviso that no fine or 
sum -of money in the nature of a fine shall be payable for such 
licence or consent. This does not preclude the right to require pay- 
ment of a reasonable sum for costa (r), nor does it prevent the lessor 
from requiring the assignee to covenant to pay tKe rent and perform 
the lessee’s covenants during the residue of the term (s) ; nor, in 
the case of a lease granted under a building contract, from requir- 
ing a deposit as security for the completion of the works (t) ; but it 
precludes him from demanding an increased rent (a). If consent is 
refused except on payment, the lessee is entitled to assign without 
consent (jb) ; but the above provision does not make payment of a fine 
for consent illegal, and if the lessee pays it,' not under protest, he 
cannot require repayment (c) ; and if the assigneo has covenanted to 
pay a sum in the nature of a fine, he is liable on the covenant {d). 


SxoT. 1. 

Bight to' 
Assign or 
Underlet. 

ConditionB 
of leaaor's 
consent to 
assignment. 


1111. A covenant against assignment or underletting without tlio Arbitrary or 
lessor’s consent is frequently qualified by the proviso that such nnrea»=onahic 
consent shall not be arbitrarily or unreasonably withlield. The oVcomwnt!* 
provioo is not construed as implying a covenant on the part of the 
lessor not to refuse his consent arbitrarily or unreasonably ; but if 
in fact it is so refused, the result is that the lessee is at liberty to 
assign without the lessor’s consent (€); and he can obtain a 
declaration by the court of his right to do so (/). I'he effect is the 


(7J Serjeant y. Naeh, FitfdA Co., [1903] 2 K. B. 301, C. A. 

(r) Couveyaadiig and Law of Property Act, 1892 (55 & 56 Vict. c. 13), b. 3. 
As to line,” Boe Oonveyaueiiig and Law of Property Act, 1881 (44 & 45 Viet, 
c. 41), 8. 2 (ix.) ; Waile v. Jenniiiya, [1906J 2 K. B. 11, 18, (J. A. As to the right 
of the iesBOT to iusist on payment previously to this enactment, see fliltou v. 
Tijijier (1868), 18 L. T. 626. The Conveyancing and Law of Projiorty Aft, 
1892 (55 & 56 Viet. c. 13), applios to all leases, whether uindn before or after 
the Conveyancing and Law of Property Act, IKSI (41 & 4o Yict. c 41), or not 
{West V. &wynne, [1911] 2 Ch. 1, 0. A.). For form of consent, see Encyclopsedia 
of Forms and Precedents, Vol. VIL, p. 678. 

(a) See Waite v. Jenninae, supra. • 

it) Re Cosh's Contract, [1897] 1 Ch. 9, C. A. 

(a) Jenkins v. Price, [1907] 2 Ch. 229; the point wosnot decided on appeal, S. 0.| 
[1908] 1 Oh. 10, C. A. 

(5) Andrew v. Bridgman, [1908] 1 K. B. 596, G. A. ; see Wuite v. Jennings, 
suj^a, at p. 16. 

(c) Andrew v. Bridgman, supra ; West v. Chwynne, supra ; see JenkinsY. Price, 
supra. 

(d) Waite v. Jennings, supra. 

\e) Treloar v. Bigge (1874), L. E. 9 Exch. 151 ; Hyde v. Warden (1877), 3 Ex. D. 
72, C. A. ; Sear v. House I^opertg and InvesiTnent Society (18K0), 16 Ch, D. 387. ' 
(/) Young v. Ashley Gardens Properties, Ltd,, [1903] 2 Ch. li2, 0. A. ; Beans 
V. Levy, [1910] 1 Oh. 452 ; and he is entitled to the costs of the action for this 
purpose {Yvun^ v, Ashley Gardens Properties, Ltd., supra; West v. Gwywns, 
supra, overruling on this point Jenkins y. Price, supra, and Evans v. 
Levy, supra). Even without such decimation he can obt^n speoifio per- 
foxmance of a contract of assigninent if it is clear that the lessor’s consent is 
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same ^vhere the consent is not to be withheld in the case ot an 
assignment to a respoctahle and responsible person ; and, unless the 
nature of the lease shows that it is to bo held by an individual, a 
company may be such a person (,9). But the lessee before he 
assigns is bound lo ask for the consent, even though it could not 
properly be refused {h), and if through forgetfulness he omits to do 
so he cannot obtain relief from the forfeiture (i). 

1112 . Where the lessor's consent to assignment is not to Ik 
arbitrarily or unreasonably withheld, he must not withhold it in 
order to get some advantage for himself, as, for example, to obtain a 
surrender of the lease (k) ; but he may be justified in withholding it 
if he is acting upon advice,” even though the grounds of refusal 
are not stated (2); or if in his opinion the intended use of the 
premises by the assignee will be prejudicial to other property of his 
own (m) ; or if such use is different from tho purpose for which the 
lease was granted (n) ; though if the lease imposes serious liability 
on the lessee— where, for instance, tho rent is heavy — substantial 
ground for refusing consent should be shown (0). In the case of a 
proposed re-assignment by an assignee, it is unreasonable to require. 
him to covenant to pay tho rent and perform tho covenants for the 
residue of the lease (p). 

1113. If the licence to assign is required to bo in writing, a verbal 
licence is insn£Qcient(q). The licence extends only to the actual 
assignment or underlease which it authorises (/'), though it is usual 
expressly so to provide in the licence (s). If it is intended that the 

improperly withheld {White v. Jlay (1893), 72 L. T. 281 ; contra. Re Marshall 
and Salt's Coutractf [1900] 2 ('h. 202; see Day v. Singleton, [1899] 2 Ch. 
320, 0. A.) ; and son title SrEcmc Pkhfokmance. 

(g) Willmott V. London Road Car Co., Ltd., flOlOJ 2 Ch. 323, 0. A. ; following 
Re Jrffcock'e Trusts (1882), 51 L. J. (rn.) 507, and overruling Harrison, Ainslle & 
Co. V. Bai^om^in^Furntus Corporation (1891), 39 W. R. 250. If personal 
residence is required the lease is not assignable to a company {Jenkins v. Price. 
[1908] 1 Ch. 10, C. A.). 

(h) Eastern Telegraph Co. v. Dent, [1899] 1 Q. 33. 835, 0. A. ; Harford v. Unwin 
(1885), 7 Cab. & 3^. 494, contra, 's ovennilud. 

(*) Barrow v. Isaacs Sou, [1891] 1 Q. B. 4l7, 0. A. 

{Am Lehmann v. McArthur (1867), L. B. 3 Eq. 746 ; Buies v. Donaldson, [1896] 
2 Q. B. 241, G. A. 

e Trcloar v. Bigge (1874), L. R. 9 Exch. 151. 
i) Bridewell Hospital {QOoenuiTs) v. FawJener and Rogers (1892), 8 T. L. R. 
637 ; compare Re Spark's Lease, Berger v. Jciikmson, [1905] 1 Oh. 436 (where the 
lan^ord occupied part of same premises). 

(n) Harrison, Ainslie ds Co. v. JUarrow-in- Furness Corporation, supra. 

(o) Sheppard v. Hong Koug awl Shanghae Hanking Corporation (1872), 20 W. B. 
459. 

( p) Evans y. Leyy,^ [1910] 1 Oh. 452 ; though it may be reasonable to require 
.Buon a covenant, limited to the time during which tho assignee holds the lease 
{ibid.). 

{q) Richardson v. Evans (1818), 3 Madd. 218; though if the verbol licence has 
been given as a snare, relief will be given in equity {ibid.) ; and see Walker v. 
Balfamie (1605), Ovo. Jac. 102. As to iiuloi'sciuent of tho consent on the 
assignment in Ireland, see Re Ulster Pemtaneni Building Society and Junior 
Army and Navy Siorss (1884), 13 Jj. 3L Ir. 67. 

(r) Lav of Property Amendment Act, 1839 (22 & 23 Viet. c. 35), s. 1 ; Eyion 
tf, Monies (1870), 21 L; T, 789. 

(i) Eonnerly the effect d 8 Uo^noe for a single assignmeut vai to put aii 
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assignee shall not be let into possession until the ftarngnmant is 
complete, this also should be expressly stated (t). Upon an agree- 
ment for sale of a lease it is the duty of the vendor to procure the 
lessor’s licence (u), and if he fails to do so the agreement will not 
be enforceable (a) ; though if the purchaser procures the lessor’s 
refusal he may be liable to make any payment due under the 
agreement (b). 

1U4. Whore there is a covenant ageiost assignment or under- 
letting, with a proviso for re-entry on mreach of covenant, the lessor 
can either re-enter for the forfeiture or sue for damages for the 
breach ; and if he is not immediately aware of the breach, he can 
forfeit the lease as soon as he hears of it (c), subject to the Statute 
of Limitations (d). If he sues on the covenant, the damages will 
be measured by the loss naturally flowing from the assignment (e) 
or underletting (/). 

1115. So long as the assignee or undertenant is in possession 
he is subject to the stipulations of the lease, notwithstanding the 
want of the lessor’s consent (^). 

1116- The lessor will be debarred from insisting on the necessity 
of consent if he has accepted the assignee as tenant in the place of 
the assignor, but this acceptance is not to bo inferred merely from 
the fact that possession has been given to the assignee with the 
knowledge of the lessor and without objection on his part; this, 
while an imijortant element, is nut conclusive where the facts show 
that the lessor did not intend to accept the assignee (A). Further, 
the lessor is not bound to assent to the assignment on the ground 
that he stood by while the assignee was spending money on the 

oud to the condition or covenant against assignment ultogethor; see p. 539, 
ante, 

(/.) Weat y. Dulh (1869). L. E. 4 Q. E. 634. 

(tt) Lloyd V. Criape (1813), 6 Taunt. 249 ; Maaon v. Carder (1816). 7 Taunt. 9. 
It is enough if the lessee luakos reasonablo efEorts to procure the licence 
{Ijehmann v. McArthur (1868), 3 Ch. App. 496); compaie Day v. Singleton, 
[l899] 2 Ch. 320, G. A. If the lessor’s consout cannot be obtained the intend- 
ing assignee will reoover any deposit he has paid notwithstanding that he has 
negotiated unsuccessfully for a now lease (Wauier y. DuvMrgue (1866). 14 W. XL 
699). 

(a) But as to a purchaser’s suit, see Leikh v. Simpson (1871), 5 I. E. Eq. 613. 

(5) See Diivia v. Niahett (1860), 10 G. B. (n. s.) 752. 

(c) aStoefc y. Farmer (1882), 46 L. T. 404, G. A. 

(a) The right of ro-entry must bo asserted within twelye years of the cause 
of forfeiture; see title Limitation of Actions. 

(e) The assignment, when made by an Msignee, puts au end to his liability 
on the covenants in the lease, and if it is mode to one of inferior pecuniary 
liability, the measure of damages will bo s^h a sum as woulrl, as far as money 
can, put the lessor in the same position as if he still had the assignee’s Liability 
for breaches of covenant, past and future ( WUliama y. Earle C1868), L. E. 3 Q. B. 
739). 

(/) If the premises are destroyed by reason of special risk attaching to the 
purposes for which they aro sub-let, the damages will bo the loss thus caused 
[Lepla y. Bogera, [1893] 1 Q. B. 31 ; compare Chapman y. Mason and Liniline 
Co. (1010), 103 L. T. 300). 

m Sikock y. Farmer, supra. 

{Lord) V. MoMand Iron and Goal Co. (1885), 11 App. Oao. 
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property, unless the circumstances are such as to estop him from 
setting up the breach of covenant (t). 

Sect. 2. — Mode of Assignment. 

1117 . No action can lie brought upon a contract for the sale of 
lands, teiiemcntH, or hci-editamunts, or any iutorcst in or concerning 
them, unless the contract, or somo memorandum or note thereof, 
is in \rriting, signed by the party to be charged therewith, or his 
agent (k ) ; consequently contracts fur the assignment of leaseholds 
or tenancies must be in writing. The above rule applies whenever 
there is in clTcdi an agreement for the transfer of the promises for 
the residue of the term ; where, for instance, the lessee agrees to 
give possession to another who is to be tenant for the residue of 
the term (/)or merely to give up possession of a bouse to another (m). 
Even though the assignment has been completed by transfer of the 
premises in pursuance of a verbal agreement the vendor cannot 
recover the price on the contract ; but if the purchaser has admitted 
the amount to bo due, it will be recoverable on an account stated (n) 

ms. An assignment of a chattel interest, not being copyhold, 
in any tenements or hereditaments is void at law unless made by 
deed (o). Consequently a deed is necessary to pass the legal interest 
in leaseholds, including a tenancy from year to year (p), though an 
assignment under hand, if made for value, will operate as an agree- 
ment to assign and will re.st an equitable interest in the assignee (q). 
'L'be assignor can assign the premises direct to biinself uml another (r). 
\Vhere an underlease has been created the more assignment oi 
the head term does not necessarily pass the rent reserved upon, 
and the benefit of the covenants contained in, the underlease («). 


(i) Willmvit y. (1880), 16 Ch. D. 00; coinpiu-o v. /V/»»r (18(53), 

16 J. Ch. E, 100; and soo titles Equii’Y, Vol. XJIL, p. 107; Ei'ioitki. 
Vol. XTII., p. 390. 

( Ji ) Statute ot Elands (29 (*ar. 2, c. 3), t*. 4 ; boe tilli ^ (\)>.’TIiact, Vol. VJL, 
p. 301 ; Djseds and Otuku Insauumen j s?, Vol. X., ij. 419. 

e Buttcmcrcy. (1839), 6 M. A: W. 40<>. 

n) Kelli/ V. Wehsfer (1862), 12 C. I>. 283; hihurl v. Uardiny (1866), 15 0. JB. 
062; Eodgaon v. J/dinson ()868), E. B. & E. 086. 

(n) Cocking v. Ward (1816), 1 C. B. 868 ; seo title CoNTiiACT, Vol. VIL, p. 382. 
(o) Beal Ih'operty Act, 18*15 (8 & 9 Viet. c. 106), s. 3. Under Iho Statute of 
Frauds (29 Car. 2, c. 3), Ihe assignment might bo either by deed or by note 
in writing ; and in Ireland the assigruiient may now bo in writing (Landlord 
and Tenant (iroland) Act, 1860 (23 & 24 Viet. c. 164), s. 9 ; Bonin v. A’ei/ng (1809), 
3 1. E. ]^. 148. Soo title Deeds and Otueu 1nbtiiuments,Vo1. X., p. 308. 
As to an assignment by the sheriff on sale under an exocution, see title 
Execution, Vol. XIV., p. 44. 

(jp) BiiUng v. Martin (1808), 1 Camp. 317, decided on the SUtuto of Frauds 
(29 Car. 2, c. 3). 

(«/) See p. 386, anU. As to when the assumption of liability by tho lessee 
provents an nssi^mont from being voluntary, see lie Greer ^ a Bankrupt (1877), 
11 1. B. Eq. 502; title Fbaudulnnt and Yoidaele Conveyances, Vul. XV., 
pp. 81, 96. For fonn of agroomont to assign, see Encyclopaedia of Forms and 
l^rcedentfl, Vol. XIL, p. 246. 

(r) Law of Property Amendment Act, 1869 (22 & 23 Viet. c. 36), s. 21. 
Compare, as to freeholds, Oouveyanoiug and Law of Property Act, 1861 (44 & 
i6 Vlct.'0, 41)^ B. 60, 

(0 See FrankUn v. Uewu (1671), 19 W. B. 681. 
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me. If the lease is for life or lives, or is determinable on a life Sect. 8. 

or lives, or is foi' a tom of years of which more than twenty-one Mode of 

are unexpired, the assignee can register himself as proprietor at Asslgnmenti 
the Land Ilegistry with a possessory, qualified, absolute, or good 
leasehold title (t). If the land is in a district where registration is of^titleT 
compulsory, the purchaser of a lease or underlease having at least 
forty years to run, or two lives yet to fall in, must register liimself 
as proprietor, otherwise ho will not obtain the legal estate in the 
torm(M)- If the leasehold land is already on the register, the 
assignment will bo by transfer in tho prescribed form, and must be 
registered (a). 13 ut registration of title to the lease makes it 

unnecessary to register the assignment in the local registries {h) 
referred to in llie next paragraph. 

1120. If the premises are in Middlesex and outside the City Registration 
of Ijondon, the assignmcuit must bo registered at tho Land of deed in 
llegistry in tho Midfllesex Deeds Register ; but this is not necessary 
in the case of a l('«Mse at a rack-rent, or of a lease not exceeding shire, 
twonty-ojie years, where tho actual possession and occupation goes 
witli tlio lease (r). If tho premises are situate in any riding of 
Yorkshire, tlic assignment must be rcgislereil at the office for the par- 
ticular riding (f/), except in the case of the assignment of a lease not 

(<) Lurid Trimsl'or Act, 1870 (88 89 Viet, c. 87), ss. U, 1.3; m'© Lar^d 

TiaiifilVv Act, 1897 & <il Viet. c. (io), s. 22 (6) (g) ; Lnnd Triixipfcr KiilcB, 1908, 

rr. .j()--87, as vaiiod by tho Land Traiisfor llulos, 1908. To obtain i-cgistration 
with an absolute title, tho usrsignoo must pro\o both the title of the lessor to 
grant tho h'ase, and al.^o liia own title to tho leano , r. 58) ; 1*) obtain regis- 
tration with .a good lojisehold title, ho has (mly to prove his own title to the lease, 
assuming it to be wtdl created r. 5(5) . As to registration of title generally, 
sec title IIkal Propkuty axd Ojiattei.s Rual. 

(lA Land Transfer Jtulea, 190.3, tv. G8, G9. 

(a) See KiicycloporMlia of Forms and Preccdenls, Vol. XT., p. 364; Land 
Trans IVr Buies, 190.3, v. 12G. 

(5) Land Tr.uisfer A^-t, 1875 (38 & 39 Vici. c. 87), s. 127, amended by the 
Lnnd 'ruiii^fer Act, 1897 ((iO & G1 Viet. o.. 65), Sdied. 1; Land Begistry 
(Middle'si x l.'cfds) Act, 1891 (51 & 05 Viet. c. 61), Sched. I. (11). 

(c) Middlesex Bcgistiy^ Act, 1708 (7 Ann. c. 20) ; see the regulations intro- 
duced by tho Jj.'iiul Registry (Middlesex Deeds) Act, 1891 (54 & 55 Viet. o. 64), 

Sched. L, and tho (jaud ' Registry (Middlesex Deeds) Rules, 1892. As to 
^'actuiil possosHioii and occupation,” sco Fart/ v. Smith {1822), 1 Hud. & B. 

735, }). 401, ante. It has been doubted whether assignments of oxcepted 
leases are also excepted from registnition {Fleming" s Lessf^ V. Neville (1830), 

Tlayos, 23) ; but this * is a necessary conseqi^enco. Bogistratioii gives 
ahsoliilo priority at law ovot unregistor^ assurances {"Dok d. Ruhiiieon v. Alht^ 

(1821), 5 B. & Aid. 142) ; but does not give priority in equity over an 
unregistered absur.iuco of which the ^siguee has notice (Le Neve v. Lt Neve 
(1748), 3 Atk. 616, 651). Registration is effected by regiBtr.ation of a memorial 
of the deed, which must sot out the date, names and addition of parties and 
tho pnrwls ; see Land Registry (Middlesex Deeds) Act, 1891 (o^l & 55 Viet, 
c. 64h fSclicd. 1. ; R, v. Middlesex {Registrar) (1850), 15 Q. li. 976. For form of 
memorial, see Bn^clopipdia of Forms and Precedents, V«>1. XL, pp. 262 et eeg. 

{d) Under the Yorkshire Registry Ac^, 1884, 1885 (47 ^ 48 Vict. c. 54 ; 48 
k 49 Vict. 26) Notice of an unrogisterod assiirance does not deprive a 
registered assurance eff prioiity except in case of actual fraud (Yorkshire 
Registries Act, 1884 (47 ft 48 Vict. c. 54), a. 7 ; liutlismy. Buhson, [1896] 2 
Oh. 403). An agreement for sale of land is not an assurarco " capable of 
registration under these Acts {Rodger Harrison, [1893] 1 Q. B. 161, 0. A.). 

3310 registration is effected by registratiun of a memorial of the deed (York- 
ihireRegistiios Act, 1884 (17 & 48 Vict. c 54). s. 6) ; see p. 401, ante. For form 
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exceeding twenty-one years, where accompanied by actual possessioi 
from the making of the assignment, or of a lease of Grown lands (e) 

BacT. 8. — Covenants Running with the Land, 

112L A covenant entered into between lessor and lessee is 
primarily binding as between the two personally. But upon an 
assignment either of the reversion or of Uie term it may be also 
binding upon the grantee of the reversion or the assignee of 
the term ; and similarly, the benefit of a covenant may pass to these 
parties respectively (/). There are thus four cases : (1) where the 
burden of a lessee’s covenant rnns with the term, or, as it is more 
nsnally put, with the land ; (2) where the benefit of the lessee’s cove- 
nant runs with the reversion ; (3) where tbo burden of a lessor’s 
covenant rnns with the reversion ; and (4) where the benefit of a 
lessor’s covenant runs with the land. 

1122. IVlictber the burden of a covenant by tbo lessee runs with 
the land depends partly on the nature and partly on the form of 
the covenant (jg)- As regards its nature, the covenant (1) may con- 
cern the land itself or something already in existence on the laud ; 
in either case, it concerns a thing in esse ; or (2) though directly 
relating to the land, it may concern something only contemplated 
to be brought into existence, a thing in /utnro ; or (3) it may not 
in strictness concern the land at all, in which case it is said to be 
collateral. As regards tlie form of the covenant, (l)'it may be 
entered intn by the lessee for himself, or for himself and bis repre- 
sentatives, real and personal, only ; or (2) it may purport expressly 
to bind his assigns. The following rules, which apply only where 
the lease is by deed (/<), but which apply also to incorporeal here- 
ditaments ( 0 , govern these cases (Jc ) : — 

(i.) When the covenant relates to a thing in esse, and directly 
concerns the land, it binds the assigns, whether named or not (Q ; 


n{ memorial, see Gncyolopsdia of Forms and Precedent,!, Yol. XL, pp. 291 
«t sen. 

f«) Yorkshire Begistries Act, 18S4 (47 & 48 Viet. o. 5-1), 28, .'U). 

[/) 'Ehe covenant must bo effective in the first instanco. Thiu, it the same 
poTsou is joined both os covenantor and covenantee, it will not run with the land 
{Napier v. Winiams, [1911] 1 Cfa. 361). But it is snfBcient if the lessor has a 
reversion by estoppel {(Juihbtrtsm v. Irving (I860), G H. & N. 13.'), Ex. Oh.), 
even though the defect in hi(> legal titlo appear on the lease (see v. Arhuth- 
nat (1869), 4 De G. & J. 224 ; Merton v. Womts (186!)), L. B. 4 Q. B. 293. 
Ex. Oh.) ; and eoo p. 336, ante; 1 Smith, L. 0., 11th ed., 96. 

(g) Hie general rule is thst the burden of the covenant never runs with the 
land at law {AusterJurrg v. OWham OorporaUon (1886), 29 Oh. D. 760, 0. A.) ; 
though it may mu with the land in equity on the ground of notice {Tttikv, 
Morhay (1848), 2 Fh. 774) ; see p. 690, foet; titles Equity, Yol. XITL, p. 100; 
Sale of Lakd. But the rolation at landlord and tenant gives rise to an excep- 
tion from the rule (Austerberry v. Ofdham Oorporafiein, supra, at p. 781). And 
as to covenants between lessor and lessee, see Chawlos {Doteager Duchess) v. 
Rro«‘n’oi» (1791), 2 Bidg. Pari. Bep. 346, 407. 

(A) miioU V. Johtuon (1866), L. XL 2 Q. B. 120, 127. 

^ (1^97), L. B. 2 Q. B. 200; see Martyn v. TTfflieinu (1837), 


(A) Spemtr'e Oaee (1683), 6 Co. Bep. 16 a ; 1 Smith, Tj.C., 11th ed., 61. 

(l) Jicat nsolnthm in St)eneer'e Case, supra. According to the .words of ttie 
iwolution the thing must parcel of the demise, but it is snffloient if it 
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(ii.) When it relates to a thing and directly eonoema the 

land, it binds the assigns if they are named, but not otherwise (m) ; 

(iii.) When the covenant does not touch nor concern the land, but 
is merely collateral, it does not bind the assigns, but is a personal 
covenant only ; hence it cannot be made to run with the land (rO. 

directly concerDs the land ; see LyU v. Smith, [1009] 2 I. K 58. Of this molution. 
nature are covenants to pay rent [Parker v. WM ' [circa 1700), 3 Salk. 5; 

V. La7n^rd(lB02), 2 East, 575, 580; WilliaiM v. jSoaan^iisf (1819), 1 
Brod. & Bing. 238) ; to render services in the nature of rent [Vyvyan y. 

Arthur (1823), I B. & 0. 410 ; see Keppell v. Bailey (1834), 2 Afy. & K. 517, 541) ; 
to allow deductions out of rent [Baylye v. llughea (1628), Gro. Gar. 137); to 
rep:<ir or to leave in repair houses ali'eady huilt (Afo/ures y. Weatwood [lb\)^), 

(h:o. Ehz. 599; Wimlaor'a [Dean awl Chapter) Caae (1601), 5 Go. Bep. 24 a; 

Wakefivld v. Brown (1846), 9 U. B. 209, 223; Mnrtyn y. G/ue(.1852), 18 Q. B. 

661) ; to repair and l onow fixtures already affixed to the premises ( \VifliamB v. 

KarU (1868), L. B. 3 Q. B. 739); to insure against iiro ( Vernon v. Smith (1821), 

5 B. & Aid. 1 ; see p. 521, ante) ; to use the promises as a private dwelling-house 
ovXy [WiUcinaon v. Rogers (1864), 2 De Q. J. & Sm. 62, C. A.) ; to reside upon 
thorn duiiiig the demiso [Totem v. Chaplin (1793), 2 Ily. Bl. 133); in a lease of 
a public-house, a covenant to conduct thu house properly [Fleetwood v. Hull 
(1889), 23 Q. B. D. 35) ; and to buv liquor from the lessor [Cleqg v. Hands 
(1890), 44 Gh. D. 503, 0. A. ; White v. Southend Hotel Co., [1897] 1 Oh. 767 ; 
see p. 573, ante) ; in an agricultural louse a covenant to manure [Sale y. 
Kitehiugham (1713\ 10 Mud. Bep. 158) ; and not to plough more than a certain 
quantity of land (Cocksonyf. Cock (1606), Gro. Jac. 125); in a mining lease, a 
covenant to pay compousation for damiigo done to the surface [Nerval v. Pasroe 
(1861% 34 L. J. (CH.) 82 ; Dyson v. Forster, Ihison v. Seed, Quinn, Morgan ete., 

[1909] A. G. 98 ; see title Mikes, Minebals, and Qvakbies) ; in a spoiling lease, 
a covenant lo leave the laud well stocked with game [Hooper y. Clark (1867), 

L. B. 2 Q. B. 200 ; see p. 575, ante) ; in a lease of land near the sea, n covenant 
to maintain a sea wall though not parcel of the demised premises [Lyle v. 

Smith, [1909] 2 1. B. 58). 

(m) Second resolution in Spencer's Case (1583), 5 Go. Bop. 16 a. For this 
rule to apply the covenant, while lelating to a thing in futnro, must directly 
touch or concern the thing demised [Spewers Case, mpra ; Congleton Corpora- 
tion y.Pattison (1808), 10 East, 130, 135; Doughty y. Bouonon (1848), 11 Q. B. 

444,454; Thomas y. Hayward (1869), L. B. 4 Exch. 311). The distinction 
between covenants relating to a thing w ease and a thing in future rests on no 
intelligible basis and was questioned in MinshuLl y. Oakes (1858), 2 11. &N. 793, 
but it has not been overruled. Govonauts i-olating to things in futuro 
are : — A covenant to erect new buildings [Sfttetuxr's Case, sujfn'a ; Doughty 
y. Bowman, supra) ; at the end of the term to deliver up at valuation fruit trees 
then growing [Qrey v. Cuthhertsen (1785), 2 Ghit. 482) ; in a colliery lease to 
convey, upon a railway to bo made on the demised land, all coal got from a 
ceiibain collioiy [lleniingivay v. Fernandes (1842), 13 Sim. 228), although 
the thing in fuiuro is to be done off iho land, yet the covenant is treated as 
directly concerning the land if tho thing to be dAie tends to the maintenance 
of tho demised premises ; such as a covenant iu a mining lease to build a 
smelting mdl on adjacent waste land not included in' tho demiso [Sampson v. 

Eaaterby (1829), 9 11. & G. 505, 516; affirmed, Fasterhy v. Sampson (1830), 6 
Bing. 644, Ex. Oh.) ; see Rally v. Wells (1769), 3 Wils. 25 ; Lyle v. Smith, supra; 
somparo Dewar v. Goodman, [1909] A. C. 72, 77). A covenant not to 
assign without licence is binding on the assigns, at any rate where they are 
named [Williams v. Earle (1868), L. B. 3 Q. B. 739 ; McEacham y. Colton, [1902] 

A. G. 104, P. G.); see West v. DM (1869). L. E. 4 Q. B. 634, 637, n. (1); 
aompore Doe d. Cheere v. Smith (1814), 5 Taimt. 795 ; and p. 577, ante. 

(n) Second resolution in Spencer's Case, supra; Uxbridge (Lord) v. Stavclaud 
[1747), 1 Ves. Sen. 56; Thomas v. Hayward, stijpra. Of this nature are the 
following covonants :-^Td pay to the lessor or a straugor a collateral sum ; that 
is, a sum not reserved as root [Mayho y. Buokhurst (1617), Gro. Jac. 43S ; 

InMquin [Earl) v. Burnell (1795), 3 PorL Bep. 376; LaaAeii v. Norris 
(188^, 8 M. & W. 333 ; see Fiight v. (msmpp (1885), 2 Bing. (N. o.) ijO) ; to 
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AUliotigh, where the lease is not under seal, the stipulations do 
not bind an assignee of tlio term, yet if the assignee goes into occu- 
pation, and rent is paid and recoived on the footing of the old 
tenancy, an agreement betwoeii the lessor and the assignee will be 
implied that there shall bo a new tenancy on the terms of the 
old (o). 

U23. At common law the benefit of the lessee’s covenants did 
not run with the reversion, except in the case of covenants for pay- 
ment of rent or the rendering of services in the nature of rout, 
such OB suit to the lessor’s mill ( p) ; but nndor statute (q) the 
grantee of the reversion and his assigns has the like advantages 
against the leasee by entry for non-payment of rent, or for doing 
waste or other forfeiture, and the same remedies by action for not 
performing other conditions, covenants, or agreements contained in 
the indenture of lease, as the lessor himself had. Tho statute (q) 
only applies where the condition or covenant concerns the land [r), 
and where the lease is by deed («). If the lease is by parol, the 
grantee of the reversion does not obtain the benefit of stipulations 

! wy taxes on premises not included in the demiso {Gowrr v. t^ostmuster^Gensral 
1887J, 57 L. T. 527) ; to build a lioiisc upon other laud of tho lessor [S penerr's 
Case \^1583), 5 (Jo. Uep. l(i a), tho house not boiii^ iTarnodLitely ro(iuu'(.d for the 
purposes of the domisetl prcuiisos {Sampson v. I^asttrbif (1829), 9 B. & C. 505, 
516} ; to repair and renew chattels (BVZiam.s v. Karte (18()8), L. U. 3 Q. B. 789 ; 
see Gorton v. Gregory (1862), 8 B. & S. 90) ; not lo emjdoy a certui!! c1ji« 5 of 
persons on the premisoB (Cbn^Zefon CW/iora/ /on V. won (1808), 10 liast, 180; 

WaJsh y. Fussell (1829), (5 Bing. 168} ; a condition of re-entry on conviction ol 
the lessee for an oifenco against tho game laws {Steums y. Uopp (1808), B. K. 4 
£xch. 20); iu a piibhc-nou&o lease, not to koop a jmblio-house within half 
a mile of tho demised premisen {Thomas y. llaifward (]8(ii)\ 88 L. J, (kx.) 
175, 170). 

(o) Bud'worih y. Simpson (1885), 1 Ci'. M. & It. 884 ; compare Elholi v. Johnson 
(1866), L. K 2 Q. B. 120. 

(p) Vivyan v. Arthur (1823), 1 B. & 0. 410 ; Bkhford y. Parson (18-18), 5 0. B. 
920, 981 ; see Harper v. Burgh (1677), 2 Ley. 206. 

(g) Stat. (1540) 32 lion. 8, c. 84, s. 1. The statute was passed on tho dis- 
solution of the monastorios, in onlor to preseryo tho roiriedius un leases of their 
forfeited lands ; but though primaiily designed for the bonefitof gi an tees from 
the Crown, it was made lo apply to grantees of reversions generaLly (see Co. 
litt. 215 a, resolution 1). As to the running of coyonants with the'reversiou 
under the Conveyancing and Law of Property Act, 1881 (44 & 45 Yict. c. 41), 
B. 10, see p. 595, post. 

(r) Within the rules in jSpencer'a Case (1583), 5 Co. Bop. 16 a, 18 a {ad 
fin.) ; Stevens y. Copp (1868;, L. E. 4 Exch. 20. ' A covenant by tho lessee of 
a public-house to lake liquor from tho lessor is of tliis natui'o {Fleetwood y. 
Hull (1889), 28 Q. B. D. 85) ; and also a covenant in an agricultural lease 
amnst selling hay or manuro off tho farm {Chapman y. Smith, [1907] 2 Ch. 
97); and apparently a provision for resumption of possession {Kennedy y. 
Zmy (1867;, 15 W. B. 481 (in the House of Lords on another point, auh nom. 
Liddy v. Kennedy (1871), L. B. 5 H. L. 184) ). But a covenant for payment in 
a mortgage of a term does not run with tho tom {Canham v. (1818), 8 
Taunt 227). 

(«) Standen v. Christmas (1847), 10 Q. B. 185 ; see Bickford v. Parson (1848), 
5 (/. B. 920, 929, 932. But it has been held, in pursuance of tho doctriiio of 
Walsh y. Lonsdalf (1882), 21 Oh. D. 9, C. A., that if the tenant has an agree- 
ment Bpeciffcally enforceahlo under which a lease by deed would have to be 
granted, this is to be treated os a lease by deed for the purpose of stat (1540) 
8S Hen. 8. o. 34 CManchester Brewery Co. v. Coomhe, [1901] 2 Oh. 608 : Mkheti 
T* Oretn^ [1910] 1 K B. 253). 
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oy the tenant nnless, from receipt of rent or otherwise, the creation Sect. 8. 
of a new tenancy on the old terms can be implied (0. 'Where Coyraaats 
the benefit of the stipnlation is not transferred the grantor con- BnnninC 

tinnos to be entitled to enforce it («). the 

liflmdi 

1124. Probably the grantee of the reversion took it at common _ , — ^ 
law (v) with the burden of any covenants by the lessor, and this is 
also the effect of a further provision (w) of the statute referred to iu ooTenaats. 
the preceding paragraph, whereby the lessee and his assigns have the stat. (isio) 
like remedy against the grantee of the reversion for any condition, 
covenant, or agreement contained iu his indenture of lease as the ' ** ' 
lessee might have had against the lessor. 13at for the burden of the 
covenant to run with the reversion under the statute, the lease must 
1)6 by deed (or), and the condition or covenant must touch or con- 
cern the land. A covenant for qniet enjoyment seems to be of 
this nature ; but whore an uuderlessor covenants to perform the 
covenants of the head lease so far as they relate to promises com- 
prised in the head lease but not in the lunlerlease, and to indemnify 
tile underlosseo against breach, this is only collateral : it is not 
treated ns touching or concerning the land on the groan’d that tho 


(t) CoruM V. (1870), li. It. o 0. P. .'iiJJ, ; Mtutthfsiev Brewirtf Co. 
V. ^ [1001] 2 Oil. OOiS ; cfmijuue Itmkwt rlh v. (1835), 1 Cr. jVI. & R. 

S34; lioaCfii v. Itourke (IST'l), 8 I. K. (’. L. *221. Umlfir a conlruct to lake f»vei 
from the len^ioo a fai'm held luider aii oxpiied lease, it Hio landlord accept^i iJit 
now loiiiiTit on tlio covenants in tho IcMibO, tho itself must bo handed 

over Uiurtuu v. JiaiiJiS (1S0(>), 2 F. & F. 21IJ). 

{n) Uivkfi/i'il V. (18*18), 5 0. B. 920, 929. 932. 

(v) Tho lieir, if ho has ^ouo into posbession, Ls :issi£i;neo in law and can lie 
charged as Jibbignoo on covonant.s which run with tho land [DcrisUij v. Cttsfance 
(1790). 4 Term Ih p. 75). 

(w) Sr^l. (1540) :V2 lieu. 8, c, 84, s. 2. 

(./;) If the louso is notniulor seal, tho grantre ot tho rt)\orriion is not bound 
by its tei'ins unions ho has ado]ned tlicm *^0 as to cvento a now tenancy on those 
tcniia {Siniih v. F.^ijinyton (1874), li. B. 9 C. V. 145). Ah to uaing tho lease as 
ov idol ice of tho terms ot the implied contract, sec v. lU’cadbent (1880), 

4 Ad. & El. 877. 

[a) Nnhc V. Airdtr (1095), Cro. Eliz. 373, 430; JJtrhJerf v. CWaiicr, supra; 
Cantphdl v. I^cv'is (1820), 8 B, & Aid. 392; seo (^olts (Wf(1692), 1 Salk. 196; 
but tho conlrary was f-iiggcstod in Ihwar v. (Hoodmau, [1908] 1 K. B. 94, 
108, 0. A. Othei- Lovoiiauis Avliich touch or oonconi tho land for this purpose 
aro : — A covenant to lenew {litchanhvn v. St/dcnJiam (1708), 2 Vein. 417 ; 

V. Cloyton (1888), 4 Bing. (n. c.) 758, 780; see jifuilrr v. Trafford, 
[1901] 1 Oh. 54, 60); a covenant for fuithor absurnfico (.V/diZZeijiorr, v. Owdaie 
(1688), Oro. Oav. 508); ii covenant to supply tho demised honsoa with water 
[dottrtlaih V. Tli/rfoii (1821), 4 B. & Aid. 26G; romparo Afhol v. Midland Ort:at 
Wcslnn of Irchnid flail, ^’o. (186S), 8 T. B. C. Jj. 388) ; a covonant to pa}' rates 
and taxes (see Suufh of Eugluud Dairies, Lid.y. Baler, [1906] 2 Ch. 681) ; and a 
covenant restrictive of building on adjoining land of tho lessor {fltcMla v. 
KhJield {ChuTt)hwnrdBns), [1909] 1 U)i. 544). But a covenant by tho lessor to give 
the lessee a right of pro-omption over adjoining ground is merely collateral 
[ColUsim V. hettsom (1815), 6 Taunt. 2*24 , 229). A covenant to renew mnfl with 
the reversion which is vested in tho lessor at the date of the loose. It docs not 
bind tlie assigiioo of a dilTeivnL reversion which Dio lessor subsctiiiently acquires 
{Co 0 y V. [1899] 1 I. li. 125 ; MulW v. Traffoi-d, «ttpra) ; and see further 

as to persons bound by a covenant to renew Bhflhurwi {liarl} v. Biddidph (1748), 
6 Bro. Purl. Cas. 356, 863 ; Hamilton v. Patten (1839). 1 T. Kp TL 341 ; Bern v. 
Cavendish (1806), 5 1. Eq. Ii. 472. As to the liability of tho lessor lor act» of hio 
“ aBsigns,” see IlirJcelta y. fCnJield {Chnrchuardens), supra. 
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snrr. a. underlesseeisliableto be evicted for non-performance of the covenants 
Covenants in the head lease {h). 

BonninK 

with the 1125. The benefit of a covenant by the lessor runs with the land 
Land. iu favour of the assigns of the lessee, provided that the lease is by 

BenefltM deed(c) and that the covenant is one which touches or concerns the 

lessor's land (d). 

covenants. 

Sect. 4. — Liabilities of Lessee and Assignee. 

Sttb-Sect. 1. — Lidhililij to the Leesor. 

assignment of the lease does not prejudice the personal 
i^r on contract between the lessee and the lessor, and accordingly the 
GOTeoants lessee remains liable on the covenant for payuiont of rent and the 
other covenants on his part contained in the lease (e ) ; but as regards 
covenants which run with the land ( /), the assignee also becomes 
liable to the lessor by reason of privity of estate (fl). The liability 
arises on the more assignment, although the assignee has not 
entered (h), audit arises in respect of rent accruing due, andbreachob 
of covenant committed, after the assignment (i). Similarly, where 
the lessor's covenants run with the land, the privity of estate 


(A) Dfirar v. Goodman, [1909] A. C. 72 ; and a coTouaut to p.iy at the end of 
tho torm lor articles which are not fixtures is collateral {Gorlim v. Gregory 
(1802), 3 B. vt S. 90). 

(c) The yearly touancy arising; on holding oror after tho expiration of a lease 
by t Jeod, and paymput of rent, is a pnrol tenancy fsoo p, 41)1), aritr), and tho 
assiguf'o is not entitled to the bonelit of its special tonns uiiiess ho has been 
accepted by the landloid. {EliioU v. Johnson (ISGO), L. K. *2 Q. J3. 120). 

{ti) See SjtfDiver'a Case (15811), 5 Co. Bep. 1(5 a, resolution 4, covenant for quiot 
eiij 03 'mont ; resolution 6, covenant to n^aii' bouses during the toim; stnt. 
(1540) 32 lien. 8, c. 34, s. 2. Tho assignoo of part of the land will be entitled 
in tho bonefit of tho covenant if it can ho a]> 2 iortioned (see Simjtson v. Clayton 
(1838), 4 Bing. (n. c.) 758, 781). 

(c) Barnard v. Godwali (1(312), Cro. Joe. 309 ; Avrivl v. Mills (1700), 4 Term 
Bep. 94, 98; Biainesy. Murris (18l2), 1 Vos. & B. 8, 11 ; Kemshead 

(1812), 4 Taunt. (342. An .Hctiou on an express coyonant will lie against the 
lessee or his personal representatives at any timo during tho term v. Cwm- 
hertand (1010), Cro. «fac. 521 : BarMlour v. Oagfi (1630), Cro. Car. 188) ; but the 
Icssoe cousos to be liable in dobt. for the rent after tho lessor has accepted the 
assignoo as liis tenant, \v hot her expressly or impliedly, ejj., by acceptani'^ of 
rent (If a/Aer's Case (1587), t) Co. Rep. 22 a ; Auriol v. Mills, sujiva; see Wadham 
V. Marlftwe (1784), 8 Bast, 314, n. (c) ; 4 Doug. (k. b.) 54). Similarly tho 
lessee is liable in use and ocoupittion until tho landlord accepts tho new tenant, 
but not afterwards {Shine v. /Hilon (1867), 1 T. B. C. L. 277 ; cornpai'e Uyde v. 
MoaJcps (1S31), 5 G. & P. 42). 

( /) fise p. 584, a flic. 

(g) See Walker's Case, supra, at p. 23 a; Wiggifvs v. Masson (1827), 6 L. J. 
(o. 8.) (k. B.) 93 ; compare Nvi>ier v. Williams, [1911] 1 Oh. 361. 

(//) WflUama v. Boaanqwi (1819), 1 Brod. & Bing. 238; Burton v. Bcerclwf 
(1831), 7 Bing. 745, 701 ; sco Filkingfon v. Shaller (1700), 2 Vorn. 374. It is 
ncceBsai 7 that the lessee should have entered, so ihnt his interesae termini has 
become an estate Bevered from the reversion^ (see Wiggins v. Masson, supra). 
After this severance entry by a successor in title to the term is not required 
except in the case of a personal roprosentativc (see p. 598, post). 

^ (i) firescot V. Green (1700), 1 Salk. 199; St. Saviour's, SotUhwark {Church- 

■ wrdms) V, Smith (1762), 3 Burr. 1271 ; JTaukins v. Sherman (1828}, 3 0« ft F. 

' 459 . 
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entitles the assignee of the term to sue in respect of breaches 
committed after the assignment (ft). 

1127. The assignee is only liable on the covenants where he has 
taken an assignment of the entire residue of the term (Z), or where 
he has estopped himself from denying such assignment, as for 
instance, if he has gone into possession and paid the rent reserved 
by the lease (m). Hence an equitable assignee, whether under an 
agreement for an assignment (n), or as equitable mortgagee by 
deposit (o), is not liable, notwithstanding that he has entered into 
possession (p). A person who gains a title by adverse possession 
as against the lessee under the Statutes of Limitations (q) is not an 
assignee so as to bo liable at law on the covenants in the lease (r). 
On tho other hand, one who takes the legal estate by assignment is 
liable on the covenants, thougli he takes as trustee (8j, or as mort- 
gagee (t), and has not cnlerecl into possession (a) ; and the person 
equitably interested is not liable (&). A trustee under a creditor’s 
deed which contains a general assignment of personal estate is 
liable on the covenants incident to the debtor's leasehold property (c), 
unless the leaseholds are expressly excluded (d), or unless the general 
words oE assignment are not suitable to include leaseholds (e). 

Similarly, the benefit of stipulations in the lease in favour of the 

(L) Lcua's V. Jlulyc (ICOl), Oio. Eliz. 8G:«. 

(/) West V. Dohb (I860), L. R. 4 Q. B. 634; see Goddard v. LeaU (1900), 
101 L. T. 628; St» Thomas' s Hospital {iiovermrsS v. Richardson, [1910] 1 K. B. 
271,0. A. The word assigns” does not ordinarily mchide an undeTlcssee 
V. Havjdock <fc Co., [1898] 1 Q. B. 716, 0. A. ; sco S. C., [1899] A. 0. 
4J2 ; Houih of tiw/land Dairies, Ltd, v. Baker, [1906] 2 Oh. 631 ; and note (A), 
p. 572, ante). Compare Jlolloway Brothers v. UUl, [1902] 2 Oh. 612. 

(m) Williams v. Uealcs (1874), L. B. 9 0. P. 177 ; and as to possession being 
pnind fajoie evidence of au assi^meut, see Doe d. Jlemnmu/s v. Dnrnford (1832), 
2 Or. & J. 667. 

(n) Cox v. Bishop (1857), 8 De Q-. M. & Cl. 815, 0. A. ; overruling Close ▼. 
Wdherforcc{\^'l^), 1 Beav. 112; comptu'o Friary Holroyd and Healey s Breweries, 
LUl. V. Singleton, [1899] 1 Oh. 86, 90. 

(o) Moores V. t'hoat (1839), 8 Sim. 608; Moore v. Greg (18-18), 2 Ph. 717 ; 
Robinson v. Roaher (184i), 1 Y. & 0. Oh. Oas, 7 ; Lnras v. Oomcr/ord (1790), 1 
Ves. 235, contra, is overruled. 

(p) Similarly the devisoe of the equity of redemption is nut liable {Carlisle 
Corporaliun y. Blamire (1807), 8 East, 487) ; and ns to the necessity for a legal 
nstii^mont, notwithstanding the Judicature Acts see title KQurrr, Yol. XIII., 
p. 64. 

(a) See title Limitation op Actions. 

(f) Tichhorne v. IVcir (1892), 67 L. T. 735, 0. 

(«) Gretton v. Diggles (1813), 4 Taunt. 766 ; and whether the trustee is lessee 
or assignee he aloiio is liable to the lessor, and the lessor cannot sue tho cestui 
one trust ( Walters v. Northern Coal Mining Co, (1865), 5 Do O. M. & is, 629, 641 ; 
see Arkwright v. Colt (1842), 2 Y. & 0. Oh. Oiis. 4; compare Wright \, Pitt 
(1870), L. tt. 12 lilq. 408; see title Tkusts and Thusteks. 

(i) Stone V. Evans (1796), Peake, AdiL Oas. 94; Haig v. Homan (1830), 4 
BIj. (n. s.) 380, H. L. ; Anon. (1701), Emem. (cii.) 253 ; soo Utlo Mobtoage. 

(a) Williams v. Bosawjvet (1819), 1 Brod. & Bing. 238. 

ffi) Nohes V. Fish (1857), 3 Drew. 735. 

(c) Ringer y, Cann (1838), 3 M. & W. 343 ; White y. Hunt (1870), L. &. 
6 Exch. 32. 

(d) If power is reserved to exclude leaseholds, tho tnstee is liable until th^ 

are actually excluded (Dehcnham y, Digby (1873), 28 L. T. 170). , 

(e) Harrison v. Blaekbnm 17 Cl. B. (n. s-)878; see title Deeds 

Other Instruments, Vol. X., pp. 469, 470. . 
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lessee and his assigns — such as an option to purchase — and the 
benefit of such of the lessor’s covenants as run with the land, pass 
only to the legal assignees of tho whole term(/). 

1128. The assignee of part only of the demised premises is liable, 
like any other occupier, to distress for the rent of the whole of the 
premises (ff ) ; but ho is not liable to bo sued as assignee for the entire 
ront (. 9 ), though probaldy ho is liable to be sued for an apportioned 
part (h ) ; he is also liable to an action on every covenant running 
with the land and affecting the part of the premises assigned 
to him (0- 

1129. Whether a. covenant runs with the land at law or not, and 
wliotlior there has been a legal assignment of the torin or not, evt^ry 
person wlio takes tho premises with notice, actufil or constructive, 
of covenants or stipulations affecting tho property is bound inequity 
to observe them so far as tlio.y are of a negative nature (A-), and he 
will be restrained by injunction from a breach of them. Tims a 
legal assignee may be bound in equity to observe a negative 
covenant which is merely collateral, and so does not run with the 
land at law(/); and an iinderlessee (?/(.) or other oecii pier (?a) is 
bound to observe negative covenants, whether running with the 
land or not. A covenant partly positive and partly negative, if 


(/) Friary lldjitytl and Umley^B Bmrrrica, Lid. v. Singhion^ [liSOjn 1 (Mi, 
revorsed on the gi oiiiid of wnivor, [1S901 ‘i Ch. 2()1, (/. A. Ilfmco I hey do 


80 ; 
not 

Daker. [IWOO] 2 (Mi. (JMI). 
iJrmey, Wilh (1878). 2 


pase to underlessees {JSoaih of England iLi^riea Ltd v. j 
{g) Curtis v. Sjdtfy (1835), 1 Bing. (x. e.) 750, 760; 

L. Ji. Ir. 124. 

(A) See Swansea Onr/MiraUan v. Thomas (1882), 10 Q. B. 1). 48 ; Baynton v. 
Morgan (1888), 22 Q. B. D, 74, 0. A. ; compare ihmgham v. King (1031), CJm. Car. 
221 ; StevmHnn v. Lamhard (1802), 2 Ea^^t, 675, 580. Apparently an a««signeo ol 
an UTidivided inointy of the land is liable to bo sued for half tho rent [Gamon v. 
Vernon (1678), 2 Lev. 231); compare Salta v. BntUr'iby, [1910] 2 K. B. 155. 

(t) Wollaafony. //a/rowi^f (L841), 3 Man. & G. 297,322. M' ho assignee of an 
undivided share, if siic-d on the oovenanls solely, should show who are the other 
persons iiileroslcd and rofimro thorn to bo joined {Afmrrfm v. Dowatm (1826), 6 
B. & C, 479) ; but tho assignee of one oi joint lesseos who hnvo entered into 

i 'oint and several covenants is subject to the entire liability {^Norval v. Paacoe 
1864). 34 L. J. (cil.) 82) ; rind .^ee p. 343, ante. 

(A) Tulh v. Morkny (1848), 2 Ph. 774; De Mattoa v. Gihsou (1859), 4 De G. 
& J. 276, 282; Flaywoofl v. Branawitk Building Society (1881), 8 Q. B. D. 403, 
C. A. ; Abbey v. Gatterea (1911), 55 Kol. Jo. 364. Ab to tho nature of restrictive 
covonants, see title Eqtuty, Vol. XI II., p. 100. Whoro there is no continuing 
breach, a covenantor who has bpon no party to tho brooch is not bound to make 
the breach gooil {Pimell v. Hemsley, ^909] 2 Cli. 252, C. A.). As to the remedy 
by injunction, fiee title Injunction, Yol. XVIL, p. 241. 

(«) Luker v. Dennis (18771. 7 Oh. D. 227 ; Clmg v. flanda (1890), 44 Ch. D. 503, 
0. A. ; compare WiUeea v. Spoowtr, [1911] 2 pT. B. 473, 0. A. ; Keppell v. Bailey 
(1834), 2 My. & K. 517, so far os it is to the contriiry, is overruled. 

(m) Parker v. J^Ay/c(1863), 1 Hem. AM. 167 ; Chmeni v. IVelles (1865), L. R. 
1 Eq. 200; v. iJart (1866), 1 Oh. App, 463; Feilden v. Slater (1869), 

L: R. 7 Eq. 523; MaunaeU v. /fort (1877), I L. B. Ir. 88, 0. A. ; Teape v. Douse 

4 1905), 92 L. T. 319; see ffoUoway Brotlura v. Hill, [1902] 2 Ch. 612. As to 
onstructive notice to an underlcssee, see Herbert v. Maclean (1860), 12 L Oh. R. 
84; Ahh^ v. Gutterea,' supra. But the underlessee is not liable after he has 
d with possession of the premises, if he is no party to the unlawful use of 
[Hall V. Ewin (1887), 37 Ch. D. 74, 0. A.). 

. Mander v. Falcke, [1891] 2 Ch. 554, 0« A. ; as to an adverse possessor, see 
and Potts' Contract, [1906] 1 Oh. 386, 0. A. 
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severable^ will be enforced so far aa it is negative (o) ; and it ia Sbot. 4. * 
sufficient if it is substantially negative (jj). An underlessee is Liabilities 
affected with constructive notice of the covenants contained in of Lessee 
the head lease, since it is his duty to inquire into his lessor’s sud 
title (q). Assignee* 

1130 . Where neiglibouring premises have been let to different Liability 
lessees subject to restrictive covenants, the . question frequently m between 
arises whether the different lessees are entitled to the benefit of 
the covenants as against each other. A lessee who has taken, or 
has contracted to take, an assignment of the benefit of a covenant 
entered into by a previous lessee thereby obtains a title to enforce 
it, and where the various lessees enter into a mutual deed of 
covenant, each is entitled to enforce it against the others (r). Apart 
from such express title to the benefit of the covenant, an implied 
title arises wlienever an estate has been laid out upon a common 
building scheme and tho leases have been taken under this scheme. 

In such a case each of the lessees can enforce the observance of 
negative covenants by the other leasees («). But where a lessee has 
not purchased the benefit of the covenants entered into by neigh- 
bouring lessees, and there is no common building scheme, he cannot 
enforce the covenants (0, nor is the lessor a trustee for him so aa 
to be bound to allow the lessee to enforce them in his name (u). 

.Tlie lessor himself, however, is entitled to enforce thcm(7'), and if on 
his part he has covenanted with lessees that the reslriclions shall 
bo observed, he can, by reason of his coY\tijiuing liability, enforce 
the covenants, notwithstanding that he has conveyed away the 
whole of the property (/r). 


(o) Clftjg V. Ilavds (1890), 44 Ch. D. 503, C. A. 

ly) Call V, Tourte (1809), 4 Oh. A])p. 654. 

(</) Varhvr v. Tf’^fc (1803), 1 IIciu. & M. 107; FeildtP v. SUittr (1869), 
L. 11. 7 E(|. 523 ; sre 'rfiatnenfU v. Jofinson (1881), 60 1j. J. (oh.) 611) ; Abbey v. 
Outfma (1911), 55 Sol. Jo. 304; and see ]). 409, anie. But the omission to 
inquire docs nut nfTect the undei lessee with notice, if in fact the inquiry 
would not have di‘•clo^ed the covenant in question {Carter v. Wiltiama (1870), 
L. H. 9 Bq. 678). A head lessor who accepts a sin-rcnder of the head loose will 
be bound by coveriaiits eiiteroti into by the siib-lossor with the hub-lcsseo, of 
which the bead le.'^r'Or has actual or con.stiuctive notice v. Callegari 

(1910), 54 Sol. Jo. 635). 

(r) .'*‘00 Benafs v. Cinvlhhaw (1878), 9 Ch. D. 125. 129; affirmed (1879), 11 
Ch. I). 866. C. A. ; compaie Browne v. Floiter, [1911] 1 Ch. 219. 

(«) Benals v. Coiviishaw, aitpra ; Sjn'cer v. Ala) £«y^(188S), 14 App. Cos. 12. And 
each lessee can enforce the sulicmo against the lessor ; thus, where a building 
bus been let out in tints under i emulations requiring the Hats to bo used for 

E rivato residential puiix)8C8, a tenant can obliiiu an injunction preventing the 
indlord from converting piirt of the building into a club {Hudsmi v. Crippta^ 
[1896 J 1 Ch. 265). As to wnnt constitutes a building scheme, and as to enforce- 
ment of restriutive covenants generally, see titles Equity, Vol. XI 11., p. 101, 
note (5) ; Saul of Land. Tlie letting of a row of shox^s for difTorent busmessoB 
appears not to constitute such a scheino {Aahby v. HV/^on, [1900] 1 Ch 66). 

(t) Aahbtf v.HV/iow, supra ; compare Jirownex, Flower ^aayra; but see Fitzy, Pea, 
[1893] 1 (*h. 77, C. A. ; and C(*mpai*e JloUoway lirothera y.lIiU. [1902] 2 Ch. 612. 
(?f) Kewp V. Bird (1877), 5 ( h. D. 974, 0. A. ; Aahhtf y. inZson, supra, 

0 


(y) And if the lessor has not assigned the benefit of tho covenants exx)Tessly 
or mipUedly to other lessees, he can release them {Zetland (Earl) v. ‘ 

(1882), 7 App. Gas. 427). ' 

(ic) Spencer v. Bailey (1893), 60 L. T. 179. 



692 


Landlord and Tenant. 


Sbot.4, 

LiabUitlBB 
of LoBsee 
and 

ABsignee. 

Liability of 
letssee after 
Bssigumeut. 


Liability of 
assignee after 
re-aasignmcnt. 


Assignee's 
liability to 
indemnify 
lessee. 


1131. The liability of the lessee to the lessor coutinaea notvith* 
etanding that the lease has been assigned, and that the lessor has 
a remedy against the assignee for the rent and on the covenants 
running \rith the land. The remedy as against the lessee is founded 
on privity of contract ; and as against the assignee on privity of 
estate But after the assigument the liability against the assignee is 
treated as the primoi'y liability ; the assignee is the principal obligeo 
under the covenants, and the lessee is in the position of a surety (a;). 
The lessor may sue eitlier the lessor or the assignee, or both at the 
same time ; but he can only have one satisfaction (y). 

1132. Since tko liability of the assignee depends on privity ol 
estate, it ceases so soon as he re-assigns the land except as regards 
rent accrued due and breaches of covenant incurred at the time of 
the assignment {z) ; and the assignee is entitled to avail himself of 
this principle in order to escape liability, even though the new 
assignee is a person of no substance (a). No notice to or consent 
of the lessor is required (6), and the assignee’s liability is terminated 
by the assignment although the new assignee does not take posses- 
sion (c). , A re-assignment of this nature may be made by a trnsleo 
in bankruptcy (d). But the assignment must be a real assign- 
ment (e) ; it is ineffectual to terminate the liability of the assignee, 
if the new assignee is merely his agent (/). 


Sub-Sect. 2 . — Liability of Lemee and Aaeignee inter te. 

1133. The assignee, by taking the estate subject to the paymeni 
of rent and the performance of the covenants in the original lease, 
thereby makes it his duty to pay the rent and perform the cove- 
nants ; and from this duty the law implies a promise on his part 
to perform it (y) ; so that, while both lessee and assignee are liable 
to the lessor, yet, as between themselves, the assignee is primarily 
liable and the lessee is liable only as surety ; and after ])aying the 
debt, or discharging the obligation to which he is liable, he has 


(s) Wdveridyey. Steward (I83.'i), 1 Cr. & M. C44, SCO, Ex. Ch. ; IIwiMe v. 
LungtUm, 11841), 7 M. & W. 617, 630. 

(y) BrtU T. Cumberland (161!)), Cro, Joe. 621 ; Buchelour v. Gaye (1G30), Cio. 
Car. 188. 


(t) Faul T. Nurte (1828), 8*3. & 0. 486 ; see Fitdter v. Tovey (1692), 1 Sulk. 81 ; 
Riehmond v. London {City) (1703), 1 Bro. Pari. Oas. 610 ; Chancellor v. Poole 
(1781), 2 Doug. (K. B.) 764; OdtU v. Walse (1813), 3 Camp. 394. 

(а) VaUiant v. JJodemede (1742), 2 Atk. 646; Bamfcdher v. Jordan (1780), 2 
Doug. (K. B.) 462 ; Taylor v. Shum (1797), 1 Bos. & P. 21, 23; soo Oddle. 
Wake, itipra, 

(б) VaUiant v. Dodenale, tupra; Ltikeux y. Noah (1746), 2 Stra. 1221; 
Onslow y. Carrie (1817), 2 lAodd. 330; see Paul y. Nurse, supra. 

(e) WaUeer y. Beeve (1781), 3 Doug. (E. B.) 19 ; see VaUiant y. JOodtmede, supra 
Id) Iloph'nson y. Lavering (1883), 11 Ck B. D. 92. 

(e) Fagg v. DiiUe (1838), 3 Y. & C. (EX.) 96. 

(/) Philpol V. Hoare (1741), 2 Atk. 219. 

{g) Burnett y. Lynch (1826), 5 B. & C. 680, G02; Wcleeridge v. Steward, supra, 
Jtb9 ; Moule v. Oarrelf (1870), L. B. 6 Exeb. 132, 137 ; or, without any implied 
' e, th« assignee is liable in tort for Ineabh of the duty {ButneU v. Lynch, 
s, at pp. 604, 6u7). 
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bis remedy over against the assignee (h). But the liability of the 
assignee continues only so long as the term remains vested in 
him(i). ^ Upon a ro-assignmeut, the liability devolves upon the 
new assignee, and the same relation is then constituted between 
the lessee and the new assignee, the new assignee being primarily 
liable, and the lessee still being liable only as surety, with a remedy 
over against the new assignee; and this holds as between the 
lessee and each subsequent assignee of the term, notwithstanding 
that the subsequent assignee has entered into an express covenant 
to indemnify his immediate assignor {k). Each assignee is liable 
for rent accrued and breaches of covenant committed in his own 
time, although the action is not commenced until after he has 
re-assigned (1). 

1134. The right of indemnity of a lessee against an assignee 
depends on the assignee taking tlie entire estate of the lessee. It 
docs not extend to an underlessee of the assignee, even though such 
underlease is by way of mortgage, and the mortgagee obtains the 
benefit of the lessee’s payment of rent(m); nor to a judgment 
creditor who takes the term in execution as a means -to a sale of 
it (ra). But where the lessee has executed a declaration of trust he 
is entitled to be indemnilled by the equitable assignee against the 
liabilities of the lease in the same manner as an ordinary trustee (o); 
and, generally, when there is an agreement to assign, under which 
the equitable assignee enters and enjoys the premises, he is, it 
seems, liable to indemnify the lessee, if he is the immediate 
assignor, in respect of the period of his enjoyment, though not 
subsequently (p). 

1135. It is usual for the lessee on assigning the term to take 
from the assignee an express covenant for payment of rent and 
performance of the covenants of the lease, and for indemnity, and 
the assignee takes a similar covenant on re-assignment ; and the 


(A) li'oliKrtdye v. Steioard (1833), 1 (Jr. & M. (144, 659, Kx. Ch. ; lluiahk t. 
Laiii/sfm (1841), 7 M. & W. 517, 530. 13ut tho losset? hats nulieii uii the pieinieei) 
for paymenta wliluh lie moikeH {O'Loughlin v. Ihvger (1884), 13Ij.ll.Tr. 751 ; and 
if he bi'ings an action beforo he has made any puyinonts he can only recover 
nominal damof^ notwithstanding that an action by tho lessor is pending ( Beattie 
V. Quireg (1876), 10 1. R C. L. 516), thongh he can claim indemnity against tho 
assignee in the lessox's action (B. 0., Ord. 16, r. 48). 

(t) liumett V. Lynch (1826), 5 B. & 0. 589, 6105; Wolverulyc v. Steward, 
evitru. 

(A) MouU T. GarrHt (1870), L. B. 5 Exch. 132 ; aBinued (1872), L. B. 7 Exch. 
101, Ex. Ch. ; see U'btivrulgc v. Stetmtrd, mipra, atp. 660. As to the covenant of 
indemnity, see the text, ia/ra. 

(1) Harley v. Kiny^ (1835), 2 Gr. hi. & B. 18 ; see Burnett v. Lynch, anpra. If 
tho premises are dilapidate after the assignee has re-nosigued, substantial 
damages can be recovered ou the im|ilied covenant of indemnity, unless the 
assiguoo shows that ttie dilapidations did not take place in his time {Smith v. 

(1853), 9 Exoh. 161) ; and see tho text, infra. 

( hi ) Bonner v. Tottenham aiul Edmomton Permanent Inveatmmt Buildiwj Society, 
[1899] 1 U- B. 161, G. A. 

(u) dohna v. PiaJe, [1900] 1 Oh. 296. 

(o) Close V. IVilberforce (1838), 1 Beav. 112; TFiUmm v. Leonard (1840), 3 Beav. 
373 : see Nokea v. h'ish (1657), 3 Brew. 735, and title Tausxs AND 'BaUBOBS. 

(S } Oroueh v. Tregonning (1872), L. B. 7 Exoh. 68, 83. 
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lesReo, and an assignee \rho, by reason of his having entered into 
sncli n covenant, remains under a continuing liability, are entitled 
to have this covenant inserted in the asHigninent (q). Snch a 
covenant is binding on the assignee for the residue of the term, and 
he cannot put an end to his liability by re-assignment {r). But the 
covenant is construed as a covenant of indemnity only (s), and the 
assignor is not entitled to insist on the observance of the covenants 
in the lease except so far as is necessary for his indemnity (t). 
Usually tlio covenant is expressly qualified by the introduction of 
the word “ henceforth ” or otherwise, so as to bind the assignee to 
indemnify the assignor against future breacires nnlv(a). In the 
absence of such gualificntion the covenant may entitle the assignor 
to indemnity against past breaclios, at any rale as regards dilapida- 
tions, since these may have been taken into account in fixing the 
price (6). 

The chain of liability constituted by successive covenants of 
indemnity given on successive assignments may be broken by the 
bankruptcy of an intermediate assignee ; but Ihe lessee can take 
from the trustee in bankruptcy an assignment ot the bankrupt's 
right of indemnitv against a subsequent assignee, and can then 
recover in full from the latter (c). 

U36. If. after an assignment, the lessor sues the lessee for hr(».ach 
of covenant, it may bo reasonable for tlie lessee to defend the action, 
wliether for the purpose of having the damages ascertained or 
otherwise; and in an action on the covenant of indtiinnity the 
lessee can recover as damages from the assignee the costs properly 
so incurred, notwithstanding that the defence was unsuccessful (ff)- 
But when the extent of the liability to the lessor lias been ascer- 
tained, the assignee has no reason for defending the lessee's claim, 
and if ho docs so he cannot recover the costs agaiinst a subsequent 
assignee («). 


(g) Slainea v. Mtirria (1812), 1 Vps. & B. S. For form of such a covenant, see 
Encyclopaedia of Forms and i’rc' edciits, Vid. XII., p, 8^2. 

(r) See Huri'ia v. Ooodwyu (1841), 9 Jluwl. 409; and compare Crossjield v. 
Morrison (IS-JO), 7 C. li. 280. 

(«) Re hhileand (Jlarkc'a Oodrart^ [1904] 2 Ch. 173, 177, C, A.., and as to 
indemnitios, see genernlly title GtrAiiANTiSE, Vol. XV.. pp. 415 ei neq. 

U) Ilatrta v. JJo<fU (Juan Vfifrniata {SouUeru), Ltd., [1904] 2 Gh. 370. 

fa) Ilawkina v. Sherman f 1828), 3 0. & P. 459. 

\h) Qottch V. VlMtrhtU'h, [1899] 2 Q. B. 148, G. A. ; hoc Re timacll, ItussAl v. 
Shoolbred (1885), 29 Ch. 1). 254, G. A. 

(c) Re Perk in a, Poyaer v. Ikyfm, [1898] 2 Ch. 182, C. A. And apparently the 
lessee can obtain the benefit of a subsequent assigneo’H covenant oi indemnity 
without taking an assignment; see Re Itiehamaon. Ex parte St. Thoimfa 
Tloapital, [1911J 2 K. B. 705,0. A. As to proof in bunkriiptcy under the claim 
to indemnity, see Haidy v. Fofhergtll (1888), 13 App. Gas. 351 ; in winding up, 
Oraig'a Claim, [1895] 1 Oh. 207, 0. A.; and soe titles Bankruptcy and 
Insoi-vency, Vol. II., pp. 209 et aeg.; Companies, Vol. V., p. 514. 

(d) lloward v. Loveg/ove (1870), L. It. 0 Kxrh. 43 ; Morrell v. Fyah (1883), 
Cab. & El. 80. »See Couaina v. FhiUipa (1865), 3 H. & 0. 892. As to the scale 
of costs to be awarded, see titles Damages, VoL X., p. 328 ; Ouarantse. 
VoL XV., pp. 485, 524. 
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Sect. 6. — Rights and Liabilities of Surcessors to Reversion- 

1137. At common law a devise of the reversion upon a lease was 
effectual to place the devisee in the position of landlord to the lessee 
and to entitle him to the rent reserved by the lease without any 
attornment by the tenant ; but a grant of the reversion was not 
complcto without attornment (/). Under statute ((/), the grant 
is offcctnal without attornment (h), but the tenant is not prejudiced 
by pa}nnont of rent to the grantor lieforo notice of the grant 
given to hiiu by the grantee(i). This statute applies to all tenancies, 
though by instnnnent not under seal (A'), but it gives no right 
of action for rent against a yearly tenant by parol who has 
])artod with all his estate in the promises before the* assignment of 
the reversion (i). 

U38. When the lease is by deed, sueh of the lessee’s covenants 
as touch or concern the land, find the condition for re-entry and 
other conditions, are capable of runninpj with the reversion — that 
is, the grantee of the reversion is entitled to enforce the covenants, 
and to take advaritnge of the conditions (w/). But for this result to 
follow, it was forniorly necessary that the covenants should have 
l)(‘on entered into with the legal owii':?r, and tliat his legal estate 
should have passed inter virmt, or on death, to ilio new owner (?a). 

(,/) sii- p. Tourli., oil. I'rohlon, 25(5, ; LiUletmH Toiiiiros, s. 586; 

Ihr (1. W’nifht V. MSSS). 8 Ad. & EL *-*55, 260; soo Vtjm v. St. PnuVa 

and (IS'lO), M U. IL 909,028, Ex. Oh. Tho aBsigninont of the 

rovf*iwoii, including a l«^or^ion on a yearly iiMiaiu-y v. (1821), 

M‘(’!o. 0b4J, nui-^t ho by deed, sec title Ekkds a'nu Oriisii Jnsihuments, 
Vnl. X., p. 661 ; parol evidence of a coiitonip'irary urmngemeiit vaij'ing the 
light -- 11 iiiior ih -doodis imt iidmi.S''ihlo(/'7/f#ii v. f’h/iwr (18-10), I Man. itCx. 589). 

(flf) Sl.it. (1705) 4 & 5 Anil. c. 8, a. 9. 

(5) iMudey V. thidij'^nn (1812), H3 Eaat, 99; Rennie v. (1818), 1 Bing. 

147. Where a roia.iiudormnn upon a life estuto grants u term (»f years to 
rommpiico iinined Lately, i.ho oiloct of tho statuto i.s to enable tbo grantee, 
without iitlorniurMit, to tahe an iinineiliate entalc carved out of tho reiiiainder 
(/>rw d. Ayar v. Brmrn (1S53), 2 E. & IL 831, 348). Seo Edwards v. irtrA-fcar 
(1866), L. U. 1 E([. 40.3, w'liich was decided in accoi*dimco with the 4th resolu- 
tion in Rawlijns's (\v'e (1587), 4 L?o. ilep. 52 a, iii forgetfulness, apparently, 
of tliM statute; see Edwards v. inVA/mr (N'o. 2) (ItSiiO), 35 L. J. (cii.) 309, n. 

(i) Stat (1705) 4 & 5 Ann. c. 16, m. 10. Notice uf tho grant is not nociessary 
hofoi'o ejectment for broiu-li of covenant «>thcr than .n. covoiLant for payment of 
rent [Svaltork v. iiarston (1875), I C. I*. J). 106), though now ii notice under the 
(?onve\ aiming and Law of Property Act, 1881 4-1 & 45 VicL c. 41). s. 14, is 
iisuH lly required ; see p. 540, ante. As to tbo vest ing of the ro versi* ui and the rout 
m difforoiit persons, see ni)te(e), p. 466, ante ; .and coni^iare Taylor v. Mattindale 
(1842), 1 Y. & C, Cb. Cn.«. 658; Vigera v. St. VaaVs and Chapter)^ sapi'a, 

at p. 917. 

(A) Brydgca v. Lewis (1842), 3 Q. B. 603. 

u) AlLrudc V. Moarhouae (1882), 9 Q. B. D. 366, 0, A. 

(Til) Stat. (1540) 32 LTeii. 8, c. 34, s. 1 ; see p. 584, mde. After a purGhii.se 
the tonaiit holds of the purchaser on the same tonus a.9 previously he hold of the 
vendor until the tenancy is regularly determined {(ircenv'Ood\. hmrstow 
5 Ij. J. (ciT.) 179 ; and see title Equity, Vol. XI LL, p. 87, note (A). As to the 
mode ot pleading tho assignee’s title, see Davtay. James (1864), 2<> Ch. D. 778; 
Ihrbyahire v. Lciyh^ [1896] 1 Q. B. 544 ; and compai'e Harris v. Beavan (1818), 
4 Bing. 646. 

a Derby (Earl) y. Taylor (1801), 1 Enjit, 502; see Chandos (Dowager 
e^s) V. Brinjonlaw (1701), 2 Kidg. Pari. Rep. 345, 413. Thus in a lease by 
a mortgagor and mortgagee the benefit of a oovenunt bv the lessee with the 
mortgagor did not pass to an asMgnoe of the mortgiigee (IVehh t. Bussell (1789), 
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This necessity for tracing the devolution of the legal estate is avoided, 
as to leases made after the Slst December, 1881, by the provision (o), 
that the lessee’s covenants and the conditions shall be capable of 
being enforced by the person for the time being entitled, subject to 
the term, to the income of the land leased. Thus, the person 
entitled to the income of the land — for example, a mortgagor in 
possession — ^znay sue on the covenants in the lease, notwithstanding 
that he has not the legal estate and did not grant the lease (p). 

1139. The reversion may be divided either as regards the estate 
or the land. It is divided as regards the estate when it is granted 
for life or years with remainder over, and the owner of such limited 
interest in the reversion can by the statute already referred to ( 7 ) 
enforce tlie lessee's covenants and take advantage of the conditioiio. 
It is divided as regards the land when the reversion in part of the 
land becomes vested in one person and the reversion hi another 
part ill another person. This is known as a severance of the rever- 
sion. Under the same statute, the lessee’s covenants could be severed 
also (r), but a condition could bo apportioned only when the 
severance of the reversion took place by act of law(«). It is. 


3 Term Bop. 393 ; RussfR v. Blokes (^1791), 1 Ily. lil. oCi2 Ex. Oli.). Upon a lease 
by a tenant for life under a power, the romnindeiman was treated as an assign on 
the ground that the lease was in effect granted by the settlor ( WhHlork'a Cam 
(1609), 8 Co. Bep. 69 b, 71 a; Tsherivood v. Oldhtow (1815), 3 M. & S. 382, 
Grmnaway v. Hart (1854), 14 C. B. 340). A Kurrenderco of copyholds is within 
Uie statute so as to he entitled to sue on a lease made by the surrenderor 
( Whittfm ▼. Peacock (1834), 3 My. & K. 325, 338). As to leases made by several 
lessors of whom one was legal owner, see Wakefield v. Brown. (1846), 9 Q. B. 
209 ; Magntnj v. Edwards (1853), 13 C. B. 479 ; and as to the right of tlin 
grautoo of Uic reversion to sue for rent reserved on a lease of a wayleave, boo 
Jlastings {Lord) y. North Eastern Jiailvaif^ [1898] 2 Ch. 674 ; affirmed, [1899] 1 
Ch. 056, 0. A. ; compare Portmore {Karl) v. Bwnn (1823), I B. & C. 694, 

(n) Gonveyaucing and Law of Property Act, 1881 (14 & 45 Viet. 0 . 41), s. 10, 
which speaks of ** c<3yeuants having roforonce to the subjeot-maUer ” of the 
lease. These word.saro equivalent to “ which touch or concern the land,” so that 
covenants inoroly collateral (sec p. 584, aote) are excltidod. This provision does 
not alter the law as to the class of covenants which will run with the reversion 
{Davis V. Toum Properties Investment Corporation^ LtL^ [1903] 1 Ch. 797, 0. A.). 

(p) Turner v. WaUh^ [1909] 2 K. B. 484, 0. A- ^ Similarly the mortgagee, on 
going into possession, can enforce the covenants in a lease mado by tho mort- 
gagor under his statutory powor {Municipal Permanent Investment Buitdiuu 
Society v. Smith (1888), 26 Q. B. D. 70, G. A.), and ho i.s also entitled to .arrearH 
of rent (see Be Ind Cvope db Cb., Ltd,, Fisher v. 21ie Co,, Knox v. The Co , 
Arnold V. The Co,, [1911] 2 Ch. 223). Tho Judicature Act, 1873 (36 & 37 Viet, 
e. 661, s. 25 (5), did not enable the mortgagor to sue on tho covenants {Tiir?nr 
V. Walsh, supra)-, soe title Mortgage. Where a trustee sues on the covcnaiiN 
in the lease, the lessee can now, it seems, plead payment to the cestui <pie trust 
(see Bankes v. Jamais, [1003] 1 K. B, 549) ; formerly it was otherwise {Bnttcn v. 
Perrott (1834), 2 Ci'. & M. 597). 

( 7 ) Under stat (1540) 32 lien. 8 , 0 . 34 ; Co. Litt. 215 a, resolution 4 ; Wriyht 
V. Burroughes (1846), 3 C. B, 6>S5 ; and see n. 595, ahie), 

(r) Tvjynamy. PicAord (1818), 2 B. & Aid. 105; Batleley v. Ftij/nra (1854), 4 
E. & B. 71 ; Swansea Corporatum v. Thomas (1882), 10 Q. B. D. 48; see Attoe 
V. Hemmirws (1614), 2 Bulst. 281, 

(a) Co. Litt. 2 I 0 a, resolutions 5, 1 ; Knight^e Case (1588), 5 Oo. Bop. 54 b; 
jDumpora Oaee (1603), 4 Oo. Hep. 119; Piggott v. Middlesex County Oouneih 
[1900] 1 Oh. 184 ^ confra, where the reveimoB in part is assigned to tho lessee 
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however, now provided generally, as to leases made after the Slst 
December, 1881, ^that the lessee’s covenants which run with the 
land, and conditions, shall go with the reversionary estate in the 
land or any part of it notwithstanding severance (f) ; and although 
the term has ceased as to part of the land the conditions remain 
in force with respect to the remainder (a). 

1140. The grantee of the reversion is not entitled to sue lor rout 
duo {b), or for a breach of covenani, committed (c), before the 
assignment. 

1141. The obligation of the lessor’s covenants, has already been 
stated (d), attaches to grantees of the reversion ; and it is now 
provided generally that the obligation of the lessor’s covenants which 
have reference to the snbject-mattcr of the lease (if) shall, so far as 
the lessor has power to bind the reversion, be annexed to the rever- 
sion or the several parts thereof, notwithstanding severance of the 
reversion, and may be taken advantage of by the person in whom 
the term is for the time being vested ; and so far as the lessor has 
))Ower to bind the reversioner for the time being, the obligation may 
1)0 enforced against such reversioner (j ). 

1142. Tho lessor rciu<ains liable on the covenants in the lease, 
notwitlifltanfling that he has assigned the reversion (//) ; miless, on 
tlie special tenns of the covenant, the liability is to bo only enforce- 
able ngainst the owner for the time being (//). 


of that part {Hyde v. Warden (1877), 3 Ex. D. 72, 80, ri. A.); sro Doe d, de 
Riilztn {Haron and Uaroness)^. Lewie (1830), 6 Arl. &E1. 277 (ns to coparcciiprs). 

Coiweyancing and Law of Proporty Act, 1881 (‘11 & 4.3 Viet c. 41), s. 10. 

(rt) 7 ItvLf s. 1 2. TIio morn general ])rovision of ibid., s. 1 2, ns to apportions o.nt 
of conditions appears to make the provision for Severn nee of conditions in s. 10 
(t/>fV/.), neeflloss. S. 12 {ibid.) supersedes the Law of Propeity Amendment Act, 
1869 (22 & 23 Viet. c. 36). s. 3. 

(/>) Fliq/it V. Bentley (183.3), 7 Sim. 119. Bui where the assignee is suing for 
]iosscs 3 ioji under the County Courts Act, 1888 (51 & 52 Viet. c. 43). s. 139, on the 
ground that a half-year’s rent is in airoor, this may be composed of rent partly 
line before and partly due after the assignment {Rvhett v. Green, [1910] 1 iC. B. 
253). 

(A Lewes v. Jiidyr. (IGOl), Cro. Kliz. 86.3 ; Oanharn v. Rust (1818), 8 Taunt. 
227; Johnson V. St. Veter, TTcrefiwd (CJnirehwardens) (1836), 4 Ad. & El. 520; 
t'rivnc V. Batten (1854). 23 L. T. (o. s.) 220; Morris v. Kennedy, [1896] 2 I. B. 
247, 0. A. ; compare Greeny, dames (1840), 0 M. &*VV’. 656. Where the covenant 
is to reiniir on natie(*, tho assignee may sue if he gives tlie notice, although the 
preinisGS were out of repair at. tho date of tho a.ssignineut {MascaVs Case (1587), 
I Leon. 62). As to a covenant to keep in repair, see Bennett v. Herring (1857), 
3 0. 13. (w. s.) 370 ; and p. 511, ante. 

(d) See stat. (1.540) 32 lien. 8, c. 34 ; and p. 687, ante. 

fc) Lt., which arc capable of running with tho land, sec note Jo), p. 596, ante. 

(/) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), s. 11. 
Like 8. 10 (ibid.), tliis provision refers only to covenants which concern the land 
(Davis V. Town Aoperf/es Investment Gorporation, Ltd., [1903] I Oh. 797, C. A.) ; 
but it makes tho covenant binding on the lessor’s succeasora whenever the 
lessor, though not absolute legal owner, has power to create a legal term which 
will be valid against his succesBora. 

(a) Stuart v. Joy, [1904] 1 K. B. 362, 0. A.; see Eceles y. Mills, [1898] A. C- 
300 C, 

(A) 8» Bath T. Bowla (lOOS), 93 L. T. 1 ; IM note (.f). p. 469, aula 
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Sect. 6. — Devolution on Death of Lemee. 

1143. Tho interest of a lessee, whether for a term of years or from 
year to year, in the demised proiKjrty vests, upon his death, in his 
)>ersonal representatives (0; and this is so notwilhstandin;^ that the 
lessee has bequeathed tlio property ; but upon the executor's express 
or implied assent to Uie bequest the term vests in the Icgutoo (/r). 

1144. The i^ei'sonal represenlative (/) takes the lensehold property 
as a8sif?neo(?w), hut he does not I)Gcome personally liable for rent or 
on the covenants in tlie lease unless ho has entered (a). Further, oven 
though he has entered and has thus made himself primd facie liable 
as assignee both for rent and on the covenants, vet ho is entitled to 

(») Seo titles A^n Dis'iinm’TioN, \o\. XI., p. 6; Kxiii i.ious and 

Adviinisthatohs, Vol. XIV., p. 2o0 ; and ha to a y«*nily tonani, f^co also Poe d. 
flull V. Wood (1840), 14 M. & W. 0S2, AVlii-ro loasoliolds )invo liomi morf- 
f'fiECed by Buh-dpiiiipp, and a tmat dpolared of tho on! standing days, arlminis- 
tmtion may be giTintrd to the iiiortgagoo limited to tho onistauiliiig (l:»y'«, on 
his citinir the peiPOTJM PTititlf^d to *i grant (la Ihe UnofU oj KimfiriU (ISl)'*}, 81 
L. T. 4GJ). As to intinns by tho 3Tnn*^oiitatMo-> of Dio U'^ -oi, si*o title 
Executoes and Administeatok.'!, Vol. XJ V., p. ‘JlM. 

(A;) As to thn ofToct of asssont, and fis to assent by implic;ation, sco title 
Executoh-s and Administpatoiw, Vol. XIV., ])p. 2lw a stq, Aftor an niicon- 
ditioiial assent tho oxooiitor is not entitled to an inri«‘innity out of tho te.stator's 
estate in respect of the covenants in tho loa.«o v. Woofl/nU (1845), 2 

Coll. 80); but assent of an oxrcutor to a IxMpiost to liini‘'C‘lf and othns as 
truMtoofl i.s not implied fiom tho mere fact that debts liaic hfM»n paid and a coii- 
bidf^rahle period of time has elapsed: there inu.st ho aHinnatno o\idenco 
(Hiiwhins v. iriY/ianw (1802), 10 AV. 11. 002). 

(7) Inehidiiig an administrator itmi [Wlnidnad \\ I'tdintr^ [IPOS] 

IK. B. 151). 

(w) Tilucif V. Norrifi (1700), 1 Ld. Baym. 558 ; and an ex<-nitor de aon tort 
can also be treated as assignee [Pauli v. #S7/#//<so/i (1840), 9 U. Jh 805 ; eoinparo 
n77//a7ns v. Ileaha (187*1), 1j. 11. 9 C. V. 177). But whore tho term is vested in 
tho survivor of two joint tenants, the oxeeutois of ihe deceased joint tenant are 
not liable to assimi«‘es of the rover.Mon for want of pri\ity of estate, notwith- 
standing that there was a teiiniicv in cominon in equity [doddord y. Jteivia 
(1909), 101 L. T. 528\ 

(n) Originally in cnarging an sissigm o it was nei’C'-saiy to allege that he had 
entered; see CWi: v. Han in (1098), I Ld. Kaym. 807; and in JMon v. Jaqiics 
(1780). 2 Doug. (k. B.) 454, it was hold that entry was nec('ss:iry in the case of a 
inorl gage hy apsignuienl ; com pare Traherne v. tiadlrdr (J705), 5 Bro. Pari. Cas. 
179; but the allegation of entry was only formal (f Wc v. JInrrts, 3if/)?a), and 
entry is not necessary to constitute the liability of an QSsigTH»o, whether the 
assignment is ahsnhite {Walker v. Beefuea (1781), 2 Doug. (k. b.) 461, n.), or by 
way of innrtg.age (WiWawa v. Downqvtt (1819), 1 Brod. & Bing. 288, overruling 
Eaton V. Jaquea, ^upra). As ftjgards executors, eiilry was ori^'nally required ; 
see JlelUr v. (JaseheH (1064), 1 Lev. 127 ; Iphwivh CorporaPtm v. Martin (1010), 
Cro. Jnc. 411 ; flitrldei/ v. Pirk (1710), 1 Salk. 810 ; and tho requirement lias been 
maintained notwithstanding its .abolition in oilier cases of assignment ( H7d/aA*fcn 
V. IIukfU'il^lMl), 3 Man. & G. 297 ; coinparo Aaiion v. Tozer (1884), 1 Or. M. & K. 
172). Since tho executor cannot accept the executorship as to piirt of tho pro- 
perty only [Billintjhnrsi v. Hptrnnan (1(>95), 1 Salk. 297 ; UnheryY, ISfevma (1882), 
'4 B. & Aa. 241, 244 ; Nalton y. Tozer, mpra, at p. 170), its maintonanco is a 
matter of obvious convenience. In effect bo disclaims tho lease by not entering, 
and in this sense he is said to “ renounce *' or ** waive ” it ( Wilkinson v. Cawood 
(1797), 3 Anst. 905, 909; Stephens v. JTolham (1855), 1 K. & J. 571, 575; com- 
pare Jlovm V. Webster (1607), Yelv. 103). But in [jlcading the executor should 
not dnny the assignment to himself; ho .should plead that he took as oxeoiitoi 
and never entered (Green v. lAst.oivel (Karl) (1840), 2 I. L. B. 384 ; WoUaeton v. 
HakewiU^ siijPfa; Kearsleij v. Orletf (1864), 2 If. & 0. 896; and see note to 
Goodlmd v. Ewiuif (1883h Cab, & Eh 43, 44). 
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limit his liability for rent to the yearly value of the premises (o) ; 
but he cannot limit his liability in resiiect of any other covenant (p). 
Where he is sued as assignee, tho liability, subject to the limitation 
just mentioned, must be satisfied de bonis jiropriis^q) ; but he may 
also be sued as executor (/■), and then the judgment, whether for 
rent («) or breach of covenant (t), is only de bonis testatoris, and the 
claim can bo met by a plea of plene adiniHistravil^a). 

U45. An executor who has become personally liable as assignee 
can get rid of future liability by assigning the lease (b) ; and where 
the testator was an assignee, the executor can by assigning avoid 
any future liability of tho testator’s estate (c). Moreover, if he assigns 
tho leaseholds on sale, ho can, by satisfying all liabilities then accrued 
due and claiiued, and setting apart a sutUciont fund to' answer any 
future claim in rusiioct of any fixed sum covenanted to be laid out 
on the property, avoid personal liability for all claims which have 
not then beoi mnde(d.). This does not affec^t the liability of the 
testator’s estate, but the lessor is not entitled to have the assets 
impounded to answer the future runt and covenants (e). On the 
other baud, it is unnecessary for the executor ta re^iuire an 
indemnity as to leaseholds on distributing tJie estate (/). 


(o) HtU-v (\istheH 1 liov- 127; nvh mm. IIHlttr y. f'aftlarJ, 1 

2150, jicr WiNniiA.M, J. ; lltihn i/ v. tSltvms (is;{2), 4 B. & Ad. 2*11, 215, 24T ; 

V. (ItJ’lO), 11 Ad. & El. 045 ; Ua Strathmore (Earl) v. 

r<7f/e, NorvlijjV A (18S7), 37 Oh. JJ. 128: ainl other wises cited in title 

ExhoiU’oji.s AXi) Administrators, Vol. XLV., p. 307. Ah to whether an 
oxcciitor i» ill as or nuder a now touuiicv on tho terms of the lea.se, 

Hoe Drtinj- liinxe (Jo. v. (Jhapiitun (18-13), 1 Car. & Kir. 14. The oxeciitor may 
Hirnilurly limit Ins if ho is s nod for use and occiipiition f Patten y. lie%d 

(1802), 0 L. T. 281), As to liiuitRtifm oi liuhility by an heir under a leune for 
lives, see De la Pocr v. Ktnran (187*)), 1) J. K. C. L. 519; and jus to llie liability 
of iLLi executor for and occupation, spo Atkins v. Humphrey (1840), 2 (J. IS. 
654; Nixon v. Qttmn (liSG8), 2 i. 11. C. L. 218; and note (w), p. 598, ante. 

(p) Ti/ncff y. Xorris (1700), 1 Ld. Ra\m. 563; LltudaLly. Andreoi (1892), 01 
L. J. (q. Jt.) (330 ; and other cases cited in title Execittoks and Admiktstratorh, 
Vol. XIV., p. 307. 

(7) Tihuy V. A'orrta, supra ; IJm'kfry y.l*trk (17101, 1 iSnlk. .’JIO; and oxei-iitera 
who become yearly tuiiauls by occujiyiiig uiid payini? rent iinpliodly uiiderfako to 
observe tho tonus of tho original coiitiact (Dnekwortk y. Simp^m (1835), 1 
Cr. M. & li. 834), 

(r) See title EXEOUTOUa AND AdMINISTU \TORS, Vol. XIV., p. 306. 

(s) /iucklvif y. Ptrk, supra; Lyddall y. Jhndapp (ll-VS), 1 Wils. 4 ; see i/co*- 

grave^a Case (1001), u Co. Hop. 31 a. • 

(0 irifso/i UMily) V. Wvjfj (1808), 10 Erisfc, 313. 

(tt) Lyddall v. Danlapiu supra ; (Lady) v. H supra. 

(6) Taylur v. Shmn (1797), 1 Bos. & P. 21 ; Goodland v. Ewiny (1883), Cab. 
& 151. 43. For form of assignment, see Encyclopsedia of Forms and Procodonts, 
Vol. V.. p. 020. 

(c) Seo title Exk(''UTOus and Administuatous, Vol. XIV., p. 300. The 
original lessee may be entitled to indemiuty against tho testator’s estate, and in 
his action the exeruttir can plead pkne admhtistrax'it ; he is not bound to keep 
tho assets aH an indoinnity fund (Collins v. Cronih (1849), 13 Q. B. 512). 

(d) Law of Property Ainoudinent Act, 1859 (22 & 2;i Viet. c. &fl), s. 27 ; see 
Eitle Kxkcutors and'Admikisteiatorh, Vol. XIV., p. 255. 

(c) E/?ig V. MaU'oit (1852), 9 Hare, 692; see Re King, Mellor v. Bouth Atistra-' 
!ian Land Mortgage and Agrnvy Co., [19071 1 Oh. 72, 75. 

(/) Vodson Y. Bammell (1801), 1 Drew. & Sm. 576 ; see King v. MalcoUfSUfra, 
at ^ 695. 
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Landlord and Tknant. 
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Skct. 7 . — Devckilion on Bankrvptey of Lessee. 

1146. Upon the bankruptcy of a lessee who is beneficially 
interested in the leasehold property (</) the term vests in his 
trustee (h), who thereupon, as assignee, becomes personally liable 
for the rent and under the covenants (t) ; but he can terminate his 
liability by assig ni ng over {k), or avoid tlie liability altogether by 
disclaiming (Q. Leaseholds acquired by the bankrupt after the 
bankruptcy follow the rule applicable to personal property generally, 
and do not vest in the trustee until he interferes and claims them. 
Until then the bankrupt may dispose of them (m). 


(y) Bankruptcy Act, 1883 (46 & 47 Viet. o. 52), s. 44. 

{h) Ibi(L, s. 64; sec title Bankiiuptcy and Insolvency, Vol. IL, p. 165. 
Thu result u not prevented by a covenant against assignment contained in the 
leiEise (p. 677, ante). Where a trustee holds leasehold property for his cc/iifat que 
trust subject to his own right of indomnity, this gives him a benelifdal interest, so 
that, if the retention of the loaseholds is necessary to give full elfect to his 
rights, tlie leaseholds 'will pass to his tnistee in bankruptcy (St. Thomas's 
tlospitdi (Governors) v. Rinhardsotit [1910] 1 K. B. 271, (3. A.) ; and see p. 594, ante. 

(i) Me Sofomon, Ex parte Dressier (1878), 9 Ch. D. 252, C. A. ; Wilson v. 
Wallani (1880), 5 Ex. 1). 156, 163 ; Tdtertuu y. Cooper (1882), 9 Q. B. D. 473, 
C. A. ; but he is entitled to bo indeninilicd out of the esiato of the bankrupt 
(Liiwrey v. IJarher (1880), 5 Ex. 1). 170, 173, C. A.). 

(A:) Wilkins v. Ery (1816), 1 Mcr. 244, 265 ; the assignment may be made 
even to a pauper, for the expross purpose of getting lid of the liability (see title 
BANKKUrTCY AND INSOLVENCY, Vol. II., p. 194, note (t) ), notwithsteudingthat 
the lease contains a covenant against assignment which purports in bind assigns 
in law (Me Johnson, Ex parte Blackett (1891), 70 L. T. 381). Eor form of 
assignment, see Encyclopmdia of Eorms and Brecodonts, Vol. !^[1I, p. 919. 

(l) See title Bankruptcy and Insolvency, Vul. 11., p. 193. For form of 
disclaimer, sco Encyclopucdia of Forms and Prcccdcutb, Yol. VIL, pp. 707 
et seq. 

(m) lie Olay ton and Barclay's Conintet, [1805] 2 Ch. 212 ; seo title Bankutiptcy 
^^D lNSor.V£NOY, Yol. II., p. 139. As to disclaimer of aftor-acquiiod propoi'ty, 
see ibid., p. 192, note (a). 
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Part I. — Introductory. 

Sect. 1.— 77i General. 

1147. The actions of libel and slander are private legal remedies, Actions ol 
the object of which is to repair the plaintiff for the private injury 
done to his right of reputation by the wrongful publication of 
defamatory statements concerning him. The defendant therefore 
in these actions may justify the truth, and thus show that the plain* 
tiff has received no injury. For though tbere may be sufficient 
damage accruing from the publication, yet, if the facts published be 
true, there is no injury, and the law gives no remedy by action (a). 

But an indictment (or criminal information) for libel is for a criminal 
public offence, as tending to a breach of the peace by provoking probings 
the person libelled to break it. or i . 


(a) 3 Bl. Com. 126, 120. Tho passage, from which the text is taken, speaks 
of actions of damages for libel and slander an actions on the case. The subject 
of this title is defamation which retleots upon the plaintiff or pmeecutot 
personally. Other actions on tho case for fah» and maliuiona statememts, 
attended by special damage, mo only dealt witii inoidentally; see p. ISA, foit; 
and See, farther, titlss Tobt : Tbaui Aim iBAna Umon. 
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Hi General. 
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(i.) justifica- 
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(ii.) publica- 
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Actionable 

libel. 


Hence the defendant in a prosecution for libel was never 
allowed at common law (h) to allego the truth by way of jostifi. 
cation (c). 

Again, whereas tho publication to the person libelled may 
support a prosecution for libel as le-idnig to a breach of the peace, 
the publication of a libel or sbiiidor will not support an action, 
unless it is a publication to some person other than the plaintilT. 
For if the communication be to the plaintiff alone, he suffers no 
damage (d). 


Sect. 2. — Jkfiiiitions. 

f 

1148. A defamatory statement (e) is a statement which, if pub< 
lished of and conceruing a person, is calculated to expose him to 
hatred, contempt or ridicule, or to convey an imputation on him 
disparaging or injurious to him in his trade, busiuess, profession, 
calling or office (/). 

1149. A libel {or which ^xll action will lie is a (lefatnatory 
ataiement, as above deiined, expressed or convoyeil by written or 
printed words or in some permanent form (r/), published of and 


{h) But Beo the Libwl Act, ISIS (known as Lord Cani])boirs Act) (0 & 7 Viet. 
0. 9li), fi. 6(rofeiTe<l to at p. 743, which now allows thedofondaiit in crimiiwil 
procendin^s to pU'iid that tho libel complained of is true, providud that ho fui ihor 
plead- that the publication wait for tho public bofielLt, a ))loa which omphaHises 
tho public iiutiiro of the wrong. For tho iliil'orouco in object of civil and 
criminal roinedioa for' libol, aeo ulao H. v. Holbrook (ISTS), 4 Q. B. D. *12, ;*fr 
Lush, J., at p. 40. An action of libol or Hhindor will not lio in inspect of tho 
defainiitioii of a dead porsou ; seo Uroom v. /ivvhif & Uo. (IPO/i), C F. (Ct. of Sosb.) 
942. In R, V. Labonvhere (1884), 12 Q. B. D. j 20, Lord CoLKUinni!:, O.J., at 
p. 324, Hiiid, ** It must be, 1 think, Romo very iuiuhuuI publiciitiou to justify an 
indictment or information for aMporsing the character of tho dead.’* !Seo also 
R. V. Tophatn (/i\) (17U1), 4 Tomi liop. 120; R. v. Mtail (1840), 4 Jur. 1014, per 
Patteson, J. ; 1 liawk. F. C., ch. 28, s. and tho other c.!isos referred to in 
R. V. Lahoiwher€f supra. In R. v. Ensor (1887), 3 T. Ij. \l. 300, Stefiien, J., 
at p. 607, expressed tlio opinion (therein dill'eriim from Wills, J., in his charge 
to the grand jury) thut it is not a ciiininal li^l to traduce the dead merely 
because such an attack tends to a breach of tlie pence. It is possible under 
the mask of attacking a dead man to attack a living ouo,” but, to speak 
bi'oaiUy, to libel the dead is not au offence known to our law” (t6/d.). See 
also the note of Stepue^t, J., as to R. v. Ensirr, supra, in his Digest of tho 
Oiiminal Law (1904 eil.), p. 227. 

S See 3 Bl. Com. 125, 120. 

) For other distinctions between civil actions and criminal prosecutions for 
libol, see pp. 737 ttseip, post. Apart from questions of procedure, the most 
biportant distinction not hitherto montioiiod is duo to the Libel Act, 1843 
(6 & 7 Viet. c. 90), B. 7, referred to at p. 743, posf. 

(s) This and the following definitions are discussed and illustrated hereafter ; 
see pp. 618 et seq., post. 

(/) See pp. 630 et serp, post. 

(if) “ Liliols are generally in writing or in print ; but this is not necessary ; 
the defamatory matter may be convoyed in some other permanent form. Fur 
instance, a statue, a caricature, an eitigy, chalk marks on a wall, signs or 
pictures may constitute a libel” {Monaon v. Tussauds, Ltd., Monaon v. Louis 
Tus’^aud, [1894] 1 Q. B. 671, C. A., per Lopes. L.J., at p. 692). See also 
Com. Dig.# tit* Libel (Ah and Bao. Abr., tit. Libel (A), iiirtancing (on the 
authority of Do LibeUis Famosia (1605), 6 Co. Bep. 125 a, b) the fiziDg up a 
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concerning the plaintiff (/t), to a person other than the plaintiff (i) sbot. 2 . 
without lawful justification or excuse (/c). Definittons. 

1150. A fief amatory Htatement actionablo per ge ({), that is to defamatory 
say, actionable without proof of special damage, is a defamatory 
statement which j/g Qf ^ 

(i.) if published of and concerning a person in the W'ay of his pe»<m— 
trade, business, profession, calling or office of profit, carried on or 0-) in the 
held by him at the time of the publication, is calculated to convey 
an imputation on him disparaging or injurious to him therein ; or ’’ 

(ii.) if published of and concerning a person in the way of (ii.jinthe 
his office, being an office of honour held by hitii all the date of the 
publication, imputes to him dishonesty in the discharge thereof or huiionr; 
such misconduct therein as would justify his dismissal ; or 

(iii.) if published of and concerning a person, imputes that ho Oil.) im. 
has committed a crime punishable by imprisonment; or puting crims; 


gallows at a man 'is do ir us a libol, uiul citing cTic^Vriejs v. /Juj/romde (ISlty), 11 
E:isr., L’2G (plficing a lighted luiiip before a mm's door and keopi^g it burning 
there nil day to indicate that his house is a house of ill fatiio); />m /trtst v. 
Beresfurd (1810), 2 ('amp. oil (libel by pictiiroj ; and Levi v. J/iV/ic (1S27), 
4 lliTig. 19o (ignominious wood-cut hciiding and lidieiilons doggerel). See aliio 
Aitsdit Y. Cffljifper (10S;j). Skiu. 123 (piUoiy drawn); SpaH v. M asset/ {1819)^ 
2 Stark. ooO (fuintod iiiscri|)tioii exhibited on a liourd opposite a man ‘a house 
inainiintiiig tlint it wu'^ a house of ill fame); Smith v. Wood (I'^13), 3 (.'amp. 32«3 
(mric.ituio piiiit); and Movaon v. Tussowh^ Lfd,, ^fomoti v. Louts Tvasaud^ 
[1894] 1 (i. li. 871, C. A. (wax- work exhibits). In the case of a libel by 
wriUou or printed words an innuendo is not always neceasary ; otherwise 
where the liliol is by picture or the like, for without nn iimuondo it cannot be 
understood to be lovollcd at the plaiutiif (3 HI. Coin. 12(i). An innuendo is 
also neces.sary for the same reason where a slander is by soimds, gostiiros or the 
like. As to the innuendo, sec, further, pp. 615 et seq., post 

(h) As to tho meaning of these words, soo pp. 608, 618, 619, note (r), p. 641, 
and 11 '. to (/)» P- 

(/) Piil)]ic.itiou to tho prosecutor alone may support a criminal libel; aeo 
p. 606, a/i/e, nnd p. 738, post As to ])iiblicatLoii, see pp. 655 td set/., post, 

(k) As to tho moining of those woi’ds, see pp. 999 H seq.^ post The above 
delinilion of an ac.tionable libel, when expanded in uccordanco with tho preceding 
definition, approximates to the (not exhaustive^ defiiiitioii of Lord Hl.\ckburn 
in Capital and Cotiniiea Bank v. Henitj (18iS2), 7 App. Caw. 741, nt p. 771, 
whore it was said : A libel for which an action will lio, is defined to be a 
written statement, published without lawful ji]stifi(?ation or excuse, calculated 
to convey to those to whom it is piibli-hed an iinpubitioii on tho plaintiffs 
injurious to them in their trade, or holding them up to hatred, contempt or 
ridicule.” Tho following rases rehitiug to tho il^fiuitiona of actiouuble libel 
and slander may bo usefully consulted ’ — Parmiter v. Couplaud (184(H, 6 
M. & \V. 105, per Harke, B., at p. 108 (a publication without justiuea- 
tion or lawful excuse, which is calculated to injure the reputation of 
another, by exposing him to hatred, contempt or ndirule, is a libel); O'Brieu 
V. Clemrnt [\9d9)^ 15 M. & W. 435, jter Pahze, B., at p 437 (everything 
printed or written which lotlocts on tho character of another, and is published 
withnut lawful justification or excuse, is a libel); Alexamltry, Jenkins, [1892] 
1 Q. H. 797, 0. A., per Lord IIersuhkll, at pp. 800 et scq.; Ratcliffe v. Evans, 
[1892] 2 Q. B. 524, C. A., /‘cr HowiSN, L.J., at pp. 627 et seq ; Booth v. Amo/J, 
[1895] 1 Q. H. 571, 0. A.; Linotype 6V, Ltd, v. Brdish Empire Type-seltiny 
Mtvhine Co,, iJd. (I89i>), SI L. T. 331, IL L. ; HiiUon (/'/.)<& Co. v. Jhiies, [1910] 
A. C. 20; aflirming, [1909] 2 K. B. 444, 0. A. As to what are and ore not 
defamatory statomeiits within the definition in tho text, soo, further, {ip. 618 
et seq.f post 

(l) As to special dama^, see pp. 609, 730 ^ seq„ post. Am to statements which 
are iilouderous per se within tho definition, see pp. 620, 623 et eeq.i post. 
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Lmi. AND Slander. 


bbct. 2 . (jy,) if published of and concerning I'^person, imputes that 

Definitions, he is at the time of the publication suffering from a venereal 
disease; or 

'(v.) if published of and concerning a woman or girl, imputes 
i to her unchastity or adultery. 

1161. A slander for which an action will lie is a defamatory state- 
a woman or mout OS before dflfmed, expressed or conveyed by spoken words, 
, sounds, gestures, or in some form which is not permanent (m), pub- 

lishod («) of and concerning the plaintiff (o), to a person other than 
the plaintiff (p), without lawful justification or excuse ($), whereby 
the plaintiff has suffered special damage (r) (which he must allege 
and prove) («), or which is a defamatory statement actionable per se, 
as above defined (f). 



Pnbllcation 1152. The preceding definitions, it will be noticed, do not state 
defamatory matter must be false and malicious, but state 
ticHiOT' defamatory matter must be published without lawful 

excuse. justification or excuse. 


Fiaintifimnsi 1153. The Statement of claim in actions of libel and slander must 
allege that the words complained of are false (a). For unless the 
*. 1 ^* °™ IS statement is untrue the plaintiff has suffered no iniury to his right 
of reputation, and has no cause of action. But tue law presumes 
that the words alleged by the plaintiff to be false arc false unless 
and until the defendant pleads and proves that thoy are true (b). 


Pin that 
pdHioation 
wat malicioua. 


malice. 


When pic> 
mmption of 
malice 
nbutted. 


1154. As to malice, the plaintiff in practice always alleges in his 
statement of claim, in actions of libel and slander, that the defendant 
falsely and maliciously wrote, or spoke, and published of and con* 
cerning the plaintiff the words complained of. But it is not necessary 
for the plaintiff to allego that the defendant did so maliciously. A 
publication calculated to convey an actionable imputation is priind 
Jade a libel, or a slander. The law implies malice if the words aro 
defamatory and untrue, unless indeed the occasion is privileged, in 
which case malice in fact must be proved. 

If the occasion is such that there was either a duty or a 
right to make the publication, it is said that the occasion robots 
the presumption of malice, but that malice (which hero means 
actual, or, as it is technically called, “express” malice) may 
1)6 proved; or, as it, is sometimes put, the defendant is not 
answerable for it, so long as he is acting in com{)Uance 
with that duty or exorcising that right; and tho burden of 


(m) The reported cases ure coufiued to words. Por a Scottish case as to the 
effect of acts, see Drf/idtjUeY, Roaehtry {Earl), [1009] S. 0. 1121. In libel the 
form is “ permanent.” iSee note (p), p. 60H, arUe. 

‘ (n) See note (t), p. 607, arOtt. 

(0) See note (A), p. 607, ante, 

(p) See note (i), p. 607, rmfe. 

{a) See note («;}, p. 607, ante. 

M Seo p. 730, poet ; and ns to damages generally, see pp. 718 el »eq,, itoit. 

{*) See pp. 718 e( post, 
it) See p. 607, ante. 

(r) Enfmage y. Protter (182S), 4 B. & 0. 247, per Haylxy, J., at p. 

(1) As to justification, see pp. 660 et sc^., poet. < 
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proof is on t&&se who that he is not so acting (c). But apart 
from the question of express malice, the intention or motive with 
whicli the words are used is immaterial in determining the liability 
of the defendant (d), though the animus of the defeudant may be 
material on the question of damages ((*). If the defendant, without 
justification or excuse, did what he know or ought to have known 
was calculated to injure the plaintiff, he must, at least civilly (/), 
he responsible for the consequences, though his object might have 
l)oon to injure a person other than the plaintiff, or though he may 
liave written in levity only. No one (it has been said) can cast 
ihout lirebraiids and death and then escape from being responsible 
by saj'ing ho was in sport (g). 

1155. The chief distinctions in practice between lil)eland slander, 
nr, 111 other words, between written and spoken defamation, are two 
in number. 

(i.) Every actionable libel can be dealt with either by civil action 
f)r by criminal proceedings, whereas no slander, even though 
actionable, is a criminal olTenco (/O- 

(ii.) No special damage need be alleged or proved in. the case 

(c) Capital and Counties Uauh v. Ifcuhj (1882), App. ( *iih. 741 , p(r Lord llu-K K- 
lurnx, ;iti p. 787; coinparo Jiromage v. Prosser (182ri), 4 15. cVe C. ‘-47, lMiJ, 

Anon, (IC.VJ), Sty, 302, iiiid J/rmr v. iSpa?*'.; (13S7), Ovvon, ; 
Ahrafhy. Nurth Kadtrn Hail, ^ o, (IS.S(i), 11 Ap]). 2-17, per Lord 15 jiam\\ klIj, 

atpp. 2o3, 254 ; H, v. Munshno^ ^ 15. 7oS, C\ V. IJ., per Lml or 

Killowen, C.J., at p. 703 ; dones v. Jfulton d’ Co,, fiyoe] 2 K. 15. Ul. A., 
p(T lionl AlveiimTONK, C.J., at pp. 455 it srg. ; aiiiviiicd [10 in] A. C. 20. Thr^r© 
IS 110 difforonc.o iii tins respect belwoon actions and prosi'cutioiis for libel (//. v. 
Munshw^ supra, at p. 7(52; coinpai© Ifcgwann v. Jl. (1S73), L. IL 8 li. 15. 102; 
R. V. //arre// (1823), 2 B. & 0 . 257. lIoi.ROYD, J., at p. 2(50) ; see furtber 
not© ( p) p. 741, poflt. Tho word “ maliciously fouiul in stalemoiilp of claim in 
actions of libol and slander and indict inontB for libt‘1 ineans “ without lawful 
excuse.” As to priiilej^o, seo pp. (577 tf seq., 085 ct stq., pa^f. Tn lliu case of 
uUsolule ])rivileg(», Ibo evistenco of aftual ni.ihciM.'^ iiiiin.itfii.il ; see pp. 077, 711 
rt seq., ]iO{ii. 

(d) Jo,i<s V. UuUon (y-;.) cCCd., L19U')J 2 Iv. B. 441, C. A.; allirmcd [1910] 

A.U 20. 

(c) Ihifl,, [ 1909J 2 K. 15. 441, 0. A., per Kahwell, L J., at p. 479, note (a) ; 
and soo pp. 012, (513, pvut. 

(/) Capital and Vviiutus Uunk v. lltnfif, supra, per Lord Black uiuix, atp. 772 
(quoted with approval by Tjord Alvehstonk, (J.d., in v. ilullon (A'.)ili; Cv,, 
'1909J 2 Iv. 15.414, C. A., at p. 450), fiom wliicli I ho shiloiuent in tho toxt is 
iaken. 

(^) Capital and Counties Jhink v. Ilenlif, supra, wly’ii Lord Blackiiujin was 
roterring to tho opinion of tluj jndp,os delivorrd in tho House ol Lords during 
the disciishioii of Fox’s liill. 

(/i) TJio slatoinent in the to.xt docs jn^t refer to oh.'jocnc, blasphemous, or 
seditious spoken words, or contempt of court by spoken words ; seo litio 
OllTMlNAL Law A^'D PnOCEIUjIlE, \'ol. TX., pj). 4(50, 501 . 530. At 11 . 570 (i/nV/.) 
it is said thj t *■ to filundor a private jiorsoii by mere spoken woids is not 
indictable, tndesa ihet/ taut vmmciliairtij to (i hreaeh of thr pta or aro bla•^phcmou.^ 
or seditious.” As to the words in italics, soo Kve paile (Viapman (1830), 4 
Ad. & El. 773, and the other cases cited iiitillo Crimixal Lawaxd Bhouedtjre, 
Vol. IX., p. 502, note (a). Tho offonco of scaudalnm magnatum was 
rormerly an oxcojitiou to tho rule statesd m tho text, but that coased 
to 1)0 a criminal oileneo when the Statute Law Itevisiou A«‘t, 1887 (60 & 51 
Viet. 0 . 09), ropooled stats. (1275)3 Kdw. 1, c. 34, (1379) 2 Bic. 2, c. 5, and 
(1388) 12 Bic. 2, c. IT. Excluxling cases of obscene, blasphoiuous, or seditious 
words, and contempt of court by spoken words, the statement in the toxt 
t])poaM to be substantially correct. 

H.L.— XVIII. x; 


Sect. 2. 
Definitions 

llow far 
intention oi 
motive of 
defendant 
immaterial. 


Dibtinctions 
between * - 
wiittcnand 
spoken 
defamation, 
(i.) Liliel 
niiniiial ; 
slander ncrezi 

til.) As tc 

special 

dnmng^t!. 



610 


Lidgl AMD Slander. 


Sect. 2. 

Definitions. 
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not be 
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of a libel, whereas, unless the defamatory words complained of are 
actionable per se, no action of slander will lie, if the i)laintiff does 
not both allege and prove that he has suffered actual damage (i). 

1156. It follows from tfae dolinitions that a plaiutiff in an action 
of libel need not allege or prove that he has suffered damage. If he 
has been libelled without lawful iustUicatiou or excuse, he is entitled 
to such general damages as the jury can properly find, though ho 
neither alleges nor proves special damage, and in any case to at 
least nominal damages for tho injury to his right of reputation. 
It is, however, open to the plaintiff in an action of libol to claim 
special damageij; and, if he does so, and ])roves special dnmago, he 
is entitled to recover for his special damage in addition to the general 
damages ; but not otherwise. 

1157. The plaintiff in an action of slander, when tho words com- 
plained of are actionable per se, is in the sanio po.<3ition, so far 
as si^cial and general damages are concerned, as the plaintiff in an 
action of libel. 

U58. The plaintiff in an action of slander, where the words com- 
plained of are not actionable prr se, is not entitled to any general 
damages; and he can only recover such damages as ho alleges and 
proves. If ho fails to allege and prove that he has suffered such 
damages, there must 1)0 judgment fur the defendant, since the exist- 
ence of some actual damage is an essential part of bis cause of 
action (^■). 

Sect. 8. — Who inaif and may not Sue. 
iSuij-Sect. 1. — In (lateral. 

1159. The proper party to l)ring an action of libel or slander 
properly so culled is, as a general rulo, tho person who is person- 
ally dofamed. A statement, however, which is apparently dchimatory 

(i) Sco pp. 7ii0 et acfj., pout. 

(./) As to (liiHiagOrt, sep, furUipr, p]). 7 18 » seq., post ; UuKliffe v. Evans, [1892] 2 
CL B. 524, 0. A., jter Bowen, L.J., at pp. 527 et seq., and Alcxaruhr v. %Ien]cins, 

^ 1 Q. B. 797, C. A., in which enso Loi-d IIkiisguell said, at p. 800, : Now 
k that no oiio can oxamino tho authorities upon the law of slandor 
without seeing that thoi'o are a number of distinctions to bo found wlxicb 
cannot be supported on any satisfactory priuciplo. Obviously, the idea lying 
at tho root of the distinction hotweon slander and libel was this, that it iievGi 
would do to permit artioiiiS to be brought in rospoct of every word spoken which 
might rclleci on the character or conduct of another. But, on the other hand, 
it was considci'ed nccossary to put some qualification on this by enabling an 
action to be brought when tlio charges are of a certain gravity and likely to be 
pocuniarily injurious, and in certain cases, injimious in another fashion” 
[imputing dishonesty or mi'ieondurt in nn oflico of honour, held by tho plaintiff 
at the date of the publication, which would justify dismissal ; see p. 607, ante]. 
. . . “ Of course whore special damage can be shown, tho action will lie.’* The 
authoritie? were considered and regarded as unsatisfactory by Manseieli), 0. J.t 
in TJiorley v. TCej'ry (Lot'd) (1812), 4 Taunt. 363, at p. 304, 'wWo ho said that the 
distinctions between libel and dander had been made os far back as Oharles 
TT.’s time, and had been recognised by the courts for at least a oentury 
before 1812. U he had hod to lay down the law for the first timoi he would 
have confined actionable libel within tho narrow limits of actionable slander. 
Aa to the reasons for the distinction, seo notes to Or<tft v. IJoitc (1669), 1 Wms. 
Baund. 810, 835 (ed. 1871), and the cases there cited. 
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only of a man’s goods or of some other person, may sometimes 
reasonably convey to persons to whom it is published a meaning 
defamatory of the plaintiff personally; and if this is properly 
alleged by on innuendo and proved, the plaintiff may succeed, 
even though the defendant never intended to defame the plaintiff 
or was unaware of his exiBteuce(l). 

In some cases a person who is not able to maintain an action 
of libel or slander properly so called may bo able, on proof of 
special damage, to maintain an action on the case (f) for imputation, 
whether by word of mouth or in writing, or otherwise, falsely and 
maliciously mode on his goods, or on his property, or on some other 
person. 

11^. The general rules of law and practice in actions of tort (m) 
uro, in certain cases, modified by the sluliis of the persons injured; 
and questions sometiracs arise as to who are necessary and proper 
plaintiffs to bring actions of libel and slander (»). 

Sun-SscT. 2.— Aliens. 

1161. An alien friend may maintain an action of llbol (u) or 
slander ( p), or any personal action (j), although he is resident out 
of the jurisdiction (r). 

Suh-Seou’. 3.— Bankrupts and their Trustees. 

1162. Every action of libel or slander properly so culled is founded 
on a reiloctioii on the plaintiff pcrsouully. Such a right of action 

{7e) The above goiioral principles are discii£>sed Utor; sco pp. 018, 028, 013, 
847, post. 

(2) As to tho mcauing of this phrase, and as to the history of actions on the 
case, see Smith’s Action at Law (1808), lOtli ed.. Appendix, p. d21. As to 
slander of title and kindred actions on the ciiso, see tbe passage from Dr. Odgers' 
work on Inbol and Slander approved in JIatrhard v. Aleye (1887), 18 Q. 13. D. 
771, 770. .As to bliuidor of title, see notes to Coryton v. Tsithebye (1G70), 2 Wms. 
Saund. (cd. 1S71) 3(31, 383. As to aotions on tho case, see title Aoxiox, Vol. 
pp. 39" 11, and p. 73(3, post, 

! 7/i) As to these?, see title Tout. 

/}) Tiiis section of this title is intended to state the law where it is neccssarv 
to suppLciuoiit tho general law. As to tho general l.iw dealing witJi civil 
liability and aclinns by and against particular parties, see titles Action, Vol. L, 
pp. \1 et 8cq. ; Agjsa'cv, Vol. I., p. 224; Aliens, Vol. I., jip. 308 ei ; Bank- 
iiUPTOY AND Insolvency, Vol. II., pp. 62, 137 ; Companies, Vol, V., pp. 293, 
311, 318 etdtq, ; Conflict of JjAWS, Vol. YL, pp. 24S e£ sn/. ; Consttiutional 
Law, Vol. VI., pp. 319, 383, 415; ConroiiATiONS, Tol. Vlll., p. 386; Caovrur 
Practice, Vol. X., p. 28 ; Executors and Administr.vtous, Vol. XIV., p. 312; 
Husband ako Wife, Vol. XVI., p. 436; Infants and Cuilduen, Vol. XVIL, 
p. 74; Lunatics AND Persons of Unsound Mind; Partnership; Puactjcb 
AND Procedure; Pubijc Autjiorities and Public Officers. As to parties, 
SCO also B. S. 0., Ord. 16, and p. 616, post; change of parties, K. S. C., Oui. 17 ; 
joinder of causes of action, B. S. 0., Ord. 18, and, gciicrully, Yearly Practice of 
the Supremo Court, 1911, pp. 194 et scg. As in luck of jurisdiction of the 
county courts, see title County Courts, Vol. VUI., p. 432, 

(o) 'risani v. Lawson (1839), 6 Bing. (N. 0.) 90 ; see also Thoens v. Lockwood ds (7o.| 
Ltd. (1911), Times, 11th April. 

(p) Tirlot V. Morris (1611), 1 Bulst. 134. 

($) Ihid. ; approved in Pisani v, Lawsoti, supra, at p. 95. 

(r) Pisani v. Lawson, sajira ; seo also Thoene v. Lockwood ifi Cb., Ltd.f ntpra^ 
and title Aliens, YoL I., p. 308. As to security for oosts, see title PRAOnCB 
AND IgROCEWKK. 
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Sect, 3. 
Who may 
and may not 
Sue. 

Trustees in 
bankrupt <‘y. 


Companies 
and corpora- 
tions. 


Effect of 
imputation on 
goods sold. 


accruing before or aflei' baiikruplcy romniiis with tlie bankrupt and 
docH not pass to his trustee in biinkruptcy («). But aright to bring 
an action of slander of title, or sin iiction on tho case, for false and 
malicious words, which are dcfiimatory of the goods of a bankrupt 
and do not reflect upon him personally, passes to his trustee in 
bankruptcy, if it arose before bankruptcy ; and, if it arises after 
bankruptcy, but before discharge, his trustee in bankruptcy can 
intervene (0- 

Suu-Ssc'T. 4. — (-omiiaHiea ami Curjiomtiona, 

1163 . No company or corporation can bring an action of libel or 
slander for a stateiuont which reflects not upon itself, but on its 
membeis or i)f1icials only. Again, a Rtatoment imj)uting miscon- 
duct to a corporalioji or cojnpany of which it cannot be guilty 
does not give tho corporation or company a cause of action (n). Thus, 
a statoment that a municipal corporation has been guilty of corrupt 
practices gives no cause of action to the corporation as distinguished 
from its individual members or officials (a). But an imputation on 
the goods sold or manufactured by a trading corporation or com- 
paiij- may involve a reflection on tho corporation or company in 
the waj" of its business (J;) ; and if a statement bo made as to the 
mode in which a trading corporation or company caiTi(3S on its 
business, such as to lead people of ordinary sense to the opinion tliat 
it conducts its business badly and inefficiently, tho law is tho same 

(a) UeDMius. /'Voiucr (1629), W. Jo. 215 (slander); lie H7/ao», Ex parte Vim 
(1878), 8 Oh. I). 361, C. A. (slaiider). See also JlccHtam v. Drake (1819), 2 11. Ij. 
Cas, 579 ; and in pniticidar tho oiiinious of J<1kle, J., at p. COl, Willkmh, J., 
at p. 597, and OilESSWELL, J., at p. 612 (t7»n/.). “ lligbts of action for injnricB 
to tlio person or feelings of a bunkinipt do not pass to his trubleos” (ibid., at 
p. 613, citing the dicitim of Litilkdalk, J., in Wright v. Fatrjield (1831), 2 
13. & Ad. 727, at p. 732, and Howard v. (Jrwriher (1841), 8 M. Ai W. 601). As 
to what rights of notion do and do not vest in Ine trust no, see further title 
Jj» NKRUPTCY AND Tnsolvexcy, Vol. II., pp. 137 — 139 ; and as to after-acquired 
property, that., pp. 139, 164 et aeq., and the cases there cited. 

(0 See tlie cubc^ filrci in title liANKiiL'CTCY and Insolven’CY, VoI. TI., pp. 
137 et 164 H aeq. 

(?/) Melropoliiou l^'altMUi Omuihm Co. v. //aa;^iMfl(ISfi(»), 4 11. St N. 87, per 
Pollock, C.13., at p. 90 (approved in South Hetton Coal Co. v. Nvrth-Eaatern Hews 
..taaocudiott, [1894] 1 Q. T3. 133, (J. A., per Lopes and Kay, L.JJ., at pp. 142, 
147, and Manvhcaler Co^'poroti^ n v. Williama^ [1891] 1 Q. II. 94, 96), whore it 
was held that actions of libel and slander might bo brought by a company 
registered under tho Joint iStock Coninanies Act, 1856 (19 & 20 Viet. c. 47;, 
against one of its sharefloldorH for linol and slander iinputing iusolvoucy, 
dishonesty, and inisconduct in the management of its business. It had pre- 
viously been held in Witliama v. Ikaumont (1833), 10 I3iug. 260, that a trading 
association not incorporated, entitled by Act of Parliamont to sue or bo sued 
ill the name of its chaii-uian, might sue in his name for a libel on the associa- 
tion in the way of its business. As to libels on corporations, see also title 
Corporations, Vol. VIII., p, 390. As to libels by or against companies or thoii 
agents, see title Companies, Vol. V., pp. 309 — 312. As to slanders at com- 
pauica’ meetings, see ibvh, pp. 310, 311. See also, as to libels on companies 
and corporations, Starkie, Law of Slander and libel, p. 260. 

(a) Maucheater Corporation, v. Williama^ awpra. 

Linotype Co., Lid. v. Briliah Empire Type-aetting Machine Co., Lid. (1899), 
81 L. T. 3^, H. L. It thei-e is no imputation on the plaintiff corponition or 
company itself, the corporation or company cannot bring an action of libel 
properly 60 called. As to actions on the case for false and malicious statements 
attended by special damage, see p. 736, jtoai. ^ 
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AH in the case of an iiidiviiliial, and Uie tradiiif; corporation or 
Bompany can bring an action of libol or sbuulcr, williout proof of 
npccial daiuago, for this Hititmnont roflocling upon it in the way of 
its trade or business which is calculated to injure it therein (r). 

Si;j»-SKi;r. 5. — JCxf^cniors ami AdministrniarB. 

1164. All iietion for defauiation, either of a private character, or 
of a porson in rolation to InH trade, comes to an end on the death 
)f the pliiiulil); (d)» hut an action for tlie i)uhlication of a false and 
nuilicioiis statement, (‘JuiKing damage to the plaintiff’s personal 
Instate, survives (r'V 

Srii-SKOT. G. - »77?>nefi. 

1165. married woman can now sue alone for liliel and slander 
without tlie joinder of her hnsl)aud(/'). A married woman can 
bring an action of libel or slander in her own name agdinsL sll 
persons other tliini her liusbaud, but she cannot bring an action 
of libol or slander against him, unless the proceedings are for the 
prulection and security of licr separate property (/y), nor in any 
event cfiii sho instiiute criininal ])roceedingsfoi' libel against him (fc). 

(»■) Ah 1.0 liljcl, ^c-c tSiiuUi I/tllon f*ual v. i\'otl/t-/\as(iru ^ttrs .Usonalioii, 
[ISIMJ 1 (i. b. m:;, ('. A., Loi-d Ksiikr, M.K. The aaiini principle, it would 
boi'tn, iip[tlie.s to Hlaiul<*r on u fruding coinpaity in tho way of its trade. 

(d) Jlnt'hard v. Muje (ISST), IS (i. H. 1>. 771. ‘*lt c*i»rtiiiiily ha.s been astab- 
lisKcd by a scrios of aiith«)rilio.s eliding with Ibo ease of Itvtjcrn v. (1S40), 

12 (JL & b'^in. 700, If. 1 j., in this IIon.se that no actioj! Crin bo maintained, eiiliir 
by an utor or ai\ as-ignuo to recover daiuagt‘.s for bodily or mental suJToringB 
nr personal iniionveniciRO Hustaiiiod by tho deceasod or by tho bankrupt ” 
[opinion of WiJJ.iAATS, J., as delivered to the House of Lords in Ucchluim y. 
/VaA-c (IS IG), 2 II. li. iOiJ), at ji. 597); and f-co titles IlANKlirpTCY and 
INSOLV 1 .XCV, Yol. II., p. I.'IT ; KxECUTOUS and AnMlXISTRATOllS, Vol. XIV., 
pp. 221,225. 

Ilati/mrd v. /Vcf/r, svvra (where it was held that a claim for falsely and 
malioioii^ly publishing a .statement cjilculiifed to injure tho jilaintilfs right of 
pro],erly in a iiaile mark was put an end to by tlio death of the plaiiitifT after 
tho cuiniiienceinoiit of tho action only bo far as it W{i.s a claim for lihol, but 
that so far afl tho claim was in tlic nature of t-l inder of title tho action miv- 
vived, aud could bo continued by his personal representative). As to properly 
in trademarks, seo title Tkade Marks, Tkade Navi:.s and Drsioxs. A.s to 
slaiulcr of title, sec also title Tout. 

(/) ficio Manied 'NVouieii’s Troperty Act, 1S.S2 (‘15 & 46 Viet. c. 75), s. 1 (2). 
As to a inarricd woman's liability to bo .sued, see p. (517, pvsf. At common law 
tho action was always the action of the wifo, Riibioct to the right on the past of 
the defendant to insist on having the husband joined (Wddon v. 

(ISSl), 13 Q. B. 1>. 7S4, V. A., jier Bkelt, M.U., at p. 7K(5). As to civil imi- 
ceedings by aud against married women, see also title Huhdatjd anu Wive, 
Vol. XVI., pp. 453 ct &eq. As to civil proceedings between husband and wife, 
see ibid., pp. 459 et hcq. As to iTirninul ptococdingH between hii^^band and n ifo, 
and as to where they are competent or coin])cllable to give evidence against 
each otlior, see tiih-s Criminal Law and Procedure, Vol. IX., pp. 401,402 
405, 634 ; IIusuam) and 'Wife, Vol. XVI., i>. 462, noto(/0. 

Bee title HusUjVND and Wiee, Vol. X vL, pp. 453, 459. It was suggcHtod 
by Euett, J., dining the argunicnt in Finmmers v. Ciit/ 71a 7i/c (1874), L. 11. 9 
(J. P. 580, under tho Maniod \Vomcu'.s Property’ Act, 1870 (33 & 34 Viet. c. 93), 
s. 1 1 (now superseded), that a wife could sue her husband for a libol on her in 
her trade, as being a civil I’emedy for the protection and socurity of her own 
property. The Divi^iional Court in R. v. Loudon {Lord Mayor) (1886), 16 Q. B. D. 
772, 777, expressed no opinion on the point. 

(A) /i. V. London {Lo^ Mayor), aupra; aud see title Husband and Wifb, 
VoL KVL, p. 462, note (Q. 
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Libel and Slander. 


8kct. 3. jg ranked among criminal offences becauso of its supposed 

Who may tendency to arouse angry passions, provoke reven^, and thus 
and may not endanger the public peace (i). A prosecution for libel, which is 
criminal only, because of this supposed tendency, cannot be for 
tbe protection and security of the separate estate (/i). 

Joint claims. 1166. Claims by and against husband and wife may be joined 
with claims by and against either of them separately (/), and the 
husband may conveniently be joiuod as co-plaiutilT with his wife 
when he claims damages snstained by hiinsolf arising out of the 
subject-matter of his wife’s cause of action. In such a case the 
damages recovered in respect of the loss sustained by the wife belong 
to her as her separate property, and only the damages recovered in 
respect of the consequential loss sustained by the husband Iwlong 
to him (m). 

Sub-Sect. 7. — Piirtnm. 

Putnei.. 1167. Partners may maintain a joint action for a libel or slander 
published of them in the way of their trade (n), without alleging or 
proving that they have suffered special damage (o). The damages 

(0 Jl. V. London (Loi-d Mayor) (18SC), 16 Q. 15. D. 772, per A. Ij. Smith, J., 
at p. 777, citing 11. v. Holbrook (1878;, 1 Q. B. 11. 12, per liUSii, J., at p. 46. 

(k) IhiiL 

[l) K. S. C., Ord. 18, r. 4, but ibis by ihid,^ r. 7, is siibio(,t to ihid,^ rr. 1, 8, 9, 
as to convenience; see title Husband and Wifk, Vol. XVI., p. do4 

(wj) This is the effect ol the Married Women's Troporty Act, 1882 (45 & 46 
Viot. c. 75), 8, 1 (2). As to a husband's cause of a(‘tion wlicro the wifo^s action 
b)v blander fails b}* ro.ason that she failed to prove special damage, see llidhy 
V. Smith (1876), 1 Bx. 1), 91,^ A husband and wife, bcinsf soparato persons 
for the purpose of biiuging Hctions, may also bo joined in actions in the cases 
pnivuled for by ]l. S. i'.. Old- 16, r. 1 ; see p. 017, 

in) See Covyion v. Litficbye (1G70), 2 Wins. Saund. (cd. 1871) 361, 382, 38.3. 
notes (2) and (i), and Cook v. Jiatrhenor [mr2), 3 IJos. & P. ]6() (action foi 
i^pokrii words imputing fraud to the plaiiitiifs in woigliing goods, wliero special 
diiinago was laid); Foretcr v. Laivaon (1826), 3 Ping. 452 (libel imputing 
insolvency); Le Fanny. Maht/mson 1 H. L. Gas. 637 (libel on factory 

owners imputing cruelty to their einpiojees. where it was also hold that 
though defamatory matter may appear only to apply to a class of individuals, 
yet if the descriptions are capable of being by innuendo shown to bo directly 
applicable to any individual of that class, an action may bo maintained by that 
individual. The expression “ bomo of the Irisli factories ” was there explained 
to mean the factory of the plaintiffs). In a libel ngainst a co-pavtncrship tho 
jury may take into consideration, in ostimating thu duinogos, the prospective 
injury which may therebj accrue to the partner-ship ((iregory v- WiltiamM 
(1814), 1 Car. & Kir. 568). 

(o) As to slander, Serjeant Willinms, in his comment on Cook v. Datrhelhr, 
aupraf notes to Cori/ton v. Lithehye, aupra^ at p. 383 (see note (»i), aupm), 
expressed the opinion that though special damage was laid in Cook v. 
Batchdlor, supra, yet if words are actionable only because they were spoken 
of persons in the way of their trade two or moro pai'tuers may join in an 
action for tho words, though they havo sustained no special damage thereby. 
This was assumed to be the law in South Helton Coal Co. v. Noith-Kaat^yin Hem 
A.a^icioUon, (1894]] 1 Q. 15. 133, 146, C. A. As to libel, see he Faun v. 
Makomam, suiiva, and ItnniU v. Webater (1871), 23 W. E, 59, cited in South 
Hetlon Coal Co. v. North- Kaaiern Naws Asaoriation, supra. In lluaacll v. Webattr, 
supra, it was held that a libel published of the plaintiffs aa co-proprietors of a 
newspaper in the wa^ of their business might be the subject of a joint action 
without proof of specdal damage, and that the jui 7 might give general damages, 
according to their discretion, under all the circiimstoncee of &e case. Two 
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in Buch an action are not for any injury to the feelings of the 
plaintiils, but for the injury to them in their joint trade (p). An 
individual partner may also maintain a separate action of libel or 
slander (q), for a libel or slandor published of him in the way of bis 
trade for the separate injury to him, but he cannot recover for the 
joint injury to the firm in their trade (r). Now, however, claims 
by plaintiffs jointly may, subject to convenience, Ix) joined with 
claims by them or any of them separately against tho same 
defendant (s). 

Sub-Sect. 8.— /^ernona Claiming Jointly^ Severally, or in the AlUrnatice. 

1168. All persons may now be joined in one action as plaintiffs in 
whom any right to relief, in respect of or arising out of the same 
transaction or series of transactions, is alleged to exist, whether 
jointly, severally, or in the alternative, where, iE such persons 
lirought separate actions, any common question of law or fact would 
arise; provided that if, on the application of any defendant, it appears 
that such joinder may embarrass or delay the trial, the court or a 
judge may order separate trials or make such other order as may 
be expedient, and judgment may be given, for such one or more of 
the plaintiffs as may be found entitled to relief, for such relief without 
amendment (0- The defendant, though unsuccessful, is, in such a 


joint tenants or coparceners could always join in an action of slander of their 
title to tho estate. See the note of Serjeant Williams to Ctm/ton v. Lithelye 
(1070), 2 Wins. Saund. (cd. 1871) 361, 382, 383, notes (2) and (t). 

M iSco Harrison v. IkvingUm (1838), 8 0. & 708, 713, n. (a). 

(</) Ikiythorn v. Lamoii (1827^ 3 0. & P. 196 (action by piirtners for libel), 
on tne principle of Barratt v. Collim (1825), 10 Mooro (c. i».), 446 (action by co- 
plaintifiM for inalicious arrest). 

(r) See Harrison v. Bcrmytvn (1838), 8 C. & P. 708. But whore words 
imputing insolvency in trade are spoken of ono paitner, he may maintain an 
iicliuiL ol slandor and rocovor dsimngos for tho injury done to him ; and it is not 
necessarily to bo conS'iilercd as an injury to tho partucr>hip for which only a 
joint action can bo maintained {ibid.)] compare Jiohtnsvn v. il/rrrr/tanf (1845), 7 
a 13. 018. 

(fl) 11. S. 0. Ord. 18, r. 6, which by ibid., r. 7, is to be subject to ibid., rr. 1, 
8, 9. As to joinder of i)aitics and causes of action, sco tho text hifta, la^te (n), 
p. 611, nwfe, and title Pbactice and I’kocedubb. 

(i) 11. S. U., Ord. 16, r. 1, as altered einco tho ileci.^'ion in Srnnrfhwatlc v. 
Ilannay, [1894] A. (\ 494, by R. S. C., October, 1896. Jt had been held in Sandes 
V. Wildsmiih, [1893] 1 Q. 13. 771, that , where the statoment of claim of thoplain- 
tiJTfi, a mother and daughter, alleged in several paraj^aphs several separate and 
distinct slanders, some of which were alleged to have been spoken of tho mother 
only and somo of tho daughter only, the pluintifFs were improperly joined, that 
they must elect which plaintiff would proceed, and that so much of tho 
statement of claim as related to the other plaintiff must bo struck out; 
and ibis derision is unaffected by the words which liavo been added to 
the nile, because the right of relief did not arise out of tlio same trans- 
actions or series of transactions. l8oo also Bedford [Duke) v. Ellis, [1901] 
A. 0. 1, per Lord Bhamuton, at p. 23.^ In a case similar to Booth t. 
Briscoe (1877), 2 Q,. 13. D, 496, C. A., ono action can be bi ought for a libel or 
dander by tho persons defamed thereby, although there is no joint damage ; 
but the plaintiffs are entitled to have tho separate damages separately nsees-sed. 
In Booth V. Briscoe, svjn^a, eight persons, not paitnci-s, bi ought an action of libel 
for a statement imputing improper mona^ment of certain charities by ** the 
srusteos,’* who wore the eight plaintiffs. The jury ought to have assessed the 
damagps separately, aa there woi no joint damage. Instead of so dcing they 
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OBBO, entitled to his costs occasioned by the joinder of any person 
\rho is not found entitled to relief, unless the court or a judge in 
disposing of the costs otherwise directs (/<) . 

Sect. 4.— UVw may and may not he Sued. 

IfJun-SKOT. 1.—/?/ (General. 

U69. As a general rule the proper person to be sued, ns the 
defendant in an action of libel or slander, or to be prosecuted on an 
indiclinoiit or information for a lilx)l, is ho who published or caused 
to be published the defamatory statement (a). 


a sin^lo verdict of <104. for the TKo euiiii; held that tlio action 

WHS properly broiijrht, and refused to di'^turb the vcidict on tho Rvoiind that the 
jury liad not asfecsacd the dama^i^es PO])araioly, the ]»l!iintilfs boing coiitonl to 
take the 40^4. and divide it among themselves, end tho (lofoiidant not being 
injured by the single verdict. *Soo fui*thcT as to K. S. C., Orel. lO, and Oi*d. 18, 
Yc.iiiv Practice of the Supremo Court, 11)11, pp. llo, 211. 

(ff)lbS. C., Ord. 16, r. 1. 

[a) See pp. 658 ct scfj., post. Afi to the special proooduro ap])licablo to persons 
under dl-ability, see note {n), p. 611 , aw/r. As to joining dofendfints, see II. S. 0., 
Ord. 16, IT. 4, fi, 7. As to njisjoindcr, sco ibuL^ r. 1 1. As to applications to add 
or strike out a dcicndant, &co ibid , r. 12. As to borvico on ii n(»w dcfeiKhint, see 
iblLy r. I.*). A judgment in nn action against ono of two jcaiit tortfeasors is a 
bar to an action against the other for the sumo cause, altliougli such judgment 
be unsatisRcil {Urthsmend v. ITarri^on (1871), L. P. 6 C. P. 5S4 (do^iiiue^, 
wlurc WlTiLics, J., said, at p. oHG, “It is iinpossiblo to decido that this 
plea is other than a good answer without ovorrnling Ktu(j v. Uvare'^ [(1S44), 
13 M. ^V. 491], and Ih'uomcY. Wvoton [(IGOo), Yelv. 67], “bcoause Lord 
WliXSMCYDALi: (then Paukk, B.), upon the authority of tho last-nioutioncd 
case, treated it as quite clear that if two commit a joint toit, the jiidguioiit 
against ono U, of itself, a sutUcieiit bar to an action against the other for the same 
caurtO. iSo far as toit is concerned, that is precisely to the same ciToct as tho law 
laid down by ('liiof Laron Comyiis in (kmi. Dig. tit. Action (IC. 4).’* In J!r%ns~ 
mewl V. irarrisvn, sa/ira, MoxTAurE S.MlTir. -J., at p. oS?, said. “The case of 
joint tortfeasors would seem from tho only aulhoiitifH cited to bn dLll'oront. I 
must ooiifess 1 .should huve thought that, a judgment against one was not a bar 
to :iii action against anothci, because joint tortfeasois may be; sued ^(‘parately. 
I feel luvself, however, bound by the authority of (.’hief Lar-jn Po.MYXfl and 
Lortl WJixaLli^PALi:, and the current of authoritica which have followed them, 
to hold that tho plea in this case i.s good.” See also tithj Ls'roiTEj., Vol. XIII., 
p. IJdd. In Minister v. (1885), 10 Ai»p. Pas. 680, 11. L., to a writ issued 
against B. & Co. claiinim; damages for a libel, Jin appearanco had benii entered 
for “ II. trading as II. & Co., the defendant in this action.” The statmiioiit of 
claim and subsequrnt proceedings continued in that foiin down to judguiont. 
At tho trial, by consent, a vcidict was found for the plaintiff for 40«., and judg- 
ment entered "aecordingl 3 '. After issuing execution again.st II., the plaintilf, 
under the rules in fori;o beforn 1883, took out a summons for liberty to amend 
the judgment (and the j)leadiiig^ if llel;o^sary) by striking out thoVords “ II. 
flued as " from the title of tlio action ; to enter jud^nent agaiuht II. & Co., and 
to issue execution against ('. on the ground that 0. had been since discovered to 
be a partner in tho livm. Tho 1 Jouao of Lords, affirming Mniister v. Ilailtou f/o. 
(1883), 11 Q B. D. 43o, C. A. (which reversed S. C., 10 Q. B. D. 475), hold that 
the proceedings having been ooiiductod against B. alone and judgmoiit bavin;' 
been signed against R. alone by consent, the judgment could not bo converted 
into a judgment against Iho ffnn. On principle it would seem that if A., an 
author, sends to B., a pinprieior of a newspaper, a libel ou 0., in order that B. 
may publish it, and B. dor*s publish it, A. and B. are joint tortfeasors in respect 
of the publication by B., and if C. sues and rucovers judgment against B. alone, 
ill respect of the publication by B., he cannot afterwards, whether the judgment 
ii satisfied or not, maintain an action against tho autlior A. in ruspect of tho 
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rtOB-HEOT. ■C<m]innif$ and f’urporiitiont. 

1170. The poaition of conipiinieK and cori.oi-iitif»ns in relation to 
their liability for the acts of Ihoir eorvants and iiguntH in discussed 
elsewhere (6). A corporation may be indicted for a libel (c). 

Su]i-Se(!T. Z.—lhii,b(»id awl Wife. 

1171. A married woman can he sued for libel or slander wiihoiit 
joining her husband (d). A wife is criminally liable for a libel 
published by her in the absence of her husband ; and there would 
seem to be no presumption of coercion arising from the mere 
jirescuce of her husband which would entitle her to* be acquitted for 
a lil)el published by her («). 


flSOT. 4. 

Who may 
and may not 
be Sued. 

CompaDics 
and rorpora- 
t ions. 

Wife Biicd 
without 
joining 
husbaiirl. 

Oiiininnl 

liability. 


1172. A husband is, tiiilijecl to cortahi slaiiiloLv robiti'ictioriH, HuHiiand's 
lial)le. for ilic antomiptifil torts of his v/ifo (/), incliuling libel and habiUty, 


palthouLiuii for winch ho hu-s nlroady rccovt'i'od jiulgmHul agaiii^'t 15., thfmgh ho 
iiiight Tiiaiiilaiii uii action against A. in i ospoei oHho publication by A. to B. 
J'rrutor V. Jfa;/ (18(J0}, *2 P. & 1*'. 12;;, la, it is subniiUrd, not an nutliority to the 
oontrarj'. Tho dctciidaiit tlicre wrolo a libel published in the J/nlical 
Cin'ular imputing that Ihe plain! ilf, a donlist, was a quack. The dofoiulflut 
plcndcd unt guilty; (2) that the plaintill* was not a surgeon-dentist ; (.*;) that 
tho libel was true* Tliero bad hcc'ii a former action for tho same libel agiiinat 
one Y., as tbo jirnpriotor and piiblislior, iu which action the defence was that the 
lih(d was supiilied to Y. as a icpnri, and tbo jury had given a verdict for plaintiff, 
hut only lor dOs. damages. In FroroG v. Mivf, Htqtra, Eiile, C.J., left tho rase 
to tho jury, telling tlioin that thoro was no privilege ; that tho publication was 
neither excused nor jusliiied, and tliat the defendant sued in that action wua 
re‘*pon.Niblc for any iiijiu-y which tho plaintiff had su'stained, and they found a 
?ordict for the ])Liintilt, ilamagc.s JL'-ljO. It is to bn observed that iu Fit'a-oc v. 
3/ny, supra, Dicre \va.s a separate pnhlicutioii by the author to Y. further, 
thorn was, it would stem fiom tho loport, no pica of c^'tojipcl. In Urnnswnh 
{Duke) v. Fvpjitr (1848), 2 Car. & Kir. 083, there was a plea oi c&tifppel bct out 
in the noto to the report as well as a ploa of not guilty, tho defendant alleging 
18 a bar to the further inaiutuiuince of the action that the plaintiff had 
recovered ono farthing duinagos against tme P. for Iho same grievances. To 
that plea the plain till now us.signcd (sen tho note to the report) that ho issued 
nis writ and declared Uioieon for other and difforent grievances than tho.so in 
the plea mentioned. To tlio new assignment the defendnnt pleaded not guilty. 
Eillk, J., held that this did not admit tho innuendoes in the declaration, and 
that by plc.iding not guilty to the now assign incut tho defendant had raised 
precisdy the same is.'^un us if the liboL now as'^igned had been set out in the 
declaration. Evidence having been given to show a publication of tho libel 
diiler(‘nt from that on winch the jdaiiititf had reciivifl-ed in tho action againt P., 
tho jury returned ;i verdict for tho plaintiff. As to there being no contribution 
between joint tortfeasors, sec title Tour. 

(/A See pp. ()G2, 06:5, post ; and see title CoaicANiES, Vol. V., p. 293. 

(c) See title OoiiroiiA riONS, Vol. JV., ii. 391, citing FhannavctUival Sovirtf/ v. 
London and Fiovinnal IStnplp Association ^1880), 5 App. Cas. 857, per JiOrd 
liLACKBUUN, at p. 870. As to actions against a company or its directors for libel, 
300 title (.'OMI'ANIES, Vol. V., p. 311. As to conipuny’s liability for libel by its 
agent, see ibid., pp. 309, 310. As to crimiiiul liability, sec tbid., p. 311. As to 
“ causing to bo publislioil,” seo p. 660, post. 

(d) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), s. 1 (2), and 
seo noto {/\ p. 613. ante; title HuaflANU and Wife, Vol. XVI., pp. 407, 436. 

(fi) Soc titles (.hiiAiiNAL IjAW and PiiocEDUttE, Vol. IX., p. 244; IIusmand 
AND WiiTS, \'ol. XVr., p. 435. A husband cannot pro&ecuto his wife for libel 
[R. V. London {Lord Ma^or) (1886), 16 Q. B. U. 772. 

(/^ Aa to tliose restnetions isoe Married Women’s Property Act, 1882 (45 A 
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alaudur; and he is still liable as at common law for torts committed 
by his wife since their marriage [g). 


Part II. — ^The Statement. 

Sect. 1. — JFkat Statements are Dejamatory. 

Sub-Sect. 1. — The SitaUment must Reflet on the PUiiufiff PereonaUy, 

1173. A statement is not actionable either as a libel or slander 
unless it is made and published of and concerning the plaintiff. It 
is not, however, necessary that the defendant should have intended 
in fact to make or publish the statoment of and concerning tlio 
plaintiff, or oven that tlio defendant should have been aware of the 
existcnco of the plaintiff, if people to whom it was ]>ubIiRliod would 
reasonably understand it to refer to the plaintiff (h). 

U74. It is essential to the preceding definitions (/) that the state- 
ment which is made and published of and concerning the plaintiff 
should be calculated to convey an imputation ou the plain tiff him- 
self. A statement is not defamatory of a person which merely 
disparages his property (, 7 ). But a statement which disparages the 
property of another sometimes reflects upon its owner (k). 

1175. A judge is not justified in leaving the question of libel or 
no libel, slander or no slander, to the jury meioly because some 
person or auother might possibly uuderstaud the stalemont as 
making an imputation on tho plaintiff (f). It is unreasonablo that, 
where there are a number of good iuterpretatious, the only had one 


48 Viet. c. 7o), sa. 13, 14, 10 ; title IIu.sBAun AXD Wife, Vol. XVI., pp. 407 d 
aeq. 

(ff) See title IIvsbaxd and Wife. Yol. XVI., p. In on action against 
a husband and wife jointly for a libel published by his wife during coverture 
there cannot be separate judgments, and tho husband and wife cannot plead 
inconsistent defences {litaummt v. Kaye^ [1904] 1 K. B. '292, 0. A.), In that 
case the statement of chiim was framed solely on the common law right of 
action against husband and wife jointly, and carefully abstained from introducing 
anything in the nuture of a claim against the wife under the Married Women’s 
Piopoity Act, 1882 (4o & dOYict. c. 75). Tho hiisbaud pleaded payment into 
court in satisfaction. The. wife denied liability. The court held that the judge 
was right in striking out that part of tho wife’s defence which was inoonsistont 
witii an admission of liability. 

{J{\ Hulton {R,) cC: Cn. v. Jones, [1910] A. 0. 20; see also Capital ami Countiis 
Rank V. Heniy (1882), 7 App. Cas. 741, per Lord Bijickhuhn, at p. 772, p. 609, 
ante, and note (t), p. 642, poet. 

U) See p. 606, mU. 

m Linotype Co., Ltd. v. British Empire Type-sitting Machine Co., Ltd. (1699), 
81 L. T. 331, n. L. ; Griffiths y. Rum (1911J, 27 T. L. R., 346, 0. A. ; and see 
pp. 628 et seq., post, and tho cases there cited. 

(A) Linotype Co., Ltd. v. British Empire Type-setting Machine Co., Ltd., supra, 
where it wa.s held that an imputation on a trader’s goods may support an 
action of libel or dandor without proof of special damage, if the woms reflect 

r n the tiader in the way of his trade and are not merely defamatory of 
goddB themselves; and Me pp. 627 et seq., post. 

(ij NoviU V. Fine Art and Ueneral Insurance Co., [1897] A. 0. 68,73, 76; 
CipiM and Cownties Bank v. Hmfy, sufra. < 
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should be seized upon (m). The defumer, it has been said, is be who, 
of many inferences, chooses a defamatory one(i()> The true test 
according to the authorities is, whether, in the circumstances in 
which the statement was published, reasonable men, to whom 
the publication was made, would understand it in a defamatory 
sense (o). Sometimes that test may bo satisfied from the mere 
words of the statement (p). 

Sub-Sec r. 2. — The Stutcment mutt be iJiaparayiiig. 

1176. A Btalement is defamatory within the foregoing defiuitionSi 
as being calculated to expose a person to hatred, contempt, or 
ridicule ((/), if it tends to lower him {r) in the opinion of men whose 
standard of opinion the court can properly recognise (s), or to induce 
them to entertain an ill opinion of him (f). 


(wi) Ca 2 )ilal and Couniiea liaul-Y. TTeniy (18B0), 6 C. P. T>. 514, C. A., 
IjUE’LT, L.J., at p. 541; approicd in AVW// v. Fim Art and (Jtiueral Insnranve. 
(h.^ [1897] A. C. 68, per Jjord IlALSStJiiY, L.C., at i). 73. As to functions of 
judge and jury, soo pp. 652, 719 ct arq., post. 

(n) Ca/dttil and i-ountiva Dank v. llenitj (1882), 7 App. Cas. 741. p*r Lord 
li RAM WELL, at JI. 792. 

(o) This statement is taken from the judgment of Jj-^rd Selsorne, L.G., in 
Capital and Coinitica Bank v. Unify, aujtra, at p. 745. C'ouripnni Ifulttm (E.) 
& Co. V. Jonea, [1910] A, C. 20 (where it was held that it was no defence t'- 
show that the defendant did not intend to defame the plaintiff, if reasonable 
people to whom it was published would think the I'liigiiage to bo defamatory of 
the phiinfiff). 

(p) Capital and Couniiea Bank v. Uenty, aripra, wiioic Ltu'd Sei.boknk, L.C., 
was dealing with the question of libel or no hbeL; but there is no difference in 
this respect between libel and slander. 

(7) See p. GOG, ante. 

(r) “ That which may tend to lower tlio plaintiff in the estimation of ethers 
we cannot withhold from a jury” {Fray v. Fray (18G4), 17 0. 13. (n. s.) 603, 
j^r Erle, O.J., at p. 605). Compare Jloare r. Silverlock (1848), 12 Cl. 13. 624, 
per Ekle, J., at p. 634. 

(9) Mawe V. riyoti (1869), 4 1. E. C. li. 54. On the principle that no coui-t will (as 
Ijord Mansfield, O.J., said in Hohnan v. Johnaou (1 77*')), 1 Cowp. 341, at p. 313), 
lend its aid to a plaintiff who founds his cause of action uinm an immoral or illegal 
act, it was held in Hunt v. Bell (1822), 1 Bing. ], that a plaintiff who pursues 
an illegal vocation has no remedy by action for n libel regarding his conduct in 
such vuentiou ; see also Morris v. Lanydale (1800), 2 Bos. & P. 284. But, where 
the defendant imputed that the plaintiff had fraudulently withdrawn his horse 
from a itioe, it was held that, oven if the fact of engaging in a horse race were 
illegal (and it was hold not to be illegal), the^ plaintiff was not thereby 
deprived of all protection to his character in othor’iniitters connected with the 
transuctiou (GreviUe v. Chapman (1844), 5 Q. B. 731) ; bee also Ynaurri v. 
Clement (1826), 3 Bing. 432 (to the off^t that if u man is guilty of an illegal 
transaction, fraud nttra that transaction mn^ not on that account bo imputed 
to him with impunity). The principle for which Maive v. Ftyoft, mpra, is cited 
is, of course, entirely distinct from the principle underlying the other cases cited 
in this note. The former shows that a plaintiff cannot complsii a of on imputation 
which merely tends to lower him in the opinion of law-breakers ; the latter, 
that the court will not assist or protect a law-breaker in respect of a trans- 
action which is a bi-each of the law. 

(Q Scandalous matter is not essential. ^ It is enough if the defendant ioduces 
an ill opinion to be hod Of the plaintiff or mokes him contemptible or 
ri^culous: BO on notion was adjudjged to lie by the husband *‘for riding 
Skimmington,” because it made bam ridiculous (Chvpp v. Tilney (1693), 3 Balk. 
226, per Holt, O.J., where the court held that it was actionable to print of &e 
plaintifl| a candidate for Parliament, that he had said, ** There is a war with 
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Stateincril 

impntinp 

frauil, 

dishonosly 

etc. 
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imputing 
nuchas lit}' 
etc. 


It is generally useless, and ofleu luisleAtUng, to quote authorities 
to show that particular words have been held in pnrtiunlar cases to 
be defamatory (<i) ; for the meaning of particular words may vary 
with the context and the circumstances in which they are published 
Even when the mcaniug of the words has beon ascertained, the 
defamatory tendency must be tested by the opinion of reasonable 
men, whiclr varies from time to time with the changes of public 
opinion. 

1177. A stalonieut which rellocis upon Iho cliaracter of another 
may he doraiuatory (f>), although it does not oxposo him to liatrcd. 
It is enough that it tends to hold a person up to contempt or 
ridicule (<-)• lu general, any charge of immoral conduct is defama- 
tory, although in matters not punislmhlo hy law(t/). 

1178. It is beyond question dofainalory to charge another \\ith 
fraudulent, dislionest, or dishonourable conduct or motives. More 
than a hundred years ago it was hold that it was defamatory to call 
a man a villain («), a swindler (/), a rogue or a rascal (g). Such 
words obviously throw coiitumoly (//) on the perwson traduced. 

So at common law it has always been defamatory to impute 
uiicliastity to a woman or girUi), and such an impuUilioii is now 
actionable per sc (Ic). 


ri.iacn, of wliidi I can bce no eiiJ, iinlos?; the young gfntlt‘iimn on the olhtu- 
M(le of Ihe wiitor” (iiimiendo, llin i’lincu of Wsilos) “ ho i*(?sh>ro(l ’*). 

(a) Soo liimUniC Oa, LUi*y, J^iwiuie Tiipv-^ctthnf Co., I Jit. (ISDO), Si 

L.'T.aai. II. i;. 

(&) Sec (fUneu v. (Jfno'nt (1810), lo M. & AY. 400, per Paiikk, li., at p. 4.1T. 

U-) Cropp V. Tit Hi y (1093), 3 Salk. 22d, per Hour, (’.J. 

(d) Tuani (^Arnhimhop) v. Uohvitun (1828), o JJinir. 17, per (\J., at 

1 ), 21 (whero it was held to he si lihol to publiHh of a Piotest.nit iirchhishop tliHt 
lie attempted to coTiverl Poman (’atholic prio'^’.ts by olTiua of inmicy and prcfor- 
meiit). Jn Fratf v. Fray (1801), 17 C. P. (n. s.) 003, wlioio the plaintill 
dijclaml upon a letter written by the defendant, in which it wa.s alleged tluit the 
pluintill liad for veins without cause syKleinutically done pvoi \ thing to annoy 
the detcndiint, and had iiniiccossaTily dragged him into tho (Vnirt of Chaiu'ery, 
it was held on doinurror that, asniimiug the ullcgations in ihi^ doeliiratirni to be 
true, tho court, ought, not to witlidraw tin* ca'-e from tho jury, and jndginoiit was 
given for tho plnintitY. 

(e) J)elf.y. AS7onc(l798\ 1 IJo!'-. P. 331. 

(/) I'Auaon V. Sfnatt (1787), 1 Toriu lleii. 748; but it is not a defamatory 
statement actionable per ne to say that the plaintiff is a swindler, thorn boing 
1.0 allegatuni that tho word is spoken of tho pluintiif in relation to his trade, office, 
business, profession, or calling (7#Va#/.- v. Utint (1878j, 2 fj. H. Jr. 10). 

(if) CiUcm V. Monstvy (17()9), 2 Wils. 403, ptr OOULD, J., at p. 40^1. 

(h) Bell V. SAoutj, supra (whore the court expro.ssed itsolt* clearly of opinion 
that anv words written and published throwing ooiitumolv on the plaintiff wore 
actionable without proof of special damage, and Ho Plane for the defendant 
declined to argue to tho contrary). 

(i) Roberts v. JtoberU (18<i4), o 1). & S. 3S1. Spoken w'ords imputing un- 
chastity to a woman were net actionable at couimon law without special damage, 
though if writtoii they were aotionablo without priKil of special damage {ibid., 
jfer 13l\ctujurn, J., at p. 3«H)). Since the Slander of Women Act, 1891 (64 
& 56 Viet. c. 61), was passed a large number of casoa on what amounted to 
special damage have become valueleBS, but tho following instances may be 
noticed ; - WilhyM. Klston (1849), 8 0. lb 142 ; AUsop v. AUsop (1880), 6 If. & N, 


(A) For note (A;) tae next page. 
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Having regard to the present standard of public opinion, SBCfr. l. 
it may be doubted whether in an action of libel for a state- What 
ment imputing sexual incontinence to a man(i), or iiitemper- Statements 
are 

(where it was held that the illness of the wif«j was loo remote) ; and Lyjich 
V. Kniyht (IWOI), 9 H. L. (Jas. 577, per Lord ('ampukli., nt p. 59:1. Loss uinm- 
aoHinm viciiwrnm is not special dama^ie {Hobtrls v. liohe/fs (1801), 5 H. & S. 
jar CocKDUttW, C.J., at p, :1S9) ; and loss of jnembershiji of a sect of Protc.-^tuiit 
ilissoiitcis to which no material .'idviinta^^os athich is not sprrial damage {ibid,). 

The loss of moriirtge i.s special damage (/AiP/.-tv. Oardmer Co. Hop. 10 b), 

Oocause man iago has always been considered a vahiable consideration {Hohirta 
V. Ifohtrta, Hitpra, p<r lli,ACl\iiT;iiN, J., at p. JIOT) ; sec also v. (toanay 

(1891), 00 L. J. (q, b.) 2111, C. A., per Loj'ES, L.J., at p.^232, refoiTcd to in 
note (f/), p. OGO, jio&t. As to wliothor loss of conjugal sf)ciefcy i.^ s7)ccial damago, see 
title II usiiAM) AND Wife, Yol. XVL, p. 319, nolo (c). The loss of rottsuriium 
of the wife was always considered a temporal damugo in au action by the hus- 
band for criniiiiiil coiivorsahon {liobfrts v. Ifoherts, mpra, per CrompVon, J., at 
p. OSS). Siib*<cqin‘ntly in Dans v. >bWowiow (1871), L. 11. 7 Q. B. 112, n declara- 
tion by liiisbaml and wife charged a slander imputing want of chastity to the 
wife, whereby she was “injurotl in her character and reputation, and became 
iilieinitod from and deprived of the cohabitation of her hiisiKUid, and lost and 
was d('pi*ivcd of the ocniipanioiisliip, and ceased to receive the hospitality of 
di\c*rrt friends, and especially of her husband ” and olbora naniod, who had “by 
reason of the pioinises withdrawn from the oomjianionsliq) and ceased to he 
ho'^pltablo or friendly to her,’’ and it was held on dornurrer that the loss of the 
hop]>ilality of friends was the roasonablc and natural consequence of the slander 
uiid a loss to the wife herself of benefits which her husband was not bound to 
bestow upon licr ; and tlioreforo that such loss of hospitality was siiocuil damage 
which would support an action by hus?band and wife. In that case the court 
r<jli<*d on Moure v. M&it/lier (1807), 1 Taunt, 39, Kx. Ch., as doeiding that the loss 
of the hos])itality of friciuls was a totiiporal lo^s and sulUcicnt to sustain an 
action of slander, whereas in Itoberts v. Roberts, supra, the loss was not a temporal 
loss As to special damage, seo also pp. 730 H seq., poet. As to allegations 
of loss of customers by the husband in liis business by reason of words spoken 
of his wife, see liatcmnn v. Lyall (1860), 7 0. B. (n. s.) 638; and Ridiny v. 

Smith (1876), 1 Ex. D. 91. 

(/j) l.e., since tlio Slaudor of "Women Act, 1891 (54 & 55 "Yict. c. 51), by 
which words spoken and published which impute iinchnstity or adultery 
to any woman or girl do not require special damage to render them action- 
uble, provided that in any action for woixIh spoken uiid made actionable by that 
Act a plaintiif shall not recover moic costs than damages, unless the judge 
corlilies that thoro was reasonable ground for bringing the action. 

It is libellous for a newspaper to state in thi* notices of births th.it a woman 
had given birth to a child nt a date which wiw in fact within two months of her 
marriage {Alorrisoti v. Ritvhie d; Co. (1902), 4 E. (Ot, of Ses-s.) 645) ; compfire 
Wood V. “ Edinburgh Ercninq News.'’ Ltd., [1910] S. C. 895 (where the court held 
tliat the words iii an advertisement lor a wet niirse^wero not libellous in them- 
selves, and would not bear the iimupiido assigned). 11 was said by Lord 
IClNUAntNEV m A. B. V. RIachirootl d' Sous (1902), 5 V. {V\. of Sess.) 25, "that it 
is not actionable per se to say of a woman that she wanted delicacy. 

{1) Seo Jones v. Hultoo {E.) <t Co., [1909] 2 K. B. 444, 457, C. A. ; affirmed 
[1910] A. 0. 20. Though it is actioiiablo per se to speak of a man as then 
suO'oring from a venereal disease (/y/oor/icori A v. Gray (1814). 7 Alan. & G-. 334), 
it is not so where the w'ords refer to a past disease {Carsiake v. Mapledvram 
(1788), 2 Term Hop. 473). In Carshike v. Mapletloram, supra, it was said that 
the report of Austin y. Whiie (1591), C'ro. Eliss. 214, to the cuutrar>' was not to 
bo relied upon, and the other cases relied ouby the plaintilf. namely, lUickstefs 
Case. {Boxe’s Case (1582), Cro. Eliz. 2), cited m MxUrr's Case (1617), (Jro, Jac. 433, 
and Criital v. Ilomar (1618), llob. 219, were thoro exjilainod as cases where 
special damage was alleged; see also Taylor \. Hall (174:i), 2 Stra. 1189. Since 
the Slander of Women Act, 1891 (54 & 55 Viet. c. 51), it is actioiiablo per se to 
say that a woman has in time past suffered from a venereal disease, if incon- 
tinepce is imputed thereby, and to that extent Carslake v. il/ap/edoram, supra 
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Bnce(m)to a inan or woman, a judge would withdraw the case 
from the jury. Nearly a liundred years ago it was held to be 


(whore the slander was of a woman) is no longer law. In fiumhffY. AUday 
(1831), 1 Cr. & J. 301. 305, whoro a verdict had been recovered by a clerk 
of a gas company on a deolai'aliou alleging that llio defendant, wishing it to bo 
believed that the plnintiif was unlit to hold his situation, and to canso him to 
be deprived of it, bad said of him, Tou are unfit to hold your situation,” anri 
then imputed incoiitiuonco as the reason of his unfitness, tlio court arroslcd 
judgment, JUyTiEY, B., laying down the doctrine to bo dediicod from tho earlier 
cases in tlio following terms (which were approved in Ayre v. Uravin (^1834), *2 
Ad. & El. 2 ; and in Alexander v. JenkinBy [1802] I Q. B. *797, G. A., by Lord 
IJsuscHELL, at p. 800) : ** Every authority wliich 1 have been able to find eithei 
abows tho want of some gonerni roepnsite, as honesty, capacity, fidelity etc., oi 
connects the iinpiilation with the plaintiff’s oflico, trade, or busiiioss.” In Ayu 
V. Cravin, supra, whcio a doclai ation for slander alleged that tho defendant Uf^od 
words imputing adultery to the plaintiff, a physician, and the yrurds were laid 
to have been spoken “of him in his profession,*’ but no special damage was 
laid, judgment wiis arroslcd after verdict for tho plaiuiilf, because such woids 
joaerely spoken of n physician are not actionable without special damage ; and 
if they were so spoken as to convey an iinputatioii on his conduct in his pro- 
fession, the declaration should have shown how the speaker connected the 
imputation with tho professional conduct. In 7^/.ron v. Smith (1860), 5 
II. & N. 450, whore the declaration stated that the plaintiff was a surgeon 
and accoucheur, and that the defendant spoke certain words iinpnling that 
the plaintiff's female servant had had a child by him, tho court treated the 
imputation as one which was not actionable without special damage, and held 
that though tho jurv might consider how much damage, in (ho nature of con- 
sequential special damage, tho plaintiff had probably sustainod thioiigh the 
special damage laid, thoy were not entitled to give such gencial da in ages as 
might be supposed to have arisen from repetitions of tho slander. In Itnujney. 
Cooper (1839), 5 M. & W. 249, it was held that words spobm of a staymnker) 
imputing to him that his trade was maintained by the prostitulion, after the 
shop was shut, of a female employed by him, were not actionable per ee, 
although laid to be spoken of him in his trade, unless they conhl bn coiistiuod 
as imputing that ho kept a bawdy house : Jjord Abinueii, C.B., in rof using the 
plaintiff a lule for a new trial, sriid that ilio words did not relate to the plaintiff 
m his business, and that the court could not consider them as used in any 
other sense than as a general imputation on his moral conduct. If incontinence 
is imputed by word of inoutb to a clergyman, and the clergyman is bcnoticed, oi 
in the actual receipt of professional tempoial emohimont as a preacher, lecturer, 
or the like at the time of the speaking of the words, an aotion will lie without 
proof of special damage, as the charge, if true, would be a cause of deprivation 
of the benefice in the fir^t case, and also of degradation from orders, and con- 
sequently of the loss of the emolumoits in the other cases [ilallwey y. Marshall 
(1 853], 9 Ezch. 294, per PoLLOOK, C.B. , at p. 290). This was decided i n Sibthorpf 
(Dr.) Case (1635), W. Jo. 366; Dod v. Robinson (1648) Aloyn, 63; in effect 
ovenmling ParraJt v. Carpefitcr (1596), Cro. Eliz. 502. In Paifne v. BcawmorriSt 
(1668), 1 Lev. 248, cited in the note to Gallivey v. AfarsJiall, «upru, at p. 301, where 
the declaration alleged that the plaintiff was chaplain to a peer, and that the 
defend^t falsely alleged that he had had a bastard, whereby ho lost the 
diaplaincy, the action was held maintainable on the express giound that the 
diaplaincY was a temporal preferment But no action will he without proof 
of special damage for a verbal imputation of incontinence on a clorgyinan, 
unless he is benefioed or holds some clerical office or employment of temporal 
profit {Chlfwey v. Marahall, supra^ at p. 300; compare A Uxandtr y. Jenkins^ 
eupra, ^ Lord Hebsohell, L.O. (during aigumeiit), at n, 798). 

(m) In Alexander v, Jenkins, supra, tho words compliiined of wei-e “ A.” 
(the plaintiff) “ is never sober and is not a fit mmi for the council,” and 
although it was hold that an action of slander would not lie in the absence 
of proof of special damage, yet be;fond all question the words wore defa- 
matory, and had the words been written an action of libel would have lam ; 
MS the remarks of Lord Hbbsobbll, p. 799, of Lxin>i<BT, L.J., at p.t803, 
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libelloaa to charge a plaintiff with hypocrisy, malice, uncharitable- sm* i- 
ness, and falsehood (n), and more recently an imputation of What 
ingratitude was held to be defamatory (o). Statements 


1179- It is not, however, defamatory to impute to another conduct Defomatory* 
in matters not affecting his trade, business, calling, or office, — 
which is not sufficiently serious to be calculated to bring him into 
hatred, contempt, or ridicule (p). The test, and the only test, is xhetatfa 
whetlior the imputation tends to hold tho person accused up to whether 

hatred, contempt, or ridicule (g). imputation 

^ 2- tends to 

expose 

and of Ka.Y, L.J., at p. 805, see also remarks of Lord IIiyiscriELL, at p. 800, person 
quoted in iy)tp(/), p. 021, In Alexnudir v. Jeuldns^ [1802J 1 Q. 13. 797, C. A., accused to 
t.ho words impulud that the plaintiff was an habitual drunkanl. As to what is a hatred, 
BuHicient imjiutatioii of intemperance to be left to the jury in nn notion of libel, contempt, oi 
SCO Iiitdiie ifc (Jo, v. HrMoit (1891), 04 L. T. 210, II. L.). It'may bo (though there 
does not scorn to be any i-e ported case which decides the question) that tho judge 
should not, in an action of lihol or in an action of slander whore there is evidence 
of special dainago, withdriiw the case from tho jury, oven though only a single 
act of druiikenno.ss is imputed and tho statement does not touch the plainulf 
in the \ray of his trade, bu^ine.H.<i, calling, or office. 

(n) Tkorley v. Kerr if {Lord) (1812), 4 Taunt. 855, 857 (whore it was held 
that the impu lotions were dcfaniaiury aiid, being wiitten, were actionable 
without proof of special damago). As to intoloriinco, see Tmc.y v. M'Kmna 
(18()y), 4 I. 11. (J. L. 874 (wlioro tlio plaintiff detdared upon a letter which 
alleged that ho, being a coach proprietor by trade and a rresbyterian hy 
religion, hncl from mere motivos of intolerance ixifusod tho use of his hearse for 
tho funeral of a deceased servant in a Uoman Catholic burying-ground, and it 
WHS hold on deiiiurror that the court could not withdraw tho case from the 

i«i’y)- 

(o) Ifoare v. Silverloi'h (1818), 12 Q. B. 624 (where tho defendant stated that 
the plaint iff was a frozou snake,” and it was held that no innuendo was 
necessary). Lord Denman, C.J., at p. 628, during the argument in that case, 
said that tho words ** dog in the mungor would not requiix> an innuendo, 

Iloaic V. anpra, was followed in Cox v, //(^(IHGy). 4 Exch. 

281, per lhauTT, 13., atp. 291, who said that an imputation of ingratitude is 
calculated to bring tho person charged with it into contcnlpt and disreputo. In 
Ctix V. Lee, supra, it was held bo be no defence that the facts on which the charge 
of iiigraliliido was founded were sot out in tho statement and did not support the 
C'hoi'ge. As to all iniputatiuns of moral defects, the tost to bo applied is whether 
they tend to bring tho ])laintiff into hatred, contempt, or ridicule. Lt was assumed 
ill Foi'hcs V. Khiff (1888), 1 Dowl. G72, that it w'Oiild bo libellous to impute 
degradation and subsorvioncy to another ; but it was held that a count charging 
that tlio dofoudant wrote of the plaintiff that he was a man Eriday is bad for 
want of an averment to show that thereby degmdation and subscrvioncy were 
imputed. To write to the mombers of a charitable institution calling ou them 
to reject tho unworthy claims ” of tho plaintiff, and alleging that she 
aquaiidcrod the money she obtained from the benevolent in printing oirculars 
abusive of tho secretary, is libellous, from tho tendency that it has to lower the 
plaintiffs character (Hoare v. BUverlocle, supra). 

(/)} Thus, in B, v. Hart (1762), 1 Wm. 131. 386, Quakers, having expelled the 

E cutnx for frequenting balls and concerts, ontored as a reason in their 
i “ Eor not proctisiug tho duty of solf-deuinl” : entry held not to bo 
an actionable libel. 

(j) Thus, in OlemcrUy. Ohivia (1829). 9 B. & 0. 172, whore it was held to be a 
libel, actionable without proof of special damage, to publish a notice to the 
effect that the plaintiff had been guilty of cross misconduct in insulting two 
females and seme gentlemen in the most barefaced manner, it was dooided that 
it V§LS only necessary to inquire whether the publication in question held up the 
plaintiff to public hatred, contempt, or ridicule. The coiik came to this con* 
elusion from a consideration of the following authorities, which have been 
alxq^y cited: — Orqpp y. T\h^ (1693), 3 Salk. 226; YUlm v. Jlfonstey (17W)t 
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Sect. 1. 
What 
Statements 
are 

Defamatory. 

Imput.'itions 
of raeiitiil 
incapacity. 

Imputations 
of unfitness 
for ^unuriil or 
particular 
society. 


1180. 'I'hus, a Ettalemeni that a pei'Bou is insane is defamatory, 
as tondiu^ to bring him into contempt (r) ; and to impute serious 
menial ailUction is prinui facie and without explanation defama* 
tory(s). But it is not definuatory to impute mental alQiction or 
incapacity which docs not lend to bring the person to wdiom it is 
imputed into hatred, contempt, or ridicule (t). 

1181. Statements which impute that a person is unfit for general 
society arc defamatory, if they are calculated to bring him intc 
liatrecl, contempt, or ridicule. Thus it is defamatory to state that 
a person suffers from thu itch. It is not defamatory, however, to 
.state of anotlu'r something which tends to exclude him frorn general 
society, but docs not tend to expose him to hatred, contempt, or 
ridicule (a). The same ])rincip1o applies to statements which impute 


2 AVils. 4011 ; /idl v. (179S\ 1 J^oh. & R 331 ; Thorley v. lurry [Lord) (1812\ 
4 Tiauii. ii.jt); nud Iho foll»wui^ lulditiuiial fiuthuritios : — King y. Lalx (HillT) 
Jlsml. 470; 1 Jlitwk. V. r., eh. 73, h. 1 (us to criuiintil libel), and Koha'hon v. 
M IhmgnU A lUog. <>70. Jii C/vment v. (1829), 9 B. ^ 0. 172, King 

V. Mas cited a» slioMm^iliiit it is an uctitniablo libel to publish of Iho 

plaintilf tliat he had i>r(weiitcd .i petition to the Ilonso of C‘ominoii3 “ slui'led 
w i'.h illcuai iiiojititudes, jmpcrfceti(»n.s; clo^^^cd with gross igiioraxioos, 

absunJitic.'* aiul soh'cisiins.*’ (There was in this case al&o a chin go of disloyalty 
and violiMit conduct). The c.aso appears to have boc^n a cross action arising out 
of a di'^inito, ms in Lait y. King {WSB), I AVms. Saund. 131, in which it was held 
thu* the uctiou could not bo inaiiitainod bpcause tlic coininunication was 
]u I \ ilegod. In IMfrlmi v. M'lhngall^ sn/yra, the w ords held to bo libolloua wore : 
‘‘ liirt object is to extract money ironi Iho iiockels of tho unwary pui’chaser, or, 
what is muro likely, by this throat of ] mb lieu lion to extort monoy from 
me.*’ ( \nnparc iilw) ^rOrcffor v. Tlmadfs (1821), 3 11. H C. 2*1, per Haylky, J., 
at p. 33, wlioro an iniimtation in writing or print of dofranding emigrants was 
held to bo .ieti«nuib!o us teiuling to bring Iho pluiiitilV into hutiod, although it 
did not ijiiimto uuy crime coTnieittyd within the jurisdiction. In Wooilard v. 
Doming (1823), 2 Man. & l?y. (k. u.) 74 (libel), it was held that an imputation ol 
oiipTC-^hivfj coiiduft was defamatory as tending to bring tho party charged with 
it into public hatred and ilisgiaco. A writing, in wliicli a party is spokoii of in 
hingiiugo usuall} aiijilied to the keo])or of a gaining-houBO, is libolloiLs. whothor 
tho words aro capable of being applied by an innuendo to spccitic chargejs oi 
uiif^ liractiecs or not [D.ghg v. Ti-mlivnoi* (1S33), I Nov. A: M. (ic. u.) 48rj). 
Jt is defainatoi'y to call a ]ierson “an uQidavit man” [Aitm, (17*12), 
2 Atk. 4(i9 (libol)); or “a iriick-m aster ” [Homer v. Taunton (ISiiO), 6 11. & N. 
lidl (libel), and that, loo, aJlliough there is no iuiiuondo if tho jury think 
that it was used in a defamatory sense. It may be defamatory hi publ!.*)b 
a story calculated to liuld another up to ridicule though that oilicr'lias tuld the 
same story hiinsolf ( (Juu/e v. H ard (1830), 0 Bing. 409 (libel) ). “ There Ls a great 

dilTcienco between a man’s lolling a ludicrous .«ttory of himself to a circle ot liis 
own uc(|uaiutaiicG, and a publication of it to all tho world through tho modiuiii 
of a newspaper” [(Joolc v. Ward, supra^ per Tindal, C.J., at p. 41ft). 

(? ) “ 'I'o assert falsely of liis Majesty or of any other person that ho labours 

imdor the ofilictioTi of inentul dorangoment is a cnininal act Tn niy 

opinion tbe publication is a libel calculated to vilify and scandalise his Majesty, 
and to bring him into contempt among his subjects ” (72. v. Harvey (lvS23), 2 
• B. & C. 2ft7, per Abboit, C.J., at p. 258, a criuiinal information for libel). 

(^*) Morgan v. Lingen (lh<53), 8 fj. T. 800, per Mabtix, B. 

(2) Unless the imputation is made of another in roluiioii to his trade, business, 
calling, profession, or oftico, so as to amount to a dcfamatoiy statement action- 
able per See tho reinaiksof M^tin, B., on the count for slander in liis 
summing up in Morgan v. Lingtnt supra, (in that case the plaintiff was a 
govoi-ncBs). 

(a) Villera v. Mondeu (1709), 2 Wijs. 403 (where the defendant in doggerel 
ferses wrote that the nlaintiff was an itching old toad and smelt of brimstone]. 
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that a man u not fit for a particular society. Such statements are Mbot. i. 
defamatory if, ami only if, they tend to hold him up to hatred, con- yfhat 
tempt, or ridicule as before explained (/>). Statements 

Ou prinoiplo, it is uIho defamatory to state that another has over siilTored from a D®f*jMtonr 
cliacaso which is of such a character that tho impiilation is culciiLitoil to bring 
him into present hatred, coiilcMnpt. or ridicule. Tt cannot be d<mbte(l that the 
imputation of former venereal disease is defamatory. But tlio iinjnitatioii of a 
piosent infectious or contagious disease is not defamatory, if the iinputaliou is 
not calculated to bring the person to whom it ia impiiterl into hatred, contempt, 
or lidiculo, although tlic imputation tends to excJiido him from society. It 
docs not lower tho reputation of anyone to impute tliiiL he is .suffering 
from Sf'ai'lot fevor or influenza; it is oihciwise to that ho has and 
(probably) to say that ho has hod a verminous disease. It is, how- 
ever, soiuotimcs said that every btolcrncni \rhich imputes that a person 
is unlit for gciioral society is for that reason defamatory; ami further, 
that every slatoniont that a person suffering from a conf.igioiis or infectious 
dibcasc IS a dLd'Huuitoiy statement actionable ae. Hoe the divlmi), of ]U.-\(jk- 
nujiN, J., ill Watkin v. Hall (1808), L. B. 8 Q. B. at p. 890, that to .isbcrt 
of any mun that he has an infectious disease would bo actionable {aemhlf, 
actionable prr «c), bocau.so no one would associate with a pci'son so all'uctod. 

See also Bac. Abr., tit. Slander (B.), 2; “Man being funned for society . , . 
it is highly rcMpioiiablo tJiat any words which import the charge of 
liaving a contagious di<tomper, should bo in thenisclvcs actionable. It 
makea no difforonco whether tho distemper bo owing to the visitation of God, 
etc. . . . ; for in every one of tho cases tho being avoided, from whone .0 the 
damage arisos, is tlio conscciueiico.** But (ho only iiibtauccs cited b}' Bawm are 
le]irosy (Vu/y/o? v. Perkins (l()07), Ci'o. Jac*. M4.; S. tJ. anh nom. Taylor v. Perr 
(ItidT), 1 Uoll. /Vbr. 41, whoio it is said: “Si home dit al auter, Thou art a 
l(»])roii.s kiia\o and a loapor, Action sur le case gist, car il no doit veiier 
en In societie <le.s homos si coo soit issiiit, coment quo ceo sou. un natural 
iidirmitio ” ) and venereal disease {Mtlucr v. /iVv/rj* (11517), 1 Roll. Abr. 

48; Whxtjkld v. Powell (l()99), 12 ^l(td. Bop. 218). Ko, too, in Cnrslake v. 

Miipledoiam (1788), 2 Term llrqi. 178, lirM.ini, J., at p. 175. said that it 
was actionable per se to eay that another is suffering from lepros)" or 
venereal disease because “the having u contagious disv'tdot icudois the 
person an impioxior member of society.’’ further, there is some confusion 
111 the jiidgiiicnt.s in Villera v. MonsUy (17(59), 2 Wils. 408, AVilmot, C.J., 
having: “I SCO no difference between thia** (t.e., a libel by imiailing the 
itch) “ and tho cases of leprosy and plague ; and it si admitted th.it an 
action lies in thoso cases. Tlio writ de leproso ainorendo is not taken away, 
etc. ” ; but tho court seems to have decided that the words wore defamatory 
because the iich is a disease tho imputation of w'hioh tends to bring a person 
into conleinpt or ridicule. Tho inoro ic*ctMit definitions of defamatory matter 
(see p. 60G, ante) do not go beyond tho stuteuionl in the text. The modern 
testis, “Do the words toiid to hold the plaintiff up to hatred, contempt, or 
ridicule ? ” If their tendency is to nxeludo the plaintiff fiom society, they will 
usually he defamatory, but only when they ti^ii^l to exjiof^o the plaintiff to 
hatrinl, cuiiteinpt, or ridicule. Whatever bo the origin of tho rule, it is clear 
that it is actionable per se to say that a person is suffering from venereal disease 
[lUooiUi orih v. Gray (1844), 7 Alan. & G. 881) ; and probably it is still actionable 
per ae to .say that another has leprosy or the plague. It is clear that it is not 
actionable per ae. to iniiiiite that a man has in the pa.st sufTored from venereal 
disease (see note (2), p. 621), ante, and it is not defamatory to say of another 
that ho ha.? tho fulling sickness {Taylor v. Perr, supra). The following cases, 
where it was held that an action ou the case lay, aie not akin to the foregoing : — 

The case cited in Coni. Dig., tit. Action upon tho Case for Defamation (D. 26), 
from Kitchin, Courts Leot etc. (French ed., 1628), 178 b (English ed., 1663, 
p. 846) ( “ho buried people who died of the plague in his house; whereby 
guests i-otuscd his house” ); LeeeVa Case (-1592), Gro. Blix. 289 (to impute to an 
luiikccpor that his house is infected with the small-pox: for it is a discredit to 
tho plaintiff and guests would not resort thither). 

Jlobinaon V. Jermyn (1814), 1 Price, ll, appears at first sight to oonfliot 
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Bran. 1. 1182. A atatoraent that a poraon, althoagh he is not a trader (c), 

What is in pecuniary difficulties, or that he cannot pay his debts (d), ought 

Statements not to be withdi'awn from the jury. It is not, howover, defamatory 
are — - — - — — — 


Defamatory. 

Impulution as 
to pcnon 
(thongb not 
a trader) 
being in 
pecuniary 
difficulties. 


with the view atated iu tho text. Thoio si notice had boon posted, purporting 
to bo a legulaiion of a particular society, in those terms : — Tho llov. J. . . 
11. . . and Mr. J. . . li. . . inlisibiinnts of this town, not hoiug persons that 
the proprietors uiul suninal subscribors think it proper to as.sociato with, 
are excluded this room.’’ Hold not to bo a libel. ** It seems merely that these 
defondnuts did not think the plaintilTs woro proper poisons to be associated with 
by liioiu . . . Thoro might be reasons not at all affecting tho mural character 
of tho plaintiffs ... It does not appear that the woids laid in this doolaraiion 
are suflicient to show the world at large, that ovou the ieforcnce necessary to 
support this action can bo collected from thorn, that is, that they wore improper 
persons for general association” [Iiohuiaoh v. Jermyn (1814), I Price, per Tiio^r- 
SOX, G.B., at pp. 17, 18). Compare (lohhtein v. /W (1827), 6 B. & C. 104; 
afUnned (1828). 1 Bing. 489, Ex. Ch., and cousiilercd by Lord Blackbukn in 
Capital and Hank v. Ileniy (1882), 7 App. Cus. 741, at pp. 780, 781, 

where ho says : ** Tho case is an authority for the proposition that. unh'Sh the 
plaintiff has so far salishcd the ouus which lies on him to show it to be u hbol 
tliat tho court cun with sufHcieiit ctutainty say that tho writing has a libellous 
tendency, they should not say so.” What Lord Blacicburx meant by libellous 
tendency siifficiontly appears by his comment on 1 learnt v. iS^f*m7/'(ltSl()), 12 
Ad. & El. 719, in Capital and Counties Banky. Henty^ supra at pp. 779, 78(i ' 
‘‘The written document would be libellous according to tho ordinaiy dofinitum 
which had been repeated by Parkk, B., in Barmitcr v. Coiiplaitd (1810), (> Af. & \V. 
lOo, at p. 108, if ‘calculated to injure the reputation of another by exposing 
him to hatred, contempt or ridicule.* Tt docs nut seem to me possible to con- 
tend that the document which the defendant read was not capable of liolng read 
as meaning that tho plaintiff, Mr. II., Lad required one of his flock to crawl 
on hi^ kiicoa etc. by way of j^uuaiice . . . The jury must by their vowlict have 
found that it had this meaning, and that iu Ihoir opinion tho statemeut was 
calculated to injure his reputation by exposing him to hatred, contoinpt or 
ridicule . . . The court took a different view and acted on their own view and 
arrested the judgment. Thu plaintiff might have brought error, and iilau.sibly 
enough havo asked the court of on-or-to say that they agreed with the jury 
and not with the Court of Queen’s Bench, but he acquiosccMl in the judgment.” 

In B. V. Cooper (1846), 8 Q. B. 538, it was held that tho defendant was guilty 
of libel, who had caused a newspaper to publish a story of tho ])ro.secutor, a 
clorgyiuaii, imputing that the myrmidoiib of tho proscentur had poisoned foxes 
in tlio country hunted over by tho squire’s liounds and had hung up their bodies 
by tho nock, und that tho squire’s tenants had hung up efTigios of tho prosecutor 
and his bi other with foxes' tails appended, and some comments woro added, 
without tho cxju'css authority of tho dofeiidaut, exhibiting the prosecutor in a 
ludicrous light. It was held on demurrer, whore the declaration alleged that 
tho plaintiff was employed as a g.amokoeper on tho terms that he would nol 
kill foxes, that it was a* defamatory statemont actionable per se to say of such a 
gamekeeper that he killed fcjiiiea {Cvnlycr v. A"6u;com5(1867), L. B. 2 lUxcli. 327). 
This case is distinguishable from It. y. Yales (1872), 12 Cox, 0. 0. 233, whore 
.an indictment which charged the prisoner with printing the following libel : 
“B. 0., of C. (meaning tbe said B. O,), game and rabbit dcstioycr, and 
his wife (meaning Charlotte, tho wife of the said B. O.), the seller of tho same 
in country and town,” was held bad by Qua£N, J., on tho grounds that the 
handbill set out therein was not jjTimd facie lil^llous, and there was no 
averment or innuendo showing that it charged an indictable offence or related 
to the calling or occupation of the prosecutor, who was a gamekeeper. 

(c) As to past pecuniary difficulties, see the didum of Kelly, G.B., in Cox y. 
Leb (1869), L. B. 4 Exch. 284, at p. 288. Isi Leycroft y. Bunker (1633), Cro. Car. 
317, an oral imputation that the plamtiff came a broken merchant from 
Hamburg was hold actionable on tne ground that “ Qui aemd malua^ sffinper 
pra!6umilur esse malui in eodem gene^J** 

(d) An imputation of insolvency is clearly defamatory (Eaton y. JoJom (18421 
1 DowL (w. 8.) 602). 
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to make a etatement of another which merely imputes that he has 
debts (e), or oven that he quitted a neighhonrhood leaving debts 
unpaid (/■); but it is clearly defamatory to state that ho bolted or 
left the neighbourhood suddenly, leaving his debts unpaid (/). 

U83. A statement which, being published of another in the way 
of his lawful trade (</), business, profession, calling, or oRico, conveys 
a reflection on him calculated to disparage or injure him therein, i» a 
defamatory statement (A), even though it be not calculated to hold 


E 


(f) E, V. Cogldan (1805). 4 & F. 316, per BRAMwia-L, H*, at p. 32± A dispute 
haviiif' arisen bot^ycon the defendants and the ])laintifl!s a.s to a sintiU item of 
nocouiits betwoou them, the defendants sent to the pltiiiitilts a, postcard as 
follows : “Sctilcmont. If you do not remit by return, tlio raatlor will bo 
handed to om* Dublin solicitors.” Hold, that a verdict was rightly decided for 
tho dofondantH (M*Cann v. Edinburgh Itoperie and tiaihloth Co. (18bU), 28 L. B. 
Ir. 24, C. A.). JI tho words are not libellous in tlioir primary sense the 
plaintiif must prove cir(Jiiinstan»’os to show they would naturally be hold by 
roasoiiiiblo people to convoy the alleged secondary libellous imputation ; other- 
wise there is no case to go to the jury {Frost v. Loudon Joint Stock Sank, Lid, 
(lOOG), 22 T. L. H. 760, 0. A.). As to alleging and proving the innuendo, see 
pp. 645 srr/., post. The following word'^ ai'e not uctioTUible prr w ; " You 
invo a barman in your employment named G., who has removed from his 
landlord’s house leaving £2 owing for a month’s rent, and 1 cannot get the 
munoy from him ” {Spvake v. Hughes, [1904] 1 K. B. 138, C. A.) ; and thospecirl 
dainago there alleged, namely, dismissal from tho employment, was hold to be 
too roniotc. As to iinimtations of insolvency, poo aDo Jirown v. Smith (1853), 
13 B. 590 (Irador — Mrords actionablo per se); Whittington v. Gladwin (1820), 
5 B. & 0. IM); (1825), 2 C\ & B. 140; S. 0. sith nom Whitial:r v. Bradley 
(ls20), 7 Dow, & il 3 ^ (K, B.) 649 (to say of an innkeeper “ho is a bankrunt” 
etc. was held actionable, though ho was not in the then slate of the law 
amenable to the bankrujitcy laws); Hall v. Smith (1813), 1 M. & S 287 (place 
where trader was said to have neon bankrupt hold immaterial); Figgtnsv, 
CogswcH{\^\b),3 M. & S. 369 (plaintiff of two trades; slander proved of one 
suiliciont). 

(/) Soo O' Brim v. /’n/aat (1846), 10 M. & W. 168, as to the distinction 
between a libol us stated in tho dcclii ration imputing, by the word “ bolting,” 
a fraudulent evasion by tho plnintifC of his croditoi-s, he being unable to pay 
them, and tho word “ quitting ” used in the plea of justification, which was 
hold bad on general deiniiiror, as “ quitting” would bo an innocent departure, 
and consietoiit with proof that the plaiiitifi wont out of the town for the day, 
but then returned and paid his debts. 

(«/) As to tho law reluting to trade generally, see title Trade Aim Trade 
U moNS. As to slander of goods, see ibid. As to slander of title generally, 
see titlo Tort. 

(^) See Loi'd Blackbdke’b definition in CapiiaJf and CouTdies Bank v. Henty 

E , 7 App. Cub. 741, at p. 771, rcfciTed to in note (A;), p. 607, ante. It has 
aid that the law has always been very tender of tae i-oputation of trades- 
men, and that words spoken of them in the way of their trade will be actionable 
which would not bo actionablo in the case of persons not specially favoured 
{Hannan v. Dehiny (1731), St- a. 898, cited with approval bv Lord IIals- 
BURY, L.O., in j/ps Co., Lid.'^. British Empire Type-setting Machine Co., Ltd. 
(1899), 81 L. T. 331, H- L.). But see Evajis v. Harlow (1841), 5 Q. B. 624, and 
note (t), p. 628, pohi. The trade must be a lawful trade. A person who pursues 
an Ulegul vocation has no remedy by action for a libel (or slander) regarding 
his conduct therein {Huni v. Bell (1822\ 1 Bing, 1). Whore a stock-jobber sucil in 
respect of the spoken words ” ELe is a lame duck,” it was held that the declaration 
was bad because it did not (having regard to the then state of the law) sufficiently 
disclose that the plaintiff was a lawful dealer, or that the contracts, referred to 
in the expression “lame duck ” os not havix^ been fulfilled, were lawful con' 
tt%otB {Martu v. LangdaU (1800), 3 Bos. ft r. 884}; see note (e), p. 635,poif. 
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him ii|) to batredi contempt, or ridicule. This definition is nol 
Batisliod (1) unless there is a reflection on the plai nti IT himself (i), 
and (2) unless the statement is published of the plaintiff in the 
way of his trade, business, profession, callin;^, or oHice(AK 

1184. If the first condition is not satisfied, that is, if there is no 
reflection on the plaintiff himself, his personal reputation is 
unaffected, and, therefore, no action of libid or slander proptJrly so 
called will lio (/). Hut a statement which in form is only a criticism 


A'* tn libel (»ii owner of racc-horKC, seo dreville v. ('haiimitn (ISM), o U. Jj. 7.‘Jl ; 
HPO iilso Marnnnt^^w {'Ivmant (1831), 7 Hiiij;. 3(i2 ; and note (s), p. 019, ante, 

(/■) LiHotf/pe Co., 1J(L V. Itntiah IJuipne. Tifpc-fttttmfj Machine ih,. Lid, 
(1899), SI 1j, T. 331, if. L., where it wsis |>(un1oil out. that in 1 far man 
Ddaiuj (1731), 2 Stni. »S9S, there was in the opinnni of tijc c«)ni L a reflection 
on the plaiiitiJT, wlicrcaa in Hi ana v. Ilnrloin (ISM), o (i. JV 021, tlnire 
was not. In dinner v. /VDecktii (1S71), Tj. 11. 7 U. R 11, t)uj dofendant 
published of the ])1aiiitifrs, bag maimtactiirers. a t»t.itonu*nt in a news- 
paper as to a bag, which the plain till's ninnulactuicil and advert i^oil as 
the “Bag of Bags,'* that the dclondant thought the title “very silly, very 
slangy, and very vulgar ; and which has been bneed upcju the notice of 
the public ad nauseam.*' Mi!.rjX)u and II annex, JJ., held on dcruiiiier Ihat. it 
was a question for the jury whether the w’ordd did not convoy an iinputatiou 
on the plainliifri’ c»)n<luct in thoir business. Lusu, J., who dissented, was of 
opinion that the words could not bo doomed libellous, lillior upon the plaintitl's 
or upon their mode of conducting thoir business. All thiM'o judges recognised 
that it was essential lo a libel that there should bean iinpututLon on the jihuntiiT 
or Ills conduct. 

(k) Fur otliorwiso he is not entitled to the special protection which tho law 
reservi > lor trailers otc., to protect them in llioir trade clc. 

(/) That an action will lie for written or oral falsehoods, n(»t ao.tionablo jnr ae 
nor even dofamalorv, where they are nniliciously published, wlicre they aro 
calculated ill the onhnury coiirso of Oiings to produce" (see the judgment of 
Lord Wknsleydau: as to this m Lywh v. Knir/ht (Ibfll), 9 Jl. Ji. t.’as. 577, nt 
p. COO) ■* and they do produce, actual damage, is establi.-^hod law. I'^uch an 
acti«)ii is not one of libel or of slander, but an action on tJn‘ case for dainago 
wilfullj’ and intentionally done without ju.st occasion or exi u^e, analogiuw to 
ail action for slander of title. To support it, actual damage niust be shown, for 
it is an action winch only lies in respect of such damage as has actually oceiirrod ” 
[/lattliffe V. Evans, [1892] 2 (L B. 52-1, 0. A, pir Bowen, L.J., at p. 527, in 
delivering the judgment of the Court of Appeal). See nlio tho jndgirif nt of Lord 
Ksilhis, M.R., indmith Iletlon f'^oal Co, v. North- Eastii’/i iVcms As^oriafion, (1.89*1] 

I U. B. 133, C. A., at p. 139, quoted in note {m), p. G29. post ; Alvolt v. Alillar's 
Efirri and Jarrah Forests, Lid, (190d), 91 1^. 'I'. 722, U. A. (whore it was lield 
that it could not be said that a written stalemunt by tho rlcfeinlaiits, who w'ore 
impoilers of w'ood for paving, that tho iihiintitfs’ Ameiican red gum paving 
blocks became rotten after bc^ng laid deivn u short timr>, is not ca])ublo of being 
(lefamatory of the plaintiffs’ goods). In H7<i7e v. MvUin, [1895] A. 0. 154, 
Lord llEHSciiET.L, Ij.C., nt p. 1(51, criricising H’l.s/rra CouniUa Manure Co. v. 
Lawis Chnniral Manure Co. (1874), L. K. 9 K.\ch. 218, and approving Evam v. 
ffarloiv (1844), 5 Q. 13. ($24, expressod grave doubt whelhcr any action could 
ho niaintainca for an alleged disparagoment of a compcdilor's goods merely ou 
the allegation that tho goods sold hy tlio party alleged to have disparaged 
Jus eoinpetitor’s goods are superior to his coiupoti tor’s; and see Ifuhbuck cfc 
Hons V. Wilkinson, Ifeywooil and Clark, [1699] 1 Q. B. 6(3, (J. A., to the like effect. 
Tho latter case was explained by the Court of Appeal in A I wit v. Millars 
Karri and Jarrah Fereits, JAd., sujira, as deciding only that a more pulling of a 
trader’s own goods is primd favie lawful and that the nlb^giition that the 
statement was malicious and that special damage resnltod could not convert a 
statement primd fane lawful into one primd facie unlawful. (As to this see 
Allen V. Flood, [1898] A. C, 1). But that a trador may bring an action under 
certain conditions against a rival trader for disparagement of his goods vraa 
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of goods may, noverliholess, involve a reflection on the seller or .Suer. l. 
maker, and thus bo the foundation of an action of libel or slander What 
properly so called, as if, fur instance, it is stated that decomposed Statements 
fish are habitually sold at the shop of a particular hshmonger, or ue 
that the broad of a jtarticular baker is always unwholesome (nz). Pefamatory 
Kffect where 

recognised by Lord Waisox in \Vh\U v. Mfllin, 1 1SW5] A. C. IM, atp. 107, iiilho iSates^to** 
following pjibsage which was quoted in A IroU v. Vf//«r*« Karri and Jarrah Forerti, nlaintiffs 
Ltd. (lt)(M), 91 1j. 1\ 722, 0. a., and Lyne v. mcjiolla (1906), 23 T. L. ll. 86: goodf^ 

** In order to constitiito disparagoment, Avhicli is, in the sense of law, iujuiuous, it 
must be sliown that the drinndaut’s I'cprcsf'ntations were made of and concerning 
ing the plaintifTs goods, lliat they worn iji di^]>:lrago7ucnt of Jiis goods and untrue, 
and that tiioy liavo occasioned special duTuage to the plaintiff.’* In Qriffitha v. 

Hrnn (1911), 27 T. Tj. ll. 3*10, C. A., tlicro was Jio sjiccial damago provf'd (see 
note (n), p. 630, post). In Lyne v. Nviholls^ 8i«/>ra, whore the action failed for 
want of proof of actual damage, it was said that an untrue slatoinent by tbo 
dofondaiit, the owner of a iiowspajier circulating iu tlio same district as the 
plaijitiiFs now.sjmpor, that tlio circulation of the defendant’s newspaper “ is 
20 to 1 of any other weekly newspaper” was not a mere pull of the 
dcfoiidaiit's iiew’spaiior, hut an mitnie dispara^ment of the plaintiff's rival 
newspaper ; see also Youvy v. Macrae (18(52), 3 IJ. & S. 264 ; Malachy v. Soper 
(1836^ 3 Bing. (x. c) 371, 386 (slander of title). In lUdmy v. Smith (1876), 

1 Ex. D. 91, a tiader charged that the defcndaiit falsely and maliciously spoke 
and publislied of the wife of the plaintiff, who assisted him in his business, 
and in relation tlioroto, words imputing that she liad committed adultery on 
the busiTio.ss promises, whereby the I'laintifP was injm-od in his business and 
certain spoHliod persons and olhers who had formerly dealt wdlh him ceased 
to do so. It was hold that the action was maintainable, and that the special 
dainiipe might bo proved by general evidence of falling oil of the plaintiff’s 
business; and see tho criluiism of this case in FaUiilfc v. Fvans, [1892] 2 Q. B. 

624, 534, C. A. 

{m) Lmoiffpe Co., Ltd. v. British Empire Tif])c~s*Uing Machine Co., Ltd. 

(1899), 81 Ji. T. 331, il. L., per Lord llAt.sm uy, L.C., at p. 333. It is a 
question for the jury whether the words rolled on the trader or nioroly disparage 
his goods (tVnV/,). For a case whoro the Court of A]>])p:iI set aside a verdict and 
judgment for the plaint ilT see (JriJJifhs v. Brim, smpra, referred to note fw), 
p. 630, post. Ij\)v :i statement of llio law on the subject, seo tho juug- 
mciit of I'jnid Esiiku, M.lk, in Soath IfeiUm Cmd v. North-Eastern 
News A6i>()cwtion, [1S94] 1 (4. B. 133, C. A., at p. 139; “If what is stilted 
relates to tbo good.s in which bo deals, tho jury woiil'l have to coll^idor whether 
the statement is such as to import a statement a< to his conduct in business. 

JSupposo tlio plainlifT was a merchant who doolt in wine, and it was stated t’uat 
wine which ho hud for sale of a particular viiitiigo was not good wine; that 
might be so stated :is only to import that the wine of the, pai-liouliir yeai- was 
not good in whose- oevor hands it was, but not to imply any retledioii on his 
conduct of Ills busiiioss. 1 n that case the Ktatemont \^ould be with regard to 
his good.s only, and there would lie no libel, altlfoiigh such a statement, if it 
were false and weie made maliciously with intent to injure him and it did 
injure him, iniglil bo inado tho subject of an action on the case. On the 
otbcT hand, if tho statoinoiit were so iiiinJo as to import that hia judgment in 
the selection of wine was b.id, it might import a ridloctioii on his Oondiiet of 
his business and show that bo was an inotliciont niiiii of Imniiiess. If ^o, it 
would be a libel . . .” On tho above priiiciplo un notion of libel was held to 
lie without proof of nuilici^ or special danuige for iin untrue fetatoment in a 
nowspajior that a ship of which tho plaintiff w’a-j owner uiid master, andAvhich 
he had advertised for w voyage, was not seaworthy, and that Jew’s bought 
herns a ship to tabe out convicts {/nyramv. Aaicxoa (ISIO), 6 Bing, (n, O.) 

212). In Aastratinn Newspaper Co, v. Bvttneil, [1891] A. 0. 2S4, r. C„ an 
action for lib»?l, it was held that the \vord “Ananias,” as applied to tho 
plain'^’s ne.wspajier, did not nocessarilv impute wilful and deliberate falsehooiL 
to him ; whether it was used oxtravagantly or for the pmiiose of conveying 
an^ imputation on Uie plaiutil¥ was u (question fur tho jury. In JTeriui T. 
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Somotiines, however, an acLioii on the case, for hilsj and raaliciun!> 
Btatomouts causing actual damage to the plaintiff, may lie, oven 
though no action of libel or Hlamlsv properly so called would lie, 
there being no reflection on the plaintiff liimsolf (n). 

On the other hand, if the second condition is not satisfied, 
that is, if the staloment is not publUbod of the plaintiff in the way 
of Ilia trade, business, pi-ofessioii, calliug, or offic-e, though it reflects 
on him personally, ho is not ciilitlud to special consideration, and 
cannot use the statement as the foundation of an action of libel or 
slander, unless it is calculated to hold him up as a man (o) to 
hatred, contempt, or ridicule. 

U8d. A statement reflects on another iu the way of his trade, 
business, profession, calling, or office if, hut only if, it imputes to 
him the want of some general requisite therefor, as honesty, capacity, 
fidelity, or the like, or connects the imputation with the plaintiff’s 
trade, busine.ss, profession, calling, or office (p). 


idiiart (lT9(i), 1 lUop. 4, 'IT, it is ropoi-tcil that it wps adiiiiUeil hr Erskine, for 
tUo plaiiitiff, not to bo actioiiablu for ono iw'ws]):ipci' to do'-cribo miothor 
iiow«‘pnper US' tho most vulgar, igiior.int, and bcuti-i1oii.s joiinml, but cou- 
tondfvl by him that it was autioiifiblo to go on to state: ‘*lt is lowest now in 
circulation, and wo submit the fact to the consideration of advoiiisois,” to 
which the report bays TiOrd Kexvox assented. 

(r?) ISco tho notes (/<) -(in), pp. 627“-62(^, 'tnU, note (/), ]». 6U, ante, and 
nijti'S (./) and (k), p. 018, ante i^calso GnjfUlts v. IJcnn (llHl), 27 T. Ij. 11. 3t6, 
0. A (d IB para gome nt of system worked umljr a piitoiit ; no spenial damuso), 
whore tho Otiurt of Appeal allowed tho appeal of tho defendiint from a verdict 
and jiidgmcnt ut a liiul beforo u judge a ud a b]>oci!il jury. (kiZKNs-TrAEtur, 
M.H. {ihvL, at p. 3.i0), said : “ Have the plaintitTs iu this o.'jso bati^tiedtho onus, 
which admittedly lies on tlicm, of showing that fho words ii.-;od convoy to tho 
mind of any reasonable man a personal imputation upon them, either upon 
their oharactor or upm tho mode in which then- I)u.sLiifss is carried on? . . . 
There is a violent, mid, as Iho jury found, an unju^tiliable, attack upon tho 
‘ 0.15.’ systoin — an attack which has not boon proved to havocaurfocl any special 
damage. It seems to ino cxtrav.ngant to arguo that an attack upon the system 
must be regarded as an imputation upon the owner of the patenl-s who supplies 
the parts and licenses tho use of the system.*’ As to tlio expression ** trade 
libel,” see ihiiL 

(o) 8eo the p.assage from the judgment of Pabke, 15., in Boydell ▼. Jones 
(1838), 4 M. &. \V. 446, cited in note (<), p. 634, peat. 

(p) LnmUj V. Allduy (1831), 1 Or, & J. 301, per Bayley, B., at p. 305 
approved in Ayre v. Graven (1831), 2 Ad. & 151. 2 ; Miller v. Daind (1874), L. B, 
0 C. P. 118, l'25; Ale.mnd€r v. Jtnhivi, [1802] 1 Q. B. 797, C. A., ptT Lord 
Heuschell, at p. 800. S^co also note (/), p. 621, ante, and JhtteriU v. 
Whytehead (1879), 41 L. T. 588 (whero it wn.s held to bo a libel on an architect 
actually employed to do cortoiii work to write that ho has no experience in 
tho work in wfiich ho is so cn]]do 3 'ed). In Sadyrore v. Hole, [1901] 2 K. 15. 
1, 0. A., the plaintiff, a quantity surveyor, brought an action of libel against a 
building owner fur tho following statement on a postcard sent to tho huildcr : 
*■ There are great errors in tho quantities posted to you this inorDing.*’ Judg- 
ment was given for the defendant on the question of privilege, but A. L. Smith, 
M.E. (ibid., at p. 4), said that ho could not say that the writing was not capable 
of a defamatory meaning, or that the judge oould havo wi&drawn the case 
from the jury. 

Although as a gonoral rule it is useless to quote authorities to show that par- 
ticular words have been held to be or not to bo defamatory {Lmatype Co., Lid, 
r. BriUah Empire Type-aettiny Mdchins Co., Ltd. (1899), 81 L. 1\ 331, H. L., 
per Lx»id HalsbubYs L.O., at p. 333>--aDd see the remarks of Lord 
LoAIBURITi L.O., in Ghugow (krpmMm v. LcrirMT, [1911] A. 0. 209r at 
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p. 215fasto cases which do not esfeahlish a but moroly record the 

application of n principle to a paiticular sot of factft— tho following cases may 
bo coTiBulted, in addition to those cited in notes (/i) -(o), jip. 627 — 630, auU^ 
in illustration of the principles TOferrod lo in tho text : — 

(i.) Trades The proprietor of a publication, by a mistake in tho arrongemoiit 
of tho London Gazette iioticos, inserted tho names of tho ]ilniiitiffs’ finn under 
tho hood, “ hh'rst meetings under the Bankruptcy Act ” instead of “ Dissolntimis 
of Partnership.” Held, a libel (fihepheard v. WhUaker (1375), L. 11. 10 0. 1*. .’yO-JI). 
“ Alosars. H. & Sons hereby give notice that they will not receive in payment 
cheques drawn on any oC the branches of tho C. and 0. Bank” : innuendo, tlnit 
tho nircuhir imputed insolvency. Held by tho Uonso of Lords ^Lord 
PiiNZANCR dissenting) that in their natural moaning tho words wore not 
libellous, and that tho iiiferenco suggested by tho ininiemlo was not ono which 
roiisonablo persons would draw (Cafutal and Caiintiva Bank y. (1882), 

7 App. Cas. 741). _ Oomjiaro (-apH v. Jones (1847), 4 0. B. 2.'itb Wboi-e tlie dofim- 
(ianfs published in their trade newspaper under the heading " Tho Gazette,” 
uiiiler the sub-heading “ County Court Judginonte,” a list of county court judg- 
niouts in which was included a judgment agiiinst the plaintiff, and thoiunuondo 
was that there was an iinsatislicd judgment against tho plaintiff in a county 
court, and that the ])1aintilf was a jicrson unable and unwilling to pay hio debts, 
whorciis tho ])lamlitf had in fact satislied the judgment, but had not obtained 
a cortificato of siitisfactiou before tho date of the xiuhlicalion of, tho statement 
ooinplaiiiod of and nt tho dace of tho publication fho judgment was on the 
register, tho judge h(4d that tho words weio capable of the alleged defamatory 
meaning, and loft it to the jury to say whether they were libellous ; tho jury 
found for tho xiluinlilf. llold, that tho direction and verdict were right 
V. SniM (1.SS8), 22 (i. B, D. 134, distinguishing fleming v. AVete - 
(181H), 1 If. L. Cas. 303, on tho ground that the effect of the judgment of Lord 
CoTTKNriAM is 1o place tho publication of a mere extract from a record of 
judiniinnts kopt pursuant to a statute on tho saino footing ns a report of a 
judicial inquiry, and that in that ease tho statement publisWl ly tho defen* 
daut was tiue, and following M'Naily v. i)ldham (1803), 10 T. 0. L. R. 298; 
distinguishing also Cosgrave^. Trade Avxiliurg Co. (1874), 8 1. B. C. L. 349, on 
the ground that tho statement was followed by a note to the oifoct that tho 
judgment, wus satisfied). See also, as to publication of registers of judgments 
and the limits of jiriviloge in tho case of trade protoction sociotic.s, tho cases 
eited in note (n), p. 089, imt. It is actioiuiblo per sc to say that a bank has 
stoiipod iwyineut {liromage v- Trosstr (1825), 4 B. & C. 247) ; and it is of course 
libellous 1(1 publish such a statement in writing {Foj'stcr v. Laa'^on (1826), 3 
Bing. 452). As to a libel by calling a trader a man of straw and imputing that 
ho is insolvent, see Eaton v. Johns (1842), 1 Howl. (n. a.) 602. It is action- 
able per se to impute oven past inBolvcncy to a trader {Leycroft v. Dujtker 
(1633), Cm. Car. 317). Fur a case of libd by imputing tliat tho plaintiffs 
had been guilty of porsoual misconduct and fraud by conniving at the use of 
false weights, sco J*rior v. iriYson (1856^, 1 C. B. (n. S.) 95. As to a libellous 
impntatiou on a booksellov that he is in the habit of publishing immoral 
and foolish books see Tahart v. Tip^yer (1808), 1 Camp. 350. 

(ii.) Business or culling: — ^Whero tho plaintiff hod been employed by the 
detendnnt as his traveller, and the defcndmit circulated the following notice 
among Ids customors : ** H. B. is no longer in our employ. Please give him no 
onler or pay him any money on our account.” Hold, after the jury bad found that 
tho notices wore libellous and had boon circulated maliciously, that the words 
were not capable of bearing a defamatory ineauiiig, and that the defendant was 
entitled to judgment (Besrcick v, /imiiA (1907), 24 T. L. B. 169 C. A.); com- 
pare V. /'me ^Irt and General Insurance Cb., [1897] A, 0. 68; Mulligan ▼. 
Cole 1875), L. B.. 10 Q. B. 519. As to a libel on the secretary of a rwway 
company ay such by imiaiting to him emocthes serihendi, see Bobertson v. 
Wylde (1838), 7 L. J. {o. p.) 196. where Ttndal, O.J., said: “A more 
daii^rous fault could not' be imputed te) a secretary than that of writing too 
much,” 

(iii.) Professions -.^Aii toachor : The plaintiff had formerly been a master at 
a Soienoe and Art Institute. The following notioe, signed by the defendants 
officers of the institute, was published in a looal newspaper : — “ .... 
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Skot. 1. 

What lubtiinjn The public are iuformod that Mr. M.'e ” (the phuutilfb) '* couneclioii 
. Statements tliu institute has ceased, and that ho is not authorised to receive suh< 
gfe scriptions on its hehnlf.” Innuendo, that the plaintiff falsely protended to he 
Defhmatoiy. ^i^dhorisod to lecoivo subscriptions on behalf of tho institute. Hold, that the 
- - - ' judge was right in directing a non-suit, since the notice was not capable of 

a defnimitory meaiiiiig (i1/if/%aa V. C.Ve(187t)), L. E. 10 Q. 11. 0*10; compare 
Nevill V. Five Art ami (tenoral Insuranve Co.^ [1897] A. 0. 68; iicswicJi v. 
Smith (1907), 24 T. L. 11. 169, C. A.). (.’Icrgymon : — ^As to when an imputation 
of incontinence on a clergymnn is aclii>nablo per ee, sco uoto [1), p. 621, ante. 
As to fair comment on the conduct of a clergvmun respecting tho way in whicli 
he uses the church and tlie vestry room, see KeUu v. Ttah»(/(lS(io), L. 11. 1 Q. 15. 
699. It is libellous to write of a Lh-otestant archbishop that lie attempts to con- 
vert Boinaii Catholic pric.sts by offers of money and prcfernjfiiit {Tuam {Arch- 
hishpp) V. Roheam (IS'^H), 5 Bing. 17, 21). As to whether it is libellous to charge 
a Bioman (hiiholic priest with imposing a degrading penance, see the criticism 
by Lord BrAcnCBUUX in Capital and (huhtiea Rank v. /if (1882), 7 App. Cas, 
741, at pp. 778- -781, ol IJenrnev. StoivcH (JSIO), 12 Ad. & 1‘jl. 719, and see 
note(/)), p. 625. (tnfe. Medical men:— See note (Z), pp. 621, 622, a7ite, and 
note (i), (ii.), pj). 686, 667, post : — A medical man has no cause of action 
for an iujunotlou or damages because of the unauthorised use of his n.'iino by 
the owner of a drug in advorlising tho drug, unless the publication is de- 
famatory or injures him in his property, business, or profession {DockreJ! v. 
.Dou/zir// (1S99), 80 L. T. o56, (J. A.). Tt is libellous to write of tho plaintiff, 
a physician, that another physician, refusing to act with tho plaintiff, had 
discharged hi.s duly to his modical brethren {iimnadge v. Iti/au (1862), 9 iling. 
636). It is not libellous to write of a physician that ho has met homa*oputhists 
in consul tat ion, though it is alleged that in the opinion of tho profession to 
do so is inipronor, and a breach of etiquette and disgraceful {Clay v. Roberts 
(1866), 9 Jur, (x. s.) 580). As to the expressions “ physician oxtiaonllnary to 
several ladies of distinction'* and ** quack,** see Lu7iy v. (Jhnbh (1862), 5 0. & P. 
55. As to leaving it to tho jury to affix tho meaning of tho woid quack,*’ boo 
Dal'lnjl w. Lahoachcrc (1907), [1908] 2 K. B. 625, n., H. L, As to the modical 
profession goiieially, see title Medicixk Axn Pir.\RM-\CY. Solicitors : — Tn an 
action for libel fur wilting of the iilaintitf, an iittonioy, who was about to coiii- 
monce an action for a client, a letter to tho cliont Moining him for allowing 
tho plaintiff to suo, and concluding, If 3'oii 'will bo misled by an atlornoy, 
who only considers his own intorcBt, you will liave to repent it ; you may tliiilk 
that when once you havo oidercd your attuinoy to write, ho will not do more 
without your further orders; hut if you once set him about it ho will go to 
nnylongth without ortlorn,*’ it was hold that it was properly left to tho jury 
whether the letter uiipliod to tho plaintiff iinlAvidimlly or to the profession at large 
{(Jodson V. Ifurne (1819), 6 ^louio (c. r.), 226). in Itteics v. Temphir {\PMH)f 2 Jur. 
167, it was held not to bo libellous to wiito of au attorney that he did not deliver 
his bill of costs forlifteon years, and having made his client’s will, delivorod the 
bill after his client's death to liis personal ropre.so.z]tiitives. Thore was no 
iiiniLondo, but Parke, B., in his judgment, expressed great doubt whether 
the view of tho rest of the court was correct. It is libellous to write iruiii- 
ally of an attorney, ‘*an lioftcst lawyer” (meaning a dishonest lawyer), ‘‘a 
person of the name of U. B., an attorney, was severely reprimanded . . . for 
what is called sharp practice in his profession” {Roydell v. Jones (1868), 
4 M. & W. 446 ; and free further, ns to this case, note (f), p. 664, post). Tlie words 
Tlow lawyer B. treats his clients,” heading a report of a case, aix) libellous 
{llisliop V. Latimer (1861), 4 L. T. 775). It was held libellous to iinjiute that a 
proctor had been suspouded {Clarkson v. Lawson (1829), 6 Bing. 266). Such a 
-statement is actionable prr sv. As to the effect of not taking out a 
Gortiilcate, sco Jones v. Sierens (1822), 11 Piice, 265, cilcd in note 
p. 664, post. Stockbrokers unddcalors : — Sco (Mpel v. Jones (1847), 4 C. B. 259, 
loferred to in note (77), (i.), p. 661, ante. As to the oxpi-essiou " wrong *uns,” 
BOO Arndd und linHeT v. Roifowley, [1908] 2 K. B. 151, 0. A. 

(iv.) Offices i —It is libellous to write of a magistrate that, as chaiiman of a 
finance committee, he audited accounts amounting to over £12,000 under the 
head of fumiBhing lodgings etc. for tho j uciges, whirli wove really to find aocommo* 
dation for the magistrates {Adams v. Meredeiv (1H29), 6 Y. & J. 210, Ex. Oh,f). 
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Sub-Sect. .3 . — iHotanenti Artit-naUf per m, 

118& An aeiion will lie without proof of special damage at the 
611 it of a person of and concerning wljom a atatoiuent in any form 
hasheon made and published without lawful iustilication or excuse, 
if il 1)0 astatcmont within tlicprcceding definition (7) of a “defamatory 
Btatement actionable per sc.” 

Defamatory stalenuTits, not being defaniatoiy statements action- 
able per sc, may support an action of libel, if written or expressed 
in some permanent toiTU, although special damage bo neither alleged 
nor proved, or an action of slander, if spoken, provided that special 
damage bo alleged and proved. 

On the other band, “ defamatory statements actionable per se ” 
may support not only an action of liljel, but also an action 
of slander, even though special damage be neither alleged nor 
proved. 

1187. “ Defamatory 8tatement.s actionable per sc ” have already {q) 
been divided into fiv(! cl.ass»>s, of which the first and second have been 
defined ns statements which, 

(1) being published of a person in the w.ay of his trade, businoss, 
profession, calling, or oJRcn of profit carried on or held by him, 
at the time of the jiublication, are calculated to convey an impu- 
tation on him disparaging or injurious to him therein ; and 

(2) being published of a person in the way of bis oflice. being 
an oflice of honour bold by him nt the lime of the publication, 
impute to him disboiiesly in the discluii'gu thereof, or such mis- 
conduct as would justify his dismissal (7). 

1188. It will 1)6 .seen tliat lliore is very little cli6lineli(Mi between 
the above two classes of “ flctaiuatory statements actionable per se ** 
and those statements (r), wliicli, “ if piiblislied of and concerning a 


A newspaper publisLciI sivliclea from wliii.li un oMlimiry loiulor, uinliin; them ns 
newspaper artioloa are usually roinl, ini^ht rons.iiiobly coufludo tluit they meant 
to iinputo Unit Uio plointiiT look sulvanni'?!' of hi-^ posilioii of ii h>\vii O(»uiicillor 
to "ct tho footpjith.s of his own property n-jnurod jit tlio expense of the 
borour^h, but the fool-jiaths of oth(*rs ut thi ir own exp(MiM\ siiid that ho 
unfaithful and corrupt in Iho disfJinrf;o of Irs oHicc. IIolil, thsit tlio (piostion is 
not the moaninpf to bo derived from a crilicul roadiiur, hut wlv.it, moaning the 
woids convey to an ord in ut reader, rciidin«- them a^* ncw^paiMT ariiclcs mo 
usually read {lluuier v. Fenjustm if: (\k (lOOli), 8 ((H. of oT-lh As to a 

rotumnig ollicor, boo Hvnl v. ^iar Acw^pf// cr (b.. LUL, [ lOOS'l ‘2 K. II. 800, 0. A. 
As to an ovorsi cr mmj v. .SVa/cs (18l‘J), 10 Al. \V. d8S. In v. 

Couplaml (184.0), 0 M. & W. 100, where an action was hrouf^ht by the plaintllT, 
a foinior mayor, for a scrio'^ of libels Linpul.iii^ partial mul cuiTiipfc conduct 
aiifl iguovan'ce of his dnlifs as mayor, it was lifdd that a publication 
might be a libel on a private ]iorson winch would not l»o anv libel on a person in 
a public capacity, but any imputation of unjust or corrupt motives is equally 
libellous in any cose. 

(v.) Other illustrations : — Seo also in addition to the abovo cases (most of 
vvnich wc?ro libel actions) the cases (most of which worn actions of slander) 
wiiich are cited in note (A;), p. 686. post, to illustrate what statements relating 
to trades etc. are and are not actionable per se. 

{q) See p. 607, ante. 

(r) Tncludod in the definition of ordinary ** dcdaniatory stiiteuieiita.’’ See 
p. (j06, ante. 
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person, are calculated to convey an imputation on him (lisparagin;* 
or injurious to him in his trade, business, profession, calling, or 
office.” The distinction is that the definition of tlie latter state- 
ments does not make mention of the trade etc. being carried on 
or held by him “ at the time of the publication.” 

1189 . It is clear that a statement is not actionable i)e.r ae as 
reflecting on another in the way of his trade, business, profession, 
calling, or office (wliether it be an office of credit or of honour), 
unless be exercises or holds it at the time of the publication Cs),and 
tliere seems to be no reason why the law phoiild mate a distinction 
ill this respect between statements'* actionable per ae ” and ordinary 
defamatory statements, not actionable per ae, which reflect on a 
man in the way of his trado etc. In certain libel cases, it is true, 
plaintiffs have recovered judgment for statements roflrclingou them 
in the discharge of a former office; but it is believed that on 
examination it will he seen that those were cases where there was a 
reflection on the plaintiff as a man calculated to hold him up to 
hatred, contempt, or ridicule (Q. 


(s) See Bellamy v. Bnrch (1847), 16 M. & W. 590 (action of slander by a renter 
of tolU), and the cases there cited; Tuthill v. iMi/ton (1600), Yelv. 158 
(whore tho pUiiutill was a linen draper); Moore v. Syw we (1(519), 2 lloll. Hop. 
81 (whole the plaiiitiif declared that ho liud boon an attoruoy for years now 
fil!i]iscd and that the defendant had called him a forj^ing knnvo); and Collia v. 
Afalin (1632), Oro Car. 282 (whfti*e, in an action for woiila “Thou art a hank- 
lupt,” it was found for tho defendant, because tho plaintiff, a dealer in cattle, 
did not sav that the words woro spoken at the tiine when he exercised 
tho ti’ado, but “per magnvm tempua itstia /nit” In Tuthill v. Milton, supra, 
it was said that it iiood not ho so procisel}*’ alleged in actions for defama- 
tion on a mail in tho way of his trade or profc%>sion that ho was carrying 
ir. on ut tho time of publication as in the case of defamation on a man in 
tiio way of his office; “for a man shall not be intended to alter liis trade 
or profession, but by presumption he continues it dining his life.” In Jonea 
V. Stevena (1622), 11 Viico, 235, in an ^ction for libel on the plaintiff in his 
profo-ssion of an attoruoy, it was hold to bo no objection that it apjioarod that 
at tho time of the publication the plaintiff had omitted to t ike out his corti- 
licato as rcquiri'd by staluto for morn than a year : for he was still «in ultoruey 
at tho date of tho publication, though ho could not legally conduct cases for 
the time being. As to what is a business within tho Jlaiikriiptcy Act, 1883 
(46 & 47 Viet. c. 52), s. 28 (3), see He Un'J)in, Kx parte Board of Trade (1890), 
8 Morr. 1, C. A. 

{t) See the cases cited in note (p), (iv.), p. 632, a?fie. In Boydell v. Jones (1838), 
4 M. &'W. 440 (see noto (p),«(m.), p. 631, ante), the defendant contended that 
tho declaration ought to have gone on to allege that tho plaintiff continued 
to practice as an attorney ; but Parkf., Ik, said : “ Suppose ho had ceased to 
practice os an attorney — this is not an action for words, but fur a libel. This is 
a libel on him as a man. Suiiposo ho liad retirod from the profession and taken 
9iis name off the roll, to write of him that, wliilst he was an attorney, ho had 
been guilty of sharp practice, would be a libel on him “ ; but, scwhle, only 
because the words would he defainatoi-y of him as a man. In Parmiter v. Coup* 
land (1840), 6 M. dc W. 105, Parke, 13., at p. 108 (seo note (5) p. 625, ante), by 
ilia definition of libel seemed to treat the case as one of a libel on the plaintiff 
as a man, so far as oencerned tho question whether tho words were defamatory 
or noi The definition oited in note (^), p. 607, ante, as to whut is a libel on a 
man in the way of his trado, which has been adopted in tho text, does not add 
the words earned on by him at the time of tho publication,” but the wonls 
** eslcnlated to oonvey to those to whom it is published an imputation on tho 
plnfntiffii fnjurious to them in their trade ” seems to import it. , 
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1190. Again, the distinction, qud statements “ actionable per se,” Sxn, i. 
between offices of profit on the one hand and offices of honour on What 
the other band, is established ; and there seems to be no reason why Statements 
a like distinction should not apply to ordinary defamatory state- ue 
nients which are not calculated to hold the plaintiff np to hatred, Pofamstwy. 
contempt, or ridicule as a man (a). Distinction: 


1191. In other respects the principles applicable to ordinary 
" defamatory statements ” of a man in t}ie way of his trade, 
business, profession, calling, or office, which have been already 
discussed {b), and to “ defamatory statements actionable per ae " of 
a man in the way of his trade etc. are the same. 

Thus, the trade etc. must be lawful (c). 

Again, in order to found an action of libel or slander properly so 
called, there must bo a reflection on the plaintiff himself and not 
merely on his goods (d) ; but, as has been stated in discussing 
" defamatory Blatemonla,*’ a statement as to the plaintiff’s goods 
may import a reflection on the plaintiff himself (d). 

The test of whether a statement is “ in the way of his trade etc.” 
or not is that which applies to defamatory statements (c), subject 
to the limitation in the case of offices of honour, which is found 
in the definition of the second class of defamatory statements 
actionablo per se (/). 


Offices of 
pcoPit ; 

Office^ of 
hoxiour. 

Gencial 
appliVaiiun oC 
principles. 

Tmde must 
be lawful ; 

Statement 
must retlcct 
on plaintiff, 
not on Ilia 
^oocls. 

Test M to 
sliitcments 
“ in the wiiy 
of hfs trade/' 


1192. As to ofliccs of profit, a BlaltJinent is not actionable per se statements as 
nnless it iiiipiitos that by reason of Iho want of some general lo'officcsof 
requisite, sucli as ability or honesty, tlie plaintiff is iintit to hold Profit, 
the office or unless the imputation is connected with the office (r;). 

As to offices of credit or honour, it is quite clear that the mere Statemcnis as 
iniputalion of want of ability or capacity is not sufficient to make a 
statemont actionable p/T AT? (//). Tt is sufficient to impute miscon- 
duct in the discluirgo of such an office wliicli would render him 
liable to bo removed from or deprived of it (i), and it is sufficient to 
impute dishonesty or malversation in a public office of trust, whether 
there is a power of removal or deprivation for such misconduct or 
not (ft). 


(a) In Alr 2 'ander v. JfuLm/i, flSO'J] 1 i). 15. 707, C. A., il wjis at^rced by all the 
iiioiiibois of tlw coiivt tlial the words, which iiiipiifrd luibitiuil jiffompcraiice to 
the ]i]ainiiir, would have hcon actionablo if writ ton ; but, hinibkt because they 
woio defamatory of him us a Tiiuii. • 

S Soo pp. ti'iS et scff., (wtf. 

See note (/<), p. 627, aiiie. Tho ollico or iiado or culling, it lawful, need not 
be one of which tho court will take judiciul notice; nod Fouhjir v, Newcomb 
(1867), L. 11. 2 Excli. 327, 3:50. 

(d) Sec pp. 611, (US, 628. 62J), anU, 

(e) Sco note ( p), p. 630, ante. 

(/) Sco pp. 607, 633, ante. 

(g) See note (Z), p. 621, and uote(p)« p. 6*30, ante. 

(h) Alexander v. Jenkins, supra, per Lord UerscuisIiL, ^t p. 801, per Lindlet, 
L.J., at p. 804; Onslow v. Iforne 2 Wm. lil. 750,' Qalhvey y. Marshall 

(1853), 9 Exch. 294. 

(i) Alexander v. Jcnhi\ w, supra, per Lonl IIersoiiell, at p. 802. 

\k) Booth V. ArnM, |_1895J 1 Q. 13. 571, C. A., where an alderman of % 
borough was charged with using his office for tho purpose of dishonestly pro- 
cuj^ing an advantage for himself, and it was held that an acstion of slander lay 
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1193. An action will liu witlioiit ]>ro()f of spceiiil ilaningo at the 


A\itliout proof of Kpecinl damage, and (y>fT iji)rL.s, L.J., at p. •'i79) that the words 
(.■oinjdaiued of were also uclioiiablo inr sr as iui})uting a (‘rimiiial oiToiico on the 
principle laid down by Lord MAXr^riKr.l) in IkinhriJyns Case (1783), 22 State 
Tr. 1, at p. lo6, and Anon. (17311,8 Mod. liop. 9C (rase 138). 

The following case.s are cit.o<l as ill net rating the piiiiciplcs govCHiing the 
first two classes of stalciiionts actionable prr he ; — 

(i.) Trades: — Woixls are artioiniblo per se wbicb im])iito to a man fraudulent 
conduct in tho business wfiercby he gains his bread {Thomas v. tfackMm, (1825), 
3 Pling. 104, per JIest, C.J.. at p. 10.)). Any accusation of di.'*hoiicsty in tint 
trade or business is sullioiont {Onjfiths v. Li win (IS lo), 7 Q. B. (il (accusation of 
uso of false weights),; Utynnt v. Loxiou (l S‘jri), 11 Mooro (c. r.), 314 (accusing 
an auciioncor and appravior of clifMitiiig in his business)). It makes no 
diUoroiu-G that the trade etc. bo base {Tcri'ij v. Hooper (KiO.’l), 1 Lev. 115, 
per Kelyxoe. Wyxduam, and Twysdex, JJ.), and tho upiaiuii to the contiary 
in tho case of porlius, fooks, find grooiiLs exjiro.'-scd in lieif v. Thntfher (1(575), 
1 Vent. 275, would not now ho followed. Tliou,»li it is diifiinuilory to call 
any person a swindler (JM/fioH V. f (17^7), 1 Term Itep. 7ltS). it is not 
actioiinblo pvr if the w'oixls are not sp>>Kon of tho ]daiiitiir in rclaliou to liis 
tmde, buHne.ss etc. (Hhuk v. Ihiut (ISTSj, 2 L. 11. Jr. 10; comp-iro *S'<fc/7c v. 
Jardine (lT9.i), 2 lly. Bl. 531, and Hihley v. Tom/nii (1833), 4 Tyr. 90). As 
to words inipuling lliut a trader uses deceit or olhei* maijn-aotice, neo further 
Com. T>ig., ht. Action on Case for J.)ofainatiou, (f). 2(5) and (1). 27) ; Bac. A hr., 
tit. Slander (B.), 4 (5). Jt is actionable y»rr se to inijiuto insolvency to a 
tradi'fiiuan, even though baukruplcv be not imputod {Jirad v. Ilud^nn (1700) 
1 Ld. Baym. 610; ajipiovod in Whittiuqtini v. (iladwni (182()\ 5 B. & (\ 
ISO (innkeeper)), (^)iijparc Stwlhtnn v. Alien (1(583), T. Paym. 231, wlieio (he 
words “Deal not >\ith tho plaiidiil*’ (an iimkcc]ier) “for ho is bvnkcn, and 
there is iioitbor enlcitiiinmciit for mau or were held actionable. See 

also SUudm v. Snuth (1727), 2 Ld. ilavm. 1480 (where it was lield actionable 
per se to say of a trader, “ lie i.s a horry pitiful fellow .ind a rogue ; he 
compounded with his debts at 5«. in the pound*';, appr(i\ed in Jones v. LiUlci' 
(1841), 7 M. & W. 423, ptr l*ARKi:, 15., ah p. 42G, iiotwitlist.iTuJing the 
observalion.s of Coltaian, J., in Ovylcjf v. RohfvU (1837), 3 Bing. (x. c ) 835. 
In Jone^ v. L%i{hr^ aupra^ it was hold actionable pir re to say of a brewer that 
he had been in a h[)onging house for debt; and in Brown v. Rmith (1853), 13 
0. B. 596, to say of a trudc'^iiian, “ If bo din'S not . . . make terms witli me, I 
will make a bankrupt of him.” See also UoUn v. Steward (1854), 14 C. B. 595, 
per ^VlLrilAMS, J., at p. GOT (action of daungca for dishonour of cheque). As 
to imputation of past insolvency, bce Lcticioji v. Dunkrr (1(533), Oo. Car. 317, 
and note (c), p. (526, aa'e. iSc<* also <'oin. Big., tit. Acthm on (.Vso for 
Defamation, (D. 2.i). 

(ii.) Professions Solicit ois and uttornoys : Words which, though spoken of 
a piofe^sioiial mnii, do not touch him in his profession, are not actionable 
per se (Boi/lty v. lioherU^ snpra, jttr Tindal, O.J., at pp. 839, 840), approving 
Ayre v. Craven (1834), 2 Ad. & El. 2 ; and seo Com. Dig., tit. Actiuii on Case 
for Dcfanuitioii (D. 27). ^\\*J)oyley v. lloier/s, supra, tlio plaintiff, a solicitor, 
failed to recover for tho above reason. 'I'ho words couiplainod of woro, “ ho 
has defrauded his creditors, and has hecn hor.^o whipped off the course at 
Doncaster” : tho .iury found that they we.ro not Bpokeii of the jiUintiif in 
his jirofcH.sion. In iJaunrryy. Holloway, [1901] 2 K. 15, 411, C. A., tho Court of 
Appoal held tint the following woi*d.s were not reasonably capable of conveying 
an Jiupntatiozi on the pbiiiitiil in his profession of a solicitor: ‘‘They tell mo 
die has gone for thousands instead of hundreds this timo ” and “ it seems to be 
a wurso job than tho other was. Ikliss A. told me that Mr. D. hod lost 
thousands.*’ A. L. S.\irj'Tr, treat od tho two expressions ns moaning that the 

plaintiff hod lost a considerable sum of money. As to Ibo eifeot of imputations 
of insolvency and baiikiuptcy, see JJauncey v. Hdllmoajf, supra, per Whioht, J., 
at pp, 443, 444. It is actionable per se to say of a solicitor “He is no more a 
lawyer than the devil** {Pay v. Duller (1770), 3 Wils. 59) ; or “ he deserves to 
bo struck off the roll” {Phillips y. Jansen (1798), 2 Plsp. 624); see also Com. 
Dig., tit Action on Cose for Defamation, (I). 24) ; Bac. Abr., tit. Slander (Q), 
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Buit of a person of nud cuuceniiiig whom ( 1 ) astulojueijl in any form i. 

has been made and published without justification or excuse iinput- What 
ing that ho has committed a crime punishable by imprisonment ( 7 h). Statements 
The distinction is not between indictable atid non-indictablo ofi'ences, 
but between offeiices for which a man can be made to suifor P^f M^ftt ory 
corporally and those for which the punishment is the mere infliction 
of a fine (»). 

4 (3). As to libc4s, see note (/•), (iii.)i P- Bairistera : ^oo Coin. 

Pig., tit. Action on Cuso for Pufuination (1). 22) ; Pac. Abr., tit. Slander 
(li.), 4 (3). Olergyuioii : Ah to accusations of iiicoiilinencc, soo note (1), p. 321, 
avte; as to libels, sofj noto (p), (iii.)i P- ^131, anic, and Iliylnmrc v. liarrinyton 
{Karl) (18j 7), 3 C. Jl. (n. s.) 142, (where Ihcro was alho a cliargc of misaiipro- 
priatiiig the sacraniont inunoy). It is actionable prr w; to say of a clc*rgyinaii 
that he performed diviim scivko in a towering pussioii {Walker v. UrogOtn 
(18()o}, 19 0. 11. (a*, a.) 35). Ah to what cdiargos of di'slionobty rolioct on a 
clergyman in his profession and what do not, soo Pemberton v. ColU (1847), 

10 Q. 11. -131. In Jlo]iwoofl v. Thorn (1819), 8 C. 11. 29.3, the a di.s- 

Reiiting miiusLor, was accusod by spoken wordb of having cliea U>d his biotlu'v- 
in-l(i.w before he had bocomc a niiiiistcr. Although tlio (loftndant had alleged 
that Die plaiiitiil* was unfit to bo a minister by^ ro.'L.^on of his, alleged former 
misconduct, the court held that the words wore olcaily not actionable per ae. 

Medical men: As to ucciiHatioiis of imtiijrub'iy, eco Ayre v. Craven (1834), 2 
Ad. & El. 2; niton v. l^ivith (1830), 5 II. &N. 450, and note (/), p. 321, aiite, 
and note ( 2 O 1 P- ^*31, aute. The words “ho is a bad character, none of the 
inediciil men hen* will iruMit liiin,“ tiro, senible, uctionablo jkv ae (iSoirthefl . . 
y>c«7if/ (1817), 1 h]x<;li. 19(», 203), as i in porting a want of nccc.^aaiy qualification 
for a Rurg('oii in tlio oidin.uy discharge of hj*^ profcS'sionul dutiof*. It is 
actionalde to iiii])iito to a medical man tluit ho is “ no (scholar (Oaiot/ry 

V. Jliyhlcy (1332), tJro. CVr. 270), or is so didicient in skill or caio that he had 
either caiisud his pali(Mits to die, or at least that impiosts had boon held inquiring 
whether ho had not been the cause of the death of many persons [Hoiithee v. 

Denny, supra) \ soo also Khali v. Russell (1842), 4 Man. & G. 1090. Where the 
words deny tiiat the plaintiff is duly qiinlifiod, the ]daintiil must ])rovo that ho 
practised lawfully {(hlliaa v. (kunryie (1831), 1 Ad. & El. 395): soi; also Piekfort! 

V. GuU h (1787), citful in i)foin8y. Thornton {i^i)d), 8 Term 303, 305, n. ; com- 
pare Smith V. Taylor ^1805), I Los. & T. (n. 11 .) 193, w'horo the w’^irds admit the 
qualification ; and see, fuillicr, Lac. Abr., tit. Slandor (B.),4 (2); Com. Pig., tit. 

Action on Case for Pefumatioii, (P. 23). 

(iii.) Ofliccs: —See Alexandir v. Jenkins, [1892] 1 Q. L. 797, C. A. cited in 
notes {h) and (t), p. 635, ante ; Bot^li v. Arnold, [1895] 1 G. L. 571 , A., cited in 
noto {k), p. 335, ante. As to libels, see note ( p), (1 v.), p. 332, ante, h'ni- old cases 
illustrating what words Inivo been hold to be actionable per ae, soo Lac. Abr., 
tit. Slander (Ji.), 3, (1) Persons in Judicial Offices ; ibid. (2) Oiliccs (»f Trust ; and 
Com. Dig., tit Action on Case for Defamation (D. 13), Judges; (1). 14), IMeiubcrs 
of rarlinment ; fJl. 15), Justices of Pence, and as to what words arc not. ac tionable 
per «c, (P. 8) ; (D. 17), Conimissionors to oxamino Witnesses ; (1 ). 18), liocoiver ; 

(D. 19), Parish Officer; (D. 20), Juryman; (D. 21), Steward etc. As to the 
danger of citing cases of particular words, see noto (0, p. 339, post. The cla.Rs 
of cases to which relief will be given for spoken words where no speclnl damage 
is proved will not bo extended; see Dauncey v. Holloway, [1901] 2 K. L. 4ll, 

0. A. In James v. Brook (1846), 9 Q. B. 7, the following word^, “ 1 saw a 
letter respecting an officer of the 1 jceds 2)olice force . . . who had l)eeu guilty 
of conduct unfit for publication,” were held not to be actionable per ae, 
although spoken of a superintendent of police, the miscoiidiu^i not being 
connoctod with his official character. 

(iv.) Galling : — It is actionable pw se to impute drunketiuess to a sea captain 
when in command of a vessel at sea (hwtn v. Brandwood (1834), 2 H. & C. 960). 

(/) See noto (e), p. 641, post. 

(m) Webby. Beavan (1883), 11 Q. B. P. 609; Holt v. Scholefleld (1796), 6 
Tormltop. 691 ; IMlivig v. Miteheli, [1910] 1 K- B. 609, per Lkay, J. 

^n) Webb V. Beavan, supra, per POLLOOX, B., at p. 610. The wonls complained 
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1104. Spoken words which convey a mere suspicion that the 
plaintiff has committed a crime punishable by imprisonment will 
not support an action without proof of special damage (o). Whon 
the words admit fairly of two meanings, the one being an imputation 
of suspicion only, the other of guilt, the sense in whicli they were 
uttered should bo left to the jury (p). But this sense is not neces- 
sarily what the defendant in fact intended (9). 

of in that case were thus set out in the stutoraenfc of cliiiiii: will lock 

you’ (moaning tho plaintiff) ‘Mip in Gloucestor Gaol noxt weok. 1 know 
onoiigli to put you " (meaning tho plaintiff) “ thero,” meaning thereby that 
tlio plaintiff liad been and was guilty of having committed somo criminal 
offence or offences. doiiiuiTor on the ground that to make tho words actiou- 
ablo tho innuendo should have allogod that Uicy imputed an indictable uffouce 
was ovciTulod. Although the words ‘‘ piinishablo by ixaprisoniuont ” wore not 
added to the innuendo, the judgment of Pollock, £., at p. 616, draws tho 
distinction mentioned in the text; and the statement in his judgment that 
**the passages in Comyn’s Digest” (tit. Action on Case for IMamation, 
(D. 5), words which endanger corporal punishment,” and (D. 9), ** charge with 
words that subject to an indictmont”) “aro conclusive to show tlrnt woids 
which impute any criminal offence are actionablo per se” must be road with 
tho following sentence, which draws tho above distinction. In Michael v. 
iipiers and Vund^ JAd» (1909), 101 L. T. 652, it was held not to be action- 
abloy^^?* 8C to say of tho plaintiff that he had committed an offence against the 
Licensing Act, 1872 (65 & 6G Viet. c. 94), s. 12, rendering a person guilty of it 
liable to a fine of 10s., on the ground that the offence charged was neither 
indictable nor one for which a person could be made to suffer corporally. In 
that case it was held that the special damage alleged, that tlie father of tho 
plaintiff (who had the power to remove) throatonod lo remove the plaintiff from 
his ofSce of director of a limited company unless he could succeed in 
vindicatiiig his character, was insufficient, on the gmuiids that no pocuTiiary or 
temporal ^linage was allogod to have accrued, and that the alleged threat was 
not the natural or probable consccjuGnce of sponkiug the words. Tho couit 
fuither hold that the impulatioii faiily constiiiod could not bo said to amount 
to a charge of being ” drunk on licensed premises and M])poaring liO bo incapnblo 
of taking care of himself,” within the Licensing Act, 1872 (65 & 66 Yict. c. 91), 
s. 1, and intimated (as has often been intimated in the case of actions for 
slander) that it is not desirable to expand the number of cases for which 
slander actions will lio without proof of special dumago. It has recently 
berm held that words imputing that tho plaiutiff has boon guilty of a ciimiual 
offence punishable by lino only, but which involves a liability to summary 
arrest, will not suppoit an action of slander without special damago {IMLwlj 
V. Mitchdl, [1910] 1 K. B. 609, BiiAV, J., in whicli case Wehb v. Bcavmi 
(1886), 11 Q. B. D. 609, and Michael v. Spiers and Fond, Ltd, evpra, were 
considered). 

( 0 ) Tozer v. Mash ford (1851), 6 Exch. 539 ; Simmowe v. Mitchell (1880), 
6 App. Gas. 156, 162, 1’. G. • 

(p) Simmma v. Mitchell, ^upra, at p. 162. In Daines v. Hartley (1848), 
3 Exoh. 200 (approved in Bimmems v. Mitchell, supra, atp. 163), it was expre^y 
ruled that a witness may not be asked with respect to spoken words in a slander 
ease merely ” What did you understand by those words ? ” But the question 

Was there anything to prevent the words' from conveying the meaning which 
ordinarily they would convey ? ” may be put, and if it appears that there was 
something, the question may then be put ” What did you understand by 
them? ” XDainss v. Hartley, supra, per Pollook, G.B., at p. 206). 

(q) A person charged with libol cannot defend himsolf by showing that he 

intended in his own breast not to defamei or that he intended not to defame the 
plaintiff, if in fact he did both” {HuUon (E,) dk Co. y. Jones, [1910] A. 0. 20, 
per Lord Lokeburn, L.C. at p. 23). The same principle applies to slander 
fcompare Hankinson v. Bilby (1847)» 16 M. & W. 442, as to the immatexiatity of 
the secret intention of the roeaker, and Read v. Amhridge (1834), 6 0. ft F. 308. 
ee to secret zeaeryations of ike speaker). ^ 
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It is not actionablo per ae to impute to the plaintiff a mere 
intention or inclination (r) to commit a crime, but it is actionablo 
per ae to imputo an attempt or solicitation to commit a crime 'which 
is itself a crime punisliable by imprieonmciit (r). 

1195. Tho words must piivut facie be understood by the court in 
the same sense as the rest of mankind would ordinarily understand 
them (s). The question for tho jury is what meaning in the circum- 
stances of the particular case the words convoyed to the hearers (t). 
It is sufficient if they impnto that tho plaintiff has cominittod a 
crime punishable by imprisonment although tho language used is 
]U)pu1ar, and although the exact crime is not specified (a) ; and, if 
the guilt of the plaintiff be imputed, it matters not that the charge 
be made in an oblicpie way or by way of question or conjecture, or 
by an epithet, or by way of report or exclamation {b). 


Sect. 1. 
What 
Statements 
are 

Defamatorr. 

Words must 
prima facie Ij® 
understood 
1)y court as 
mankind 
would under- 
stand them. 


(?) IL V. SKofidd (ITSl), Cald. Mup. 397, y.-cr Lord MANsriBLD, 0. J. ; 
ILunsun v. Hirullon (1800), 4 Ksp. 218. Otliorwiso in the case of trenson ; for 
tho intent is trouson ((Jom. Dig., tit. Action on Case for J^e ruination (D. 1). 

(s) Woof noth y. Mtadoius (180-1), d East, 103; Culeman v. Goodwin (1782), 2 

B. & C. 285, 11. ; S. C., cub nom. Colmany. Godwin, 3 Doug. (if. n‘.) 90). 

a Hence it is oftni niisleading to cite imsos to show what words havo been 
to bo and what woids hsivo boon hold not to bo doihiualory or actionable 
p r at' ; soo Linottfpe f v?., Ltd. v. llriitah JCmpire Typt-aiiUntj MoA'hme Co., fAd. 
(1SS9), 81 L. T. 331, il. L., per Lord IIalsbujiy, L.C. Socondly, in 
considL-i'ing tho old oii'-.os, e</., those C4>lluciiHl in Com. Dig., tit. Action 
on iho Oiiso i<»r Dcf.iiuation, it mii'-t bo remembered that some ci‘imes, 
ns to witclics and ].a]>ibt.><, are no longer eriiuou, and that, on tho other 
lijiiul, ccMtnin forms of fraud and dislione-^ty aro now statutory crimes. 
Thirdly, tho doctrine that Wfirds aio to ho construed m 7» if lore ficasn ha.s boon 
long exploded [Itvhetls v. (famdni (1807), 9 East, 93, ptr Lord Eu^KNCOROUan, 

C.J .). Eoui llily, tliut tho mouiuiig of many Eiiglisli words has changed. Lastly, 
by tlio Coiniiiuii Law iTocedure Act, 1852 (15 & IG Yict. c. 70), s. 01 fnow 
ropeulod, but still ael'Ml on in pracl ice), it was oi meted that in actions of libel and 
shindcr tho pbuntilf should be at lilierly to aver that tho words or luattor com- 
plained of were used in a defamatory sonso, specifying such defamatory sense 
without liny piofatui y averment to show how such words or matter were used in 
that- sf-nso, and thaii such avennonl should be put in i'^siio by the denial of tbe 
alleged libel or slander ; and where tho woids onnaltcr sol forth, with or without 
the alleged meuning, showed a cause of action, tho dcclar.ation, now tho statement 
of claim, should be sulficieiit. Dor pleading generally, see title PLUAUlNO, 

(u) Tims iti was hold actioiiahle per ae to say, Vou have committed an act 
for which 1 can transport you” {Curtis v. Curtis (1834), 10 Bing. 477.478); 
and 111 say, “ Vou have done things with the company for which you ought to 
be hanged, and I will have you hanged bcfoie tho Ist of August” {Francis v. 
lloosc (1838), 3 M. & ^Y. 191, iu which ca.so PAKiwi, B., held that tho innuendo 
thereby meaning that tho plaintiff hod been guilty of icloiiics punishable by 
law with death by hanging ” was not necessary) ; sec also Webb v. Beavan 
(1883), 11 U. B. D. 009. An action lies for s.ijing of the plaintiff that ho is 
a reUiinod convict” (Fowler v. Bowdnetj (183S), 2 Mood. & E. 119). As to tlie 
words *' c. convicted felon ” and “ felon editor ” contained in a iiowspupor article, 
:nul us to wliul amounts to jnstiiication, see Leyman v. Latimer (1878), 3 Ex. 

D. 352, C. A. By tho Civil llights of Convicts Act, 1823 (9 Geo. 4, c. 82), 
B. 3, a. per.«ton convicted of Mony after cuduriiig the punishment is iu law no 
longer a felon {Lcyman v. Latimer, supra). See also Cuddington v. Wilkins 
'1015), Hob. 07, 81, Bupportod by Searle y, Wiihams (1618), Jiob. 288, 293; 
und Dv 2 Hawk. 1^. C., ch. 37, appixived in Leyman v. Latimer, svipra, at 
pp. 350, 358. 

(h) See the illustrations under those headings in Com. Dig., tit. Action on the 
Case for Defamation, (E.), and p. 651, As to what wor^ aro and what 
words ai-e not actionable ^r se, see ibid, (D.), (F.) ; Bac. Abr.f tit Slander (B. 1), 
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Sect. 1. 
What 
Statements 
are 

Debmatonr- 

(iv.) Imputa- 
tion of 
vGiierofil 
dtecase. 


1196. The remaming classes of statements actionable per ee, 
namely, imputations that a person is suffering from a venereal 


subject to the observations in note (i), p. ThiJ), ante. As to the law rolatinwto tlin 
innuendo before 18o2, see the note of JSorjenut AVilli.iins to Ctafi v. Uoiie (KiOU), 

1 Sauiid. 2 l(i b, n, (3); 1 Wins. Saund. ])p. 314 tl ft&f. ; aiul us to the offeot 
of the Common Lnw Procediiro Act, 1852 (15 A l(i Vic-t. c. 70), s, 01, see ibitK, 
p. 319, II. (k), of Sir K. Vaughan AVillimns. As to tho present law of 
innuendo, seo pp. 045 et acfj.f post The following inoro recent oases, in addition 
to those ali-ojuly ('ited, illustrate tho priuciplos relating to imputations of ciimo : 
— fu general : tho jury will proj^ly consider the whole of tho conversation 
v. Totihunier (1830), 7 C. & P. 680; Thommonw. IJerminl (1807), 1 
Camp. 48; Cristie v. (Jowfll (1790), Pcako 4, where tiio transuotion was a mere 
breach of coiitra(it). * Dishtmosty and fraud ; it is not actionablo, per se, though 
it is defamatory, to impute that a person is a swindler or a villain, or dishonest 
or fraudulent, if an o^onco is not imputed which is punishable by imjjrisonmont 
or if tho imputation is not actionablo as relating to the plaintiff iii tlie way 
of his trade. See the cases cited at p. 620, ante. In the following cases it 
was held that the woids complained of were not actionable 2)fi ’ bc ; “wel.shor” 
{Blackman v. Bryaitt (187*2), 27 L. T. 191, where tho innuendo was iiisufricioni) ; 
‘'blackleg” {Barnett v. ^l/A^n (1858), 3 IJ. A. N. 376, Mautin and lla\>[WKi.ri, 
BB., difisonting); “he has defrauded a iiiealman of a rouii horse” 

V, Alien (1774). 2 Chit. 657) ; “ his shop is in tlio market ” {Bncl v. Tatnell (1880), 
43 L. T. 507, whora tho innuendo alleged in tho pleading was not su])p()i'ted by 
the evidence); “you nro a regular provor under l).inkriiptoi0 5” {Aiwje v. 
Alexander (1830), 7 Bing. 119, Ex. Ch.). Larceny and tho like: in Bilby v. 
Ttmlina (1833), 4 Tyr. 90, the jury found that the following words (hd not 
impute a felony: “ You are a bloody thief. AVho stole P.’s pigs? Vou did, 
you bloody thief, and I cau prove it; you poisoned them with inusti'i-d and 
brimstone ” ; and generally speaking an adjective preceding tho word “ thiet ” 
takes tho sting out of tho accusation. But if one calls another a thief togidher 
with other nauics of general abuse, and, no evidence being gLv<Mi to explain in 
what sense the word thief is used, tho jiu'y finds for tho plair.iiir, tlm court will 
not set aside the verdict (/Vw/o/rf v. Wc.dtote (1800^ 2 Bos. & J*. (x. ii.) 335). 
It has been held uctiomible per se to say of the plaintiil, “ J lo is a tliief and 
robbed me of iny bricks'* {Blotoman v. Dutton (1634), 10 Bing. 402^; “You 
robbed me, lor I found tho thing you liavo done it with ** {Rowrhffp v. Kdmtmda 
(1840), 7 M. & W. 12); ‘* lie robood John AVhite'* [Twnlinson v. Untibbank 
(1833), 4 B. A Ad. 630 ; and scenoto (/a), jip. 647, 648, pod). “ llo was ]nit ui tho 
round liouse for stealing ducks at rrowland” (Jkaror v. Ilitin (1766), 2 Wils. 
300); “You’re a thief and robbed 5 0. of his nionoy ” {Alkittson v. Xnrton 
(1854), 3 W 11. 14). It was held not actionable to sa^' of a ehuich warden 
who had the possession of boll-roiies, “ Wlio stolo the parish boll-ropns ? ” 
where the innuendo w'^aa that tho plaintiff, while churcliwurdon, had stolen 
the parish boIU ropes, which the court hedd imported that the plain tilt had 
been guilty of larceny, which, having rognrd lo his pcsscbsion, was impossible 
(Jdvkson V. Adams (1835), 2 Bing. (3f. c.) 402); and it is not actionablo per t^e 
to pay of a man tliat he hai i-obbed his wife, unless the words Mllcgo lliat 
the plaiuiifT was living apart from, or loin ing or deserting, or about to leave 
or desert, liis wife, ^liich would bring the cii.-^o within the Married Womoaijs 
Property Act, H82 (15 & 46 Viet. c. 75), s. 12 {Lpinnn v. Birnwous (1888)^7 
Iji J. (q. 1*.) 260). It was hold not actionaldo per sr to say, “She Recreted 
1«. 6(/. under tho till,** stating, “Those are not limits to he robbed’* (Kell// 
V. Parti nylon (1833), i B. A Ad. 700). As 1i» a clrngc of receiving stolon 
.goods, SCO Aljred v. Farlow (1846), 8 Q- B- 851. A newspaper setting out 
a conviction for “bird-liming** and describing tho process f)f ‘'bird-liming** 
spoke of the operators as “ thieves.** The plaintiiTs, who jwlinittod they had 
been convicted, sucd,*and by the innuendo said that tho article imputod that 
they had been guilty of theft; but it was held that tho article would not boar 
tho innuendo {Campbell v. JUtrhiv. efc C'l;., Jfay v. Jhlrhie it t h., [1907 ] S. (J. 1097)>. 
Eorgery : it ha.s been hoM iictiouuhle 2*er se to say of the plninti/f “You aro 
a rogue, and I v.'ill prove ,\ou are a roguo, for }(>u forged niy namo ’* (Jones v. 
/Ter/ie (1759), 2 Wils. 87); but not to say “ £ will take him to Bow iSircet/in 
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disease (c) and imputations of adultery or unchastity to a woman 
or girl (d), require no further illustration. 

Sect. 2* — The Meaning of the Statement, 

Sub-Sect. 1. — Tairoductorg. 

1197. It is necessary for the plaintiff in an action of libel or 
slander to show that the statiement of which he complains was made 
and published of and concerning himself (e), and that it was 
defamatory of the plaintiff himself within the meaning of the pre- 
ceding definitions (/). But no words are so plain that they may 


a pharjjo oF forgery,** without an iimnendo cluir^nGj the plainliif with felony 
{Harrison v. Kiny (IH17), 4 Price, 40, h]x. Ch.,^*^^* CriBBS, CJ.J., cilinj? Wootl v. 
Merrick (1627), 1 Boll. Ahr. 73, pi. 21, and Poland v Mason (1619), lloh. 305, 
326). See also the caf^on cited in the note to Harrison v. Kinq, supra, as 
reported 7 Taunt. 431, 432. h'or tho case of an advertisement which was held 
insufficiont to charge the plaintiff with forgery of a bill of exchange, at least 
without an innuondo, soo Stocking v. Clement (1H27), 4 Bing. 1(>2. liigainy : as 
to what amounts to a charge of bigamy, eoe Ileimng v. (18 42), JIO M. & W. 

564 (action for slandering the wifo of tlio plaintilF). Mnrdor and manslnughtor : 
POO Peake v. Oldham (1775), 1 Oowp. 275; Ford v. iViVrtrupefl824), 5 Dow. & Ily. 
(k. n.) 287, wliero tho following words wore held nctionaDlo, “ ... ho” (the 
plaintiff) “ murdered his tii'st wife, that is, he administered improper modicines 
to her for n. rcrtaiii complaint, which was the cause of her death.” Perjury : it 
is actioiiiihlo per se to say of tho plaintiff that ho was perjured {UoU v. Schnlf /i*-ld 
(1796), 6 'I’nrm Hop. 691), or that ho was undor a charge of a prosecution for 
perjury, and that the Attomoy-Wenoral had given dii-ections to iirosocute the 
plaintiff for perjury {lioherts v. Camden (1807), 9 Jilast, 93) ; hut it is not actioii- 
ahlo per se merely to sa}' of another that ho is forsworn {Holt v. Mwlejkld, 
sujrra ; Hall v. Wcedon (1826), 8 Dow. & liy. (k. B.) 140), unless it is shown that 
the words wore spoken with reference to somo judicial coding in which the 
plaiutiff had been sworn {Holt v. ticholefivld, suptra). Emho/zlement : for a case 
wlieie it was held that tho plaintiff was not a jicrson amenable to a cliarge of 
embezzlement, soo Williuma v. Stoit (1833), 1 Cr. & M. 675. Hhickiiuiiling 
action : it is actionable per se to impute that the plaintiff has brought a 
blackmailing action (^farA a v. Samwl, [1904] 2 K. B. 287, 0. A.). 

(f) See note (Z), p. 621, ante. 

(d) See note (A*), p. 621, aatr. 

(e) Jt is no defence tliat the defendant did not intend to defame tho plain- 
tiff, if reasonable people w^ould tliiuk IJie hinguago referred to the plaintiff 
{Hulton (/*;.) rf- Co. v. Jojit's, [1910] A. U. 20, wliere it was siig- 
gestod by Ijord Loueburn during the argumout that tho question is 
not who was meant, but who was hit. Seo also llarruon v. Smith (1869), 
20 Tj. T. 713; Latimer v. Western Morning News Co. (1871), 25 L. T. 44; 
f/tZison V. AVawa (1889), 23 Q. B. D. 3S1. As to "the nght of a metriber of 
a class of xtersons described generally to bring an action of defamation, see 
Le Funn v. MalcmuMm (1848), 1 H. Ji. Cos. 637; compare Wdkley y. Jlealeg 
(ISUK), 7 0. B. 591, lix. Ch. ; and contriast Eastwood v. Holmes (18581, 1 F. & 
P. 347. The plaintiff must satisfy the jury that the statement reforrea to liiin. 
As to the use of asterisks, see liourke v. Warren (1826), 2 C. & P. 307. As to 
tho importance of using the words “ of and concerning ” both in indictments 
and statements of claim, see 7f. v. Home (1777), 2 Cowp. 672, II. L. ; R. v. 
Alderton (1756), Say. 280, cited in R. v. Horne^ supra, per De Gjiey, O.J., at 
p..686; R. V. Marsden (1815), 4 M. & S. 164; (Tb/mson v. A/yZme?* (1606), C/ro. 
Jac. 126; Lowfield v. Bancroft (1732), 2 Stra. 934; Crafty. Boite (1669), I 
Wros. Sauiid. 310, 315, n. (h), citing Ohment v. Fisher (1827), 7 B. & C. 459; 
Jones y. Stevens (1822), 11 Ihice, 235, per Woou, B., at pp. 276, 277; Hally. 
Blandy (1827), 1 Y. & J. 480; and see note («), p. 657, The words m 
never in practice omitted now from the pleading. 

{f^ For Ihe definitions, see p, 606^ ante. 
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What 

Statements 
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Defamatory, 

(v.) Imputa- 
tion of 
uuchastity. 

Burden of 
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issue 

(i.) whether 
the statement 
refers to the 
plaintiff ; and 
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Libei. A^fD Slander, 


Sect. 8. hqJ; published in connection with such circumstances, and to such 

The persons knowing those circumstances, as to convey a meaning very 

Me^ng different from that which would be understood from the same words 
Rtiit ^ published in different circumstances (r/). It follows from the 
statement. being construed in the light of the circumstances, and not 

S ii.) if so. is necessarily literally, tliat it is not essential that the plaintiff should be 

named in the statement (A), nor that the words should be defamatory 
° of the plaintiff in their primary sense. 

Rmurse to 1198. On the issue of publication of and concerning the plaintiff, 
™ inaueudo, jj. jg enough if the plaintiff be sufficiently referred to so that 
reasonable persona to whom the statement is published would apply 
the statement to the plaintiff, and for this purpose recourse may be 
had to the innuendo pointing out the plaintiff as the particular 
individual to whom the statement applies in its natural meaning (i), 


( 9 ) and Counties Bank v. JHenfy (1882), 7 App. Cas. 741, per TiOrd 

Blackbcan, at p. 771. See also River JVear Commiaaioncra y. Aftamaon (1877), 
2 App. Cas. 743, per Lord IIlaokbukn, at p. 763, citing notes to Crn/t v. Doite 
(1669). 1 Wins. Saund. 310, 315 ; see note (5), p. 639, ante. As to the conse- 
quent danger of citing cases as to the meaning of particular words, sco note (f), 
p. 639, ante, 

(h) Le Fanu v. Malamson (1848), 1 II. L. Cas. 637, cited note fe), p. 641, ante; 
compare Atert/iveiher y. Turner (1849), 19 L. J. (c. P.) 10, Ex. On. As to using 
asterisks and initial letters, see note fe), p. 641, ante. Where a lihol on its face 
does not expressly refer to the plaintiu, sonio oxtrinsic evidence must be givoii 
in order to connect it with the plaintiff (Fournet y. Fearson, Ltd. (1897), 14 
T. L. E. 82, 0, A.). 

(») Jones y, /[niton (K.) cfe Co., [1909] 2 K. B. 444, C. A., per FAnwiaLL, L.J., 
at p. 477 ; Le Fanu y. Malcomaan, supra, at pp. 664, 668. In Hulion (/?.) A Co, 
y. Jones [1910] A. G, 20, Lord Lorebubx, L.O., said, at p. 241, *'If the 
intention of the wiiler be immaterial in considoring whothor the matter written 
is defamatory, 1 do not see why it need be relevant in considoring whether it is 
defamatory of the plaintiff ’* ; and, during the argument, he suggested that the 
question is not who was meant, but who was hit. This appears to conflict with 
following passage from tho judgment of Farwbll, L.J. [S. C. [190l»], 2K. B. 
at p. 481) : Tho libeller is not liable to the plaintiff unless it is proved that the 
libel was aimed at or intended to hit him ; tho manner of proof boing such as 1 
have already stated. If tho lil^el was true of another person and honostly aimed 
at and intended for him, and not for the plaiutiff, the latter has no cause of 
aotiun, although all his acquaintances may fit the cap on him. If this 
were not so, no nowH]iaper could ever vouture to publish a true statemoiit 
of A. lest some other person answering the description should suffer 
thereby.” But it seems to follow from the judgment of Ijord Loreburn that, 
in the case put by FarweCiL, L.J., if the frioiids and acquaintances of the 
plaintiff may reasonably fit the cap on the plaintiff, the writer would be liable to 
the plaintiff if the jury find that the plaiutiff was hit, although the defeii^nt 
also nit, and honertly intended to hit, another person. The intention of the 
writer is immaterial according to the dedsion of the House of Lords, and it will 
hencefoi’th be prudent for writers to use such exclusive descriptions of persons, 
real or fictitious, when they are using defamatory words, that reasonable men 
may not apply them to persona whom the writer did not intend to describe. 
The facts in Jones v. Hid ton (IS.) & Co,, supra, were as follows i — ^The defen- 
dants, owners and jiubliahers of a newspaper, published in an article, which 
purported to deal with actual facts and not mere fiction, defamatory statb- 
inents of a person believed by tho author of the article and the editor to 'be a 
fictitious personage with an unusual name, Artemus Jones.’’ 'Ae name was 
that of the plaintiff, who was unknown, to the author and the editor. In an 
action for libel it was admittod that nei^er the writer nor the editor nor the 
d^aodants intended to defame tbs plaintiff, but evidence was given by hia 
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provided the vrords complained of could mean or inclnde the Baor^s: 

plaintiff and there is evidence justityiup; anch an inference. The 
The defendant cannot he heard to say ou this issue that he did Heanliitf 
not intend in his own mind to refer to the plaintiff contrary to the of the 
true meaning of his own words as interpreted by relevant surround- Statement 
ing circumstances. But it is open to the defendant to prove the 
surrounding circumslaiices. so as to show that although the words 
appear to refer to the plaintiff, that is not their true intent and 
meaning (k). The question of importance on this issne is, — did the 
statement as published hit the plaintiff ? (2). 

So, likewise, if the statement applies to the plaintiff, the burden 
is on the plaintiff, or the defendant according as tho words do or do 
not require an innuendo, to show the actual meaning of the statement 
as interiireted in the light of the circumstances of its publication, 
and it is open to the defendant to show that the statement so 
interpreted is innocent; but tho defendant cannot convert a 
defamatory into an innocent statement by showing that he did not 
in his own mind intend to convey u defamatory meaning. The 
question of importance on this issue is. Did the statement as 
published of the plaintiff defame him ? (/»). 

1199. Tn order that the statement complained of in an action of Actual words 
libel or slander may be construed or inturjireted, it is essential that 
the actual words, and not luorcly their substance, should be set forth proved. 
verbatim in the statement of claim (u) or indictment (»), and proved 

friends tliat they thought the article referred to liim. On apiieal by the 
dofeiidants fruin a verdict and judgment for the plaintiff, it was held by the 
Court of Api»eal (Jjord AL>TfiJiHTONB, O.J., and Fa^iwell, L.J., FletCheii 
Moul'I'ON, L.J., dissenting) that the plaintiff was ontitlod to succeed ( [1D09] 

2 JC. 13. 444, 0. A.) ; and on appeal to tho llnuae of Lords (Lord Loreburk, 

L.C., and Lords Atkinson, Ouheli., and Shaw of OoNii'KRMLTNE) this 
decision was alilrincd, suh num. llidton (K) rS- Co. v. Jwtes, [1910] A. C. 20. 

Lords Atkinson and Gokell [ibid., at p. 25) concuiTed Bubstuiitially with 
tho jiKl^moiit of Fakwell, L.J., in tho Court of Appeal as well as with 
the judgment of Loi'd IaOKEBURN, L.C. The question is whether reasou- 
ablo men in all the circumstances of the publication apply tho statement to 
tho plaintiff. If so, it is published of and concerning tlio plaintiff, no matter 
what the intention of the writer in his own mind may have been. If 
the statement cemploinod of appeared in what was apparently a work of 
iiution, the pjaiutill would re«iuire very strong evidence to support bis case. As 
to the intention of the defendant and as to the infianing and use of tho words 
** of and concerning ” the plaintiff, see note (e), p. tfll, ante, and tho cases thei« 
cited. 

(/:) Jones v. JMton [E.) Co., [1909] 2 K. B. 444, per Fauwell, L.J., at 
p. 470. The test is what reasonable persons to whom Uie words were published 
would understand them to moan in the circumstanceB of the particular case. 

(Z) See note p. G42, ante. 

(m) On this issue it has always been recognised that the intention of the 
defendant cannot override the meaning of the words as interpreted in the light 
of the circumstances of the publicatiou ; see nolos {g) and (t), p. 642, ante. 

ijn) The Common Law Procedure Act, 1852 (15 & 16 Viet c. 76), s. 61, refers 
to the words or matter set forth " (see note (Q, p. 639, anti). By the old rules 
of pleading tho actual words were required to be set forth in the declaration or 
indictment, and this is still the law (Capital and Oowvties Bank v. Heniy (1882)^ 

7 App. Cas. 741, per Lord Blackburn, at pp, 771, 7P2, citing BradJai^ v. 

(1878), 8 a B. D. 007, 0. A., and Harris v. Warn (1879), 4 0. P. D, 125). 

See bUo Zendbio v. AsUeU (1705), 6 Tenn Bep. 162 ; Wad y» Brounk (1815), I 
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Sect. 9. 
The 

Meaning 
of the 
Statement. 

Whole 
publication 
must be read. 


4t the (rrial (o). It is not sufficient for a witness to depose to the 
substance of the statement, or to the impression made on his mind 
by a conversation (p), or the reading of written matter (7); for 
otherwise the witness would usurp the functions of the judge and 
juryO-). 

1200. The defendant has a right to have the whole of a 
publication read, from which extracts are set forth in the statement 

Marsh. *j22; Writjhi y. ClementB (1820), 3 B. & Aid. 503; Outsoh v. Mathers 
(1830), 1 M. & \Y. 495 ; and Sohmon v. Lawson (1846), 8 Q. B. 823, cited in 
notes to Cra/i y. BtAite (16G9), 1 Wins. Saund. 310, 311, n. (a) ; see also Cook v. 
Co.c (1S14), 3 M. & S. 110 ; If eat y. Smit/i{W^G), 4 Dowl. 703). But where the 
plaintiir set forth in his declaration the actual words of which he complained, 
which were contained in a letter, and omitted to set forth the rest of the letter, 
which had no beaiinp; on the natuie of the iinpiitiilioii and diti not in any degree 
oiler its quality or elTect, it was held that the omission was n ^t a ground of 
\aT\nTniQ (/Mhtrfvrd y. J^vam (18p0), 6 Bing. 451). Compare Bourke v. IVarren 
(1K2G), 2 G. & P. 307 ; and Buckingham y. Murray (1825), 2 0. P. 46 (whoro 
the contents of a libellous index wore sot forth without iiiHoitiiig the article 
therein referred to). In Baundera y. Ba/e (1856), 1 U. & N. 402, whoro the 
declaration sot out the purpoiii of tho libel, the judgo at the trial properly 
allowed it to he amended by introducing a letter alleged to contain tho libel 
followed by tho words “meaning theiohy” before the libel charged in tho 
declaration. As to amendment, see further It. S. 0., Ord. 28, r. 1, note (o), infroj 
note (r), p. 645, j'oat, and iiote(o), p. 618, post. As to the nile, msikiiig it incum- 
bent to set out tho words complained of, being applicable to indhitmeiits as 
well as to statoineuts of claim, seo Brudtaugh v. Jt. (1878), 3 (i. If. ll. 607, 
0. A., and the cases there cited, and note (//}, p. 741,po<t^. As to it being now 
iiniiccoBsary to set out tbo obscene paB-suges in any indictmout or other 
judii'ial proceeding against tho publiKher of any obHcoiio libel, aeo tho Law of 
Libel Amendment Act, 1888 (51 & 52 Viet. c. 64), s. 7 ; and noto(//), p. 737, post 

(o) M'Cimndl v. McKenna (1860), 10 I, G. L. B. 511; Armdagoy, Dunater 
(1785), 4 Doug. (ic. n.) 291. An allegation of words spoken afrirmutivoly lb not 
supported by proof that they were npokeu by way of interrogatory (Barnta y. 
IJoHoway (1799), 8 Term Bop. 150) ; nor is an allcgiitioii of words spoken to the 
plaiutilT in tho second poi'.son supported by proof of woids spoken of him in his 
prc-soncoin tbo thiid person (Stannard y. tlarper (1829), 5 Man. & Ky, (k. b.) 
295). The words “ IJancock’s wife h a great thiof, and ought to havo been 
transported seven years ago,*’ are not supported by pi oof of the speaking of 
the words “ Hancock's wife is a damned bad one ; she ought t > havo been 
transported seven years ago” (/AmwA; y. Winter (1816), 7 Taunt. 204: there 
was no innuendo in that case). Worjls spoken at dilTeront times have been 
hold to be admissible in eyidonce on ouo count (Charltcr v. Barret (1790), 
Beake, 32 [22J). But the plaintiff will, subject to leave being given to amend, 
be bound by bis particulars. The court in Oamjield y. Bird (185:^, 3 Gar. & Xir. 
56, refused to amend when ft was of opinion that the defendant did not mean by 
the woids as proved to imply a slandorous charge. But the quostioii is not 
what the defendant meant, hut what the words as proved meant. The proper 
time to apply to amend tho statement of claim, where there is a yuriance 
between the statement of claim and the proof, is at the conclusion of the plain- 
tiff's case, though there is jurisdiclion to allow an amendment later (Bainy y. 
Bravo (1872), L. B. 4 F. G. 287, 298; see B. S. G., Ord. 2S, r. 1). The powers 
of amendment are now very wide (see B. S. 0., Ord. 28, r. 1). As to amendment 
genemlly, see title PZiEADmo. 

(/>) llarriaoii y. Bevington (1838), 8 0. & F. 708. 

(7) Etivay y. BratXo, aujira, whore, the defendant having destroyed the letter 
wntaining the words complained of, it was held that secondary evidence of 
its contents was admissible, but that the actual words as laid munt be proved. 
As to the admission of secondiury evidence, see title ISvidencb. Yol. XI 11.. 
pp. 422, 518 at aeq. 

(r) Mainy y. Bravot i, 
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of claim («). If the words as set forth in the statement of claim are 
materially qualified by evidence of words not contained in the 
statement of claim, it is a "variance,’' though the words as qualified 
are still defamatory (t). It is, however, sufficient for the plaintiff 
to prove part only of a sentence set forth in the statement of claim 
if the remainder does not qualify the part proved, and the part 
proved is intelligible of itself and actionable («). So where the 
statement of claim sets forth distinct allegations of slander, the 
plaintiff is entitled to a verdict on those which he establishes (r) ; 
but whore the whole of the statement as set forth in the pleading 
constitutes one charge, the whole must be proved (w). 

The court or a judge may at any stage of the* proceedings allow 
either party to alter or amend his indorsement or pleading in such 
manner and on such terms as may bo just, and all such amendments 
must be mode for the purpose of determining the real question in 
controversy between tho parlies (j-). 

Sus-Sect. 2,—T/ie Innuendo. 

1201. A statement is primd facie defamatory (./y) it the words in 
their natural and primary sense, that is, in their plain and popular 
meaning, are defamatory (a). A statement j^rimd Jade defamatory 


(«) Cooke V. Ifttf/hfs Ky. & Al. 112. In uii aclion for libel contained 

in ri newspaper the dofendaut can inaiHt on hnviiig read as part of tho plaintiff's 
caHO auotliCT part of the same nowf^paper reforred to in the libel complained of 
{Tnermton v. Hfrphen (18117), 2 Mood. i\t R. 46). Rut in Ihrby v. Ouseley 
(I860), 1 11. & N. 1, where the plaiuiilf had given in evidoiice, ou the qiiesiioiL 
of malice, a paragraxih in a subsequent newspaper containing similar impute- 
tions, it was hold that the defendant was not entitled to have road, as part of 
tho plaintiff's case, a paragraph in that newspaper having no reference to 
the other paragraph ; see also Iledlnj v. Harlow (1805). •! F. & F. 224, per 
COCKDTTIIN, C.J., atp. 227 ; Holtony. O'Brien (1885), 10 L. U. Tr. 97. In an action 
by an author for an alleged libel in a criticism of his book, there being nothing 
in the libel which did not relate to tho book, and the only question being 
whether the criticism was fair, tho defendant can insist on the whole book being 
put in as pait of the plaintiif’s case (Btrauas v. braucw (1806), 4 F. & F. 9^19). 
As to tho right of the defendant to adduce evidence to ex^daiu the meaning of 
the words os distinguished from his own intention, soec/o77e0 v. IJulton (K.) ife f/o., 
[1909] 2 K. B. 444, U. A., per Faiiwell, Tj.J., at p. 479. 

{t) Rainy v. Bravo (1872), L. R. 4 F. C. 287 ; coinpaio Bovrke v. Tfarren (1826\ 
2 (;. & P. 307. 

(ft) Orptvood V. Barkes (1827), 4 Ling. 201. If, however, a man were to say 
'* You are a thief, for you stole a woman's heart,” dthe latter words, as explaining 
the meaning of the charge, could not be omitted (ibtd., per Pa UK, J., at 
p. 263). 

(v) Flower v. PoiZr//(1796),2 Esp,491 ; com^iare Compagnon v. Martin (1771), 
2 Wm. Bl. 790. 

i w) Ftmver v. PedUy, supra. 

ar) R S. G., Ord. 28, r. 1. See also note (n), p. 643, note (o), p. 644, ante^ 
and note (o), p. 648, post ; and title Flbadikg. As to terms, see Zenohio t. 
Axtell (1795), 6 Term Be]). 162 ; Jacobs v. Schmaltz (1890), 62 L. T. 121. 

(y) In tho text the wo^ defamatory '* includes '^aotionablepfr «e.’’ 

(a) Woohioth y. Meadows (1804), 5 East, 463 ; Cdlman v. Godwin (1782), 3 Doug. 
(k. b.) 90. See notes (e) and (k) to Craft y. Boite (1669), 1 Wms. Saund. 310, 
313 ct sey., 319 et seq. ** In construing the words to see whether they are a libel, 
the court is, when nothing is alleged to giye them an extended sense, to put 
that meaning on them which the words would be understood by ordinary 
persons to bw ” {Capital and Cmmiiea Dank y. Henty (1882), 7 App. Oaa. 741, 
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Sect. 4. 
The 

Meaning 
. ofthe 
Statement. 

When no 
cause of 
action 
disclosed. 

Definition of 
innuendo. 


Prefatory 

averments 

unnecessary. 


Where good 
cause of 
action 
disclosed. 


is pHmd facie defamatory of the plaintiff if the words specify the 
plaintiff as the person to whom tliey apply. 

1202. The statement of claim will not disclose a cause of action if 
the words complained of aa therein set forth ore not primd facie 
defamatory (h) of the plaintiff, unless ho by his statement of claim 
assigns to them a meaning which is defamatory of him. 

1303. An innuendo is an explanatory averment in the Bta.tement 
of claim defining the meaning which the plaintiff assigns to the 
words complained of or specifying the plaintiff as the person to whom 
they apply (c). 

The plaintiff is kt liberty, in actions of libel and slander, to aver 
that the words or matter complained of were used in a defamatory 
sense, specifying siicl) defamatory sense without any prefatory 
averment (d) to show how such words or matter were used in that 
sense (e). But though no such matter of inducement need now bo 
stated on the record, yet without some evidence of facts which, when 
connected with the words complained of, would justify the meaning 
imputed to them, a case ought not to go to the jury (/). 

1204. Tf the words sot forth in the statement of claim ar6 7n'i7;u2 
facie defamatory of the plaintiff, the statement of claim will show a 
good cause of action in this respect, though no innuendo bo 


per T^t( 1 BLACKJstuiN, at p. 772. Oomjiare Ifarvetf v. French (18152), 2 Tyr. 585, 
Kx. ( %. (reading heading of pBragrai)h with thore.st of it in the natural meaning 
of the words: rejection of innuendo aa 6ur])lu.sago), approved in Waklei/ v. 
Ifeahey (1849), 7 G. J5. 591, 605, Ex. Ch. (whore the question was whether iho 
words without an innuendo were actionable). It is sufficient for a ]j1uintilf 
who complains that he has been libelled in a newspaper article to show that the 
statemont would convey a defamatory meaning to IJie ordinary reader reading 
it as newspaper aiiicles usually are read, although a difi'ereut meaning might 
nj)])oar from a critical reading of the ni*tic.lo {Tiiinter v. Ferymon <fc Co. (1906), 8 
F. (Ct. of Sess.) 574). Where words admit fairly and in their natural s^mse of 
two meanings, the sense in which they woro uttered should he left to the jury 
(.Simmo?/fl v. Mitchell (1880), 6 App. Gas. 156, P. 0,). Whoro a defendant imputod 
ingratitude to the plaintiff the latter succeodbd, though the facts on which the 
imputation was based did not support it {Cox v. Lee (1869), L. R 4 Exch. 284). 

(5) An innuendo is uocessaiy not only where the words are not defamatory 
in their ordinary sense, but also where they have no meaning at all in ordinary 
accoptfltiou {Bawlinye v. Norhury (1858), 1 F. & F. 341). 

(c) Whore a libel was set out which did not appear on its face to refer to the 
phiinliff and there was no innuendo to connect it with him, it was held, even 
after verdict, that the declaration was bad, although it alleged that the 
defendant published of and concerning the plaintiff the following matter 
{Clement v. Fisher (1827), 7 B & G. 450). As to pleading on innuendo, to allege 
that a speech in the Uoiise of Xiords, to which iho defendant directed all readers 
of her letter in a newspaper, referred to the plaintiff, and that therefore the 
letter complained of referrod to the plaintiff, see Lawrence v. Newberry USSl). 

L. T. 797. 

(d) Under the old system of pleading, an innuendo could not extend the sense 
of expressions beyond their own meaning, rinless something was put upon the 
record for it to explain (R v. Home (1777), 2 Gowp. 672, per Db Ubet, G.J., 

p. 684). 

(e) Common Law Procedure Act, 1852 (15 & IGTict o. 76), a. 61 ; seenote (Q, 
p. 639, anUe 

(/ )Capiial and Coafiitee Bank y. ffeniy (1882), 7 App. Gas. 741, per Jjord 
taLBQBiiB, L.O., at p. 748. 
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ft^ded (g), but it is usual in such a case for the to insert an 

innuendo. 

1205. If the plaintiff inserts an innuendo, and it is insufficient or 
he fails to establish it, ho will, unless he is allowed to amend his 
statement of claim by alleging another innuendo, be obliged and 
entitled to roly on the words themselves (h). 


SSOT.SL 

The 

Meaning 
of the 
Statement; 

Insufficient 

iunuenclo. 


1206. Where the words or matter set forth in the statement of innuendo 
claim, with or without the meaning alleged by the innuendo, show a 
cause of action, the statement of claim is sufficient (i). If the words * 

are set forth with an innuendo, the statement of claim will bo oihetwiso 
regarded os containing two counts, one with thodnnueudo and the 
other without it, proof of either of which is sufficlout (/<). 


1207. The burden is on the plaintiff of establishing that the 
meaning which he assigns to the words by an innuendo is tho true 
meaning, if it is traversed by the defendant (1). The burden is on 
the defendant of establishing that the juimd facie meaning of the 
words, if defamatory, is not their true meaning ; and it is open to him 
to show that the context in which the words were used, dr the manner 
of their publication, or other facts, caused them to convey an innocent 
meaning to those to wliom they wore published (m), though he 
cannot defend himself by showing that he intended in his own 


Bunlcn of 
proof is OIL 
him who 
asBi^is a 
Tueaniiig 
other than 
primary 
iiicaniiig. 


(f/) See file Couiiiioii Law Procedure Act, 1852 (15 & 10 Viet. c. T6), b. 01, and 
iiuto ft), p. 001), ante. 

(/*) This follows from the Common Law Procedure Act, 1852 (15 & 10 Viot. c. 
76), B. 61 ; SCO note (t), p. 639, ante, and IVatkiiia v. JIall (186S), L. H. 3 Ci* P. 396 ; 
Jiu^l V. TatneU (1880), 43 L. T. 607 ; Maguire v. Knox (1871), 5 I. R. 0. Jj. 40S ; 
WilHama v. t^toit (1833), 1 C'r. & M. 675. Sco further, as to rejection of inuitendo, 
note (i) to Cia/t v. lioite (1669), 1 AVms. Saund. 310, 316. If tho words in their 
ordinary moaiiing impute a criminal oil'enco, an innuendo is unnecessary ; and 
if an irmueudd is added, it is suilicioiit to sav, " thereby meaTiing that the plaintiff 
had been >;;uilty of an oiTence punishable uy iuiprisoimieut ” without Bpccif3'ing 
the particular offence (A'# nu/ma V. (1877), 11 I. II. C. L. 1). The 

report there referred to ** indictablo offence,” but the test is whether the crime 
imputed is punishable by corporal punishment ; see p. 637, ante. In cases where 
it is clear that the words complained of do not support the innuendo, the court 
may strike out the statement of claim, if an innuendo is necossary, as discloRing 
no cause of ncliun; seo Aftchael v. iSpicrs and /W/, Ltd. (1909), 101 L. T. 352. 
As to iinpoHsiblo innuendoes, see Jaehson v. Adams (1835), 2 Ring. (n. c.) 402 ; 
note (i) to Craft v. Bmie, supra, and note (6), pp. 639, 640, ante. 

(t) Common Law Procedure Act, 1852 (15 & IGaYict. c. 76), s. 61. 

(/.) IVatkin v. IMl (1868), L. li. 3 Q. B. 396. 

(/) There must be evidence of facts which woidd reusonablv make them 
dofamator^' in the secondary sense alleged by the innuendo (iluel y. Tainell 
(1880), 43 Ji. T. 607). Jiilci'i-ogatoriea as to the inoauing of the defendant in 
roferouco to tho iuuiieiulo will 1^ disallowed {Heaton v. Ooldneg, [1910] 1 K. B 
754, C. A. ; see the adverse criticism in that case oi Foster v. Perrgman (1891), 
8 T. L. R. 115, as to ordering pai-ticulars to tho like effect). See also title 
DiscovaeKY, Inspection, and Inteiihooatohiks, Vol. XI., pp. 99 ef sey. 

(m) See Jones v. Halim {E.) ds Co., [1909] 2 K. B. 444, 0. A., per Pakweix, 
L.J., at p. 479. Thus in CrofMvelVs (Aord) Cose (1581), 4 Ca Bep. 12 b, 13 b, 14 a, 
whore the plaintiff sued on the woids *‘Tliou art a murderer,” the defendant 
exidained that the conversation was about killing hares, and that tho^ wcxrds 
meant thou art a murderer of haros.” Ab to the form of special plea in that 
case, see Starkio, Law of Slander and Libel, p. 385. See tho illustrSitLons 
iu Com. l)ig.i tit. Action on Case for Pofamation (P. 16)v whm iroidi 
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u)>paronily defuinatory were explained by other words. Each case stands on 
its own particular facts; see Linotijpe Co., Ltd. v. liritish Empire 'Lype-aettiny 
Machine Co., Ltd. (lri&9), 81 L. T. 331, H. L. Where the Australian News- 
paper Co. published the following siatomont : “ According to tho Market Street 
Evening Ananias both Kemp and Mcljeau won the boat race ycstoi-duy. Poor 
little noozy/’ and tho jury found for the defendant, there being evidence on 
which tho jury could properly find that the defendant had not reflected on the 
plaintiff’s character, it was held that the word “Ananias,” as applied to the 
plaintiff's newspaper, did not iiecossoi'ily impute wilful and deliberate falsehood 
to him ; and that whether it was used extravagantly or for the purpose of con- 
veying an imputation on the plaintiff was for the jury [Auairalian Neivapajur 
Co. V. limnett, [1894] A. 0. 284, P. 0.). “ Whether a word is, in any paiticular 
instance, used, and would be understood as being used, for the purpose of 
conveying an imputation upon the character must be for the jury” (t/nV/., per 
Lord Hbusouell, L.C., at p. 288). So it is /jr/wid fane actionable to call tlie 
plaintiff a thief, and where tho defendant said of the plainiitf, “ He robbed 
John White,” it was held that if the words were used in a senso which did 
not impute a orime, it was for the defendant to show it (Tt/mlinaon v. JirtUlr^ 
hank (1833), 4 11. & Ad. 630). In Jackson v. (183o), 2 Bing. (n. o.) 402, 

and in Lmoji v. Simmons (1888), 67 L. J. (Q. u.) 260, cited in note (A), pp. 639, 
640, ante, a good cause of action was not shown. As to the words “dninned 
thief” and the like, see Sihlty v. Tmnlms (1833), 4 Tyr. 90, and note (A), 
p. 640, ante. Eor a case where tho word “ thieves ” was hold not to bear the 
innuendo alleged, see Campbell v. llitvhie efc Co., Huy v. Jtitchie cir Co., [190i] 

S. C. 1097. As to the woi-da “liar and fraud ” boing merely abusive language, 
see Aynew v. British Letjal Life Assurance Co., Ltd. (1906), 8 P. (Ct. of Sess.) 422. 
Ill ^eviU v. Fine Art and General Insurance Co., [1897] A. 0. 68, it was said, 

** We must take the document as a whole, and if we take it with the opening 
passage it appears to me that these words are not calculated to convoy or siig- 
gost any iniputatiun against Ibe plaintiff. ... It is said that an imputation 
may be inferred, but that inference certainly is not a necessary inl'erenco, and, 
as it appears to me, it is neither a natural nor a leasoimble inforeiice to draw 
from the words in the circumstances in which wo find them ” (tAv/., per Lord 
Bhand, at p. 78). There was in tliat case no innuendo. Compare Iteawick v. 
Smith (1907), 24 T. L. E. 169, 0. A, As to taking the statement as a whole, see 
also Chalmers v. Bayne (1835), 6 Tyr. 766. 

(n) HulUm {E.) ifc Co. v. Jones, [1910] A. C. 20, jier Lord IjOHEhukn, L.O., at 
p. 23. 

(o] Zenolio v. Axlcll (1795), 6 Term Eep. 162 ; J* nkins v. Bhillips ( 1 84 1), 9 C. & P. 
766; and ibid., n. (a), citmg Cook v. Cox (1814), 3 M. & S. 110; Shiter v. 
Franks (1616), Uob. 126 ; and as to Welsh words, Anon. (1616), J lob. 126, and 
note (p)i infra. In Zenohio v. Axtcll, supra, it was said that tho plain till should 
have set forth tho original words and then have translated them on payment of 
costs, showing their application to him. The court there gave leave to the 
plaintiff to amend his declaration by inserting the original words. Compare 
JmMns V. Phillips, supra (slander in Welsh), where the judge postponed the 
trial to the next day en the terms that the plaintiif paid the costa of the day * 
and deposited a sum in respect of costs. In R. v. Goldstein (1821), 3 Brod. & 
Bing. 201, eight out of ten judges held that the indictment was bad for want of 
a translation. See as to this case Craft v. Boiie (1669), 1 Wms. Saund. 310, 
312, n.jc). 

(jj) Whore th^ original Welsh words meant; that the plaintiff was “ perjuveJ/* 


breast not to defame anyone, or not to defame the plaintiff, if be 
did both (n). 

1208. An innuendo \Till be required if the statement complained of 
is in a foreign language. In such a case the actual words must be sot 
out in the statement of claim together with a translation (o). If the 
statement as translated is not prinid facie defamatory, an innuendo 
is also required assigning to the words a defamatory meaning. 11 
the action is for slander and no special damajge is alleged, and the 
statement as translated is not juirnd facie actionable per se ( p), an 
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innuendo ia required assigning to the words a meaning which would 
make them actionable per se. If the translation does not sufficiently 
refer to the plaintiff as the person dofamed, an innuendo must be 
included in the statement of claim to explain the omission (q). If 
there is no innuendo in the alx>ve cases, the statement of claim will 
disclose no cause of action. In other words, the translation takes 
the place of the original statement for the purpose of determining 
whether a further innuendo is required. The translation and any 
innuendo must be proved. Further, it is necessary for the plaintiff 
to prove at the trial that the foreign words were understood by 
persons to whom they were published in the sense of the trans- 
lation (r), or, where there is a furtlier innuendo, in the sense of that 
innuendo. 

1209. It is alwiiys prucIejiL to explain by an innuendo “ slang ” 
words and expressions («), words with a local meaning (0, words 


but they were trariHluted ** forsworn/' it wah held that a good causo of action 
was not shown v. Lawrence (IfiSl), Sty. 20-}. But in such a caso Iho 

court ha^ jiirisilictioii to amend. 

(7) See ZenM) v. Axteil (17'Jol, 6 Term Bop. 102, fiOid Kkxyox, C.J., at 
p. 103. 

(r) It is still usual and safer to aver Lii the statement of claim tliat forei‘^n 
words were understood by those to whom they wore published. The latter part 
of the Common Law Procedure Act, 1852 (15 & 10 Viet. c. 70), s. 61 (see 
note (^), p. 039, ante), might appear to dispense with the necessity of so doing. 
But 111 Amann v. Damm (1800), 8 C. "B. (n. s.) 697, Williams, o., during the 
arguinont, commeutiiig on the fact that thoro was no averment in the declara- 
tion that the persona iu whoso hearing tho words wore spoken understood 
Guriiian, said, at p. 600: “In Ffcetiooodv. f/wr/r// (1019), llob. 207, 208, Lord 
ILoBAllT says — ^Tho slander and damage consist in the appiehmision of the 
hearers" (compare lianknison v. Ihlby (1847), 16 & W. 442, and see nolo (»/)» 

p. 660, jmt), “ and tljeroforo slanderous words in Welsh bear no action, except 
you affirm that they wore spoke *n in tho hearing of them that uiidorstood tlio 
Welsh tongue ” ; and he also cited Crajt v. /fuifp (1009), 1 Wms. Saund. 310, 
notes (1) (a) and (0), Pnee v. Jenkinye (1601), Cro. Eliz. 805 (which decidefl 
that slander spoken in a language not understood by those who hoar it is not 
actionable), and Jl. v. (1821), 3 Brod. & Bing. 201; but did not rtder 

to tho Common Ijaw Procedure Act, 1862 (15 & 10 Viet. c. 70J. It was n‘)t 
necessary to aver iu actions brought in the Courts of Great Sessions in Wales 
(abolished by the Law Tomis Act, 1830 (11 Goo. 4 & 1 Will. 4, c. 70), s. 14) that 
the hearers uiidorsfoud the Welsh langiiogo ; for it was so intended ; see CruLt 
Y. lioile (1069), 1 Wms. Sauud., 310, 311, u. (1). As to the Latin language, iu 
Jones V. J)aver8 (1696), Cro. Eliz. 496, the plain tifEMleclarod that the defendant 
“ dixit et propalavit hmc rjiitiiia vcrlia iu prro.seiitid. diversorum, qui inteilexeruiit 
Bomanam linguum, viz., 'iniiiiicus mous”’ (iuiiueiido tho plaintiff) is au 
extortioner.’ " 

(«) Decisions as to tho moaning of paiticular phrases and expressions are of 
little value when applied to cases whore the context and circumstances in which 
they are used are different. The slang of one goueration is rarely the slang of 
the succeeding gonoiutiou. A slang word^ which once required an innuendo 
may later be accepteil as a recognised English word and require no innimndo to 
explain it, e.7., “boycott." Another may become obsolete. The meaning may 
Vhry from time to time. The old cases are for this purpose dangerous to rely 
on OB authorities. Even tho modem cases are for tho most part useless to cite 
as to the meaning of woi'ds. The following words and expressions have been 
tho subjects of reported cases : — Physicians: “ Quack- salver " (Allmy- Eatoa 
(1629), I Boll. Abr. 64 (actionable)); “quack" {Dakhyly, Lomuckert (IWI\ 
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Bbot. 1 tised by particular classes of persons (a), words which have no 
The meaning at aU in the ordinary acceptation (6), novel combinations 

Meaning ■ - ^ — 

[1908] 2 K B. 326, n., H. L. ; “ empiric ” and " mountebank ” {Qoddari v. Haseh 
Statement, (1636), l Roll. Abr. 64 (actionable)). La^vyers and barriaters: “Daffa- 
aown-dilly ” iPtarca' VnM (1634), 1 Roll. Abr. 56 (actionable, because it signifies 
an '‘ambidexter”)); '* ainbodexter ” (Anon. (1613), Qodb. 214 (case 304) 
(actionable, bocauso it signifies one Trbo takes money from both sides)); 

" jaekanapo ” {Palmer v. Payer (1594), Gro. Eliz. 342, where it was held that toe 
following wonls, “ He is a paltry lawyer and hath as much law as a jack-an- 
npe^’ were actionable). In Cawdry v. Ttiiey (1632), Godb. 44U it was said 
that the action in Palmer v. Boyer^ supra, would not have lain had the words 
been ‘'He hath no 'more wit than a jackanapes." Newspapers: "Ananias" 
and “ poor little uoozy ” {AuslraJian Newspaper Co. v. Bennett, [1894] A. 0. 284, 
P. C.\ Justices: "Beetle-headed” {How v. Prinn (1702), 2 Snlk. 094, con- 
sidered in Alexander v. Jenkins, [1892] 1 G. B. 797, C. A., per Lord IlEitscnEiiii, 
atp. 801 (not actionable per se))\ “ balf-t*arod " {Masham v. Bridges (1631), Cro. 
Car. 223). Other instances: " Wclsher” {Bla^man v. Bryant (i872), 27 L. T. 
491); “bis shop is in tho market” {Unel v. Tcdntll (18S0), 43 Ti. T. 507); 
"regular piwer under bankruptcies” {Angle v. Alexander (1830), 7 Bing. 
119, Kx. Gh. ; the decision in which ciise that a prefatory averinunt was neces- 
sary is no longer law, though an innuendo is roquiicd) ; "swindler" (seethe 
cases cited in note (5), pp. 639, 640, ante) ; " wrong ’iiiis ” {Arnfdd and Butler v. 
Bottomley, [1908] 2 K. B. 151, 0. A., whore tlio term "bucket-shop" was also 
referred t<)); "lamo-duck” {Morris v. Ltmgdale (^1800), 2 Bos. & P. 284); 
" black sheep” {^'Gregory, Qrcgmy (1843). 11 M. & W. 287 ; decided before tho 
Gommon Jjaw Procedure Act, 1862 (15 & 16 Viet. c. 76), s. 61 ; ooinparo 
Angle v. Alerandtr, supra)] "bhickleg” {Barmit v. .d/Zm (1858), 3 11. & N. 
376) ; but in O'Brien v. Clement (1846), 16 M. & W. 159, Pollock, G.B., at 
p, 167, said that it wp hardly necessary to explain either "black sheep" or 
" blackleg " to bo libellous, t.e., defamatory us distinguished from boing 
actionable per se, if spoken ; "man of straw " {Kaion v. Johns (1842), 1 Dowl. 
(n. a.) 602). 

(n See Tuck's CW(1608), 1 Roll. Abr. 86; cited in Anon, (1616), Hob. 126 
("lliou art an healer of felons,” which in some jdaces mcinit "a smuthcror 
or coveter of felons”), referred to in M' Gregor v. Gregory (1843), 11 M. & W. 
287, by Pakke, B., at p. 296, as a strong instance of the old rule that the court 
is to inform itself of tho moaning of Knglisli words, though unusual, and 
lieculiar to a particular country, without any ,'ivermont as to t'lo local use of 
those terms; see also Anon, (1616), Hob. 126 ("idonor" meaning " porjiucd’) ; 
compare Pridham v. Tucker (1609), Yelv. 153, " ‘ Thou ui-t a healer of fclouv,* 
where it was adjudged pro gnerente, fur healer of felony is a word known in the 
county of Devon to be a concealer or hidor of felony, as in the county of York 
to say to one, 'Thou hast strained a marc ’ will bear action, for it is vulgarly 
taken to steal a mare.” But the case of Angle v. Alexander (1830), 7 Bing. 11!), 
123, Ex. Oh., in the analogous case of slander, decided that a distinct aver- 
ment, that particuhar EiigKsh words had accpiired some sense difTerent from 
their natural sense, was necessary, and that an innuendo without such avonnout 
was insuflicient {iUd., per Parke, B.), and now, liaving regard to the Common 
liUW Procedure Act, 1852 (15 & 16 Yict. c. 76), s. 61, an innuendo is sufficient 
in such cases without a prefatory averment. The plaintiff must prove the 
innuendo. 

a Thus, if it were said of an undergraduate of Oxford University or 
ridge University that he was " sent down " or " rusticated,” the imputation 
would M defamatory. Tf it were said of a member of tho London Btook 
Exebanp that he kept a "buedeet shop” or had been "hammered,” the 
imputation would lie not merely defamatory but actionable per se, Eor illustta- 
tions; see note (s), p. 649, ante, and supra. An innuendo is essential in suob a case. 

(5) Bawlings v. Norhury (1858), 1 F. & F, 341. An innuendo is essential 
in such nease. If tikere is no caiue of action unless the words are actionable 
jMf se, an innuendo is required which will give them such a meaning unless 
th^ make such a metning in their natural and primary sense ; see Rif,wlinigs Vt 
supra; Coos v. Cooper (1868)i 9 L, T. 329. ' 
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of words (c), proverbial expressions (d), historical and literary allu- B«w. »• 
sions (e), and the like. It is necessary or annecessary so to do, The 
according as ordinary persons at the present day would understand Heaidnc 
them, without explanation of the surrounding circumstances or of the 
extrinsic facts, to be defamatory or actionable per se, as the case Statement, 
may be (/). 

1210. An innuendo is generally (,7) necessary where the (<>>■) Where 
imputation is made in an oblique way (h), or by way of question (i), j3e**^'°** 
conjecture (k), epithet (Z), report (?»), or exclamation («), or where inditceWy. 
the plaintiff is indirectly descrilrad (0), or the imputation is made by 
antithesis (p), or in any other than a direct and explicit manner (q) ; 


a An innuendo is essential in such a case as a p^iieral rule. It was 
j liowevor, in Homer y, Tauulon (IStiO), 5 11. & N. 6(31, that no innuendo 
wad lequircd to explain the word ** triiukinuuster," and that though tbero wub no 
innuendo and no evidence as to the moaning of the expression, it was properly 
Ici't to the jury to say whether in all the circumdtances the jury found that the 
words were used in a liljclloua sense. The judgment proceeded upon the 
ground that the word is composed of two English woihIs intelligilde to every- 
hody. The jury having found for the plaintiff, tho'court supported the vordict. 
The case is exceptional ; see the comments in note (k) to Omjt v. 7>o»/c (KHiy;, 
1 AVms. Saund. 310, 321, and the illustrafious given in note (s), pp. (>49, 650, rr7i/e. 

(d) Where tho allusion has a well-known defamatory meaning so that 
ordinary i)er8oii8 would uiidei'dliind the words in that sent^e, no innuondr^ 'n 
necessary; sco note (o), p. 623, ante. 

(r) See note (zV), supra. But proverbs become part of tho language oC the 
people whilo historical and literary allusions rarely do. Tho expression the 
mnn TTiiday ” requires an innuendo to explain it as imputing dotrrading auhscr- 
vieiicy, and it might be dilTiculi to prove tho innuendo ; see notu (o), p. 623, ante. 
It is libellous to write of a solicitor, and it would bo actionable per se to say of 
a solicitor in tho way of his profession, that he outdoes " Mes.'^rs. Quick, Gammon 
and Snap ’* ( Wooifgate v. Ridout (1865), 4 F. & F. 202). A literary allusion will 
almost certainly requiie an innuendo. jAs to “Ananias,” see Australian Heics- 
paper Co. v. Jienvett, [1894] A. 0. 284, 288, 289, P. C., where it was said : “The 
question therafore is whether in all these circumstances ib can be said that 
a jury of reasonable men could not possibly find that the :irticle, although it 
contains that which had much better not have been published, did not leilect 
upon tho pluiutiil's character or even upon his conduct in relation to the 
newsjiaper. The jury have so found and ... it would bo exceeding the 
legitimate function of the court if the verdict were set aside and a new trisl 
ordered. . . . The court would then be taking upon itself the function which 
the law has committed to the jury, of looking at the alleged libellous matter as 
a whole, and determining whether it is published of and concerning the plain- 
tiff, and whether it boars the innuendo which the iduiutiif socks to attach to it.” 
See also as to this caso note (tn), pp. 647, 648, ante. As to the functiuiis of 
judge and jury, sco fuitlier, pp. 652 et sig., post. • 

(/) See notes (b), pp. 649, 650, onte, (t) — (5), p. 650, ante, and {*) — (<•), supra, 
[if) See pp. 646, 648, ante. 

(h) Com. Dig., lit. Action on Case for Dofuuuitiou, “ manner of speaking” 

(K. 1). 

(0 Ibid., (E. 2). 

{k) Ibid.. (E. 3), and contrast ibid., (F. 13). As to woids conveying a mere 
suspicion of Clime, soe p. 638, ante. 

(1) Com. Dig. , tit. Action on Case for Defamation (K. 4), 

^ (w) Ibid., (E. 5) 

^ (n) Ibid., (i). 


o) Thid., (E. 7). 

p) [hid., (E. 8). 


w) ^‘^*1 ^ heading such as “ Shameful conduct of an attorney ” (Letaie v. 
Vlenimt (1820), 3 B. & Aid. 702 ; sub nmn. Clement V. Lewis (1822)^ 3. Bred, 
297|, Ex, Ch. i compaie Jiishop v. Latimer (1861), 4 L, 778). 
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and an innuendo is sufficient without a prefatory averment to 
support it(r). 

Though the words in thoir natural sense are innocent or even 
laudatory of the plaintiff, yet if in the circumstances of the 
particular case the words convey a meaning which is defamatory or 
actionable per ee, as whero they are ironical, the plaintiff may by an 
innuendo assign a defamatory sense (s). But in such a case 
it is prudent to allego that the statement was made ironically (a). 

If the statement complained of is of the nature of a pic- 
torial libel, the picture must be described with the circumstances 
which are relied qn to support the innuendo (ft). For in such a 
case the picture takes the place of a written statement, which must 
be fully sot forth in the statement of claim. 

Suii-SsOT. S.— Functions of Jwlge and Jury. 

mi. lu constrniTig the words complained of, in order to see 
whulher the plaintiff has made out a case to bo left to the jury, the 
judge must, whero nothing is alleged to give the words an extended 
sense, consider the statement as a whole, and interpret the words 
in their plain and popular meaning. If tho words so interpreted 
are reasonably cabmlalod to defame the plaintiff, lie must leave it to 
the jury to say whether they did, in fact, defame him ; if not, he 
must give judgment fur the defendant without leaving llu* case 
to the jury (c). 

1212. Wliere tlioro is an inimeinli) or soiiielliiiig is sille^'cd to give 
lliti words a sense which differs from their ])hiin and popular 
meaning, the judge must consider not merely tlie staleniont 
complained of (rf),and the context in which h appears or was made, 
but he must also take into account the manner and occasion of the 
publication (<^), the jinrsons to wdioni it was 2 )ublishcd(/), and all 


fr) f?eo note ]). OSU, anfr. 

Ja) Bvyddl v. i/owcs (ISCS), 4 M. L W. 44(5 ( ‘ ‘ hoiiCfsl lawyer ’ ), cited m note ( />), 
(i ii.), p. 631, ante. In that case tho declaration ii.sed the woi-ds published a certain 
ironical, false, scaudalous, malicious and defamatory libel of and couceriiing etc. 
containing therein the ii'oziical, false etc. matter following of and concerning etc. 
(that is to say etc.).” See also It. v. Jhoivn {Dr.) (1706), 11 Mod. Bop. 86, per 
IfoLT, C.J., cited by Pahkk, B., in Boydrll v. Jones, supra, at p. 449. 

(a) See the form of declaration in BoyJell v. Joufs, sujnra. 

{b) See note (s^), p. 606, ante. In tho case of h piol<oi'ial libel an innuendo is 
always necessar)’'. 

(c) See notes (Z) — (p), pp. 6? 8, 619, ante. In Nevill v. Fine Art and General 
Insurance Co., [1897J A. C. 6H, there was no innuendo. 

(d) I.e. , the statement as a whole. See Nevill v. Fine A rt und General Insurance 
X'o., supra, at p. 78* As to considering tlie whole of a converdation, see p. 645, 
ante, 

(p) Cajjitdl and Counties Bank v. IJenty (1882), 7 App. One, 741, per Lord 
S£LBoni9ifi,L.G., atp.J44, and per Lord Blackburn, at p. 771 ; boo a\mAustr(dia% 
Newspaper Co. v. Bennett, [1894] A. C. 284, P. C., per Lord IIersoiirll, L.O., 
at p. 288, and note (m), pp. 647, 648, ante, and note (e), p. 651, ante, 

(/) ** Tho manner of tlie publication and the tilings relative to which the 
words are published, and which the person publishing knew or ought to have 
known would influence tlio.se to whom it was published in |iuttin^ a moaning 
on the words, are all material in determining whether the writing » calculated 
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other facts vhich are properly in evidence as affecting the meaning 
of the statement in the circumstances of the particular case. 

If the judge, interpi-eting the statement in the light of the 
circumstances of the particular case, is satisfied that the words 
are capable of the meaning ascribed to them by tlie innuendo, he 
must leave it to the jury to say whether the statement in fact 
conveyed the meaning ascribed to it (</). If he is not so satisfieil, it 
is his duty not to leave the question raised by the innuendo to 
the jury. 

But the judge, in determining whether the words are capable of 


a 

to convoy a libellous imputation. There are no words bo plniii that they may 
not bo published with rufereuce to auoh circumstances, and such persons know- 
ing thoBo circumataiices, as to convoy a meaning very diil'ciont from that wliich 
would be understood from tho same words used under [aaV] different circiim- 
stances” {Capital and Counties Bank v. 7/cn^y (1882), 7 App, Cas. 741, ptir Lord 
Elagkbuhn, at p. 771). As to the words the person publisliing know or ought 
to have known,” the defendant cannot escape liability merely been use ho did not 
intend to defame tho plaintiff or anyone else, if in fact ho did dciaiuo the 
plaintiff {Ilnlton {E.) Co. v. Jmes^ [11110] A. C. 20). 

(^) It is not the law that the question of libel or no libel mii'st always nnd 
necessarily be loft to a jury as t<i words not lu themselves (i.e., in their proiior 
and natural moaning, according to the ordinary rules for the iiitorT)r(>t..ition of 
written insiriimonts) libellous, \\ithoiit some ovidcnco of facts calcnlatod to lead 
reasonable men to uudorsiand tliem in a libellous sense ((^npUal and Connti's 
Bunk V. Ilentyt sufvra, at p. 74 .‘5). As to the jirincipal coses dealing wi Hi the respec- 
tive provinces of judge and jur^^ on the question of libel or no libel, when the 
flllpriFfiil lihelloiis moaning js not to be collected acisording to ordinary rules of 
ooiistruction from the more words used, see the following cases cited by Fjord 
Selboune, L.C., in Capital and CnunU'es Bank v, Ilcntfi, supra, iit p. 748 : — 
noih V. Meadows {\S0-i), 5 Kiist, 468 ; Wood v. Brown{\%\o). 6 Taunt. 169 ; Writjht 
V. Clements (1820), 3 B. & Aid. 003; Colddem v. Foss (1827), 6 B. I'fc C. IM; 
Htarne v. Btowell (1841), 12 Ad. & Bl. 719; Cupel y. J(mes (1847), 4 0. B. 259, 
and the following passage from tho jiidgnient of WiniE, C.J., in t^turt v. Blagq 
(1847), 10 Q. B. 906, cited by LoniSKLiioiWE, L.O., in Capital and Oottniics Bank 
V. limtif, supra, at p. 744; — “ Jt is tho duty of the judge to say whether a 
publication is capable of the moaning ascribetl to it by an innuoiido ; bub when 
the judge is satislied of that, it must bo left to tho jury to say whether the 
publication has the moaning so ascribed to it.” Seo also tho following additional 
authoritios considercdbyLordBLACKBUKNin Capital and Cvuntxfs Bank y. Ilenty, 
supra, at pp. 769 ct seq. : — Jl. v. S/npleq {1184), 4 Doug. (ic. B.) 73; Parmitcr v. Coup- 
ianff (1840), 6M. & W. 106, 108; Hart v. Wall (1877), 2 0. P. D. 146; Fisfier v. 
Clement (1830), 10 B. & 0. 472 ; and MulUt/an v. Cole (1875), L. B. 10 Q. B. 549, 
See also Capital and Counties Bank v. Henty (1882), 7 App Cas. 741, passim. 
The following passage from tho judgment of Bkett, L.J., in S. 0. (1880), 

5 0. P. D. 614, 0. A., at p. 641 — “ It seems to me hnreasonablo that when there 
are a number of good interprotations, the only bad ouo should be seissod upon 
to give a defamatory sonse to the documonts ” — ^was quoted wilb approval in 
Nevill v. Fine Art and General Insurance Co.^ [1S97] A. 0. 68, by Lord 
i^LSBUKY, L.O., at p. 73. The following cases may also be considered : — 
Australian Newspaper Co, v. Bennett, [1894] A. 0. 284, P. C. ; Hunt v. 
Ooodldke (1873), 43 L. J. (o. P.) 64 ; Cox v. Lee (1869), L. E. 4 Exch. 2S4 ; 
Baylis v. Lavrrence (1840), 1 1 Ad. &EI. 920 ; O'Donwjkue v. Ilusxfij (1871), 6 I. B. 
0. L. 124, Ex. Oh.; BioekdaU v. TarU (1836), 4 Ad. & El. 1016; Birevt v. 
Licensed Victuallers^ Society (1874), 22 W.B, 563 ; d Bri*n v. Sulisharii (Marquii) 
^889), 64' J. P. 215, to the offoct that it would be a misdireStion for the judgo to 
tell the jury that the question for them is not what was the isonse ronsonably 
conveyed but the defendant’s intention. As to the intention of the defondavit 
on the issue of libel or no libel, see IluUon (E.) & Co, v. Jones, [1910] A, 0. 20. 
As to words capable of two meanings, see Simmons v. Mdchell (1880), 6 Ap'p. Cas. 
Xa£> P. C ! CauTchill v. Qtdney (1889), 63 J. P. 471, note (/>), p. 636, aniia 
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the meaning assignedi ought not to take into account mero 
conjoctnres which a person to whom the statement is published 
might possibly though unreasonably form(/0« 

1213. Where the words in thoir natural meaning are not 
defamatory or actionable se (as the Ciise may require), the 
plaintiff must at the trial satisfy the judge of the existence of 
circumstances which lead to the conclusion that the words might 
reasonably convoy the meaning assigned by the innuendo to persons 
to whom they wore published Q>nd if the plaintiff fails to do so, 
there is no case to go to the jury, and judgment should be entered 
for the defendant* 

If in such a case the judge leaves the decision of whether or not 
the W'ords did convey tlae meaning assigned to porsoiis to wlioni 
they were published, the Court of Appeal will give judgment for the 
defendant. In the Court of Appeal the burden is not '>11 the defen- 
dant to sliow that the words were incapable of the meaning assigned ; 
it is sullicieiit for him to show that the plaintiff did not discharge 
the burden which was on the plaintiff (i). 

1214. The defendant is always entitled to have the question of 
libel or no libel, slander or no slander, left to the jury, and if he 
can get either the judge or the jury to be in his favour he succeods ; 
whoreiis the plaintiff, or the prosecutor, in criminal proceedings for 
libel, cannot succeed unless he gets both the judge and the jury to 
decide in his favour (A). 

1215. The proper course for the judge to adopt in civil or 
criminal proceedings for libel, where there is a case to go to the 
jury, is to define what is a libel in point of )aw', and leave it to the 
jury to pronounce thoir opinion as a matter of fact wlietber 
the particular publication falls within that delinition or not(/}. 
The judge may as a matter of advice express his own opinion as to 
the nature of the particular publication (//t), but he is not buund to 


(A) See Capital and Counties Bank t. Htnty (1882), 7 App. Oas. 741, per Loi-d 
Seldosne, L.G., at p. 744; Nenlly. Fine Art and General [nearanct Go., [1897] 
A. (J. 88, per Loi'd IlALSUUiiY, L.O., at pp. 73, 7(i. In the latter case there was 
no iimuendu. it is Ruid that hccaiiso it is siiggr^sted that it muy ho 
libellous it muMt go tho jury, 1 entirely differ from that view. The words 
must be Biisceptible of n liDollous ineiiniiig in this seuso, that a roasonahlo man 
could construe tliom unfa\oitrahly in such a sense as to luuko some inipulation 
upon the person complaining” [ihid,, at p. 70). As to Scottish law, whereby 
an iHSuo must bo (liTOci.c(l when the words arc reasonably capable of being 
understood in a libellous sense so that there is a question for the jury, see 
Uiichie Co. 7 . Bexton (1801), 64 L. T. 210, TI, L. 

(i) See Capital and Counitte Bank v. Jlenty, mpra, at pp. 776, 782 ; Mtdliaan 
V. (hie (1875), L. B. 10 Q. LI, 549 ; Froat v. Ltwdon Joint Sfork Bank (1906)j 22 
T. L. B. 760, G. A. As to motions by a pUiiutilT for a new trial, see Australian 
Newspaper Co. v, Bennett, [1804] A. G. 284, P. 0., per Lord Ukescdell, L.O.. 
at p. 288. 

(Je) Capital and (Jhuniies Bank y. ifeniy, supra, per Lord Blackbuen, afc 
p. 776, dealing with tho effect of the liibel Act, 1792 (32 Geo, 3, c. 60). 

(l) Farmiter v. Coupland (1840), 6 M. & W. 105, JOS, 100. 

(m) Jhid., at p. 108 JJariy v. Ouaeiey (1866), 1 H. & N. 1. In Dakhyh y. 
Itiwoaehere (1907) [190S] 2 K. B. 326, n , II. Ji., tho judge's expression of 
opiaioxi umMuiedi to a misdirceUou. There the defeu£mt justified the 
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do BO as a matter of law (?i), and it would bo wrong for the judge to Shot. & 

direct the jury positively that they must hnd that a particular The 
publication is a libel or a slander (o). Waa.nliig ' 

of the 


Statement 


Part III. — Publication. 

Skgt. 1. — In Libel Actiona, 

Sgb-Sect 1. — In Qei^eral. , 

1216. No actio Q or prosecution for a libel will lie unless there Libel 
has been a publication (p), and a person who publishes a libel, (i.) in prow- 
though he had no part in composing or contriving it, may be cutioni. 
liable to an action or criminal proceedings ( 9 ). To support an 

expression “quack of the rankest species.” Tho judge told the jury, 
and in substance^ dirocied them, that the word “ quack meant a pre- 
tender to skill which the pretender did not poasoss. Ilut the House of Lords 
held that there are other tncatiings of tho worn “ quack,” such os a person who, 
liowevoT skilled, lends himself to a medical imposture, and that the jury were 
the persons to affix the true meaning of the words and say whether or not they 
lUted the plainiiif. Tho Libel Act, 1792 (32 Qeo. 3, c. 60), which is declara- 
tory of the common law, enacts that on the trial of an indictment or informa- 
tion for a libel, tlio jury may give a general verdict upon the whole matter in 
issue, provided that tho court or judge shall, according to their or his discretion, 
give thoir or his opinion to the jury on the matter in issue, as in other criminal 
cases ; boo, further, p. 742, poat In criminal cases it is the duty of the judge 
to define the crime, and the jiuy ore to find whothor the party has committed 
the offence (Parmiler v, (Juuphand (1840), G M. & W. 105, per Faeke, B., at 
p. 107 ; see also R. v. Lamhert and Perry (1810), 2 Camp. 398, 400). 

[n) Parmiter v. Coupland, supra; Ray f is v. Lawrence (1810), 11 Ad. & El. 

920, whore it was also said that the rule is the same in criuiinal proceedings for 
li])ol. In Raylia v. Lawrence, sa/zra, at p. 922, tho judge (Lord AmxGER, C.B.) 
said to the j ury : “ 1 own 1 find a difficulty in saying whether it is a libel or not. 

Gentlemen, can you assist me?” and the court held that there had been no 
misdirection. See further as to the Libel Act, 1792 (32 Goo. 3, 0 . 60), note (m), 
p. 654, ante, and Capital and Counties Bank y. llenty (1882), 7 App. Oas. 741, 
per Lord Blackbuen, at p. 775. 

( 0 ) I^armiter v. Coupland, supra, per Aldebson, B., at pp. 108, 109. This and 
the cases cited in notes (/), (m), p. 654, ante, and note (a), supra, were coses of 
libel, but the same priiiciples apply to actions of slander. 

(p) The point seems have been regarded os still doubtful when R, y, 

Rurdett (1820), 4 B. & Aid. 95, was decided ; but the cases there considered 
show that proof of publication was essential to the case of a prosecutor or a 
plaintiff; see Lamb’s Case (1610), 9 Co. Bep, 59 b; JUntich y. Oarrinyton (1765), 

19 State Tr. 1030; Edwards v. WaoUm (160S^, 12 Co. Bop. 35. In R. y. 

Stockdode (1789), 22 State Tr. 237, Eyre. O.U., at p. 300, in delivering the 
opinion of the twelve judges, stated exprwsly that “the crime consists in 
publishltag a libel.” 

( j) The statement of SirE. Coke in LamVs Ca^e (1610), 9 Co. Bep. 59b, cited and 
discussed during the argument in R. v. Burdett (1820), 4 B. & Aid. 95, at p. 100, 

^ that every man who imall be convicted of a tibel either ousht to be a contriver of 
a libel or a malicious publisher of it knowing it to be a lihei,” is too unfavourable 
to the defendant, if it was intended to mean— but it was, it sebma, not intended 
to, meoDk — that the contrivance without the publication would be an offence^ and 
tid faydViTable to him, if it was intended to mean that proof of knowledge on 
the part of a defendant, who is the publisher but not the writer, is necessary 
to»render him liable. Lawless v. Anglo^E^yptian Oolion Ob. (1860), L. B. 4 




Libkl and SlanOkr. 


ti5G 


Sect. 1. 

InUbel 

AcUoub. 

(JJ.) In 
ftctioni. 


action for libel the publication must be to a third person, th 
criminal proceedings it is sufticent it the publication be to the 
piTsoii defamed (r). 

1217. The plaintiff in an action of libel must allege (g) and prove 
that the defendant published, or caused to be published, of and 


Q. B. 2G2, wiis (lofcormiiipd on the queBtioii of privilege in favour of the 
defondii iit'4, not on the (][uostion of publication. ICvon a portor who delivora 
purccli4 containing libels is at least civilly liable as the publisher unless he can 
show that ho did not know, and hod no roason to know, that the parcels con- 
lained, or wore likely to contain, libels (Day v. Bream (1837), 2 Mood. &11. i54). 
See also ViznieUy v.'iJ/iidte’a Mrrt [190^ 2 Q. B. 170, 0. A. ; 

KmmenB v. (1885), IG Q. B. D. 354, 0. A., iitr Lord Esjikr, M.H., at 
pp. 357, and soe p. GGl, po/tf. As to the yrimtl fade criminal liability of persons 
who soli Libels at their book-shop, seo R. v. Cuthell (1709), Erskine’s S])ccchos, 
Vol. V., p. 213; R. v. Almon (1770), 5 Burr. 2GSG; and R. v. Owhl (172-1), 2 
Sosa. Cub. (k. b.) 33, which wore citnd in R. v. FUlier ami AkjrawUr 

(1829), Mood. & M. 433, 435, 43G. In R, v. IVaHtr (1799), 3 Ksp. 21, in a 
criminal information for libel, liord Kenyon, O.J., said that it was old and 
received law for above a century that the proprietor of a newspaper was answer- 
able cnminully as well as civilly for the acts of liis servants or agents for 
misconduct in conducting his newspaper, though ho has nothing to do with the 
publication, and the whole is conaucted by nis servants or agents. But as 
to newspapers, see tho Law of Libol Amondmont Act, 1888 (51 & 52 Viet. c. 04), 
and tho Newspaper Libel and Be^stratiou Act, 1881 (44 & 45 Viet. c. 00) ; 
and as to tho criminal liability or principals for tho publication of libels 
without their authority, consent, or know'ledgo, see now the Libel Act, IS 13 
(0 & 7 Viet. c. 96), 8. 7, and note (;), p. 003, and jip. 743 et seq,, yost, Tho sale 
of hack copy of a libel is a distinct publicutiuu and a ciiminul oiTeTico (72. v. 
Carlisle (I8i9), 1 Chit. 451). 

(r) See p. 600, ante. Ln R. v. Wkyener (1817), 2 Stark. 245, it was hold that 
the iiuiietnicnt for a libel sent to the prosecutor alone ought to have alleged an 
intent to iivovoke a breach of the peace and not an intent to injure the 
prosecutor in hi.s profession ; but in R. v. Adams (1888), 22 U. B. D. GO, 0. C. 11., a 
case in which there was no allegation of the words of tho libel being calculated 
to provoke a breach of the peace or of such an intent, the court held the 
indictment good, as the libel “under tho circumstances might rcaaorably or 
probably tend to provoke a breach of tho peace on her part or on the part of 
those connected with her,'’ and that tho jury must bo taken to have so found. 
Sec also, to tho like effect, R. v. Broah-e (I85G), 7 Cox, 0. 0. 251. 

(tf) No technical fonii of words is required, if the allegation may ho collected 
from tho statoinent of claim (Daldmn v. Elphinelon (i775), 2 Wm. Bl. 1037, 
Ex. Ch., whore the second count alleged that the defendant printed and caused 
to ho printed, but did not explicitly allege that he had published or caused to 
be published, the libol coinplainod of, tho declaration was held suilicient). 
“ Printing a libel may be ar. innocent act; but unless qualified by cii'cum- 
staiices shall primd fade bo understood to be a publishing. It must be deli- 
vored to a compositor or other siibordiiiato workmen. Printing in a nows- 
paper (as laid in tho doclaralioii) admits of no doubt upon the face of it ” (ibid.). 
In Watts V. i'Vascr (1837), 7 Ad. & El. 223, Lord Uisnman, O.J., at p. 233, 
delivering the judgment of the court, commented on the above passage, opd said 
that it docs not follow as of course, from a work being printed, that the party 
• sending it forth employed a compositor and declined to act on Bald'bin,,v, 
Elphi uston , saj/ra, 1 1 would soeui that jrrimd facie a printer does not do th^ whole 
of the work himself, though in certain cases he may be able to prove (and the 
biu'don Hhould be on«him) that he did so. Where a defendant was j^argod 
with having ''composed, printed, and published’* a libel and there no 
Avidence of printing, but it was proved that ho delivered the libol in' 
handwriting to tlie printer, a verdict was found and recorded '' Guilt 
as to printing tho libol'’ (R. v. Williams (1811), 2 Camp. 646); see nlgd R, V. 
flupA (1811), 2 Camp. 583, where Lord ELUfiNBOBOUGU, O.J., said: 



Vabt Hi. — Publication. 

oonconilng the plaintiff (f) the libel complained of, to some pemort 
other than the plaintiff (a) or the \Yife (b) or husband of the 
defendant (c). 

ms. There is suilicient publication to a third person, if there be 
publication to a stranger, or to the wife of the plaintiff (i), or to the 
husband of the plaintiff («), or to a clerk or servant of the plaintiff 
or of the defendant (/), or indeed to any person other than U\e 
plaintiff or the wife or husliand of the defendant (y). 


tiiiough to piovti ]iuMicutiou. If au indictment charged that the defendunt 
(lid and caused to ho done a paiticular act, it is enough tef prove either. TJio 
distinction I'uns through the whole criminal law, and it is invariably enough 
to prove so much of the indictment as shows that the defendant has committed 
a substantive crime thoroin speoified." As to particulars of publication, beo 
II. S. C., Ord. 19, TV. 4, (i, 7. The plaintiff must deliver in or with his 
statomont of claim purticulars of the persons to whom tho alleged libel in a 
letter was published ( /Jaofi/ v, Hentinclc, [1 S93] 1 Q. B. 185, U. A.). In Jiradhury 
V. Cmjitr (18SU), 12 Q. B. D. 91, whore the alleged slander was alleged in tho 
statement of claim to have been published by a person at tho request and by 
tho directiou of the defendant, tho plaintiff was ordered to give piu'ticulars of 
tho persons to whom, and tho place at wluoii, tho alleged slander was uttered ; 
and, generally speaking, the jdaintiff in an action of slander will ho ordered 
to give such paitiouliLis, w hero it is alleged that the dofondaut himself pub- 
lished the slandur dircctl}', though this had been doubted by Qaove, «/., i'. 
firadbury v. Cooper, atipra ; see Iloaelle v. /facAaima (1880), 10 Q. B. D. (360. 
But neither in actions of libel nor in actions of slander will a plaintiff he 
oidored to give particulars which ho cannot reasonably ho expected to give. 
Thus, in IVinyard v. Ovx, [187(5] W. N. 106 frefeiTod to by Smith, J., in 
Bradbury v. Cooper, enpra), J., rofusea to order the plaintiff to give 

particulars of the names of porsoiis passing in tho street when tho alleged 
sluiidor was uttered ; and where it was allogod that a slander wuh spoken in a 
public room, the plaintiff was ordered to give the best particulars he could of 
tho place where and the persons present when tho alleged slauder was uttered 
hVUltaviH V. Ranwdale (1887), I5G W. R. 125; see also Gouraud v. Fttzyerald 
hssU), 37 W. R. 265, C. A.). Tho English cases were coiisidorod in Keogh, v. 
liicorporaicfl Denial Jloapiial of Ireland, [1910] 2 I. R. 166, where it was held 
that, in an action of libel, the defendant is nut outitlod to particulars of 
the name or names of tho person or persons to whom, tho date or dal os on 
which, and the place or places where, the alleged lil)el was published, in the 
absence of special grounds roquiring them, and ospocially in a case where the 
particularH of publication (if tiny) roust be known to the defendant. The indorse- 
ment of the writ m an action of libel roust stato suOIciont particulars to identify 
the publications in respect of which the action is brought (B, S, C., Ord. 3, r. 9). 
As to pleading generally, boo title Rlkading. 

(t) As to the words ** of and concerning the ploiTitiff,” see O^Brieu v. Clemxni 
(1840), 16 M, & W. 159, and note (c), p. 641, ante, 

(a) Publication to the plaintiff himself will not impose a civil liability 
f P/iiW/pa V. Janam (1798), *2 Esp. 624 ; Pallman v- Udl ifc (7w., [1891] 1 Q. B. 524, 
0, A., per Lord EaiiBtt, M.R., at p. 527). 

(5) Wt.\nhKk V. Morgan (1888), 20 Q. B. I). 635. Nor would a comniuoication 
to the wife of tho defendant alone be suffioient in crimiiial prucocduigs. 

(cV ffbis follows from the decision cited in note (5), supra. 

(d) V^enman v. A ah (1853), 13 0. B. 836; see also Fraetlv. Graham (1889), 
24 Q. B. D. 63, 0. A. (where the plaintiff hod recovered £500 damages for a 
Ifbel ou 1 lim published to his wife, and a now trial on the ground of excessive 
damag^^was rofusod). 

f <ifj%is' follows from the decisionB cited in note (d), supra, 
f) ^ PuUman v. nUl & Co., supra, and the other cases oited in note (o}, 
p. 658, As to publication to the agent of the plaintiff, see ibid, 

(^) See notes (a), (5), (c), supra. 
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What 
amounts to 
publication. 


(1.) In civil 
proceediugH. 


1219. The wife (ft) or husband (i) of the defendant may be the 
agent of the defendant in publishing a libel to a third person, so 
as to make the defendant a publisher thereof on the issue of 
publication. 

1220. The question of privilege must be kept distinct from the 
question of publicaLion. Privilege, of course, in no sense negatives 
publication ; it justifies it (ft). 

Sub-Sect. 2. — Wliai AtmuhiU io Publicatitm* 

1221. A defamatory statement does not become a libel unless 
it is expressed in writing or some permanent form (0- Merely 
writing a libel is not publication of a libel (7??). Even the delivery 
of a lLl)el to a person is not suilicicnt publication to him, if he does 
not become aware of the defamatory statement (?»)- 

Publication consists in making known (o) the defamatory state- 


(A) In Trumball v. Gihhona (an American case (1816), 3, City Hall Becorder), 
cited from Odgers on Libel and Slander, 4th od., p. 153, in WennhaJi v. Morgan 
(^1888), 20 Q. B. D. 635, 637, the delivery of certain pamphlets by tho defen- 
dant to his wife was held not to be a publication to her ; but her delivery of 
the pamphlets to third persons was held to be a publication by the defendant, as 
the wife acted as tho agent of the defendant, to those persons to whom she 
delivered them. 

(?) This follows from the authorities cited in note (ft)i Bnirra. 

(ft) See Pkillman v. JliU A Co,^ [1891] 1 Q. B. 524, 6. A., and tho other casos 
cited in note (o), infra. 

{1) See note (^), p. 606, ante. 

(t 7 i) But the writer knows what he has written, and if he wishes not to pub- 
lish it must do all lie can to keep it to himself ; sco the passage quoted from 
the judgment of Lord EsifEU in l^nllman v. IHH & Co., supra, nt p. 527, cited 
in note (o), infra, and note (9), pp. 655, 656, ante. 

(n) iSeo note (0), in/ra, note (r), p. 649, a»fe, and note (a), p. 6G6, posf. 

(0) In rulfman v. Hilt A Co., supra, l^ord Esheii, at p. 527, said: **What 
is the meaning of ' publication ’ P Tho making known the defamatory matter 
after it has been written to some person other than tho person of 
whom it is written. If the statemeut is sent straight to the porsoii of whom 
it is written there is no publication of it : for you cunriot publish a libel 
of a man to himself. ... If tho writer of a letter locks it up in his own 
de.sk, and a thief comes and breaks open the desk and takes away the 
letter and makes its contents known, I should say that would not be a 
publication ” (moaning, by the writer of tho letter), If the writer of a letter 
shews it to his own clerk in order that the clerk may copy it for him, is that a 
publication of the letter P (Jertainly it is showing it to a third person ; tlio 
writer cannot say to the pefson to whom the letter is nddressod, I have shewn 
it to you and to no one olso. 1 cannot, therefore, feel any doubt, that, if the 
wiitcr of a letter shows it " (as to tho effect of mere delivery, see p. 664, poet) 
** to any person other than tho person to whom it is written, ho publishes it. 
If he wi^es not to publish it, he must, so far as he possibly can, keep it to 
himself; or he must send it himself straight to the person to whom it is 
written. Thm was, therefore, in case a publication to the typ<9‘-.]friiter." 
Lobes, L. J., in PvUman v. Jlill A Co., eupra, at p. 529, defined publicaldQh as the 
communication of the defamatory matter to a third person. In Pullmati v. Hilt 
A Co., eupra, the letter complained of ns reflecting on the plaintifEs^ two of tjie 
members of a fiiiiii^w^ dictated by the managing director of 'the defendants' to 
a clerk who took down the words in shortnand and then type-wrote^ijSiem. 
The letter having been signed by the menaging director was tnen mute c^gied 
by an office boy and sent by post in'an envelope, addressed to the nyra^d^ot 
to the plaintiffs in their individual oa^^ity. ' The defendants did nSt know 
that there weire any partners in the firm oesides the plaintiffs. The letter*wae 
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ment after it has been reduced into some permanent form. - If it is 
made known to a third person, there is sufficient publication to 
support an action. If the statement is sent straight to the person 
of whom it is made, and is communicated to him alone, such 
publication will not support an action, though it will sustain an 
indictment, because it provokes or has a tendency to provoke a 
breach of the peace (p). 

opeiiod by a clerk of tlio firm iii the ordinary course of business and was read 
by two othor dorks. The Court of Appeal hold that there was publication both 
to tile type- writer and odlce boy of the dofendants and to the clerks of the 
plaintifTs, and also that neither occasion was privileged. So, too, where a solicitor 
acting for his rdiorit dictated a letter to his clerk, containing stnti-ments 
deramatory of tho ])liLintiff, which was copiefl by anotbor clerk into the loiter 
book and then sent to tho pluiutitT, tho Court of Apponl held that it was clear 
that there was cvidenco of a publication to tiio clerks (Ifoj-siiia v. (/olfltt P'reres, 
[1894] 1 Q. B. 842, (J. A.). ^ It was, however, thoro held that the occasion was 
privilogod, as the publication, if uiado direct to tho plaintiff by tho solicitor, 
would have boon privileged, and the publication to his (derksVas necessary 
and usual in the di'^chai'ge of his duty and was infide in tho interest of the client 
{Pullman v. Il'dl A Co., [1891] 1 (i. 13. 524,0. A., distinguished, and Pokar v. 
Carrick, [1894] 1 Q. J3. 8118, 0. A., followed on the question of privilege). Thoie 
is also publication of a libel where tho letter couttiiniiig it is addressed to the 
person libelled and is opened by his clerk, who would to the sender's knowledge 
bo a likely person to open it {Uomuraall v. Davies (189S), 14 T. L. B. 480, C. A. ; 
couiparo lielacroixy. Thevenot (1817), 2 Stark. 63; cumpiu’e Keoyhv. Incorjtoratctl 
Penial nnspiiMl of Ireland, [1910] 2 1. 11. 577). Where the defendant sent 
the lottcr couipluine<l of to tho plaintiiTat his office, that being tho only addiess 
of the plaintiff known to tlio defendant, and it was opened in tho abhonceof the 
pluintiic on a weok-ond holiday by the pUiutiif's paituer, os was usual in such 
circunistnnces, and read by him and a clerk, two questions wore put to the 
jury: — (1) ** Was the letter likely according to the onliDary course of business 
to be opened by a dork ? " (2) ** Might it, according to the defendant’s know- 

ledge, oe possiblo for the letter to bo opened by n partner or clerk of the 
plaintiff ? Tho jury answered (1) in the affirmative, and (2) in the negative. 
The Court of Appeal held that on those findings publication wus negatived and 
judgment must be outerod for the defendant {Hharp v. Skues (1909), 25 T, L. B. 
338, 0. A.). There is sufficient publicution bv the dofendant if he transmits a 
libellous lettor to his correspoudont abroad (irareZy. Smith (1830), 6 Bing. 749) ; 
compare Wnatty. (7ore (1816), Holt(N. r.), 299 (delivery of pamphlet by a governor 
of a distant province to his attorney-general; and see Thoene v. Logwood 
A Co,, Ltd. (^1911), Times, 1 1th Apiil). It is a piiblioation of a lil>el to 
read it to a third person {Forrester v. Tyrrell (1393), 57 J. P. 532, G. A., 
where tho defendant roccivod an anonymous lottor whilst at a meeting and 
rend it to those present). As to publication to an agent of tho plain till', see 
Jirunsioivk {Duke) v. Ilarmer (1849), 14 Q. B. 185. The only publication in that 
case not statute-barred wa.s tho publication to the plaintiff's agent, and this was 
hold to bo sufficient. It wa.s there said, jter Coi.Enfl)GE, J., nt p. 189, that tho 
defendant who on the application of a sti-anger delivoi-s to him the writing 
which libels a tiiird person publishes tho libellous matter to him, though ho 
may have been sent for the purpose of procuring the vrork by that third 
person.” Compare, however. Smith v. IToorZ (1813), 3 Gamp. 323 ^hich was 
not referwd to in Brunswkk {Duke) v. Ilarmer, snpra ) : and as to the effect of 
procurement of publication by the plaintifif, see Kiny v. W'nring (1803), 5 £sp. 
13; Weatherslan v. Hawkins (1786), 1 Term Hep. 110, cited in Sttirkie, Tauw of 
Slander and Libel, p. 381, which can bo explained on tho ground that tho 
^^asion was privileged. Privilege, it has been wiid, assuinos publication. 

(p) In Edwards y. Woatm (1602), 12 Oo.Bep, 35, it was held that no action on 
tl^o ease would lie against oiiu who sends a libel written in letter sealed and 
directed to the party Yibelleil without any other publication; but such offence 
is indictable; compare .B. v. H'egener (1817), 2 Staik. 245, In Phillips v. 
Jansen (.1798), 2 Flap. 624, it was hold that to sustain an action for a libel 
in A private letter, it must be proved to have been addi-essed to a third^pexson^ 
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1222> But though trriting is not in itself publication, the writer 
of A libel must be taken to understand what he has written, and he 
ought to do all he can to prevent it being made known to a third 
person ( 9 ). If, therefore, a libel is published which is proved to be 
in the handwriting of the defendant (r), there is a case for the jury 
whether the defendant caused it to bo pulslished, though no direction 
to publish it bo proved (a). 

1223. Although as a general rule even the writer of a libel is 
not liable civilly if addresses it to the plaintiff himself, yet if he 
addresses it to ue plaintiff knowing or having reason to know that 
it is likely to be ppened and read before it reaches the hands of the 
plaintiff, and it is so opened and read, the defendant is liable as the 
publisher (t). 

A person who knows or has reason to know that a document 
in bis ^Mssession contains, or is likely to contain, a libel is liable as 
the publisher if, intending to send it by post to the person libelled, 
ho by mistake puts it in the wrong envelope and thus communicates 
it to a third person (a). 


not to tho [wirty himself. But as to when it la addressed to a person wlioso 
oiork to tho knowledgre of the sGiidor is likely to open it, see note (o), p. UAH, 
ante, and note {p), p. 665, pouf. 

^q) See Pullmaii v. Hill A Co,, [1891] 1 (i. B. 5‘21, 0, A., per Lord Bkheu, 
M.U., at p. 527, and note (&}, p. 658, ante. 

(r) A liWlous paper, in tho handwriting of tho defeiuhint, found in Him 
house of the editor of a newspaper, in which the libel cuniplalned of o])poMrHl, 
IH admissible against tho dofendant, though several paiU have boon onised anil 
omitted iu the newspaper, if the passages erased do not qualify tho libel and 
tho iiiatlor as published in tho nuwspiqier is still libellous [Tarphy v. lUahvy 
(1866), 2 Bing. (n. c.) 467). 

(h) Jt. V. Aerfi/f (1869), 9 C. & P.462; and see Jliirditt v. Ahhot (1817), 5 
Bow, 165, 201, IL L., aQirming 8. G. (1811), 14 East, 1 ; (1812) 4 Tiiuul 401, 
Ex. Gh. ; Jitmd v. DovyUta (1866), 7 C. l^ 026. 'NVhere Ibo ])l-iintin to 
prove publication tendered secondary evidence, and tlio defendant pro- 
duced a diicimiont as the original, it was hold tlini tho judge was bound at 
that, stiigo to hear ovideuce on both sides ujuI to decide whether tho document 
oA'erod was the original, and ibur, if it was, secondary evidence was inadmissible 
{Boyle V. Wiseman (1855), 1 1 E.Kch. 660). As to evidence of the libel where 
a defendant has destroyed the original, boo Itainy v. Braoo (1872), L. li. 4 P. G. 
287. As to what amounts ti> sufficient identification of printed copies, see 
Fryer v. Oathercole (1849), 4 Exch. 262 ; Johnson v. Hudson (1866), 1 liar. & W. 
680. When the defendant pleads that the plaintiff published the libel, letters, 
not otherwise evidence, wiit^n by the plaintiff containing the same peculiarities 
of spelling us occur in the libel complained of aro admissible as evidonce that 
the libel complained of was written by the plaintiff {Brookes v. Tichborne 
(1850), 6 Exch. 929). 

{t) Qomeraall v. Davies (1898), 14 T. L. B. 460, C. A. ; compui-e Delacroix r. 
Thevenot (1817), 2 Stark. 66. As to patting the word *'])rivate” on letters, see 
Fidhnan y. JIvl A Co,, supra, per Lopes, Ij.J., at p. 529 : Moreover, the Mter 
was directed to the plaintiffs* firm " (instead of to the plaintiffs in th^ir 
individual capacity) '^and was opened by one of their clerks. The sender 
might have written * Private ’ outside it, in order to prevent it being opened by 
a clerk. The defendbnts placed the letter out of tlieir own control, and took no 
means to prevoKt its being openod by the plaintiffs* dorks ” ; and see note {o), 
p. 658, ante, 

(rt) See Fox v. BrockricA (1864), 14 I. G. L. R. 456; and on principle he is 
ait least civilly liable if, although he did not intend to oommnnionto the libel to 
tlie plaintiff or to anyone else, he transmits it, instead of a different dooument, 
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1224. If a letter is sent throagh the post it is primd fade proof, 
antil the contrary be proved, that the person to whom it is 
received it in due course (b). 

1225. A person publishes a libel vrho transmits it to the plaintiff 
or anyone else through the post on a postcard (c) or by telegrax^b (d) ; 
for this is presumed to involve communication to third persons 
before the libel roaches the hands of the addressee. 

1226. A person, even though he be not the maker of a libel, who 
Knows or ought to know that a document in his possession contains 
or is likely to contain a libel, must do all he can to prevent it being 
communicated to a third person. If he fails to do* so, and in con- 
sequence the libel is commuiiicaiod to a third person, he is liable as 
the publisher (e). 


tu a third porsun, and b}* bin ]jii.<ilake thus coiuiiLunicates the libol to a thiid 
perKon. Ah to criiuinal proueciilioiiH, see //. v. (lti96), o Mod. Bep. 1G3. 

Thoro P. wrote the libel at the dictation of another, lie afterwards kept it 
in Ills study, and siibsoqucntly by inintako delivered it to Jk instead of another 
]ia})or. B. traiismittod a cojiy of it to the Mayor of Bristol. P., afterwni‘d'< 
lieiiig exaniinod by the mayor, confessod that ho wrote tho libel, but said 
that he noithor composed nor published it, but only delivered it instead of 
another paper to B. P.’s servant, however, proved that P. sent Inm to 
the study lor a writing and that us he did not bring the ]>apcr sent for, 
fetched it himself, and being in the room only with Dr. JI. the libel was repeated, 
init he could not toll by whom, but he remembered tho first vc^rse. The couit 
said: ** it is true the delivering it by mistake is no publication, and if there was 
no other ovideiice against him but his own oonfeHsion tho whole must be takoii 
and not ho much of it as would servo to convict him. _ But when he sent hia 
servant to his study for a paper but fetched another, it is not material whether 
it was road by Ur. JI. or not ; for if tliat was the libel and read by oitlior, it is a 
publication.” 

(ft) ff a#Tff// v. IVarnn (IS.'ll), 1 (V. M. B. 2o0. Thf3 ju'uductioii of n letter 
«ith the seal broken and with the postmark on it is strong Pauke, B.), 

or at least primd favie {ihuL, per Alderkon, B.), evidouee tuat it was received by 
Mie addressee [ibid.), if a loiter containing a libel has itself the postmark 
on it, this is prmd fane evidence of it having boon published {fihiphy ▼. 
Todliiniter (Ib.iG), 7 (\'& P. bhO). 

(c) RMmon v. Jones (1.S79', 4 L. IJ. Ir. :;9l (ulioro it was hold 1-) be an 
actionable publication, and that the ]irivilogo w'hich might, in liivo circum- 
stimoes, havo covered a sealed Jetfoi' was no defence). 

(d) In WhitfiM v. South EasUm Bail, Co, (185S}, E. B. & E. llo, where it 
was decided on demuiTer that a corporation aggregate might be liable for 
(causing the publication of a libel, the publicatioii alleged was by telegraph ; 
uiid in WiUiamsoH v. Freer (1874), L. R. tt C. P. 39#, where it was hold that the 
ti'ansuiission unnecessarily by a telegram of libellous matter, which would have 
boon privileged if sent in a sealed letter, avoided the privilege, it was 
assumed that a transmission by telogiam involves publication to third persons 
before it reaches the addrossee. Where, however, transmission by telegram is 
the usual and reasonable course to adopt in the circumstances of the case, the 
luivilege is not avoided {Edmondson Birch A Co., Ltd., and Horner, [1907] 1 
k. B. 371, C. A.). 

(c) The statomonts in the text are based upon VizeteUy v. Jl/ffd/e’s Select 
JUbrary, Ltd., [1900] 2 Q. B. 170, C. A. (circulatiug libiury), and Kmmens v. 
rattle (1886), 16 Q. B. D. 3j1, C, A., per Lord Esher, M.lt, at p. 367 (vendor 
ornewspapore) ; soe also Day v. Bream (1837), 2 Mood. & R. 64^rter), and as 
to booksellers, the cases citod in note {n), m, 666, 666, aafe. In Emmcna v. 
Bottle, supra, the j^ury found (1) that the defendants did not know that the 
newspapers at the time they sola them contained libels on the plaintiff; (2) that 
it vfiis not by negligence on the defendants' port that they did not know there 
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Suer. I. A person ivho parts witii the possession of a document which 
In Ubd contains a libel is presumed to know or to have reason to know that 

Aotions, it contains or is likely to contain a libel, unless and until the con- 

trary is proved. The burden is on the disseminator of a libel to 
prove that it was not duo to any negligence on his part that ho did 
not know that the document contained or was likely to contain a 
libel (/). 

Civil liability 1227. A master is civilly (f/) liable for the act of publication by 
for pablica- his servant, although he may have had no actual authority, express 

lion by 
genera] ageuL 
or servant. 

was any libel in thb newspapers ; and (3) tbub the defendants did not know that 
the newspaper was of such a charautor that it was likely to contain libellous 
matter, nor ought they to have known so. Tho judgo at the trial on the&>(i 
ilndinga, ordored jiidgniont to be entered for tho liefendants, and tho Court ol 
Appeal dismissed tho appeal of the plaintiff. Lord Esuek, M.E., said: I 
u^ree that the dofendants are primd facie liable. . . . Eut the defendants 
did not compose tho libel on the plaintiff : they’ did not write it, or print it ; 
they only*^ disseminated that which contained tho libel. Tho question ih 
whether, as such dissemiuators, they imblishefl the libel. If they had 
known what was in the jiaiier, whether they wtro paid for circulating it oi 
not, they would have published the libel, and would liavo bt'Oii liable for 
so doing. . . . Eiit horo, upon the liudings of the jury, we must tako it that 
the defendants did not know that tho paper contained a libel. I am not 
prepared to say that it w«inld be sunujient for tbom to show that they dni not 
know of the particular libel. . . . Taking tho view of tho jury to be light, 
that the defendants did not know that the paper was likely to couluiu a libel, 
and still aiore, that they ought not to have known this, which must incuii that 
they ought not to have kno^»n it, having used reasonable care, tho case is 
reduced to this — that tho defendants wore inuocoiit dis.seininat()i's of a thing 
which they were not bound to know was likely to contain the libel." Tho above 
passage was quoted by A.L.SMjTir.L.J’., in Vizetellyy, Mudie'a Ma t Library^ Ltd.^ 
y900] 2 Q. B. 170, C. A., at pp. 176, 177 ; Emmena v. f Wfc ( 1885), 16 Q. B. J). 354. 
0. A., was followed by Itidyvjay v. Smith cfc jSow (1800), 6 L. E, 276, MulJon v. 
Smith Sm (1893), 9 T. L. E. 621 , and Martin v, Britiah Museum (Tint aiiea) (1S94), 
10 T. L. E. 336, as stated in the judgment of Eomer, L. J., in VizHelly v. Mudie'a 
Select Library , Lid.^ aupra, at p. 180. Tho result of the cases was thus 
Bommod up by Eo^sn, L. J. {ibid .) . ** 1 think that as regards a person who 
is not the printer or the first or main publisher of a work which contains a 
libel, but has only taken what 1 may cull a subordinate part in disseminating 
it, in considering whether thoie has been publication of it by him, the 
particular circumblanccs under which he disseminated tho woik must be 
con.^idored. If ho did it in the ordinary way of his biisinoss, tho lUkturc 
of the business and thu way in which it was cuiiductoil must bo looked 
at; and if ho succeeds iu showing (1) iliat ho was inni>ceiib of any knowledge 
of the libel contained iu the work dissemiiiatod by him ; (2) that there wac 
nothing in tho woik or tho circumstances under which it came to him or wa.-: 
dissominatofl by him which ought to have Ird him to siipnoso that it contuinod 
a libel ; and (3) that wlion the work was diHseiuiiiaied by him, it was not by 
any negligence on his part that ho did not know that it contuinod Uio libel', 
then, although tho dissemination of tho work by him was jtrimd facie a publica- 
tion of it, be may uovortboless, on proof of tho boforo-incntioncd facta, bo held 
not to have published it. But tho onus of proving such facts lies on him, and 
the question of publication or non publication is in such a case one for tho 
jury." As to putting the word “ Private *’ on a ieltor and thus controlling the 
mode of dealing with it, seo note (<), p. 662, ante. 

(/) See note /c), 

r^} But as to ino driminal linlnlity of a dofondant for the publiuution of a 
Lbol published without his authority, consent, or knowledge, and nut owing to 
want of due ruie or caution on bis part, s<to tho Liibci Act, I8l3 (H & 7 Yict. 
o» 96;, s. 7» Ayud note (jf), p, 663, and p, 743, jjuit, , 
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at implied, to write or publish a libel, and although the servant 
writes and publishes statements defamatory of the plaintiff which 
he knows to be untrue, if he does so in the course or scope of an 
employment which is authorised (h) ; and this doctrine is as 
applicable to incorporated companies as to individuals (i). 

1228 . Thus, the proprietor of a newspaper is answerable civilly ( j) 
for the acta of his servants or agents in conducting the paper, though 
he has nothing to do with the publication and the whole is conducted 
by his servants or agents. 


(h) Citizens' Life AHanrance Co, v. Browu^ [1901] A. 0. 423, 427, 428, P. C. 

(») A limited company is liable for slandor uttered by its Bei'vant in the 
course of his einployir.ent and for iho benefit of his employers [Finhurgh v. 
Moan' hmpina, Lid,^ [15)08] S. C. 928, following Ciimm' L\fc 
Co, V. aupra. As to corporations, see Glnsgtm Cor/jf^ution v. 

Lorim'^r, [1911] A. 0. 209, where the Hou&o of Lords held that the aver- 
inonts disclosed no gioiiiid uf action against the defenders (tho Glasgow 
Corporation). The priiiciplo of liability was in that case stated by Lord 
Lokkiuiun, li.G., at p. 214 : “If it was within the scope of his authority to make 
n statement on behalf of his principals fortboir bcuoiit, then tho pnncipals are 
liable for utterances in the course of inttking tliat etntemont/' As to the 
liiibilitv uf corporations and companies for libel, see also p. 617, ante, and 
note (9), I). 739. post As to the agenev of tho defendant’s wife, see note {h), 
()o0, VoT a case where it was "held that proof of a libel being in the 

landwritiug of tho dofondant’n daughter, who winte letters for her father in 
ooinin-'n casos, was not evidence of publication by the defendant to go to the 
jury, see UnrtUhtj v. Greening (1817j, 8 Taunt. 42. 

(/) /?. V. Walter (1799), 3 Enp. 21, per liord Kextox, C.J., who said 
cniniiuilly ” as well as civilly; hut see iu/ra. As to tho Newspaper Libel 
and llogi strati on Act, 1S81 (44 & 4 o Viet. c. 60), s. 15 (entry or extract from 
register of newspajior proprietors), see pp. 605, 66(5, po>d, suid note (f), p. 745, poai. 
J5y the Libel Act, 1843 (6 & 7 Viet. c. 96), s. 7 (commonly called Lorn Campboll’s 
Act), whoiiGver upon tho trial of any indictment or information for tho publi- 
cation of a libel, under the pica of not guilty, evidonco shall have been given 
which shall ostablisli a presumptive case of publicalion against the defendant 
by the act of any other person by his authority, it shall be competent for the 
defendant to prove that such pulilicatioii was made without his authority, 
consent, or knowledge, and that the publication did not arise from want of due 
care or caution on his part. As to the comTiion law, see note (lyb pp. 655, 656, 
(7afc. An authority from the proxirietor of a nowapa]>nr to the eaitor to publish 
what is libellous, in criiuinal cases, is not, as it formerly ivaR, a prosuroiition of 
law, blit is now a quostioii of fact. Before tho Libel Act, J 843 (6 & 7 Viet. c. 96), 
the only question of fuct was whether the defendant authorised the publication 
of tho paper ; now, in criminal eases, it is whetlipr tho defendant authorised 
the publication of tho libel. The production 01 tho paper wliich contains 
the libel, coupled with the proof that tho defendant is tho pro]^Tiotor, is 
pnmd facie evidence that he caused the publication, and the onus is on him 
to prove tho negative ; but when he has proved that tho literary department 
WHS entrusted entirely to an editor, the jury ought to be told that a person who 
employs another to do a lawful act is taken to authorise him to do it in a lawful 
and not in an unlawful manner. In some cases the mere appointment of an 
editor without supervision or control may involve an authority to publish 
libels, as if the paper was a calumnious papw ; but merely giving a general 
Aithority to an editor to conduct a paper is not jter sc evidence that the 
proprietor authorised or consented io the publication of a libel within the 
meaning of the Libel Act, 1843 (6 & 7 Viet. c. 96), s. 7* (-ft. v. HeShroak 
(1877), 3 Q. B. D. 60, (1878), 4 Q. B. B. 42, 60, &1, 60, 61, ivheie on the first 
and isecond applications by the defendant for a new trial, which were gnmted, 
Mblior, J.. dissented from ^e judgments of the court. (Oogxbitbh, O.J., 
anti Lose, J.) ) s see also JR. t. AllUm (1888), 16 Oox, 0. 0. 659, €. 0* B* AS Ss 
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the printet who aeuds forth u libel priutert by him is liable aS the 
publisher thereof ; and, if the printer and the editor of a magazine 
are sued for a libellous article contained in it, they are both liable 
for a libellooB illustration contained in the magazine, though it was 
not printed by the printer, provided that the illustration is referred 
to in the letterpress part of the libellous article (k). 

Though a libel printed by a printer Im not circulated, the printer 
is liable as the publisher for the publication to his compositors 
and other workmen (/). 

1229. The defendant is liable as the publisher of a libel if he 
requests, procures, or contrives the publication thereof to a third 
person ; and, if a defendant requests another to pnblish defamatoi-y 
matter, a statement of which he gives to him for that purpose, whether 
in full or in outline, and the agent publishes that matter adhering 
to the sense and subslanco of it, allhougli the language is to some 
extent his own, the defendant is liable as the publisher (m). 

1230. The person who publishes a libel cannot defend himself by 
showing that he committed what is an unlawful act at the request 
or by the order of another person. Thus, it is no answer to an 
action of libel that the defendant had the libellous statement from 
another and npon publication disclosed the author's name (ft), even 
though he believed it to be truo (o). 

1231. The mere delivery to a third person of a document which 
contains a statement defamatory of thu pluintiff in its plain and 

chargofl against persons rcspouKiblo for the puhlirMiioti of a iicwspupor, see 
further p. 746, post 

(A-) Watts V. Fraser (1835), 7 0. & P. 369. 

(1) See Baldv'tn v. Elphimion (1775), 2 Wm, lil. 1037, liX. Ch., criticisoil id 
Watts V, Fraser (1837), 7 Ad. & El. 223, 233, and see not© («), p. 656, ante. 

(w) Varkes v. Presvalt (1869), L. R, 4 Exch. 169, Ex. Uh„ per Monta(JUE 
Smith, Keatjsto, and IIanjien, JJ. (Eyles and Mellok, JJ., dissontin^^ in 
\rhich case Adams v. Kelly (1824), By. & M. 157, and //. v. Cooper (lS46)i 6 
Q. B. 533, were considered. Compvu'o It v. Hall (1721), 1 Str. 416. 

(w) De Crespitjny v. Wdksley (1829), 6 13nig. 392. No authority from a thinl 
person will defend a man af^auist an action brought by ti person who has 
suffered from an unlawful act {ibid,, per Best, 0. J. , at p. 405). As to slondor, the 
doctrine in Northampt&n's {Farl) Case (1612), 12 Co. Bep. }32, is now no 
longer law. The doctrine is thus stated in the note to Craft v. Jfoite (B>69), 
1 Wms. Sauiid. 310, 328, 329; ** So it is holdcn to be no justification to an 
action of slander to say, that such an one told the slander to tho dofondant. But 
if the person repeating the Zander at the same time mention tho namo of tho 
person from whom he hoard it, that may bo pleaded in justification to an action 
brought against the former.” It is no answer now to an action of slander for 
the defendant to show that ho named bis informant and believed tho tale to be 
true, unless he can show a defence on some other ground ; see M'Pluraon v. 
Daniels (1829), 10 B. & U. 263; Ward v. Weeks (1830), 7 Bing. 211; and 
Wathin v. Hall (1868), L. B, 3 Q. B. 390, per Blagjotjun, J., at pp. 400, 401, 
and per Lush, J., at p. 403 (quoted in notej/i), p. 668, poef), and the other oases 
cited in the note of the late Sir Edward Vaughan 'VVilliams to Craft v. Boite, 
supra, at p. 330. As to joint publication of libel, see note (a), p. 616, anfe. 
As to the liability of the original utterer of a slander which has been repeated^ 
see pp. 668, 669 ei seq,, post, 

{o) ’lidmany, Ains(te(1854), lOExch. 63; seealso BoMert'B y. Whytehead (1879), 
41 L. T. 588. If the occasion be privilege the question of belief in the truth 
of the statement Is material on the issue of express malice, but the belief docs 
imt create the privilege, < 
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popular meaning is, if there is no further evidence, proof of the Biot. 1. 
publication to the third person of a libel on the plaintiff. But if In 

the statement complained of is not read by or to the tUrd person. Actions, 

there is no publication to him of the libel complained of ; and, if Bniio^ 
the words require an innuendo to give them a meaning defamatory proof, 
of the plaintiff, it is for the plaintiff to prove the innuendo (p). 

1232 . If publication is contested by the defendant and there is Fnnction of 
any (7) evidence of publication by him, it must bo left to the jury i“»y- 

lo decide whether there was in fact publication of the libel by 
him (r). 

1233 . A defendant in an action for a libel contamed in a news- Diacoreiy of 
paper was formerly, in a bill filed in any court for discovery, and is 

now in the action of libel itself, compellable to make discovery of or 

the name of any person concerned as printer, publisher, or pro- proprietor of 
])rietor of any newspaper or of any matters relative to the printing newspaper, 
and publishing of any newspaper, in order the more effectually to 
bring or carry on any suit or action for damage alleged to have been 
sustained hy reason of any libel contained in such 'newspaper 
respecting such person. Such discovery may not be made use of as 
evidence or otherwise in any proceeding against the defendant, save 
only in the action in which the discovery is made (s). 

A certified copy of an entry in or extract froan the register of Copies of 
* entries from 

^ register of 

{p) tho In'gininiig of the passnge quoted Iroiii llio judgment in riillmm} v. newspapers. 
Jill I Co., [JWJl] 1 Q. IJ. r)2‘J, ( \ A., at p. 527, in note (o), p. 008, ante, where 
]iOrd KsiiEii Bsiid that puhlioiition is ^Mriiikiug known.** \vhoie a letter was 
ileluered folded up but uiifecahHl to a third person, who without reading it 
or allowing any olhor porwoii lo read it delivered it to the plaintill hiuibclf 
as lio had been directed, Loi'd Mi.LKXnoKouaii held that this did not amount 
to a publication which would support an action, although it would have 
suNiaiiicd an indiclincnt, as u publication to the paity h]'ni*«elf lends to a 
breach of the jioaco {Olnfterhuck v, Chaffvra (181U), 1 Stark. 471). It BceiiiH 
not to be siitticiont in Scotland to allege publication to an ainaiiueneis or a 
telegra])h cleik without further jiarticulars, on the gi'ouud, a]ipnrently, that, 
uccoiding to Scott Lsh law, words alleged to bo dofuuiatory cannot be regarded 
as publinhed to nn aiiiaiiuonsiH or n telegraph clerk, unless thoy conveyed to 
him some nioaiiing defaTnatory of tlio jdaintiti {Ktxina if- Sonn v. Stein Vo. 

(191)4), 7 h\ (Ct. of Sees.) 05). As to puhheation to u type- writer, office boy 
uud clerks, see supra, note (o), ]). 058, wUe. As to publioutiou to compositors 
Mnd others employed by a jainter, see note (a), p. 050, a?tte. Tho criticism by 
Lord I)knman, in Ihildmn v. K?pMusUm (1775), 2 AVm. HI. 1037, Hx. Ch. 

(r^co note (rt), p. 050, ante), was os to tho need of a piinter to require assistance 
ill all cases, not as to whether the coiniiositor and other BuhonUiiatc workmen 
employed would undcr.stuiid it. 

(f/) Jlfirding v. (Jreeniiiy (1HJ7), 8 Taunt. 42, 44 (whei*e tho plaintilT was 
non -suited). 

(?’) Jhid. Coiiiptaro It, v. {/Ion. It.) (1805), 7 Ea^t, 05, OS, 70; for 

examples, sc-e It. v. Lovett (1839), 9 C. & P. 462 ; Baldwin v. ElphtmUm (1775), 

2 Wm. Bl. 1037, Ex. Ch. ; B(md v. Douglas (1836), 7 C. & P. 626 ; Lelacs'oix v. 

Thevenot (1817), 2 Stark. 63. As to direct ing the j ury in criminal cases, boo It. v. 

IJolhrook (1877), 3 Q. Jk D. 60, refoiTod in note (y), p. 603, ante; B. v. Holbrook 

( 18 f 8 ), 4 a B. D. 42 . 

(s) Stat. (1830)6 & 7 Will. 4, c. 70, s. 19, re-enacted by the Newspapers, 

Pruiters, and Heading Hooms Bopeal Act, 1869 (32 & 33 Viot. o. 24), s. 1, as 
modified by tho practice under the Judicatui'e Acts. As lo intoirogatories in 
actions of libel and slander, see title Discoveky, Inbpeoi'ION, and Intekhoo^- 
TOBIE8, Yol. XT., pj). 51, 90 et sej., )10. 
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newspaper proprietors is oonclnsive evidence o( the contents of the 
register, criminal or civil, and is primA facie evidence of all mattere 
and things thereby appearing (0> 

Sbo'C. 2. — III Slander Actions. 

1234. A person publishes a slander of the plaintilT who speaks 
words slanderous of the pliiintid to or in the presence of a third 
person who hears them atid understands (a) them in a sense 
slanrlorous of the plain titf. 

1235. If in publishinR Uie slander such a person is merely repeat- 
ing what he has- heard, tliere is nevertheless a pulilication by him 
of that which he makes known to the third person (b). In such a 
case also it is clear that there has been a distinct publication by the 
original speaker of the slander to him who repeated it. 

But though the original speaker is responsible for the publica- 
tion by him to the person who repeated the slander on the issue of 
publication, he is not as a general rule responsible for its repetition (t V 

He is, however, responsible in certain exceptional cases (d) lor the 


(<) Seo titles Fa’idenck.VoI. XITL,p. 471; 1*kess and ParNTixo ; Newspaper 
Libel and ffogistration Act, 18HI (44 & 45 Viet. c. SO), h. 150. As to tho moiiuin^ of 
“ newspaper” and ” proprietor,” see notes and (p), p. 74 1. jmt ; ns to the duly 
of the printers and publishei's to make yearly returns, sgh Nowsptipor Jiiboluiiil 
Registration Act, 1881 (41 A 45 Viet. c. (50), s. 0 ; as to tho right (not tho duty) 
of a party to a transfer wherohy there is a change of ])ro]trietorship to make u 
I'etnrn ait any time, see ihid\ h. 11 ; and see further titles CopyitiouT anu 
L iTERAiiY PaoPERTY, Vol. VTIT., p. LH ; PiiEHS ANT» L^kiNTiNO. Tho stututorv 
provisions as to rcgiht ration of newspa])crs do not apply to any iiowspapor 
belonging to a joint stock compaiiv in corpora ted under the Oompanies Acts 
(Newspaper Libel and Registration Act, ISHl (41 & 46 Viet. c. 00), s. 18), 

(a) SlundoT con.-^irjts in the iipprohousiou of tho hoarors (Z'Vce^U70(ic/ y. Curley ^ 
(1610), Hob. 207, 20K); see al^ note (r), p. 010, aide, 
if)) See note (n), p. 004, ante. 

(c) The general rule that tho origiiial utteror \^ primd facie renponsiblo for 
its repetition was recognised in Ward v. llV/rs (ISOO), 7 Ring. 211 (approved in 
Claris y. Morgan (1877), 38 L. T. 354 and referred to by [iLN])LKY, Jj.J., in 
f^jieiyht y. Goanay (1891), GOL. J. (Q. B.) 231, O.A.), and J^arkins v. (1862), 
I II. & 0. 153. In Dree v. Maro^ennx (1881), 7 Q. R. D. 434, U. A.,llRAaiWELL, 
L.J., said, at p. 437, that tbeie was ample authority to show that a man is not 
liable for damage occasioned by a i-epotition of a slaiylor. 'riio statement, how- 
ever, means that primd /ari s he woiild not bo responsible. As to the exceptions 
from the general rule, see p.jB67, jfont, notes (d), in/ra, and (y j and («/), p. 607, poaL 
{d) Tho four oxcexjtional cases arc those which are onumerutr'd by r.0PES, L.J., 
in Speight v. Ovartag (1891), 60 Jj. J. (q. b.) 231, 232, C. A. ; see pp. 607, 668. 
ftoat, and the rases cited in the notes thereto. There A., the defondjint, falsely 
imputed unchastity to (1., tho ]>laintilT, uii unmarried wfuuau, engaged to bo 
married to D., by words spoken by A. iu tho presonce of B., tho mother of the 
plaintiff. B. repeated them to (1., tho plaintiff, who repeated them to D. ; 
D. broke eft the engagement. Loss of marriage is special dama^. An im- 
putation of unchostity to a woman was not then (as it is noi^ actionable 
per ae, in the sense that no spocial damage need he alleged or proved to make 
the defamatory spohen words actionable. It was held that tho action could not 
be maintained because A. did not authorise B. to repeat the slander to D., or 
intend that it should ^ reyeuted to 1)., nor was the repetition of the worde the 
natural result of their original utterance, nor was B. under a moral duty to 
repeat the slander to C., and 0. under a moral duty to repeat the slander to J). 
In that case, as 0. wae tho nlnintifl and knew whst she was saying to lb, it 
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repfitition if the slander is a defamatory sluteinont actionable per se. Shot. 3. 
or, though not such a statement, is a defamatory statement In Slander 
^vhich causes, as a natural result of the repetition, special Actions, 
damage to the plaintiff. The exceptional cases («) aro (1) where — 
the original speaker authorised the repetition to the third 
)) 0 .rBon (/), or (2) where the original speaker intended that the 
})erBOii to whom He uttered the slander should repeat it to the third 
])erBon ( f), or (8) whei'O the repetition of the slander to the third 
person ivas the natural result of the original publication to him who 
repeated it (//), or (4) where he to whom the original publication 

Hoems (liffifiult to iinderatiiini why aiivouG Bhould bo liable U) C. for ilio jiubli- 
cjitiun by C. of a Rtiitf-iiiPiit fU-J'ttiiiat<jry of liorHolf, even if pIio -was under a 
iiionil obli^nlion to repent the Btatonicut, unle^.s a clefemlaut ia in law liable for 
the pulilicrttinn by tbi- jilaintiff of a slander on the plnintifl when the plaintiff 
iH mulnr a inoral obli«:alion to jiublish it. Loi’Ks, L.iI., in that case, was of 
<)]iiinou that if then* liud licen a moral obligation on 1». to coinuninirate tbo 
sUiiulor to her (laiiebinr CJ., and (»ii the diiiifi;bter C. to communicato il to 1)., tbo 
(Icifundant would havo bsfo.n liable. It was said, however, by Lopks, IaJ., 
that the words coiM])luincil of w(»io untrue, and that li. must have known 
that they weio uiitruo and that thf-ro could not bf* any oblij^ation either 
on Ji fir C. to repeat them to J). In v. !i (1- li. D. 

2iJ7, C. A., liitAMWELL, Said, at p. 214: “1 wish to remark that a 

jici'Mjn may honesH}’ make on a particular occasion a ilefainatory stute- 
iiu nt without believing it to bo true, necau.'^o tho statement may be ot Biioh a 
rharaelfT that on that oceasitin it may bo jiropr-r to ctninrmnicaio it to a par- 
tuMihir pel -on wlio ought to he int'oriiiod of it.*’ Tho fact, however, that a 
niTiioiir is Ix'lievod by a perHon to bo uiilriio is in iiioftt capes strong prtaifi /(trie 
evnloiiic of exj’ross iiiulico on tho part of such a ]ierscm who n*poatd it on an 
occasion otherwise privih'god. Jn Speiffht v. (tosuftt/ (1891), GO L. J. (q. li.) 2,11, 

(1. A,, JjiNDliGY. L.J., at p. 2:i2, TetVrring to tho contention of counsel that 
clussert (2) and (.’J) ^soo the text, in/ra) w'cro exceptions to the rule in rarkivn v. 

( 1 8G2), 1 II. «S' 0. lull, to the effect that in the c'lso ol an iimuithorisod lopeti- 
tiuii of a Blunder it is not the person who utters the slander, hut the person who 
1 ‘epoats it, that £•< liable, hehl that there wus no evidence to uiiiiport tlmt view. 

(e) 8 po note (fO, p- GGG, aate. 

(/) Tho first and sociond oxcoiitiona rofeiTcd to by I/)i*Ea, L.J., in SpeiyJii 
V. Oo/inai/f fiupra, scein to bo founded on the following passage from 
Odgors on Libel and Slander, 2nd cd., p. 168, which was quoted with approval 
by JJlil)i)r,T3STON, lb, ill WIntney v. Moighai-il (1890), 24 Q. B. 1). G30, at 
p. €31 ; “ Where there ia evidonce that tho defendant, though he spoke only 
to A., intended uiid dc.sircd that A. should rojioat his wwds, or expressly 
requested him to do so, hero tho doroiulant ip liable for all tho coiiscquoiiccs of 
A. *8 ro})etitLoii of tho slauder, for A. thus bevomos the agent of tbo defendant. *' 

In JV/Ufney v. Mviynarti, supra, it was hold that a paragraph in a btotemoiit of 
idaiin, in un action for uu alleged libel nublished in a newspaper, stating that 
the defendant knew that tbo words published woutd bo and tbo same in fact 
wore ropeutod and published in other editions of tbo same newspaper was 
properly pleaded and ought not to bo struck out. So, too, in lirudhiiry v. Cooi)€r 
(18S3h 12 U. B. D. 91, it Wiis assumed that a staicTnciit of claim which alle^d 
that 1\ at tho request and by the directiou of the defendant falsel}' and 
muliciously spoke und published of and concerning the plaintiff’* certain 
slaudorous words there sot out disclosed a good cause of action. 

(< 7 ) See tho diclum of IjITTLEDALE, J., in R, y. Moore (1832), 3 B. & Ad. 

184, at p. 188, cited with approval in Whitney v. Mofgnard^ eupra, ^ 
If^nniARSTOir, B., at p. 631, to the effect that, if the experience of mankind 
must lend anyone to expoct the result of an action, he who floes the act will be 
responsible for Uiat result. It is sufficient ^at tho result be Hho natural and 
proDable result; and it is not essential that it should be tho natural and neces- 
sary or the natural and legal result. See Lynch y. Knight (18611, 9 H. L. Oas. 
fi77,per Lord WENSTiStDALE, at p. 600, where the nileB laid down bj Iioid 
ELL^moBOUOH, O.J., in rtcors ▼. (1806), .8 East, 1 ; 8 Smithy 
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Libel and Slandeb. 

was made was under a moral duty to repeat the slander to the third 
person (A). 

1236. The above statement is Framed in accorduTice with a judicial 
classification (i) of the exceptional cases in wliich a person will be held 
liable for the consequences of a repetition of a slander which he 
originated. The first, second, and fourth classes appear, however, to 
be instances of the third class which is based on a principle of law 
not confined to actions of libel and slander. Ou that principle a 
person is responsible for the repetition of a slander, whether action- 
able per sc or otherwise, originated by him if the repetition was the 
natural conseq^uence of his original utterance, provided Uiat, 
where the slander is one where special damage is of the gist 
of the action, ho will not be liable unless the special damage is the 
natural result of the repetition, and therefore the natural result of 
the original utterance of w'hich tlie repetition was the natural 
consequence. 

1237. The liability above discussed is to he uiuloi siood as con- 
fined to the burden on the plaintiff to establish the responsibility of 
the original uttercr on the issue of publication. The original utter^r 

11th cd., p. 521, wore criticiKcd ns bciii;? too re.>4tnotc(l. The stiitemont in 
Ward ▼. Weelcs (1820), 7 Bing. 211, per Tindal, C.J., at p. 2I»'5, that “every 
man must he taken to be iiiiswomblo lor the necebsaiy conaequonoos of hiLi own 
wrongful acts,'* is too narrow in tho jnesent stale of the law if itoxcliuh'S 
probable results. Sco Frawiai^e den Anphalten v. Farrell (ISSo), 

('ah. & El. 5G2 (where it was held tliiit tho wrongful refusal of a third party to 
fulfil a contract may give a right to special daiuugo for slander if such refusul 
be the probable coiisoquenco of the utterance of tho sloiider), and t^iienke v. 
Uufjhea, [1904] I K B. 128, U. A. (whore tho plaintifr failetl bornuso it did not 
a]jpeBr “in point of law** to bo a iiaturnl conseq nonce of the words spokon, or 
one wliich tho defendant could rensoimhly bo taken to have coiitoinplalod wboii 
ho spoko them, that tho plaintiil's ouqdovciv should disiiiit«.s hiiu). See aNn 
Speight V. Otmtay (1S91), 00 li. J. (a n.) 221, iJ. A., i*er Lixiu.f.y, ri.J.,at p. 222 ; 
and sec p. 720, pn^t. 

(//) Drrry v. Ilaudlnj (1897), 16 L. T. 202, referred to by hoiKS, L.J., 
in Speight v. Goanng, supra. In such a oano there is a distinct publica- 
tion by tho person wlio repeats tho slender being under a moral duty 
to do so. IIo would, however, be able to nvail hiiiisolf of the dofouco of 
privilege, if he woio sued. Tho statement of LorES, L. J., is confined to tho 
case of moral duty; but the samo principle applies to a legal, social, or moral 
duty, or indeed to the case \vhere tlie person who ropoats tho slander has a 
suf&cient interost in making the cominunication to the porson to whom 
he makes it to make tho repetition privileged so far ns ho is concoi-ned. 
As to privilege, see up. *677 d acff., post. The liability of a porson who 
repeats a slander has been well oxprc.ssc(l as follows: is no justifica- 

tion to a person, in giving curroncy to that which is injurious to the 
character of another, for him to say that he heard the statement made by 
another person. If he justifies at all, he must show that he made tho communi- 
cation under circuni stances that gave it a privileged character, that ho was 
justitied in making the communication, or that the wonls themselves, when he 
spoke the words, were tnio. It is not onough for him to say that he heard it 
from some other persmi” {Watkin v. Hall (1868), L. R. Q. B. 396, per 
Lush, J., at p. 403, and see tW., per Blackduhn, J., at pp. 400, 401, approving 
ATPherstyn. v. DanUh (1629), 10 B. & G. 263, per IiixaLEDALE, J., atpp. 272, 
273^. See also as to the liability of one who publishes a libel or slander 
which he did not himself contrives as distinguished from the liability of tho 
origin^ publisher on tho insue of puhlicutiont p. 661, anto, and the notes to 
Craft V. Boiie (1699), 1 Wms. baunOi 310, 

(•) bee p. 667, aafe. « 
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may, though reM|)on8ible on the issue of publication, nevertheless be afeor. t. 
entitled to judgment if he establishes a plea of justification or that the in BianAw 
original utterance was privileged. On principle it seems plain that Actions, 
if the original utterance was not privileged, and the original nlterer 
is resi)onBible for the repetition on the issue of publication, the 
original utterer cannot escape liability for the repetition on the original 
ground that the repetition was a privileged communication. Indeed, 
llie fact that the repetition could be successfully defended by the publication, 
person who repeated the slander, on the ground that he was under 
a duty to repeat what he heard to the person to whom he repeated 
it, is a ground for holding the original utterer to bo responsible for 
the repetition on the issue of publication. Conversely, the person 
who repeats an untrue statement which is d(‘famatory of the pluintiil 
cannot escape liability, if sued for the repetition, by showing that 
the original utterance to liim was privileged, if ho was under no duty 
to repeat the slander to the person to whom he repeated it, though 
he would he entitled to judgment on the ground of privilege if ho 
was under a duty to repeat the slander to the person to whom he 
repeated it, oven if the original sUiteinent to him was not 
privileged (j). 


Part IV. — Defences. 

Hmv, 1 . — Justification. 

1238. No action for liljel or slander will lie unless tlie defendant jnitiflpation. 
has falsely published of llio plaiulilT a siateiuuiit which is defama- 
tory of the plaintiff. The plaintiff must allege the publication, and 
prove it, if tlie publication is denied. The plaintiff must set out the 
statement, and if the words arc not libellous or slanderous of the 
plaintiff in tlieir natural and primary sense, he must, by an innuendo, 
assign a libellous or slanderous meaning, and unless the defendant 
admits the innuendo the jdaiutiff must prove it (k). The plaintiff 
must also allege that the sUtement is false, but since the law pre- 
sumes that a person is of good repiito unless and until the contrary nefence must 
is alleged and proved, the bui den is on the defendant of alleging be pleaded 
affirmatively (/) and proving that the defamatory statement which 

(j) As to tho liability of Iho person 'who repSats a slandor, see note (A), 
p. WiS, ante. The words in the text, if he was under a duty,” are to bo 
understood as covering all cases of intcrobl or duty which are included in the 
defence of privilege. As to privilege, see pp. 677 et ecti., post. 

(/ff) As to innuendoes, see pp. 6do et seq., ante. 

{1) See Bdt v. Lawes (1882), ol L. J. (q. b.) 3 u 9 . As to pleading justification 
hofoTO 1852 and after 1852 up to the time of the Judicature Acts, see iho notes 
of Serjeant Williams and the late Sir E. Vaughan Willitims to Craft v. Ihite 
(1660). I Wms. Saund, 310, 327 et arq.^ and the cases there cited. See also 
millon and Leake, Precedents in Pleading, 3rd (ISOS) ed., p. 723. As to 
Reading fair comment, see Penrhyn y. Licmaed VictunUers' Mirror (1S90), 7 
T. L. 11. 1, where tho dofeiidanta "pleaded thus: — (2) They deny 
that they published the said words falsely or maliciously or with any of 
the meanings in the statement of claim alleged or with any defamatory 
meaning. (3) The said words without the alleged meanings are not 
def^atory of the pluintiif. (4) lu so far as they consist of allegatiozii 
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the defendant publislied is true. The defence of truth is only 
required on the assumption that the defendant has published a 
defamatory statement. It may be pleaded as the sole defence, or it 
may be pleaded alternatively to the ivhole or part; but it is a 
separate defence, and must not be treated as part of the issue of 
publication. The allegation in a defence of the truth of the state- 
ment complained of is called a defence of justification. 

1239. The defence of justification confesses the publication of the 
statement justified or so much of the statement as is justified, and 
asserts that it is true in substance and in fact. It is not necessary 
for the defeudanli to justify, and it is not permissible for him to 
justify, that of which the plain till does not complain. It follows that 
the defendant may not set out a version of the statement which differs 
materially from tlie statement set forth in the statement of claim and 
justify that version. He must for the purpose of jastifi(.ation accept 
the plaintififs version of the statement, or PAstatement which is in sub- 
stance identical with the plaintiff’s version (/a). 

of fact, tho said words are true in suhstanco and in fact, and in eo far as 
they ennsist of expressions of opinion they are fair commonte made in good 
faith and without malice upon the said facts, which are a matter of public 
interest.” Tho Divisional Court said that para. (2) must bo amoiicled by striking 
out tho words “ falsely and maliciously ” and inserting tho words “ as alleged, *' 
and para. (3) must be amended by inserting the words “ if defamatory do not 
refer to tho plaintiff,” and that para. (4) must romaiii, but particulars inu.st bo 
given. As to the plea of fair comment, see, fuilhor, UV/W-ir {Peter) <fe SoUf 7 Ad, 
V. Ilodtjsov^ [1909] 1 K. 13. 239, 247, 0. A., and;. note (o), p, 700 , post. As to 
discovery and iiitorrogatorios, see, generally, title Disco veky, iNsrEC 110 X 1 and 
JxTEEttOOATOTiiES, Vol. XL, pp. 99 €i set]. As to discovery of documents, see 
also Kent Coal Concesaion^ Ltd, v. Dwjuid, [1910] A. 0. 452 ; affirming [1910] 
1 K. 13. 904, 0. A. As to interrogatories, see also the cases ciled during argu- 
ment before tho full court in Maaas v. Gas Litjht and Voice Vo., [1911] 2 K. D. 
643, C. A., and those refon-ed to in note (1), pp. 712, 713, post. 

(m) *' The law is plain that, if you wish to dispute the sense given to the 
words in the libel, you must do so by the ploa of nut guilty, and if you wish to 
justify you must confess and avoid ” [Bremhridtja v. Latimer (1864), 12 W. B. 
878, per Dyles, J., at p. 879). '* That is a clear and concise statement of the law 
as it was, and though tho forms of pleading have been altered the substance of 
the rulois still the same ” (Jiaaaam v. Budfje, [1893] 1 Q. B. 671, per Lord Colb- 
bidoEiG. J. (during argument), at p. 674). In the lat ter case tho defendant pleaded 
to tho statoment of claim, sotting out defamatory words alleged to havo been 
Bpokon by the defendant of the plaintiff, that he “ did say the following words,” 
and proceeded to set out his own version of what he said, which differed 
materially from the words s^ out in the statement of claim, and then alleged 
that the words spoken by him wore tnie in substance and in fact, and were 
spoken on a privilo|^d occasion. The defence was struck out as embarrassing and 
tending to prejudice the fair trial of the action. In lirembridge v. Latimer, 
Bupra, the declaration set out part of a newspaper article accusing the plaintiff 
of base and ungrateful conduct. The defendant pleaded that words in the 
article charging bribe^ were omitted from the declai-ation, and set out and 
justified the whole artime. It was held that those pleas were rightly struck 
out as being calculated to prejudice, embarrass, and delay tho fair trial. This 
decision was approved in Waikin v. Ifall (1808), L. B. 3 Q. B. 396,jper Blaob# 
liUAX, J., at p. 4.02, Vbcause, a portion of the newBX>aper being set forth in the 
dedaration with an innuendo, the defendant end^voured to show that if the 
whole avtide was takeut the plaintifl would have had a different cauee of 
action, and he sought, his plea, to set out the whole article, and so to 
iiistify it as true in fact. That was irrelevant to the question at issue, whethes 
bo bad. publidied the Ubol charged in the declarationf , . 
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The dofendant may jaetify the statement alleged by the plaintiff Smt. i. 
to have been published in the meaning assigned to it by the plaintiff Justiflea- 
by an innuendo ; for in that case the defendant is justifying that tioP* 
of 'which the plaintiff expressly complains. Further, whether Defendant 
there be an innuendo or not, the defendant may justify the must not 
statement alleged by the plaintiff in the natural and primary sense in*a 
of the words set forth in the statement of claim ; for, if the other than the 
plaintiff has pleaded an innuendo and fails to establish it, he may natural leiue, 
fall back on the natural and primary meaning of the words ; and 
if he has pleaded no innuendo, he must rely on their primary genaeanigned 
and natural meaning. byplaintifi. 

The defendant, therefore, may justify the statement set forth in 
the statement of claim either in the sense expressly or in the sense 
impliedly complained of, or in both senses (u). But he may not 
assign a meaning to the plaintiff’s version of the statement which 
differs from the natural and primary meaning of the words and 
from the meaning specially assigned by the plaintiff, and justify the 
statement set forth in the statement of claim in that sense; for that 
would be justifying a moaning of which the plaintiff does not 
expressly or impliedly comi^lain (o). 

1240. Farther, the defendant may not justify a part only of a Defendant 
libel or slander, unless he can show clearly that the statements are justify 

severable (p). Whore the charge complained of is not severable in ® 

complaint 

clearly 

(n) Thin is confession and avoidance within the meaning of the rule referred to severaV^. 
ill note (m), p. 670, anit. Commonting on the Common Law Procedure Act, 1852 

(15 & 16 Viet. c. 76) B. 61 (the substance of which is still law), Blacjcbuax, 

J., ill Waikin v. Uall (1868), L. K. 3 Q. B. 396, at p. 402, said that the 
legislature thereby enacted that a declaration contHiniiig one count for libel 
or slander with an innuendo that the words wore used in a particular meaning 
should be taken as if there were two counts, one with the innuendo and one 
without the innuendo, if the plaintiff proved either it was sufTiciciit, and that 
it followed that a defendant might plead a justification as to the words with the 
moaning in the innuendo, and also as to them without the meaning. 

(o) That would not l)o confession of tho plamtiff’s case, but the ooufession of a 
case of complaLut made for the plaintiff by the defendant and the avoidanco of 
the complaint so invented by the defendant contrary to the rule ; see notes (m), 
p. 670, ante, and (n), snjtra. Under the present system of pleading the publica- 
tion may be traversed, also the alleged moaning of the words, or the i>loa that 
the words have a defamatory moaning; but the defeuco of justification is then 
an alternative defence which for the purpose of that defence confesses and 
avoids. As to pleading, generally, see title Plsaikxo. 

( p) There is a string of authorities to this effect {lUuaam v. Budge, [1893] 1 
Q. B. 571, per A. L. Hmith, L.J., at p. 576). Thus, where tlie d^endant 
published that the plaintiff, a proctor, had been suspended three times, per guod 
his neighbours were led to think ho hod been ^ilty of extortion, a pica that hn 
had been suspended once for oxtoition was held bad {Clarkson v. Lawson (1829), 

6 Bing. 266, uistingui^ng Edwards v. ^e/2 (1824), 1 Bing. 403). Suh^ueiitly 
the defendant put m a plea to one of tho said suspensions that the plaintiff had 
been once suspended by Sir J. Nicholl, and it was held that tho libellous matter 
was thus divisible and the plea an answer as to part {Clarksim v. Lawson (1830), 

6 Bin^. 587). Compare Clarke v. Toeylor (1836), 2 Bing. (n. O!) 654 (j ustification of 
a portion of the statement which contained distinct ohai^es) ; and contrast Rdkeris 
V. Brawn (1834}i 10 Bing. 519. In v. Lawson (1838), 5 Bing. (n. o.) 66, 

the justification, though pleaded to the whole notion, was insufificiont. Where a 
count alleged that the pfaintiil was an apothecary and charged the defendant 
witi^ having said be " (the plaintiff) “ has given my child ^ much mercury 
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Libel and Slander. 

its naturo, the defendant must justify to the full extent of the 
oharfie. Thus, upon a charge of murder, it would be no defence to 
allege that manslaughter had been committed {q), or, upon a charge 
of crime with aggravating circumstances, to allege the commission of 
the bare crime, if the additional circumstances would be libellous (r). 

1241. Assuming that the part is severable from the whole, the 
defendant must make the separation, so that the court and the plaiiitid 
may see with certainty what portion the defendant means to 
justify (s). If the part not justified is defamatory, the defendant 
is liable in damages for that which is loft uncovered by the 
justification (/). . 

1242. lint a justification of the truth of the substantial imputation 
in a libel is not necessarily insufficient where it does not extend to 
every einthet or term of general abuse which may be found in the 
description or statement of such imputation (u) ; and unless the 


and poisoned it,*’ aplf^n iliaithe plaintiff did pvo tlio child too much inerciiry was 
hold had {Ktlmll v. lUmrll (181*2), 4 Man. & Or. lOiK)). I’ho defomLiTit does not 
sever one distinct portion from sinother, and profess to answer such portion, us 
in f^tarkdon v. Law&ou (1880), 0 Bing. o87 ; but he abstracts certain words found 
in the thii'd count, and only professes to answer the charge conveyed by those 
words, the adiniiiistoring of iin excessive quantity of mercury, but not siicli an 
exef‘S.sivo quantity an poisoncfl the child. Tho plea is bad, therefore, as noithor 
confesaing nor avoiding the alleged slander’* {K*hfiU y. liimell, aupra, at 
p. 1100). A.S to an iusufficiont juntitlcation of an ullegution of want of pro- 
fessional experience, see Botierdl v. Whyteliead (1870), 41 L. T. 688. As to 
justillciition of ]mrt of the btatomeut, see also j>. 074, poat. As to the mitiga- 
tion of the strict rule in modem practice, nee Zie.renhery v. Lahondierc, [1808] 
2 Q. B. 183, 0. A., ptr Lord Ksiiku, M.B., at p. 180, quoted iu nolo (Q, 
p. C7G, ptjs^, 

(a) Vlarksfm v. lAiwaon (1830), 6 Bing. oS7, TinTjal, C.J., at p. 693. 

(/•) IJdsham v. Blackwootl (1861), 11 tJ. B. 111. 'Uhiis a chargo of killing an 
aiitagonist in a duel under cireum.stancos rm^oUitig to a mun of honour is not 
justified by a defence alleging simply killing in a duel (f7>ui.). Nor is a charge 
of quitting a town under circumstance.^ showing an intent to defraud credilorH 
sufficiently answered by a defence of quitting which is coiiHistent with an 
a1)sence of intent to defraud (O'Brien v. Bryant (18*l(>), 16 M. & W. 168). But a 
complaint that a railway company printed and piihlisliod that the plaintiff was 
charged at i)otty sessions with having travel Jod on a railway without first i)a}qng 
liis fare and was convicted in a |>enalty and costs, ** meaning thereby that the 
plaintiff had attempted to defraud the company,” was sufficiently answered by 
pleailing that the plaintiff was charged and convictod as in the declaration 
mentioned without exprcssly^ustifying the innuendo, tlio onlyoffenco of which 
the court had cognisance being for travelling without previously paying the 
fare “ with intent to avoid pavmont thereof ’* (Bigtjs v. Great Baitern UaiL Co. 
(1868), 18L.T. 482). ' 

(«) Siilee y. (1806), 7 Eii.si, 493, per Lk BL.iNC, J.. atp. 607, approved iu 
Clarkson v. Lawson^ supra, per TrXDAL, O.J., at p. 593. The woras in tho 
text and the plaintiff ” ai'e added. The modern practice is chiefly concerned 
to see that the plaintiff shull know the^ moaning and the extent of the 
defence that he may not be taken b)r surprise. As to treating a general jilea 
118 if it applied to each part of the claim where the defendant fails to prove th% 
whole to be true, see 'Xiersnherg v. LahoucherSf supra, and note (2), p. 676, post. 

S Clarke v. Tnylar (1836), 2 Bing. J[n. c.) 654, per Tinual, O.J., ut p. 665. 
ire the pirt omitted from the ju^incation is ambiguous, the court will not 
coiistme it, if the plaintiff has not put a construction on it, and will refuse tfl 
enter o verdict for the plaintiff on the part not justified {ibid.). 

(e) Atrriam T. ffarmsr (1837), 3 Bing, (N* o.) 76P, 767, • 
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diBcrepancy between the sMtoment complained of and the matter Swr. l. 
justified is so great that the defence of justification ought to be Jnstifioa* 
struck out, the question for the jury is whether the defendant’s tion. 
account is substantially correct (a). 

1243 . The libel must be understood with reference to the subject- Subject- 

matter, and a justification which covers the libel considered in muttotobe 
reference to its subject-matter is sufficient (h). oouMdeied. 

1244 . The modern practice as to pleading (c) a justification is The teat 
that the defendant who justilies either an isolated or a general 

charge must make perfectly clear what ho is justifying and what particulars are 
case the plaintiff has to meet. If the libel comjiflained of makes sufficient, 
only an isolated cluirgo against the idaiiiiiff, clearly and precisely, Plaintiff must 
so that the plaintiff would know, if the defendant avers simply that a"ain8t1u?m 
the statement complained of is true, what charge he has lo meet ^*^*^**^ * 
and the particulars of the charge, the defendant who thus simply 
avers thereby furnishes sufficient particulars. If, however, par- 
ticulars of the justification are required to prevent the plaintiff 
being taken by surprise, they must be given [d). 

1245 . "When a general charge is made against a man, the defen- Justification 
dant must state specifically the facta on which ho relies as supporting 

the charge which he justifies, in order that the plaintiff may know 
what facts ho has to meet and have an oiiportuiiity of denying them(c). 


(а) See Alexander v. North Ka»Urn Hail. Co. (ISGo), 6 15. & S. 340 ; compare 
Otn/nn w. tioufh-JSai*{crn Hail. Co (IsC)S), 18 L. T. 738. 

(б) ThuH, where adeclarutioii alleged that the plaintiff was cashier to a person 
to whom the defendant WTote, saying of the plaintiff, I coiicaivo there ia 
nothing too base for him to bo guilty of,” a plea that the plaintiff signed and 
delivered to the dcfoiidaiit an I. 0. U. and afterwards falsely and fraudulently 
denied his signature was held sullicient justification, the plea averring that the 
libol was written and published solely in roferenee to that trausactinii [Titthe v. 
Cooper (1857), 7 E. & 15. 830). 15iit the rule in the text must not be taken to 
Bdiictioii a plea of ju^tifirution to tho words in a sense which is neillior the 
pritiiary seuno nor the secondary souse assigned to the words by tho plaintiff ; 
see p. (371, ante. 

(c.) As lo pleading generally, seo title PLEAUixa. 

(*/) Seo 11. S. 0., Onl. ISl, r. 15. 

(e) Zierenl)€rg \. Lnboucherc, M893] 1 Q. 15. 1S3, C. A. As to the history of 
the practice, seo 7*5^/., per Lord Estiek, M.IL, atp. 186; notes to Cra/t v. Iknte 
(1669), 1 Wms. Saund, 310, and llullen and Leake's Procedonts of Ploadiiig, 
3rd ed. Tho following cases aro still important, as the substnnee of the practice 
has not chang(id :-^'Atiaon v. Stmrt (1787), 1 Term Hep. 748, pe-r AaiinunsT, 
J., at p. 752 (a passage quoted with approval m Zicrenberg v. Lahouchere, aupra\ 
where it was said, ** When he took upon himself to justify generally the charge 
of swindling, ho must be prepared with the facts which constitute (he charge ; 
then he ought to state those facts specilicBlly, to give tho plaintiff an oppor- 
tunity of denying Iheiii, for tho plaintiff oazinot come to tho tn'al prepaied to 
justify his whole life”; Ilickhihvthom v. ^racA (1842), 10 M. & W. 361, psr 
Parke, B., at p. 363, and the Htatemont of Aluerson, 15., dining the argument 
{ibid., at p. 363) that the plea ought to state the charge with the same precision 
as^an indictmont; Newiruni v. Bailey (1776), 2 Chit. 665 ;* Ildmea v. Cetleshy 
(1809), 1 Taunt. 643; Jonea v. Sierras (1822), ll Price, 235.* In Gourley v. 
Plimaoll (1873), L. 15. 8 G. P. 362, the court expressed tho opinion that the more 
convoiiioTit course was that a ploa of justification in general form should be 
allowed with full particulars of the matters intended to be I'elied on in justifi- 
cadoji See also Jonea v. Bewiche (1869), L. B. 5 C. P. 32, and Odger y. Mx/rtmmr 

B.L.— xvin, a 
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(undated) (unreportod), referred to by Bovill,O.J., in Ootirhyv, PlimaoH (1873), 
L. B. 8 d F. 362, where Behrens v. Allen (1862), 8 Jur. (n. a.) 118, O^BHen v. 
Clement (1846), 16 M. & W. 169, and Gregory v. Brunswick (DuA-e) (1843), 6 Man. 
& G. 206, were cited for the plaintiff. The Bubstaiice of the practice is that the 
plaintiff ia entitled to know what charge is made against him and the facts, 
as distinct from thb evidence, which are alleged by the defendant as supporting 
the charge. See B. S. 0., Ord. 19, rr. 4, 6, 7, 15. In Zierenherg y. Lahoucheri, 
] 1 Q. B. 183, 0. A., the Court of Appeal held that the justiheation for want 


of siiihcient particulars was not a well-ploudod defence, and that until there was 
Budi a defence there could be no right of discovery in the absence of some 
special relation l^etween the parties, such, for instance, as that of principal 
and agent, or other special circumstanoeR. As to the modem practice as to 
particulars, sco also Hetmesay v. Wright (18K8), 67 L. J. (q. B.) 594, 0. A. ; 
Markham v. Weriiher^ Bed iSt Co. (1902), 18 T. L. B. 763, ll. L. ; Devereux v. 
Clarke Jt Co., [1891J 2 Q. B. 582, C. A. (where plaintiff complained that defen- 
dants, in reviewing his book, said that plaintiff was by his own confession a 
Jiar, and the defenmiiits, who justihod, were ordered to specify in their particulars 
the passages on which they intended to rely). As other examples of insutfi- 
cieiicy, see Hickinbotham v. Leaek (1842), 10 M. & W. 361 ; Jlofmta v. Oateahy 
(1809), 1 Taunt 543; Uruion v. Downea (1859), 1 F. & F. 668; Edmonda v. 
Walter (1820), 2 Chit. 291. As to the distiTiction between a plea of justification 
and a plen of fair comment, see Dighy v. Financial News, Ltd., [1907] 1 K. B. 
502, C. A. (wlioro the |)ai'ticnlars ask^l for were refused), and note (a), p. 700, 
vast. Where tho defendant pleads “justification” and “fair common t,*' the 
latter question does not arise if the foimer pica be proved (Dakhyl v. Labouchere 
(1907), [19081 2 K. B. 325, n., II. L. ; and see Hunt v. ^SYar Newapaper Co., Ltd., 
[1908] 2 K. B. 309, C. A., and Walker [PtUr) tfc Hon, Ltd. v. Ilodgaon, [1909] 
1 K. B. 239, 261, 262, C. A,). The rule that a defamatory statomout cauuot 
be justified when the same person has alleged tho facts and commented on 
them, unless both the facts are true and the comnioiits thereon are fair, does 
not apply where one person alleges the facts and another commeniiS on them 
{Mangenay, Wright, [1909] 2K. B. 968, per riliLLlMOios, J.,atp. 975). 

(/) flee J'Anaon v. Stuart (1787), 1 Tenn Uep. 748, 752). 

(g) As to striking out particulars, seo Markham v. Wernhf^r, Beit A Co., 
supra (where the House of Lords held that the defendant wiua bound to 
support his justification by facts stated distinctly and with the same 
particularity as in a criminal charge). Compare IlivhinhGtham v. Leach, supra, 
per Alderson, B., at p. 363, cited in note (e), p. 673, ante. As to pleading 
justification to the words “ convicted felon " and “ felon editor,” see 
Legman v. Latimer (1878)|. 3 Ex. 11. 352, C. A. (justification held to be bad). 
Where the defendant pieced a justification us to all of the libel except 
the heading “ horse stealer,” setting out the soveral circumstances of suspicioD 
related in the libel, but the declaration alleged that the libel was intencM to 
convey a charge of felony, and this intent was not denied by the plea, it was 
held that the statement of circumstances of suspicion to excuse part of the 
libel was not a sufficient justification iMountney v. Watson (1831), 2 B. & Ad 

(A) Fleming v. Mlar (1889), 23 Q. B. D. 388, where the defendant admitted 
• the publication of the words but denied the innuendoes, and pleaded that to the 
extent of the facts* thereinafter pleaded the words were true in substanoe And 
in fact. The ^ei^ence then set out a number of facts, and finally contein^ an 
adral^n that the words were not wholly justified by the said facts and paid 
40ff. into court in satisfaction of the plaintiff’s claim. The ddenoe was struck 
out not only as oontraiy to B. 8. 0., Ord. 22, r. 1, but also os being embarrassing 
^ the ground that the defendant by his pleading admitted that be had gone 
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1246> If tho dofdndant mado a statemont, whathar in 'writing or AKff< !• 
by word of _ mouth,- which is defamatory of the plaintiff, it is Jnstifleft* 
no justification, or not sufficient justification, that the statement tionf. 
purported to be made on tho relation of another, and that it had, in j hTT* 
fact, been related to tho defendant by that other, even though the stoteiMilu 
defendant disclosed the name of his informant at the time or P"‘ 
subsequently at the earliest opportunity. The defendant who 
justifies the statement must allege and prove that the statement ^orts^ 
which was made to him, and which he published, was true in theiike. 
substance and in fact (t). 

1247. The burden is on the defendant of satisfying the jury that Proof of 
the statement which is justified, or so much, if it b’o divisible, as is 
separately justified, is true in substance and in fact. If the 
statement complained of impales the commission by the plaintiff of 
a criminal offence, the defendant, to succeed on his plea of justifica* 
lion, must prove the commission of the offence charged as strictly as 
if the plaintiff wore being prosecuted for the offence (/c). In other 


too far, but did not montion in what respoct or to what extent ho had gono 
loo far {Flemintj v. Dollar ^889), 23 Q. B. J). 388, 393). The right to plead a 
justification to part of a divieiblo libel was tliere recognised {ibvJ., per Lui’d 
COLERIDOK, C.J., at p. 392, citing in support of that proposition MowUrtey v. 
Watson (1831), 2 B. & Ad. G73 ; AT Gregor v. Gregory (1843), 11 M. & W. 287 ; 
and ciiticising the dicta in It. v. Newman (1853), 1 E. & B. 558). For an iiistanco 
of a justification as to part which was held bud, seo Hmith v. Parker (184*1), 
13 M. & W. 459 ; and see note (p), p. 071, ante. 

(t) See note (n), p. 604, ante, aiid iioto \li)^ p. 608, ante. As to mitigation of 
damages, see pp. 724 et seq., post. As to tho dofonoe of privilege for fair and 
uccurato reports, see pp. 691 et seq., post. As to pleading and paiticulars, see 
Jfennessg y. Wright (1888), 57 L. J. (q. B.) 594, C. A. (referred to note (7n), 
p. 676, post). 

(It) Chalmers v. Bhachetl (1834), 6 C. & P. 475 (forgery) ; Widirnrti y. Harmer 
(1839), 8 G. & P. 695; lioherU v. Richards (1862), 3 F. & ¥. 507 (charge of theft 
by seivant in giving away master’s bread] ; as to strictnoss of pleading, compare 
Jiickinbotham v. Leach (1842), 10 M. & W. 361, per Aldersox, B., p. 363 
(where the charge complained of was duffing). See also Markham y. Wemher^ 
Beit A Co. (1002), 18 T. L. R. 763, li. h. (referred to note (7), p. 674, ante), 
where the particulars of justification were struck out. But wliore the plain till 
charged, as a libel upon him, a notice, published by a railway company, 
which stated that he had been convicted by justices of an offence against the 
defendant’s bye-laws and hned witli an alterfiative of three weeks* imprison- 
ment, and the defendant justitied and the alternative in the conviction was 
roally fourteen days, it was held that it was a question for the jury whether 
the statement charged as libellous was or was not |ubstantially true and that 
the inoocuracy did not aa a matter of law make the statement necessarily 
libellous, that the conviction was described with substantial accuracy and truth 
in the statement complained of and in the plea was held good {Alexander y. 
North Eastern Hail. Co. (1865), 6 B. & S. 340); ainl see Gwyiin v. South-Eastern 
Rail. Co, (1808), 18 L. T. 738 (alternative to a small fine three days' imprison- 
ment, described as an alternative of imprisonment with hard labour). It was 
further alleged in AleixandeT v. North Eastern Bail. Co., supra, that it was not 
necessary to plead that the conviction was still subsisting, Cuddington v. 
Wilkins (1616), Hob. 81, being distiugiiished on the ground that a pardon had 
hew granted, and Coorbubn, C.J., in AlsoBander y . North-Eastern Rati. Co., 
supra, at p. 344, stating that if the conviction had been quashed should have 
been pleaded. As to fair and accurate reports, see pp. 694 et seq., post. Aa ui 
admitting evidence, though no particulars of justiftoation have been given, wbete 
plaintiffs have never applied for particulars, see Bewson v. Cheve, ^1904] 
3 X* Ri ed6| Cl 4ipa 
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cases the proof required is, perhaps, less strict (I) ; but the defen- 
dant must satisfy the jury that the statement justified is sub- 
stantially true, though the proof does not establish every little 
detail. If the statement complained of is that the plaintiff has 
been guilty of habitual misconduct, the defendant does not dis- 
charge the burden on him by proving one isolated instance of such 
misconduct. 

1248. AUliongh in strictness a defendant who pleads generally a 
justification of the whole libel is bound to prove the whole to be 
true or fail altogether, yet, where the statements in the claim can be 
treated as separate libels, the court may treat the general plea as if 
it applied to each part of the claim (m). 

1249. Where in an action for libel pleas of justification and 
privilege are set up and tlio defendant fails as to the plea of 
justification, and judgment is given for him on the plea of privilege, 
the plaintiff is not entitled to the costs of witnesses whose evidence 
does not relate exclusively to the plea of jusLificalion (a). 


(Z) As to proving every inatorial pavtirular, see Mertwr v. Lht/il (1SU4), 2 
B. A C. 678 ; Cor?/ v. /ioa^Z (1660), 2 211. Ilut in an action by a bolicitor 

for libel a idea justifying a charge of having discloRccl coniidenlial cominunica- 
tions may be supported by proof of tho disclusuru of communications made to 
him by hia clients which aru nut so strict ly privileged as to prevent his oxiami- 
natiou as a witness (J/oore v. Tamil (1866). 4 15. & Ad. 870). In Zitrenbtni v. 
Lahnuchere, [lb93] 2 Cl. B. 18*5, 0. A., the modern pructico was thus stated by 
Lord Esueu, M.II., at p. 18G : ** Strictly bpcaking, tho defendant, having 
pleaded generally a justifiaiiioii of the whole libel, would be bound to prove 
the whole to be true, and if he failed in doing so, it might bo said that his 
plea of justification failed altogether. That would havo been tho old practice ; 
but that seems to ho too strict a view of the rights of tho parties to tuKC at the 
present time, and 1 think wo ought to treat flie case as if the statements iii tho 
claim were statemoiits of .ooparate libels and the general plea of j uslihcutioii as 
if it applied to each part of tho claim.'’ As to tho oiToct of pleading a justifica- 
tion on tho quebtiou of express maliro and damages, bce note (/c), p. 717, jhtst, 
find p. 723, poot. As to giving ovideiico in luitigution of damages, see pp. 724 

€t 80 (/., pvbt. 

(m) See ns to this the statement of the modern practico by liord Khiieh, 
M.B., in Zitrenherg v. Laboachere, supra, at p. 186, quoted in note (/), 
supra, (Compare Uonns v. Stubbs (I860), 7 U. J5. (n. s.) 555, as to rofusiug 
leave to plead one general plea to a declaration containing several counts for 


distinct libels. In the case put by Lord Eshek, M.B, (see note (Z), suftra), the 
plaintiff is not embaiTasse^ by the foiTU of tho plea, lie is warned to come 
to trial prepared to meet a* justification of all tho libels in just the same way 
as if the defence hod pleaded separate j Ubtifications to each part. The defendant 
is obliged to give particulars. See also Ihnnessy v. Wright (1888), 57 L. J. 
(q. d.), 594, C. A., Bowen, L.J., at p. 596, whore it was said that objoctioiis 
to pleading havo always, from time immemoiial, been cured, when Uio 
objection is to the generality of tho pleading, by delivery of particulars. In 
that case two grounds of defence wore put together in one plea though founded 
on separate and distinct facU, and tho defendant was ordered to inform the 
plaintiff whether he intended to prove that the report there referred to was a 
correct report, and^also that the charges made were true in fact, or whetkjer 
he only iiitondod to* prove that tho report was a correct report. 

(n) Brawn Houston, [1901J 2 K. B. 855, 0. A., in wmch Harrison v. Bush 
(1855), 5 E. ^ B. 344, was considered. As to costs generally, see titles Praotioe 
AND pRQCimuRE; SoLlcnoRS. As to discovery and interrogatories, see title 
PiSGOvRiLY, Insfsotion, ANp Ikterrogatohyes, Yol. XI., pp, 99 et setf. 
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1250. In actions of slander of title it is essential, to give a cause Siov. 1. 
of action, that the statement should bo false (o), and on principle the Jnstifioa* 
burden of proof is on the plaintiff (p), tkm. 


Sect. 2. — Absolute PricUeije. 
Sub-Sect. 1. — Nature. 


filandCT of 
title. 


1251. AUhou^rh the Btatomunt complained of be (loramalory of rrotection 
thu plaintifT and untrue, yet, if the occasion of its publication hi according to 
privileged, the statement is absolutely or conditionally protected 
according as the occasion of the publication is an occasion of 
“ absolute privilege ” or an occasion of qualified privilege ’’ (q). 


1252. Tf a Htatcniorit is published of the plaintiff on an occasion Xature of 
which is absolutely privileged, the comraanicatioii also is absolutely aiwolute 
privileged. ^ ^ privilege. 

So far as absolute privilege is the privilege of the individual at all, a right of 
it is a privilege to lie exempt from all inquiry as to malice. lie is the public, 
not liable to have his conduct inquired into to see whether it is 
malicious or not. But in truth is is rather a right of the public, 
which the courts will protect in the interests of the public (r). 

Although since the .fndicature Acts the defendant has to plead and inherent 
prove the facts on which the defence of jirivilcgo is based, yet the ?K>werof 
court has an iulierent power of dismissing an action even bofoie 
defence on the ground that it is frivolous and vexations ; and it is actioo, 
nut necessary for the exorcise of that power that the statement of 
cliiliu should be on the face of it demurrable. It may bo exercised 
if, upon facts which are brought before the court (either upon the 
face of the statement of claim or otherwise), or of which the court 
may take judicial cognisance, tlio action is clearly sliown to be 
frivolous and vexatious (&■). 


(«) Pater V. /taker (1N17), 3 C. 13. 831. per MaulB, J., at p. SOS. l/owey, 
Ruiic/i (ISIS). 1 M. & S. 304, if it is a decision to the contrary, is not good law. 
Thuro, objection having boon takon that there was no ullogation that tho 
publication wiis fulso, Tjord Ellkxdouough, O.J., said [ihid., at p. 300) that tho 
allegation that it was luallcioiis, iniuiloiis, and uulawtid was sullicieiit. As to 
slander »)f title goii(u-aUy, boo tilh; Tout. 

(p) l*aUr V. JSa/cer, supra; Jioive v. supra, Sco tlie statenient of 

Maule, J., in Pater v. JJufeer, supra, at p. 868, coucliniiiig »md therofure 
falsehoucl is given in evidence uiid^T not guilty, since the now niles.’’ Thcro is, 
or shouhl be, no difficidty in a man proving his titlo. Tho law docs not presuino 
that A. has a good titlo when lio coiiiiilains that R said that A. had not a good 
title, lint the law dues pre.suinc, till tho contrary is shown, that a man not 
hateful, coiitciiiptiblo, nor ruliciiluus. 

(7) p. G08, ante, and ibid., note (c). p. 609, ante. As to qualiliod or 
cciudiLional priviioge, see, fiirtlior, pp. GSo et saj., post. 

(r) See the piissago frt»ui the judgment of Uiiannklt., J., in Jtotfom/etf v. 
Brougham, [1908] 1 K. 13. o8-4, 687, quoted withapprovul in Burr v. Smit/i. [1909] 
2K. B. 306, 311, 0. A.; see also Jl/ansfer y. iMmh (1883), 11 Q. 13. D. 58S, 
i\ A., per llRETT, M.R., at p. 004 per Fry, L.J., at pp. 606, 607; Scott v. 
Stansjic/d (1808), L. R. 3 Exch., 220, per Kelly, C.R., at p. 223. 

• (5) See Burr y. Smit/i, [1909] 2 K. 13. 306, 313, 0. A' » Law y, LeweUyn, 
[1906] 1 K. B. 487, 0. A. A siatemont of claim fairly drawn may BuiTicaeiilly 
raise a question of law, and on the latter being decided against tho plaintiff 
the court niay strike out the siatemont of claim under R. 8. 0., Ord. 25, r. 4, 
as disclosing no reasuuablo cause of action {Uodson v. Pare, [1899] 1 Q. B. 
466, (J, Am releiTed to in note p. 080, post). In Scott v- Stausfield 
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8 «». 9 . 

Abiolnta 

PiMlege. 

(I.) Adnrinli- 
tiation of 
jastloe. 


BuB-Sbct. 2.— 5uV<Bef-fiiaMer(f). 

(i.) Adtm'ntafrafum of Justko. 

1253. More than a hundred years ago Lord Mansfield said that 
neither party, mtness, counsel, jury, nor judge can be put to answer, 
civilly or criminally, for words spoken in office (a). The authorities 
are clear, uniform, and conclusive that no action lies, whether 
against judges, counsel, witnesses, or parties, for words spoken in 
the ordinary course of any proceeding before any court or tribunal 
recognised by law(&). It is manifest that the administration of 
justice would be paralysed if those who are engaged (c) in it were to 


(1868), L, B. 3 Exch. 220, decided before Uie Judicature Acte, the coui*t 
held on demurrer that the replication to the plea was bad, and that the 
action was not maintainable. In Dawhim v. {Lord) (1873), L. B. 

8 Q. B. 235, Ex. Gh., affirmed (1873), L. B. 7 H. L. 741 referred to 
in note (j), p. 681, the plea was **not guilty*' and issue thereon; 
at the trial, to prove the issue, counsel for the plaintiff inado certain 
statements which were admitted by counsel for the dofondant, and which 
showed that the statements complained of were made by the defendant, a 
military man, in the course of an inquiry in relation to the conduct of the 
plaintiu, a military man, and with reference to the subject of that inquiry : 
Blackbubn, J., refused to accept evidonce pro]>osed to he given to show 
that in making the statements the defendant was acting maid fide and with 
actual malice, and without reasonable or probable cause, and with a knowledge 
that the statements were false, on the ground that the proposed evidonoo was 
immaterial and irrelevant, and that the action would not lie, even though the 
plaintiff should prove that the defendant acted mala fide and with actual malice 
and without reasonable or probable cause, and with a knowledge tliat the state- 
ments wora false, and directed the jury to find for the defendant. The jury 
having found for the dofendant, the (Jouit of Exchequer Ghanibcr, on a bill of 


exceptions to the ruling, disallowed the exceptions, and held tliut the defendant 
was entitled to judgment. 

(Q I'he following division of the subject-matter under three hoods (see 
the text, infra, and pp. 683 et «er/. post) is suggested in the passage from 
the considered judgment of the Exchequer Chamber in Dawkins v. Itokehfj 
{Jjord) (1873), L. B. 8 Q. B. 253, 268, quoted by Fry, L.J., in Mtmstrr v Lamh 
(l8S3), 11 Q. B. D. 388, G. A., at p. 606, as a dictum of the highest value 
declaratory of the common law : '^'Wbatevoy is said, however false or injurious 
to the character or interests of a complainant, by judges upon uhe boneb, 
whether in the superior courts of law or in equity, or in county courts, or 
Mssions of the peace, by counsel at the bar in pleading causes, or by witnesses 
in mving evidence, or by members of the logislaturo in either Uoiise of 
Farliameut, or by ministers of the ^ Grown in advising tho^ Sovereign, is 
absolutely privileged and cannot be inquired into in an action at law for 
defamation.’* . 

(a) R. v. Skinner (1772), Lorn, 53, quoted with approval in Munster v. Lamh 
(1883), 11 Q. B. D. 388, 606, 0. A. : '*If the words spoken are opprobrious or 
inrelevant to the case, the court may take notice of them as a contempt and 
examine on information. Jf anything of maia mens is found upon such 
inquiry, it will be punished accoii iingly " (tWd.). , . , 

(5) The statement in the text is a passage from the judgment of the 
Exenequer Chamber in Dawkins v. Rokehy {Lord) (187^, L. K. 8 U. B. 263, 263, 
Ex. Gh., quoted in Munster y . Jjamh, supra, at p. 606. For other dicta deolaraiory 
of the common law quoted in Munster v. Larno, 9u^at see notes (f ) and (a), ntpra^ 

(g) But an observation defamatory of the plaintiff by the chief clerk, after the 
statement of evidence given before the Loi^ Mayor, was held not to be pro- 
tected; it was not made in the course of any judicial proceeding by any 
one whose duty called upon him to make it ; it was uttered by a person who, 
to this purpose, must bo considered as an entire stranger; it is the same as if 
todo, ky any bystander in the oou^t {Ddegal y. Bighley (1837), 3 Bing. (v. C.) 
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be liable to actione of libel or slander \ipon the imputation that 
they had acted maliciously and not bond fide (d). 

The doctrine is not confined to the administration of justice in 
the superior courts («). It has been applied in its fullest extent to 


950, per Tindal, 0. J. , at p. 961 ]. As to persona engaged in the administration of 
justice, see the decisions referred to in notes (f) and (a), p. 678, ante. See also 
the following cases: — ^Witnesses: The chief cases are Jleuia y. Smith (1856), 18 
C. B. 126, and Jfenderaon y. Broomhead (1859), 4 H. & N. 569, Ex. Gh., and the 
general conclusion is that all witnesses spea^g with reference to the matter 
lieforo the court — whether what thoy say is relevant or irrelevant, whether 
what they say is malicious or not — are exempt from liability to any action in 
respect of vivd voce or aflidiiyit evidence {Mumter v. LaTAb (1883), 11 Q. B. D. 
588, G. A., per Bkett, M.B., atp. 601). Aii to statements made by witnesses (or 
parties), see also Seaman v. Neiherclift (1876), 2 0. P. D. 53, G. A. ; Aettcy v. 
Voniige (1759), 2 Burr. 807 (statement in affidavit) ; Hemleraon v. Broomhead, 
supra (statement in affidavit) ; Kennedy v. HxUiard (1859), 10 I. G. L. B. 195 
(where the statement was irrelevant and was expunged from the affidavit as 
scandalous) ; Trotman v. Dunn (1815), 4 Camp. 211 ; McLaughlin V. Doey (1893), 
32 Ji. 11. Ir. 518; Do/tfU v. 0* Doherty (1842), Car. & M. 418; Gompaa v. White 
(1889), 54 J. P. 22 (affidavits in interlocutory proceedings); ]ri79oa v. Collina 
(1832), 5 G. & P. 373 (direction as to an officious communication by a person 
not on oath at a ward inquest : statement not in discharge of official duty; 
verdict for the plaintiff). As to the absolute privilege uf witnesses before select 
committees of the House of Commons, see Goffln v. Dcnuelly (1881), 6 Q. B. D. 
307, and DawhnaY. llohehy {Lord) (1873),Ti. R. 8 Q. B. 255, Ex. Gh., and note (^), 
p. 681, pt^ai. Advocates: — ^Tho most important decision is Munater v. Lamb, 
supra, whore the Court of Appeal, dissenting froiu KendilUm v. Malthy (1842), 
Gar. & M. 402, and following the analog^r of Scott v.^ Stan^field (1868), L. K. 
3 Exch. 220 (where it was held that all judges inferior as well as superior 
are privileged for words spoken in the course of a judicial proceeding), held 
that the same principlo applied to an advocate: ‘*Por more than a judge, 
infinitel;^' raoro than a witness, ho wants protection on tlie ground of bonetit to 
the public *’ {Munster v. Lamb, suproj per Buett, M.R., at p. 603). In Munster v. 
Lamb, supra, tlie Gouri of Appeal uphold the nonsuit directed by Watkin 
Williams, J., in an action against a solicitor in respect of words used by him 
as advocate for a client before a court holding a judicial inquiry. “For the 
ptupoBO of my judgment, said Biiett, M.R., md., at p. 599, *'l shall assume 
that the woi'ds wore uttered by the solicitor maliciously . . . not with tlie 
object of doing something useful towards the defence of his client ; . . . that 
the words were uttered without justification or even excuse, and from the indirect 
motive of personal ill-will or anger towards the prosecutor arising out of some 
previously existing cause ; and . . . that the words were irrelevant to every 
issue of fact which was contested in the court where they were uttered ; never- 
theless, inasmuch as the words were uttered with raference to and in the course 
of the judicial inquiry which was going on, no action will lie against the defen- 
dant, however improper liis behaviour may hav% been.” See also Hodgson v. 
Scarlett (1818), 1 B. & Aid. 232; Needham v. Dowling (1845), 15 L. J. (c. F.) 
0 ; Mackay v. Ford (1860), 5 H. & N. 792. But statements by advocates after 
the trial are upon a different footing {Flint v. Pike (1825), 6 Dow. & By. Ik. is.) 
528). 

(d) Dawkins v. Paulet {Lord) (1869), L. B. 5 Q. B. 94, per Mkllor, J., at 

p. 116. 

(e) Ibid. In Anderson v. Gorrie, [1895] 1 Q. B, 668, G. A. (where it was 
held that no action lies against a judge of ^e Supreme Court of a colony in 
respect of any act done by him in nia judicial oapacitv, even though he acted 

^oppressively and maliciously, to the mjudioe of the. plaintiff and to the 
perversion of justice), liord EsnEB, at p. 671 (having quoted the 

Dosage from the judgment of Gboufton, J., in Fray v. luaMum (1863), 3 
6. dE §. 576, at p. 578, where he said, “It is a principle of our law that no action 
will lie against a judM of one of the superior courts for a judicial act, though 
{t be alleged to have oeen done malioiously and corruptly • • . and having 


Absolute 

Pilvlloge. 



tiBKL AKD Slander. 


r>8d 

fiEOT. 3. eounly courts (/). It applies not only to all kinds of courts of 
Absolnte justice (tf), but to other tribunals recognised by law acting 
Privilege, judicially (/«). It has not, however, been extended further than to 

Application 
to all courts. 

roforred to the reasons for the rule statcMl by TCi^^lly, C.B., in Scott y. Stanafleld 

S , L. K. 3 Exch. 220, and having criticised adversely tho statement of 
ITTRN, C.J., in Thtmaa v. Chnrlon (1862), 2 B. & S. 47o, at p. 479, where 
be said, ** I am rclurtant to decide, and will not do so until the question comes 
before me, that if a judge abuses his judicial ofnee, by using slanderous words 
mnlioioiisly and without reasonable and probable cause, he is not liable to an 
action ” as ti statement to which the Chief Justice could not and would not have 
given effect had the question come beforo him), stated the law on the subject 
thus : — To my ming thero is no doubt that the proposition is true to its fullest 
extent, that no action lies for acts done or words spoken by a judge iu the 
exercise of bis judicial oflico, although his motive is malicious au(l tlie acts or 
words are not done or spoken in tho honest exercise of his oflico. If a judge 
goes beyond his jurisdiction a different set of consideration s arise. The only 
(lifferenco between judges of the superior courts and other judges consists in 
the extent of their respective jurisdiction.” A.s to an order beyond the juris- 
diction of the county 00111^ made under a mistake of the law and not of the 
facts, see Ifouhfen y. Smith (I80O), 14 B. 811, cited in the argument in 
Scott y. Stamjleld, iu)»ra. In Scott y. Stamfield^ supra, the defendant in an 
action of slander pleaded that ho was a county court judge, and that tho words 
complained of were spoken by him in his capacity us such judge, whilo silting 
in his court, and trying a cause in which the present plaintiff was defendant, 
and it was held on demurrur Hint a I'oplication was bad which stated that tho 
words were spoken falsely and maliciously, and without any reasonable, pro- 
bable or jiistitiable cause, "and without any foundation whatever, and not bomi 
fide in tho discharge of the defendant’s duty as judge, and were wholly irrelevant 
in reference to the niattor before him ; and it was fui'lhor held that the action 
was not maintainable. 

(/) Sffdt V. Stansfiehl, supra, in which case CiiaxnIuLl, B., at p. 225, 
said that if a county court judge be guilty of misconduct in tho exorewo of his 
office, tho Lord Chanoollor may, if ho think expedient, remove him from such 
office, hut that no action would lie against him for anything done by him in 
his judicial cjipiicitv. 

(<r/) Itofjal Aquarium and Sninmcr and Winter durden Snekiy y. Varhinson, 
[1S92] I Q. B. 431, (J. A., per Lonl Esrri-:u, M.!*.., at p. 4 12; and seo tho cases 
cited in the x^r^^icding notes [b)-~{c), xip. 67S, 679, aide. Thus tho doctniio 
applies to coroners’ courts {jriwmasy. Chartnn (1802), 2 B. &S. 475), and magis- 
trates’ couits {Law V. Llewellyn, [J9U01 1 J\. 1>. 487, C. A., whero tho statement of 
claim was struck out). In Law v. Llewellyn, supra, it w^'ls hold that a magis- 
trate. when sitting in the course of his judicial duties, is a judge within the 
rule laid down ill Afunster v. Z/a77i5 (1883\ 11 U- B. 1). 588^ C. A. See also 
Hoflson V. Pare, [1899] I CJ. B. 455, C. A- (whore it was held that a justice of 
the ])eace, to whom an application is made niidcT tho liuuacy Act, 1890 (53 & 
54 Viet. c. 5), on a ]ietition for an order for the reception and detention of a 
lunatic, is acting judicially, (Aid conHC(|ucn1ly defamatory stutoments made in 
tho course of the proceedings iiro not actionable. Tho Court of zV])])Gal struck 
out the statement of claim which raised tho question to ho decided (which was 
whether tho statement was made in the course of a judicial or merely aii 
administrative proceeding), upon the ground that the justice of tho peace was 
exorcising a judicial fimotioii, and that thcroforo the case came witliin 11. S. 0., 
Ord, 25, r. 4, as not disclosing a roasonablo cause of action, since tho facts stated 
didclosed tho defence of absolute privilege. Compare Lilletf y. Roney (1692), 
61 L. J. (q. b.) 727 ; Ofm/pwi y. White (1889), 6 T. L. B. 20. Observatious of 
a magistrate, while sitting in the course of Ids judicial duties, in reference to, 
the withdrawal of a clfarge are not actionable, and it makes 110 difforeuco whether 
such observationtf are m^e before or after the leave to withdraw has been given 
{Law V. Llewellyn, supra, at p. 493). 

{h) See not© {g), supra. As to tho words “ recognised by law,” see ths 
poMages from Dawkins T. Rdkehy {Lord) (1873), L. B. 8 Q. B. 255, 263, Ex. 01^ 
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courts of justice and tribunals acting in a manner similar to that in 
which such courts act (i). 

Thus the doctrine has been applied to a military court of 
inquiry, where the case was one of an authorised inquiry before a 
tribunal acting judicially, that is to say, in a manner as nearly as 
possible similar to that in which a court of justice acts in respect of an 
inquiry before it ( j). But a meeting of the London County Council 

and note (j), infra; Rayul Aqmriim, and Hummer and Winter (rarden Society v. 
Parkinson^ 1 Q. 13. 431, 0. A., p&r Lord Esuer, M.K., at p. 442; and 

liarratt v. Kettme, [1905] 1 K. B. 504, 0. A., per Colmxs, M.B., at p. 510, where 
it was held that the description applies to an ecclesiastical ihquiry authorised by 
statute before commissioners whose duty it was to hear evidoiico nnd report on 
thu matter referred to them, and that in respect of a statement mado by a witness 
ill the course of such proceedings there is an absolute iunnunity from liabilit 3 ' 
to an action, and consoquently the defendant cannot bo iiitorrop;atcd as to 
the Btatements which ho made. Tn Rarratt v. Kearns, supra, the evidence 
before the commissionerH was not taken on oath, wliich was also the case in 
l^awkins v. Rokchy {Lftrd) (187J3), L. R. 8 Q. 13 Ex. Ch. ; affirmed ^1875), 
L. E. 7 11. L. 744. In Harralt v. Kearns, suftra, it was contended that it was 
essential to takotho evidenco on oath under the Vluralities Acts, but the omission 
to do HO was held not to bo a mistake whicii vitiated the whole proceedings or 
altered the character of the tribunal [ibid., jter (’ozenS'-11aj:iiy, L.J,, at p. 511). 

(j) Royal Aquarium and Hummer and fjt/itfr Uardeu Hocitly v. Parkinf<ou. 
itijnra. 

(/) Thus it was held by the Exchequer Chamber in Duirkins v. Rokchi/ [Lonl) 
(1873), L. R. 8 (1. 13. 255, Ex. Ch., that a court of itiquh^r in&tituted by the coiu- 
inaivlnr in-chiof, under the articles of war, to inquire into a complaint made by an 
olficpT of tho aiTiij', though not a court of record, nor a court of law, nor coining 
within the ordinary doilnitiou of a court of jimtico, was, nevertheless, a court duly 
and legally coiistituti^d and rocx)gnis<*d in tho Articles of War and tlio Mutiny 
Acts ; and that statoiiients, whether oral or written, made by an officer summoned 
to attend before such court to give evidence wero absolute^ privileged, even if 
made mala Jide and with actual malice and without reaHunalde and probable 
cause ; and tliat such slatcmonts were ]vart of the minutes of then proceedings of 
tho court, wliich, when reported and dolivored to the coramander-iii -chief, were 
received and held by him on behalf of the Sovereign, and on grounds of public 
policy could not bo produced in evidence. Tho decision of the Exchoiiucr 
< 'harubor was affirmed in the House of Lords, Dawkins v. Rukehy [Lord) (1875), 
L. E. 7 11. L. 711. Ill the lloiiso of Lords it was roiiteiided for the plaiutiit 
appellant that tlio iiiquiiy was not to hu considered in tho light of a judicial 
inquiry, and that tho evidence was not evidence given by a witness on oath. As 
to that argument, Lord Caians, L.C., said, at p. 751 : *' My Lords, that is quite 
true ; but nt the same time ... it was an inquiry connected ith the discipline 
of the aimy . . . warranted by the Queen's regulations and orders for the arm}* 
. . . called for ... in pursuance of those regulations ; and tho defendant in 
the action was called at that inquiry as a witness, a^ a person who was required 
to make statements relevant to the inquiry . . . aud it was in the course of 
that inquiry that those statements were made. ... Now . . . adopting tho 
expmsBioufl of tho learned judges with regard to what 1 take to be the settled 
law as to the protection of witnesses in judicial proceedings, 1 certainly am of 
opinion that upon all principles, and certainly upon all considerations of con- 
veziionco and public policy, the same protechoii which is extended to a witness 
in a judicial proceeding who has been examined on oath ought to bo extended, 
nnd must be extended, to a military man who is called before a court of inquiry 
(ff this kind for the purpose of testif}diig there upon li matter of military 
discipline connected with tho aimy. It is nut denied that the statements which 
he made, both those which wore made viud voco and those which were made in 
writing, were relative to that inquiry. Under [sic] those circumstances • . . 1 
submit . . . that the conclusion of the learns judges is, in all ruspeots, one 
which we ought to adopt, and that yourliOrdships will hold that atateiaents made 
under tbese particular circumstances are stat^ents which cannot beoome tha 
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Sect. 3. granting mnsio and dancing licences is not a tribunal acting 
Absolute judicially within the doctrine ; and, therefore, a county councillor 
PriTlIege. making a defamatory statement at such a meeting, with regard to a 
person applying for a licence, is not entitled to absolute immunity 
from an action in respect of such a statement ; he is only entitled 
to the ordinary qualified privilege applicable to a communication 
made on an occasion of qualified privilege, which is avoided 
if the plaintiff establishes that the defendant, in making the 
communication, was actuated by express malice ( k ). 

Application to 1254 - The privilege attaches not merely to proceedings at the 
all proceed- triAl, blit to proceedings which are essentially steps in judicial 
proceedings (i). 

foundation of an action at law ” (Lords CnELMsroiU), IIatukrley, Penzanck, 
O’Haqai^' and Selbornk coucutx^). Soo also Jchyll v. Moore (1806), 2 Boa. & 
P. (n. 341. Absolute immunity aitacliOB also to staleiuen is forming part 

of the ovidonoA given by the defendant an a witncRS Ixii'ore a Holect coniiiiitteu 
of the Ilouac of Commons {(Hojin v. DonrueUif (1881), G Q. B. JJ. 307, where SeaiMin 
V. Netherfli/i (1870), 2 0. P. D. 53, 0. A. (immunity of witnesK), and Dawlcma v. 
Uolcehj (Zorc2)(1873),8 Q. B. 255, Ex. Ch., were relied on, and it was pointed out 
that it had been decided, in the latter case, that fitatenionts made before a military 
court of inquiry which could not administor an oat.li wero as much privileged as 
evidence given in a court of justice, iind tliat the case boioro the court was 
an a fortiori case, it being ^mitted that the Bcloct cominitlec has power to 
enforce attendance by committal for contempt, and to exumino on oath), 

(jfc) llcyal Aquarium and Summer and Winter Garden Society y, ParhinBon^ 
[1892] 1 (1. B. 431, 0. A. (where it was hold that the county council was there 
acting in discharge of Gonsiiltative and administrative, and not judicial, fuTxctioiis). 
As to the decisions of the Jockey Club, see Hope v. 1 'Auson and Weoiherhy 
(1901), 18 T. L. R. 201, C. A. (where the question was as to whether the com- 
munication was privileged within the law rolatiiig to qualified privilege). 
In Proctor v. Webster (isSo), 16 Q. B. D. 112 (where Lake v. King (1668), 
1 Wms. Saund. 137 (petition to committee appointed bv House of Commons), 
and Hare and MelUr'e Case (1576), 3 l.eon.^ 138 (petition to the Sovereign 
in the nature of a petition in equity), were distinguished as cases of absolute 
privilege within the rule applicable to judicial proceedings), the court 
sustained a vei'dict for the nlaintiff in reroect of a libel charging the plaintiff, 
a public officer, removable by the Privy Council, with iri’ewlarities in nis office 
which was contained in a letter sent by the defendant to the Privy Council, on 
the ground that there was no pretence for saying that the Privy Council on that 
occasion exercised judicial functions, and that the occasion was one of qualified 

S riviloge only, which was avoided on proof of express malice on the part of tiio 
ofoiidant. ’As to express malice, see pp. Ill it sen. poet. 

(i) See Watson v. Watson v. Jones, [1905] A. C. 480 (whero it 

was held that tho public j^licy which renders the jirotcction of witnossoa 
necessary for the administration of justice necessarily mvolvos tliat which is a 
step towards, and is port of, the administration of justice, namely, tho prelimi- 
nary examination of witnesses to find out what thoy can prove, and that 
consequently stateinents made by a witness to a litigant or his solioitor in 
prepanng his proof are absolutely privileged] ; LUley v. Honey (1892), 61 L. J. 
(q. n.)727 (letto to the Law Society and affidavit of complaint against a solicitor] ; 
Pcdley and May v. Morris (1891), 61 L. J. (q. b.) 21 (written obmetious lodged 
on toxation of bill of costs); Jfottomky v. Brougham, [1908] 1 jK. B. 584, per 
OuANXELL, J., ad^tfod and affirmed in Burr v. Smith, [1909] 2 K. B. 306| 
(\ A. (report of pffioial receiver under the Companies OVmding up) Act, 1690 
(53 & 64 Viet. c. 63), s. 8 (^, Schod. I.]. lu the last-mentioned case an officer 
appointed by the Board of Trade under the Companies (Winding up) Act, 1890 
(53 A 54 Viet. c. 63), s. 37, had in the performance of his duties propaied for 
0^4 delivered to that Board a report on matters within iVjvL, s. 29 (2^ for the 
patpoee of ite being bud by the Board before Parliament as part of its anuiial 



PiRT IV. — t)EPeKORR. 

(u.) Bncetdingt in PvrUttnmi and RtporU thart^, 

1256. Words spoken by a member of Parliament in Parliament 
are absolutely privileged, and the court has no jurisdiction to 
entertain an action in respect of them (m). When Parliament is 
sitting and statements are made in either House, the member 
making them is not amenable to the civil or criminal law, though 
the statements be false to his knowledge ; and a conspiracy to 
make such statements would not make the members guilty of it 
amenable to the criminal law (n); but this privilege does not 
extend to a statement published by a member outside the House, 
though it is a reproduction of what was said* in the House (o), 
and made in consequence of the appearance of an incorrect 
publication in the newspapers. 

1256. Persons, however, who publish under the direct authority 
of either House of Parliament have the statutory protection of a 
summary stay of proceedings, civil or criminal, in respect of 
reports, papers, votes, or proceedings of either House ; while those 
who, although not acting under the direct authority of either House, 
publish a correct copy of such reports, papers, votes, or proceedings, 
have a somewhat similar statutory protection. Further, those who 
])ubli8h an abstract or extract only are placed in the position of 
having to plead the statute, and to aver and prove that their 
publication was bond fide and without malice (p). 

report as directed by the Compauiea Winding up Act, 1890 (53 & 54 Viet. c. 63), 
H. 29 (2), and it was held that an action of libel would nut lie in respect of 
Ktateinents coiitaiiiod in that report. The position of tho inspector- general and 
<jfficiul receivers in making these mpoite is similar to that of a master in the 
Chancery Division in reporting on a case to the judge (Durr v. dtntlh [1909], 
2 K. li. 300, C. A., por Fauwell, L.J., at p. 310). 

(w) Dillon V. Dal/our (1887), 20 L. 11. Ir. 600; and see title Parliament. 

(n) ExitarU lfW?t(l«69), Ji. R. 4 Q. B. 573, 570. 

(o) H, V. Crfemj (1813J, 1 M. & S. 273; R. v. Abingdon {Lord) (1794), 1 ISsp. 
220 ; and seo H, v. Saltbbury (3798), 1 Ld. Baym. 341. 

Tho above is in substance the effect of the Parliamentary Papers 
Act, 1840 (3 & 4 Viet. c. 9), as. 1—3, as laid down by PniLLiuoRE, J., in 
Matiyena v. IVriyht^ [1909] 2 K. B. 958 (following Mangena v. Llovd {Kdward), 
Ltd. (1908), 98 1j. T. 6*10 {per Darling, J.), reversed on uie facts, 99 
Jj. T. 824, C. A.), and referring to Honghton v. IHhnitdl (1874), Times, 2nd 
April, where Amfiilett, B., appears to have directed tlie jury that the 
Parliamentary l*apei*« Act, 1840 (3 & 4 Viet c. 9), s. 3, applied to the publica- 
tion of an extract from a parliaineutai^ paper m an oi'dinary so rial magazine). 
PiiiLLiMUUE, J., in Mungena v. Wfyht, supra, said that theie was a little 
difficulty iu the use of tho word printing” instead of '‘publishiiie” in tbe 
first jiart of the Pnrliainontary Papers Act, 1840 (3 & 4 Viet. c. 9), s. 3, but that 
it was not enough to take away the protection given by that provision ; see 
also Houghton v. Plimaoll, supra, approved b^ Darling, J., in Utangena v. Ltopd 
(^uwref), Ltd., srtpra). lie was also of opinion that the preamble of the Parlia- 
mentary jPapers Act, 1840 (3 & 4 Viet. c. 9), probably refers only to tbid.,,a, 1. 
As to pleading and proving, ibid., s. 3^ soe Mdngena v. Wright, siqira, and the 
summary in tho text, supra. The ParLamentary Papers Act, 1840 ($ & 4 Viet, 
c. 9), was passed in cousoquence of the decision in StocJMale v. Hansard (1839), 
0 Ad. & El. 1, and attention is directed to the preamble and the sections of that 
statute. 

In 8tockdah v. Hansard (1840), 11 Ad. & £1. 297, it was held, under the 
Parliamentary Papers Act, 1840 (3 & 4 Viet. o. 8), s. 1, th&t the court will ati^ 
nroceedinga in an action, upon a certifloate by the Speaker (properly verified! 
|hui the publication mentioned in the declaration (reciting a description of ii 
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(iii.) Affairs of State, 

1257. From reasons of the higbost policy and convenience, 
ministers of the Grown cannot be called to account in an action 
for any advice which they think right to tender to the Sovereign, 
however prejudicial such advice may bo to individuals {(^). So, 
too, an action will not Ho against a military or naval oilicer, at the 
suit of a military or naval servant of the Crown, in respect of a 
report published or any act done in the course of bis duty as such 
olHcer, oven if the report be made or the act done maliciously and 
without reasonable or probable cause (r). Where, however, the civil 
rights of a peisnn in military aervico are alTccted by the judgment 
of a military tribunal acting in excess of its jurisdiction, the civil 
courts ought to interfere to protect tlioso civil rights, hut nut 
where the only matter involved is the military status of the 
a'lplicant («). 

1258. An oflicial comniiiiiiealion relating to State matters made 
by one officer of Slate to another in tlio course of his official duty is 
absolutely privileged, and cannot be made the subject of an action 
for libel against the official wdio made it; and the judge at the trial 
would be bound to refuse to allow any inquiry us to the malice of 
the official to lU'ooeed, whether any olqecLioii wore taken by the 
parties concerned or not (/j. 

as tlu*re givoii) and in rcspf»cfc of which the actiuii is brought, was published 
by order and under the authority of the llouso of Uominons, the docluratioii 
binng verified by affidavit and apjioaiing to bo for tho publication of an 
alleged libel, tho description of which corros]>ouds niith Uiat in the tipoakor's 
(crtificalo, and that it is not necessary that the certificate should further describe 
the action or declaration. “ Whether it was necessary to verify tho di^cIaratioiL 
wo need not decido; fortliat has been done. Tho Speahor imi.st have satistiod 
himself as to the nature of the procecdiiig.s ** (SturUaie v. Ifansnnt (1810), 11 
Ad. & El. 297, 300). 

(7) Dairh'm v. (1809), L. Jl. o Q. 1#. 94. per Mellou, J., at p, 117; 

Munster V. La.nh (1883), 11 Q. 13. 1). 588, 0. A., per Fjiv, L.J., at p. 000. 

(r) Ikiwhins v. Pau/et{l.ord)^ sajera (libel action), per Mellor and Lusir, JJ , 
('ockhurx, C^J., dissenting; sue also Sutton v. Johnstone (1786), 1 Torin 
Hep. 493, o03, 044, 549, 000, Ex. Ch. (action by naval ofiicer for iLnlicious 
piMseciition) ; Dawkins v. Rvkehy {Lord) (IvSOO), 4 F. & F. 800, 8-11; Duwkina 
V. Rukehf (Lord) (1873), L. R. 8 Q. B. 205, 271, 272, Ex. Ch. ; Grant v. 
Omild (1792), 2 Jly. lU. 09, 100, Vn; Uarwis v. Kepjtel (1700), 2 Wils. 3M. 
fhrfcsou V. WiHon {Kart) (1809), 1 F. & F. 419, and Ihchsvn v. Comiernitre. 
( riAroanO (1803), 3 F. & F. 627, wore criticised by Ltj.sii, J., in Dawkins v, 
hmlet (A'W), siqira^ at p. 1?2. Dickson v. Wilton [Kar!)^ snpra^ was dis- 
liiigiiishod in Davdeina v. JUiktby [Lord)^ sapra, at p. 272; Warden v. Bailey 
(1811), 4 Taunt. 67, wm there explained as an instance of an act done without 
any colour of law, as if an officer hail ordered a soldier to be imprisoned in it 
debtors’ prison for iion-paymoiit of an alleged debt. As to Warden v. Dailey, 
supra, and Dailey j. Warden (1810), 4 M. & S. 400, see the dissenting judgment of 
(loCKBUHN, C.J., ill Dawkins v. Daulet (Lord), supra. As to Dawkins v. Rohehif 
{ f^ord) (1873), L. B. 8 Q. B. 25.i, lilx. Ch. ; affirmed ^1875), L. R. 7 II, L. 744, see 
note (y), p, 681 , awfe. See also Home v. Deniinck ( Lord) (1820), 2 Brod. & Bing. 1 30, 
Ex. Ch. ; Olioer v. Bentinvk (Lord) (1811), 3 Taunt. 466 ; Jekyll v. Mtxire (1806)| 
2 Bos. & P. (n. 11.) 341 4 Lake v. Kiny (1668), 1 Wins. Saund.* 137, 138, n. (b). 

(ii) Re Jl/a/iwr/Zi J1801), 1 B. &H. 400; compare Ww)ds v. Lyttelton (1909), 
Times, 16th — 18th June. 

(0 Ghatterton v. Secretary of State far India in Council, [1896] 2 Q. B. 189, 
191, C. A. (wh^TO the action was dismissed as vexatious). See also the 
paMge from Fraser, Law of Libel and Slander, there approved as au 
pnmte summary of the law. As to disoovenry, see Hennmy t. Wright (ISSsji 
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Sect. 8. 
Qaa]]fl6d 
Privilege 

1259 . If a defamatoi^ statement is publislied of the plaintiff on ^ — 
an occasion which is privileged not in an absolute but in a qualified 
sense, the defendant may set up a defence of qualified privilege (a). priTitege. 

1260 . It is for the defendant to establish that the occasion was so Barden of 
privileged. If ho does so, the burden of showing actual or express 
malice rests upon the plaintiff (2)); and if this is shown, communi- (i.) of 
cations made, even on a privileged occasion, can no longer be 
regarded as privileged communications. 

If tho defendant does not satisfy the judge that the occasion was (ii.) of malioe, 
privileged tho plaintiff is not called upon to prove actual malice, 
because in such a case the law implies malice from the falsity of 
the statement (c). 

1261 . The question whether the occasion is privileged, if the Duties of 
facts are not in dispute, is a question of law only for the judge, not 

the jury. If tliero are questions of fact upon which this depends, 
they must ho loft to the jury ; but when tho jury have found the 
facts, it is for the judge to say whether they constitute a privileged 
occasion (</). 


Sect, i,— Qualified Privilegem 
Sub-Sect. 1. — Iniroducitmj. 




*21 U. D. 1). 009 (privileged dociiinents). As to the qualified privilege of 
foreign olDciuls, seo Hart v. Uumpaik (1879), L. B. 4 V. 0. 4ii9. 

(а) 'Tho defendant should (siiice the Judicature Acts) set out tho facts which 
he alleges constitute tho privileged oc^sion ; see, fui-thcr, title Pleading. The 
term ** qualified privilege ” is almost iiivariahly used to distinguish this kiud of 
jiriviloge from absoluto privilege, as to which see pp. 077 el set/,, ante. The 
Unm conditional privilege i.s, however, convenient as emphasising tho fact that 
tho defence of privilege which is not absolute is conditional only, and liable to 
bo dis})laced if tho pluiiitill establishes that tho communication was actuated by 
express or actual malice. 

(б) llehihkh v. Macflwainr, [1894] 2 Q. B. 64, C. A., per Lord Esiier, 
M.B., at p. 68. See also Jtoi/al Aqnnrima and Summer and Winter Garden. 
SoctVfv V. Parkmsmi, [1892] 1 Q. B. 481, 0. A.; PuUman v. IliV «fc Co., [1891] 

1 Q. B. 624, C. A., per LorES, L.J., at p. 629. In Capital and Countiee Jtanh v. 
//cwfy (1882), 7 App. Cas. 741, Lord Blackbuhn, at p. 787, put the mattor 
thus; publication calcnlatod to convey an actionable imputation primd 
facie a libel, the law, as it is tccihnically said, implying malice, or, as I should 
prefer to say, the law being that the person who so publishes is respuiisible fur 
the natural consequences of his act. But if the o'tcasion is suoh that there was 
either a duty, though, pcThaps, only of imjierfect obligation, or a right to make 
the publication, it is said that the occasion rebuts the presumption of malice, but 
that malice may bo ^ruvyd, or I should prefer to say that ho is not answerable, 
BO long as ne is acting in cnmpliaucc with that duty or exorcising that right ; 
and the burthen of proof is on those who allege that ho was not so acting." 
The alternative preferred by Lord Blackbuhn was criticised by Iiord 
Esher, M.B., in Nevill v. Fine Arte and Qenerai Imurance Co,, [1896] 2 Q. B. 
156, 0. A., at p. 169; ** The real question for the jury is whether the plaintiff was 
noting maliciously. Malice is a state of mind. T%o question for the jury is 
not wheQier the defendant was acting in compliance with that duty etc." 

(c) Bona fidea is a primd facie presumption in all cases of ^alified privilege 
{Jenoure v. Delmege, [1891] A. 0. 73, 79, P. 0.) ; see also Clark v. Mdyneuz 
(1877), 3 Q. B. D. 237, 0. A., and the cases cited m note (6), supra. 

(d) Ilebditch v. MojcIlwainSt supra, pw Lokd Esiu£H, M.B., at p. 68. 
Aa« to the danger of confusing publication with privilege, and the danger 
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11262. It is clear that the absence of malice does not make the 
occasion privileged (e). If a defendant takes a coarse which is not 
justifiable in point of law, though it proceeds from error of judg- 
ment only, not of intention, still it is he and not the plaintiff who 
must suffer for the error (/). Thus the question whether a defendant 
acted under a sense of duty, though important on the question of 
malice, is not relevant to the question whether the occasion was or 
was not privileged (</). A communication is not made on a privileged 
occasion merely because the person who makes it does so in the 
honest but mistaken belief that the person to whom the statement 
is made has an interest or duty to receive it, it in fact he has 
none (k). 

Sub-Sect. 2. — ir^af t* a Priviltged OccoBiimf 

1263. An occasion is privileged where Ihe per^n who makes a 
commimicatiion has an interest or a duty (legal, moral or social, of 
perfect or imperfect obligation) to make it to the person to whom 


of coufusing privileged occasion vith privileged communication in the sense of 
treating every communication made on a privileged occasion as privileged, see 
Pullman v. Hill C'o, [1891] 1 Q. B. 52-i, C. A^^per LoPES, L.J., at p. 629. On 
the latter point, see also note (t), p. 687, posit and Nevtlly. Fine Art. and General 
Insurance Co., n697] A. C. 68, per Lord Halbbury, L.C., at pp. 76, 76 : ** The 
qiK'dtion whether or not this was a privileged communication ... (I will 
xuiw take the point [distinction] camesLly pressed on your Lonlships) has not 
been determined by the jury. That would, but for what 1 am about to say, 
give the appellant only a right to ask for a now trial, which though he has not 
asked for it, is no doubt within your liordships* comnctcnce to give him.’' ^ As 
to the effect of abstaining from asking the judge at the trial to direct the jury 
in a particular manner or to leave a particular question to the jury, see ibid., 
St p. 76). As to the functions of judge and jury, see also Bromaye v. Proseer 
(182^, ^ B. & C. 247, explained in Clark y. Molyneux (1877), 3 Q. B. D. 237, 
247,0. A.; Darby v. OasHey 1 II. & N. 1; Kine v. Smell (1838), 3 

M. & W. 297 ; OUpin v. Fowler (1854), 9 Bxch. 615, Ex. Ch. ; Cooke v. WUdea, 
(1855), 5 E. & B. 328 ; Whitdey v. Adems (1863), 15 C. B. (n. s.) 392 ; JaHceon 
V. Uopperton (1864), 16 0. B. (n. s.) 829 ; Stace v. Orijith (1869), L. R. 2 P. C. 
420; Kimbery. Press Association, ^1893] 1 Q. B. 65, 0. A.; SadynnK v. Hole, 
[lOOlJ 2 K, B. I, 0. A. ; Collins v. Cooper (1903), 19 T. L. E. 118, 0. A. As te 
what IS sufficient evidence of malice to do left to, the jury, see p. 715, post, and 
the cases there cib^d. 

(e) See IlehdUch v. Matllwaint, [1894] 2 Q. B. 54, C. A., criticising Scarlly. 
Diton (1864), 4 F. & F. *260, and other cases, and disapproving Tompson v. 
DasJiwuod (1883), 11 Q. B. Q 43. The " semhle ” in the head-note to Harrison 
T. Uash (1855), 6 E. & B, 344, if justified by the report, is inconsistent with 
HMitch V. MacHwaine, supra, per Lord Esher, M.E., at p. 61. 

(/) OoxTiead y. Richards (1846), 2 0. B. 569, per TlNDAL, C.J., at p. 595. 

(fif) Stuart V. Ec^/,[1891] 2 (i. Ji. 341, C. A., per IjINDLEY, L.J., at p. 349. 

(A) Ibid., where J4IRDLEY, L.J., criticised and explained the remarks of 
Jesseu, M.R., in Waller y. Z.or^ (1881), 7 Q. B. D. 619, 621, C. A. (who is reported 
to have said that if the defendant bond fids thought that he was disoharging a 
moral or social duty he would be protected), as a passage in which Jessel, 
M.R., was not dirtiflguishing a privileged occasion from^ xnalice, and stated that 
the obmrvalion, if iuiended to apply to privileged occasions, was not in acecunf- 
auce with other authoritiea. 800 also the criticism of Ltndt.BT, L. J.^ in Stuart 
V. Bell, $ttpra, at p. 349, of passages in the judgments of Paitison v. Jones (1828)* 
8 B. A 0. 578, as having reference to malice and not to privileged, ocioasioii. 
LiUD];.kt, L.J., in Stuart v. Bell, supra, at p. 349, further stated that the 
h6ad-.note in Whiteley v. Adams (1863)i 15 0. B. (n. s.) 392, goes farther than 
the judgments warrants * 
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he does make it, and the person to whom he does make it has a 
corresponding interest or duty to receive it(i). 


(i) The above definition is founded on the following authorities : — ^In Tongood 
V. Spyring (1834), 1 Cr. M. & B. 181 (complaint by te^iit as to conduct of 
plaintifF, a person sent by the landlord’s agent to do repairs), Pauke, B., in his 
judgment (i6td., atp. 103), defined a statement made on a privileged occasion as a 
statement made by a person in the discharge of some public or privato duty, 
whether legal or moral, or in the conduct ox his own anairs, in matters wbere 
Lis interest is concerned. In Harrison v. Btiah (1855), i E. & B. 344, at pp. 348, 
349, the following canon was adopted by the court subject to an explanation of 
the word **duty,” and it is the basis of the present law: ** A communication 
htma fide mode upon any subject-matter in which the partj communicating has 
ail interest, or in reference to which he has a duty, is privileged, if made to a 
person having a conxisponding interest or duty, although it contain criminatory 
mailer, wliicn, without the privilogo, would be slanderous and actionable. 
Mhity’ . . . cannot be coimncd to legal duties . . . but must include moral 
and hocial duties of imperfect obligation ” (t5ic2., at p. 349). In PuUman v. Hill 
A Co., [1891] 1 Q. B. 524, C. A., Lord EsiiKR, M.B., at p. 528, paid: “An occa- 
sion is privileged when the jicrsoii who makes the cumin uiiioation has a moral 
duty to make it to the porsoii to whom ho does make it, and the person who 
receives it has an interest in hearing it Both these conditions must exist in 
order that tho occasion nuiy be privileged.” IjOFEs, L.J. {Odd., at p. 529), 
pointed out that a confusion is oil on made between a privileged c(*mniunicalion 
and a privileged occasion. It is for the jury to say whether a communication 
is privileged. As to tho distinction between privileged occasion and privileged 
communication, see note (A), pp. 685, 686, ante. In Wright v. Wootfyate (1835)^ 

2 Cr. M. & R. 573, Parke, 13., at p. 577, said : “The proper meaning of a privi- 
leged coijiinuuicatioii is only this, that the occasion ^^n which the communicaiion 
was made rebuts the inference prtmu facie arising from a stiitemcnt piejudicial 
to the character of the plain tiff, and pids it ujion him to prove that there was 
malice in fact.” 'rhoro is another line of dcoisioim in which the definition is 
put Hoinewhat differently. In Daitiea v. Snmd (1870), L. B. 5 Q. B. 608, 
Black vnuN, J., at p. 611, a]iproved the judgments of Tindal, C.J,, 
and Rule, J., in Car head y. Richards (1846), 2 G. B. 569 (from which 
CoLTidAN and Creshwkll, JJ., dissented, and which were followed in 
Blackham y. Pugh (1846), 2 0. B. 611, and by Willes, J., in Amann 
V. Damm (1860), 8 C. B. (x. 8.) 597), and stated that the result of them » 
that, where a person is so situated tliat it becomes right in the interests of 
society that he should tell to a third person ceitain facts, then if he bond fide 
and without malice does tell them, it is a privileged communication (* .e., a com- 
munication protected by the occasion). See also Siuart v. Bell, [1691] 2 Q. B. 
341, 0. A. (Lixdley and Kay, L.JJ.), where the cases last mentioned, 
Toogood V. Spyringj supra, at pp. 181, 193, and WhiUley v. (1663), 

15 0. B. (n. 8.) 392, 418, were referred to, and where Lopes, L.J., dissented 
on the ground that on the facts the dofendaut had no interest in making 
the statemimt, and no legal, moral, or social duty to make it. In Stuart v. Bell, 
Sifprfi, liiNDLEY. L.J.. at p. 346, said that tho reisson for hoMing any occasion 
privileged is the common convenience or the welliro of society, and that it is 
obvious that no definito line can be so drawn as to mark ofi witli precision 
those occasions which are privileged and separate them fixmi those which are not. 
Ill Andrews v. NoU Bouht, [1895] 1 Q. B. 888, G. A., tho statomout of 
Linplet, L.J., in Stuart v. BeM, supra, was applied to the publication, 
in pursoaiice of an order of magistrates, by the defendant, a head constable 
(who was bound to obey the lawful orders of any meeting of justices), of 
copies of his report to the magistrates as to gi'ounds of objections to the 
renewal of licences, to persons having^ busiuess at the sessions, before 
the sessions were hold, as being convenient and almoet necessary for the 
Uunsaotion of the busiuess of the sessions. See also TralZer v. Loch (1881h 
7 Q. B. D. 719, G. A. (statement by secrota^ of Charity Organisation SooieM. 
where BrB'IT, L.J., expressed a preference lor the definitioxTby BLAOKBTnui,y., 
in Davks v. Snead, supra, because it says nothing about '*dnty.” Xhe real 
diQleul^ \n in defining what kind of social or mo^ duty, or what af 
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An ordinary example of the general rule is the case 'where a former 
master gives a character of his late servant to a person who con- 
templates engaging the servant. The former has a duty of imperfect 
obligation to make the communication, and the recipient has an 
interest in receiving it (k). 

1264. It has bcoii said that the reason for holding any occasion 
privdegod is the common convenience or the welfare of society, and 
that no definite line can be so drawn as to mark off with pre- 
cision those occasions which are privileged and separate them from 
those which are not {1). Judges have felt great difficulty in 
defining what kii^d of social or moral duty or what amount of 
interest will make the occasion pri'viloged (m), but there is a tendency 


iutereHt, will make the occasion privilogod (ITAi/pfr?/ v. Ailams (ISOIJ), 15 C. B. 
(n 8.) 39‘2, per Eule, C. J., at p. 418). As to intorproting tlio word “ intorcst ” 
“ see further note (»/). p. 692, 

(/i) ruihnan v. Hill ifc Co., [1891] 1 Q. B. 521,C. A.,pcr LonlEsirEii, M.B., at 
p. 528. The follnwiiig (‘usoa relating to ROi-vaiits may bo rofei red to ; — W'vnlhfi slifti 
V. Iluwhins (1786), 1 Term llep. 110; Child v. Affleck 9 h. & C. 40:J, 

refeiTod to in T^otjornl v. xS/if/rtn^f (IK:H), 1 Cr. M. & K. 181, 193, n. (a); 
Harris v. Thompson (1853), 13 C*. B. 333 (where director of A. coTnpniiy and B. 
ooinpany stated at hnurJ meeting of B. company that plaintiiT had boon 
dismissed from post of Rccretary in A. company, and moved a resolution to dismiss 
him from post c»f auditor of B. company); Edmondson v. Slefthinaon (1766), 
Buller, Law of Nisi Prius, Lord Maxseield ; 1 Wins. Saund. HI ; Tvdmort 
V. Lawrence (1840), 11 Ad. & El. 380; Uardnery. Slade (1S49), 13 Q. B. 796 
(duty of master to correct provions good character) ; Somtirvilky. lItnvhhtB{\^b\), 
10 0 . B. 583 (duty and interest of mu.stc^r to prevent his servants associating 
with dismissed servant suspected by mustpr of theft) ; Taylor v, Ifatrknts (1851), 
16 Q. B. 308 ; Marthy v. WUt (1856), 18 C. B. 544 (presence of third persons) ; 
Dltm V. Parsons (1858), 1 F. & E. 24 (statement to person who hod formerly 
given plaintiff a character); Amann v. fhimm (1860), 8 C. B. (n. s.) 597 
(defendant's communication to his customer ns to defondant’s suspicion that 
the clerk of the customer had stolen meat from defendant’s shop) ; //. v. Perry 
(1883), 15 Cox, C. C. 169 (letters by mastepH wifo to servant accusing her of theft) ; 
Mead V. IJuyh€8{\B9l), 7 T.L. R. 291, jter Mathew, J. (statemout by one servant 
as to character of another in answer to inquinoB of mistress) ; AhrUtin v. Marleay 
(1 893), 9 T. L. B. 539, per Cave, J . (statc>moiit by mistress to iicrson in locojtareniis 
of servant) ; Hunt v. Great Nurtht^n Hail. Co., [1891] 2 Q. B. 189, i). A. (joint 
interest : circular by railway company to its servants as to grounds of dismissal 
of servant hold privileged). In the above cases the occasion was held privileged. 
In the following cases it was assumed that the occasion was privileged, as the 
cases turned upon the privilege of the communication : --Rogers v. Clifton (1803), 
3 Bos. & F. 587 ; Patiison y. Jones (1828), 8 B. & 0. 578 (volunteering state- 
ments), considered in Stuarts yr. Bell, [1891] 2 Q. B. 341, 349, C. A.; Kelly 
V. Partington (1833), 4 B. & Ad. 700; Fountain, v. Boodle (1842), 3 Q. B. 5; 
Fryer v. Kinnersley (1863), 15 C. B. (N. H.) 422. As to the geueral law of master 
and servant, see title Master and Servant. 

(l) Stuart V. Bell, supra, per Lindlky, L.J., at p. 346, applied in Andrews 
V. N(At Bower, [1895] 1 Q. B. 888, C. A. Stuart v. Bell, supra, is typical 
of the second lino of cases refeiTod to m note (i), p. 667, ante, which exhibit 
the more modem tendency to apply the rule liherelly, having regard to the 
general welfare of Bociety. Contrast the two lines of cases in note (t), p. 687, 
ante, and see Allhuity. Uentral Cotmeil of Medical Education and Registration 
(1889), 23 Q. B. D. 4(X), 412, C. A. ; and the dictum of Lord Tenterdbn, O.J., 
there quoted with, approval, and approved by Cookburn, C\J., in Cox y, Feeney 
(1863), 4 F. & E. 13, and by PniLLiMOAE, J., in Mangena y. Wright, [1909] 2 
k. B. 968, at pp. 971, 972. 

(m) See Whitdey v. Adams, supra, per Erle, O.J., at p. 418; approved 
in StMTt y. Bdl, [1891] 2 Q. B. 341, 348, 0i A* As to interpreting ibt 
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to widen the application of the rule, or at least to interpret it with Sm. 8. 
an eye to the general convenience and welfare of society. In the * QualUied 
absence of authoritative definitions as to what kind of social or Privilege. 

moral duty or what amount of interest will make the occasion 

privileged, even a recent decision, in which the court has held that 
a particular set of facts made the occasion of a communication 
privileged, is not always a safe guide as to what the court would hold 
to be the result in law of a different set of facts ; but having regard 
to the trend of the modern decisions in the direction of a more 
extended application or interpretation of the rule, the earlier cases 
are of less practical use than the more modern (ti). 


word “interest” “ liberallj^” see Toogood v. Spyring (I8d4), 1 Or. M. &R. 181, 
ptr rAUKB, B., at pp. 19a, 194, and note (d), p. 692, and Child v. Affleck 
(1829), 9 B. & 0. 403, referred to in the note to Toogood y. Spyring, scipra, 
at p. 193. 

(n) The following are important modern authorities, cited in chronological 
order, on the subject of privilege Clark v. McHyntux (1877), 3 Q. B. D. 237, 
0. A. (coinmiinicationa between incumbent and curate as to occlcsiasticai 
matters ; observations as to what is and is not express malice) ; 
IJamun v. Falle (1879), 4 App. Cas. 247, T. C. (statement by proposed insurers 
of ship to insured); Capttal and Conniies linnk v. Iltnty (1882), 7 App. 
Gas. 741, U. L., per Lord Blackbuun, at p. 787 (nature of qualified privilege 
conaulered) ; Hunt v. Great Ntfrthern Jlxih Co,, [1891] 2 Q. B. 189, C. A. 
(joint iuteiest); Stuart v. Dell, [1891] 2 Q. B. 341, 0. A. (Lindlet 
and Kay, L.JJ., Lovks, L.J. dissenting) (social or moral duty); 
Jenoure v. Defmege, [1891] A. 0. 73, P. C. (fact that statomeut is volunteered 
does not, if tho occasion was privileged, tnrow on defendant the burden of 
nroving bona Jides aiiirmatively} ; Pittard v. Olteer, [1891] 1 Q. B. 474, C. A. 
(presence of reporters at meohng of poor law guardians not sufficient to take 
away privilege of occasion), (distinguishing Purcell v. Souiler (1877), 2 C. P. D. 
215, 0. A.); Pullman v. tiill db Co,, [1891] 1 Q. B. 524, C. A. (distinguished 
in Doxaius v. Goblet Frerea, [1894] 1 Q. B. 842, C. A. (solicitor and dork), and 
Kdmondaon v. Birch db Co,, Ltd, and Horner, [1907] 1 K. B. 371, 0. A.); Boyal 
Aquarium and Summer and Garden Society v. Parkinaon, [1892] 1 (i, B. 

431, C. A. (qualified privilego of statement of county councillors at meeting for 
granting music and dancing licences) : whore a body of persons are engaged 
in a duty imposed on them of deciding a matter of public administration, 
which interests not themsolves, but the parties concemetl and the pubUc, the 
occasion is privileged (ibid,, at p. 443); as to what constitutes malice on such 
occasion, see tbt'd . ; Searlea v. Scarlett, [1892] 2 Q. B. 56, 0. A. (publication 


an 


of a mere copy of what is contained in a register of judgments kept in 
pursuance of an Act of Parliament, which hy law the publio are entitled to 
inspect, 16 , in the absence of actual malice, privileged), explaining and following 
Fleming v. Neioton (1848), 1 H. L. Cas. 363, and. Annaly (Baron) v. Traat 
AuMiary Co. (1690), 26 L. B. Ir. 11, 394, C. A. (action in respect of publica- 
tion in Stubha* Weekly Gazette), and disapproving William v. Smith 
(1886), 22 Q. B. D. 134 ; see Coagrave y. Trade Auxiliary Co, (1874), 8 
1. B. 0. L. 349 ; as to the extent and limits of privilege in the case of trade 


protection societies, see Madutoah v. Bun, [1908] A. C. 390, 400, P. 0. ; Getting 
V. Foaa (1827), 3 C. & P. 160 ; as to “ generA interests of society,” see ibid,, and 
WhMey v. Adhama (1863), 15 G. B. (ir. a.) 392, per Erle, C.J., at p. 418. 
Searlea v. ScarleU, aupra, was approved by the Court of Appeal in Jones (John) 
A Sons V. Financial Times (1909), 25 T. L. R. 677, C. A. (publication by news- 
papers of receivership orders privileged) ; Kimher y, Preaa Aaaodation, Lid,, 
[1893] 1 Q. B. 65, 0. A. (reports in the nature of “ privileged ** cemmunioations) ; 
Baker v. Carrkk, [1894] 1 Q. B. 838, C. A. (letters by solicitor in course of 
duty to his client written to auefioneera to ^teot client’s interest privileged, 
in absence of malice, where occasion would have been privileged nad letter 
becjp written by the client}, approving Bteckhom y. Pugh (1846j. 2 0. B. 611 
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Qaalifloatton 
of, or 

ezoeptions to, 

general 

deftnition. 


sm. ^ 1266. The following exception or qualification has been admitted 
' w order to preserve the spirit of the general rule limiting the 

(notice by cr^itor of plaintiff to auctioneer not to pay proceeds of sale to 
plwntiff, ^eging act of bankruptcy bj- plainti^; JBrmune v. Dwm (1893), 
6 E. 67, H. (letter by solicitor to client leading up to retainer) ■ HeWieh 

A. (disapproving v. 'DasJiwood 

(1883), 11 Q. B. 1). 43) ; Andrewa v. Nott Bower, [1895] 1 Q. B. 888, 0. A. 
see note (•), p. 687, ante; NmU v. Fine Arte and General Insurance Co., [1895] 
2 Q. B. 166, 0. A., per Lord Esher, M.E. fcriticising Cajntal and Cmntia Bank 
y, Hvnty (1882), 7 App. Cas. 741, per Lord Blackburn, at p. 787) (occasion 
pnviloged ; finding of jury as to excess insufficient ; no evidence of malice for 
[1901] 2 KB. 1,0. A. (see note (A), p. 693, post) ; 
Collins V. Cooper (1902), 19 T. L. E. 118, C. A. (material statements made by 
persons interested in detection of ciimo ; occasion privileged ; wliother com- 
munication is privileged depends on whether defendant honestly believed what 
he said, not on whether hia belief was reasonable or not) ; Campbell v. Cochrane 
(1906), 8 h. (Ct« of Sess.) 205 (statements in reply tu tlireat of action and 
relevant thereto); Wataofi v. M'Eimn, Watson v. Jones, [1905] A. C. 480, 
referred to in CampheU v. Cochrane, sujra, was a caae of absolute privilege ■ 
Beiih v. Jjauder (1905), 8 F. (Ct. of Sess.) 356 (report by a moinber of associa- 
tion of fiHhinS'boat owner, for inbortioii by the Mcretary in the '‘defaulters’ 
rogistor ” of alleged misconduct of an engineer) ; Hmt v. Ijeuq (Sir H'.) <fe Co. 
{ShejgMd Ttlfgraph), Ltd. (1907), 23 T. L. E. 243, C. A. (i-^'orts of judicia] 
iwoceeduigs) ; Fumitt ▼. Cambridge Daily Newt, Ltd. (1907), 23 T. L. E 705 
0. A. (reports of judicial proceedings) ; v. Baker (1909), 73 J. P.’ 289| 

C, A. (speech by member of boaitl of gimrdians at iWrd meeting as to 
coll^ion of poor rate in psiish within his union privileged): Muuqma v. 

[1909] 2 K. B. 958, see note (j»), p. 683, ante (where it was alw held' 
that a communication by a public servant of a maitor within hia own province 
concerning a person taking a public part, tlie matter being ono of public 
interest, as to which the public are entitled to information, may bo privileged 
Ml the part of the pubUc servant, and if sent to a newspaper and published 
therein may be the subject of privilege in the proprietor, as that is the ordinary 
channel of communication to the public {AUbutt v. Qtneral Conneit of Medical 
^ticaiion and Begietration (1889), ‘23 Q. B. I). 400, 412, C. A., followed)) • 
Elkingtm v. London AetoHation for Protection o/Trude (1911), 27 T. L. E. 329, 
C. ^ (defendants ordered to give further particulars to test questimi whethsr 
an inquiry was made by a member of defendants* association). 

(2) The followmg oases, mostly of earlier date than the preceding, may also 
be consolted on the subject of privilege. 

(i.) (a) As to interest generdly -.—ShipUy v. Todhunter (1836), 7 0. & P. 680 
(mutual : angry expressions not necessarily malicious) : Wilton v. 

(1845), 7 Q. fi. 68 (joint) ; M’Douqall v. Olaridge (1808), 1 Camp. 267 (mutual) 
Siminonde v. Dunne (18/1), 5 I. B. 0. L. 358 (interest must be real and 
legitimate : succinct definition of privilege by PrrzGEiiALD, B.). 

(i.) (b) As to interest of the recipient i—Efayy v. Blurt (1846), 10 Q. B 899 
(letter to Secretary of State kaving no direct authority in respect of subiect- 
inattor, und not being competent tribunal lo receive the application not 
privileged) ; oompaje Dorriem v. P.uth (1856), 5 B. & B. 844 (whore the Secraiarv 
of State was the proper p^on to whom to apply). As to oases where the 
comuiUQicatiou was not modo to proper persons, see Simpson v. Dtnvns (1867) 
16 L. T. 391 (to newspaper instead of to town council) ; compare LauAess v 
Am^lo-Egyptian Cotton Co. ( 1 869), L. E. 4 a B. 202. 

(li.) As to adf-vindication Orwwrd ▼. Welhngton (1836), 7 0. & P 531 ■ 
JMghtcn r. Bodor omd Man iBiskm) a«72), L. E. 4 P. 0, 495 (charge of 
l^op to clergy ; huhoB there justiSM in defending himself by sending such 
charge to the newspmer> ^ ^ 

S _Ab to statenients voluntoerod:— TWd v. Hatokini (1837), 2 Vogd ft B 
rioe W relative as to matters of family interest privileged). Froouentlv 

“tetest to.motect I 


•tatmrat vduntMrad. Sm, tot exanwle, Todd r. Hawkine, n^, and iuds* 

J., in Whdeley ▼, A^me (1868), 16 G B. (»^.) 892, ; 


aw»irotBH£B, O.J., 
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potBons to vhom a communioation on a privileged occasion may be Bact. 8. 
published, and yet remain protected by the occasion : — ^here there Qaalld^ 
is a duty (o), whether of perfect or imperfect obligation, as between Privilege, 
two persons, which forms the ground of a privileged occasioni the 
person exercising the privilege is entitled to take all reasonable 
means of so doing (p). Those reasonable means may include the Reasonable 
introduction of third persons, when that is reasonable and in the introduction 
ordinary course of business (q). The use of the ordinary and perimsinto 
reasonable means of giving effect to the privilege does not destroy the oJL^oix. 
it (a). Thus, it would be impossible in the case of the business 
communications of large mercantile firms and liiqited companies to 
BUi)pose that communications could as a matter of business be 
written by and pass through the hand of one partner or person 
only(b). If a business communication is made on a privileged 
occasion, the privilege covers all incidents of the transmission of 
that communication wljich are in accordance with the reasonable 
and usual course of business (c). 


Bennet v. Bmmi (1846), 2 C. B. 628; the judgment of Tj 1NI)U2Y L.J.. in Htuari 
V. Bdl, [1891] 2 Q. B. 341, C. A., and Jmoure ▼. Dd^neye^ [1891] A. C. 73, P. C. 
Ah to the danger of voluntary atatoments, see Tovyood v. Sj/yring (1834), 

1 Cr. M. &.II. 181 ; Bicktsm v. Hilliard (1874), L. E. 9 Exch. 79. 

(iv.) As to statements made in investigating crime : — Force v. Warren (1864), 
15 C. B. (N. 8.) 806 (what statements by a person suspecting another of theft 
are or are not privileged); compare Uarrieon v. Fraser (1881), 29 W, fi. 652. 

Pul* tho sake of publio justice, charges and communications, which would 
otherwise bo slanderous, are protected if bond fide made in the prosecution of an 
inquiry into a suspected crime *' {Padmore v. Lawrence (1840), 11 Ad. & El. 380, 
per CoLERiDQE, J., at ]). 382). On this statement Dr. Blake Odgers, in his work 
on Libel and Slander, 3rd. ed., p. 245, based tho following statement, which 
was approved by Collins, M.E., in Colliua y. Cooper (1902), 19 T. L. E. 118, C. A., 
at p. 119: “All material statements made by the persons interested in the 
detection of a crime, duiing their investigations and material thereto, are privi- 
leged.” Eor a i-eocnt case where the Court of Appeal hold that a statement by ^e 
defendant to tho plaintiff’s master that there had been a theft and that suspioion 
had fallen on the plaintiff was a statement mode on a privileged occasion, and 
that in the absence of evidence of malice tho defon^nt was not liable, see 
Stuart V. Bell, [1891] 2 a B. 341, 0. A. 

(3) AlB to o^er illustrations, see the cases cited in the notes to pp. 687, 688, 
ante, and to pp. 692, 693, 71 1 et seq., post. 

The immunity given by statute to certain fair and accurate reports ejJiibits 
the same tendency. 

(o) The principle is equally applicable to the cjiseB of (1) common interests, 
(2) interest to make and duty to receive the statement, and (3) duty to make 
and interest to receive the statement. 

(p) Edmondson V. Birch cfe Cb., Ltd, and Horner, [1907] 1 K. B. 371, C. A., per 
Collins, M.B., at p. 380. 

(q) Ibid, 

(a) Ibid. 

h) Hid., per Cozens-HakDY, L.L, at p. 871. 

c) 1 hid., per F:t<ET0HER Moulton, L.J., at p. 382. In Edmondson v. Etrck 
A Co., Ltd., and Horner, supra (in which Pullman v. Hill A Co., [1891] 1 Q. B. 
^24, 0. A., was distinguish^, and Boxsius y. ffoblet [189^ 1 .Q. B, 842, 

0. A., aud Lawless y. Anglo- Egyptian Cotton Co. (1869), L. K. 4 Q. B. 262, were 
followed), the communication uy telegram was earned out in tne only way avail- 
able, ana, as a matter of business, the course followed in making the com* 
tnhnioation was the reasonable and usual course to adopt in ^e oiremnstancea. 
Pullman v. Hill A Co., [1801] 1 Q. B. 524, 0. A., related to a communioation 
b/ a' company to a fiim which involved a serious charge againit the plaintiSCt 
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Sbot. s. In actions of slander the presence of a third person Oil a 

Qualified privileged occasion does not avoid the privilege as a matter of law, 
ravilege. though it may be evidence of express malice (d). Where on oppor- 
Siander. tunity is sought by the defendant lor making a defamatory statement 
riniifiiinr ot i>6fore third persons which might have been made in private, it 

thinl penoDii. would generally afford strong evidence of a malicious intention (d). 

Express But where the presence of a third person, on an occasion otherwise 

m^ioe. privileged, is reasonably necessary for the protection of the interests 

of the defendant, and the third person is not unfairly selected, the 
presence of the third person, though introduced by the defendant, 
is no evidence of express malice (e). 

c 

and the communication was by a letter dictated by the defendants' managing 
director to a clerk, and the Court of Appeal held that under the circumstances 
it was not necessary nor in the ordinary course of business for the director to have 
availed himself of the clerk for the purpose of making the communication. In 
Boxaiua v. Ooblet Frere%^ [1894] 1 Q. B. 842, 0. A., it was held that if a solicitor 
is instructed to write a defamatory letter on a privileged occasion on behalf of a 
client, he must do this business, as he does other business in the office, in the 
ordinarv way, which involves having the communication taken down or copied 
by a clerk, and copied into the letter book, and Lord Eskkk, M.B. at 
p. 845), said that that was distinguishable from the case of a merchant writing 
a libel out of the course of his ordinary business, V9ho, if he has the letter 
copied by a clerk, does so at his peril In Lawlesa v. Anglo^Egijj^ian Cotton 
Co. (18G9), L. B. 4 Q. B. 262, it was held that a company, in making known 
to its shareholders matter proper for them to know, may employ a printer to 
print the report in the usual course ; and, if a company may do so, others may 
do so, provided that the means adopted are necessary, having regard to the 
facts of the particular case and the exigencies of business (ibid., and see 2*^ 
Hannen, J., ibid., at 269, 270). As to transmitting libellous matter nn- 
neoessaiily by telegram, see Williamaon v. Freer (1874), L. B. 9 0. F. 393 ; 
compare Edmondson v. Birch A Co., Ltd., and lloruer, [1907] 1 E. B. 371, 38 1, 
0. A. As to the occasion being privileged though the transmission is by 
postcards whore the name of the plaiutiJf is nut disclosed, see tiadgrove v. Hole, 
[1901] 2 £. B. 1, C. A., and note (h), p. 693, post. 

(d) ** 1 am not aware that it was ever deemed essential to the protection of 
such a communication (t.s., as to tho character of a discharged servant) 
that it should be made to some person interested in the enquiry, alone, and 
not in the presence of a third person. If made with honesty of puqiose to a 
party who has any interest in tho enquiry (and that has been very liberally 
construed) the simple fact that there has been some casual bystander cannot 
alter the nature of the transaction. Tho business of life could not well bo 
carried on if such restraints wore imposed on this and similar communications, 
and if, on every occasion on which they were mado, they were not protected, 
unless strictly private ” {TSngood v. apyring (1834), 1 Or. M. it B. 181, per 
Faeke, B., at pp. 193, 194). The communications of business are not to be beset 
with actions of slander (per Lord ELLENBOHOUon, G. J., in Dunman v. Bigg (18081 
1 Gamp. 268, n., cited with approval in Taylor v. Hawkins (1851), 16 Q. B. 
308, per liord Campbell, G.J., at p. 322). See also Pitiard v. Oliver, [1891] 
1 Q. B. 474, G. A. (where it was held that the occasion was privileged notwith- 
standing the presence of rerrariors or persons other than guardians at tho 
meeting of a Doard of guardianB at wmdh the defendant, a member of the 
board, made the statement complained of); and see dicta of Lord 
Eshsb, M.B., in Piitard v. Oliver, supra, at pp. 477, 478, as to what the* 
position would havo*been had the defon^nt called third persons into the 
meeting, and the criticism of PurceU v. Sowler (1877), 2 G. F. D. 215, in 
JHitard v. Oliver, supra, at p. 479. 

(e) Taylor r. Hawkins i\%b\), 16 Q. B. 308 compare Bomervills y. Hawhine 
(1851), 10 G. B. 583. See uso the following cases: — Toogood v. Spyring, 
npruf Padmore ?. Laiwrence (1840), 11 Ad. ft El. 380; Parsons r. Surgtn 
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1267. A statement by the defendant to the plaintiff, though otteired Sbot. 8. 
in the presence of third persons, is a statement made on a privileged Qualified 
occasion if and in so far as it is an answer to a question put to the Privilege, 
defendant by the plaintiff, and the burden is on the plaintiff to 

satisfy the jury that the statement was made maliciously (/). qnestimsrn 
Ilut in so far as the statement in reply is not an answer to the presence of 
question it is not made on a privileged occasion, and, unless the persons, 
occasion is otherwise privileged, there is no need for the plaintiff to 
prove the existence of express malice (g). 

1268. The iulroduction of third persons on a privileged occasion Words 
does not avoid the privilege in the absence of evidence of actual ‘*f*^?^^t*** 
malice if there is no actionable publication to such third persons ; not’go' 

and there is no actionable publication of a libel or a slander to understood 
persons who do not understand the words to bo defamatory of the persons, 
plaintiff (A). 

Suu-Skct. 15 . — Pritileged Rfjiorts, 

(i.) Ill General. 

1269. It hns been said that the reason for holding any occasion pefinition 
privileged is the common convenience and the welfare of society, and 

that no definite line can l)o so drawn as to mark off with precision common^ 
those occasions which are privileged and separate them from those convenience 

which are not (i). welfare 

^ ^ of society. 


(liSG*!), -1 r. & F. 2-J7 ; IhtvifH v. Snead (1S70), L. R. o Q. B. 60S; Joim v. 
Thomas (1885), 53 L. T. 678 ; Piiiard v. Oliver^ [1891] 1 Q. B. 474, C. A. 

if) Warr v. Jollg (1834), G 0. &. P. 497, considered in Griffiths Itswis 
(1815), 7 Q. B. 61, 67 ; coinpaio Palmer v. Hnmmerston (1883), Cab. & El. 36. 

(g) 111 Griffiths v. Lewis, siqn-a, where fJio plain tin asked the defendant 
''Did you siiy that uiy son used two bolls to the steelyard?” and tlio 
defendant answered '*To bo sure I did; it has been carried on for years,” 
it was hold that tho latter part of the reply was not au answer to the question, 
and that the plaiuiilT need not provo actual malice. In Smith v. MaihewA 
(1831), 1 Mood. & B. 151, Lord Lynduvrst, C.B., told Iho jury that if the 
re])OTts as to which the plaintiff demanded an inquiry originated with the 
dofemlant and had produced the inquiry, his repetition of them was not a 
privileged coniiuuiiication (seo Grtjfiths v. Lewis, supra, per Denman, C.J., 
at p. 67). Ijord JjYNnuuRST did not rule that the occasion of the repetition 
was not privileged. An answer to an inquiry by a company as to a transfer is 
privileged (//&s/rr(/i v. Brindle (1888), 4 T. L. IL 199). As to statements 
which are privilege<l only as to a ]rartion, see barren v. Wai'ren (1834), 1 
Or. M. A B. 250. In Davits v. Sntcai (1870), L. B. 5 C|. B. 608, a statement 
as to tho administration of a trust by A. and B., two tmsteos, made on an 
occasion privileged as to A., was held to be made on an occasion privileged 
as to B. alsii, since tbo ^tuto]nellt concerning A. could not be made without 
referring nlso to B. 

{li) Sue Sadgrove v. Uole, [1901] 2 £. B. 1, C. A., where the name of the 
plaintiff did not appear on the postcard ; compare Williamson v. Dr&r (1874), 
li. R. 9 0. P. 393, and Bohivson v. Jones (1879), 4 L. B. Ir. 391. ” XJndouotedly, 
seeding a libellous communication by ^stcaM may be evidence of malice, as 
pointed out by Brett, J in Williamson v. Freer ” {supra), “ if the communication 
refers and would be taken to refer to a particular individual, t fail, however, 
to see any evidence of malice arising from fact that the defendant disclosed 
to the public that which conveyed no meaning to the public ” {Sadgrove v. 
supra, per Colltns, L.J., at p. 0). 

{i} See note ('), p. 688, ante. Contrast also the definition in Harrison y. Bush 



694 


Libsl And Si.ANDBtt. 


SaOT.S. 


Quitted 

Ftfarili 


lege. 


Extension 
of qualified 
privilege to 
certain 
reports. 


Reports : 

(i.) Judicial 
pioceedings. 


fa) Common 

law. 

Privilege not 
confined to 
reports in 
newspapers. 


Questions 
for jury. 

Burden of 
proof on 
defendant 
tbat report 
is fair and 
iiccurate. 


Id the preceding definition ( j) of a privileged oooaeion, however, the 
correspondence of the duty, or interest, of the individaals who make 
and receive the communication is emphasised, and the public 
interest is ignored except in so far as it is protected by the wide 
interpretation of the word “duty.” 

In the case of certain reports, the law, in the interest of the public 
rather than in the interest of individuals, gives a qualified protec- 
tion, loosely called privilege from an analogy in function to the case 
of privilege strictly so called. 

, (iL) Judicial Proceediugi. 

1270. Where there are judicial proceedings before a properly 
constituted judicial tribunal exercising its jurisdiction in open court, 
the publication, without malice, of a fair and accurate report of what 
takes place before that tribunal, is privileged (k). 

Such a publication is in the public interest. It is merely enlarging 
the area of the court, and communicating to all that which all hud 
the right to know (l). So for as the common law is concerned, it 
makes no distinction in principle between the reports of such pro- 
ceedings appearing in newspapers and those appearing in private 
pamplilets (m), but in determining whether a report is fair and 
accurate, a report in a daily newspaper should not be judged hy the 
same strict standard of accuracy as the reports of a professional law 
reporter («). 

At common law a fair and accurate report of such proceedings 
has an immunity corresponding to the qualified immunity of a 
statement made on an occasion which is a privileged occasion within 
the preceding definition (j). It is for the jury to say whether the 
report is fair and accurate, and the burden is on the defendant to 
satisfy the jury that the report is fair and accurate. If, however, 
the plaintiff substantially proves the case of the defendant in this 


(1855), 6 E. & B. 344, with the exceptiona to that de&nitiou meutioiied in Iho 
text. In IJebditeh v. MaeJlvoamCf [1894] 2 Q. B. frl, C. A., that detiuitioii woa 
strictly applied. 

(/) liee pp. 686, 687, ante, 

(k) Kimber v. Prett Aetociaivm, [1893] 1 Q. B. 65, 68, 0. A This cose was 
decided on the common la^ As to the words " exercising its jurisdiction,” see 
Usill V. J/alei (1878), 3 0. P. D. 819, 323 (approved in Kimber y. Preu AMorta- 
(lon, eupra, where the magistrate declined to entertain the application, a report 
of which proceedings, found by the jury to be a fair report, was afterwarda 
published hy the defendant in a newspaper, and the court held that it was 
privileged). 

(l) MaedougaU v. Knight (1889), 14 App. Cas. 194, per Lord TlAtSBUBV, L.C.. 
at p. 200. 

(m) MUierieh v. Lloyde (1877), 46 L. <1, (q. b.) 404, C. A., per MBlXlsa, L.J., 
at p. 400, and per BbbTT, J.A., at p. 407. " In both oases a fair report of the 
trial is all that is nsoessary, unless there be malice in fact, when the privilege 
is lost even if the r^rt be pubUshed in a new^per ” [ibid., at p. 407). Aj to 
the effect of statutory provisions cm this subjecft see pp. 697, 698, 746, poet. 

(n) Uepa v. Leng (Sv W. G.) cfc G>. {Blujffldd Tele^aph), Ltd. (1907), 23T. L. B. 

243, 0, A., per COLUNe, M.B., at p. 244. There is, perhaps, a tendeucy at the 
present tine to take a more libwal view of the inimuuity of lep'orters thao 
formerly (ibid., p; 246). ' •’ 
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respect, and there is no material omission, the judge is justified in Saor. s. 
refusing to ask the jury to find what no reasonable man could find (o), QuaUfled 
but though there is no evidence fit for the consideration of the jury, Privilege, 
it is now the usual practice for the judge to let the matter go to the — 
jury, so that in the event of the Court of Appeal thinking that 
thero was evidence for the jury, it may not be necessary to send the 
case down for a new trial ( p). 

If the plaintiff fails to establish that such a fair and accurate Burden of 
report was actuated by express malice, the report is regarded in law 
as a privileged communication {q). pUintisr 

1271. The immunity extends to the reports of parfc proceedings Extent of 
before magistrates, because there may be greater danger to the immunity, 
public in allowing judicial proceedings to be held in secret than in 
suffering persons for a time to rest under an unfounded charge 

or suggestion (r). 

1272. Tn considering whether an account of legal proceedings Fairnewnnd 
is fair and accurate, the reason of the immunity should be regarded, 

It is that, as every person cannot be in court, it is for the public Verbatim 
benefit that persons should be informed of what has taken place in 
court substantially as if they had been present («). It is essential 
that the publication should be a fair and impartial, though it need 
not be a t erlatim, report (t). 

1273. Tho report of a portion only of the legal proceedings may Report of 
in many cases detract from the fairness or accuracy of the report of 
and have an effect the reverso of putting the reader in the same 
position as if he were present himself. Thus it may bo misleading 

to report the opening speech of counsel without the evidence on 


(o) Kimhtr v. Press Assoevttion, [1893] 1 Q. B. 6o, 71 — 73, C. A. ; and see 
Capital and Counties Bank v. lUniy (16S0), 5 C. P. D. 514, 0. A. ; affirmed 
(1882), 7 App. Gas. 741, referred to in Kimber v. Press Association, supra, at 
p. 74. 

(p) Hope V. Leng {Sir TT’. C.) Co. {Shejield Telegraph), Lid. (1907), 23 
T. L. R. 243, C. A., per Collins, M.R., at p. 244. 

(f/) But the fairness uf the report will not avail the defendant, if the plaintiff 
cstuhlibhes malice (Stevens v, Sampson (1879), o Ex. I>. C. A.), 

(r) Seo Kimhcr v. Cress Association, svpra, per liOrd Esukr, M.R., at 
p. 69. There tho Court of Appeal iipproved Currt/ v. Walter (1796), 1 Bos. & 1\ 
525; Lewis y. Levy (1858), E. B. & E, 537 ; Usillmf, Hates (1878), 3 0. P. I). 
319; and explained Saumkrav, (1829), 6 Bing. 213, per TlNDAL, C.J., 
at p. 218. As to proceedings before judges in chambers, see Smith v. Srott 
(1847), 2 Oar. & Kir. 580; as to coroner’s courts, soo Last v. Chapman (1827), 
Mood. & hi. 46 ; Lynam v. Gaming (1880), 6 L. R. Ir. 259 ; as to committees of 
llouiBO of Lords, see Aans v. Mulvany (186G), 2 I. R. 0. L. 402 ; as to registrars in 
bankruptcy, sec Byalls v. Leader (1866), L. R« 1 Exeh. 296 ; as to magistrates' 
courts, SCO Pinero v. GitodUike (1867), 15 L. T. 676, As to absolute privilege, 
see pp. 677 et seq., ante. 

^ (sSFurnisa Y. Cairdtriilge Daily News, Ltd, (1907), 23 T. L. R. 705, C. A., 
j)€r Gorell Barnes, 1\, at p. 706. As to otaissivnis, see Grimirade v. Jh'rka 
(1886), 2 T. Tj. R. 627. As to omitting to intimate the result of proceedings, 
see Pope v. Outram CV. , Ltd., [1909J S. 0. 230. 

, (0 See ILiare v. Silverlock (1850), 9 C. B. 20 ; Lewis v. Levy (1858), E. B. & 
E. 537 ; Andrews v. Chapman (1853), 3 Car, ft Sir. 286 ; Tamer y, BulUvan 
(1862), 6 L. T. 130. 
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which it is founded (a), or the evidence of a witness without the 
cross-examination (b). 

1274. It is not, however, necessary as a matter of law that the 
report should be a report of the whole of the proceedings. The 
publication, without malice, of an accurate report, of what has been 
said or done in a judicial proceeding in a court of justice, is a 
privileged publication, although what was said or done would, but 
for the privilege, be libellous against an individual and actionable 
at his suit, and this is so although what is published purports to be, 
and is, a report not of the whole judicial proceeding, but only of 
a separate part of it, if the report of that part is a fair and accurate 
report and published without malice (c). 


(<i) See fiauifhra ▼. MilU (1S29), (5 P>ing. 2i:{, 21 S, 219; Kann v. Muh'amj 
(1860), 2 1. R. C. L. 402. As to roportiug ubsorvatioiis t>[ couusel, see stlbo 
Turner v. Sullivan (1862), 6 L. T. 130. 

(b) See tbe passage from the judgment of Lord Halssuuv, L.O., in 
Macdotujall v. Knight (1889), 14 Apx>. Cos. 104, quoted in note (r), iu fra, 

(r) The statement in the text is founded on the docisioii in Lewis v. Lt ny ( IHoH), 
E. B. & E. 337 (approved in Mihssteh v. Uoytis (1877), 46 L. J. (q. «.)404, C. A., 
by Mellisu, L J., and Bueit, J.A.), as interpreted, and followed by tho (Join t oi 
Appeal, in Macdougall v. Knight ifc (1886), 17 Q. B. 1). 636,* C. A., ami 
Majcdougall v. Knight (1890), 25 Q. B. D. 1, A., ^ter Lord Estikp., M.R., 

at p. 7. In Macdungall v. Knight, aniyra, the Coiu’t of Appeal atfinned theii 
decision in Macdougall y. Knvjht <£: (I88(>)i 17 Q. B. D. 636, 0. A., 

which had been affirmed by the House of Lords ((1889), 14 Ax)p. Cos 
194), not for the reasons given by the Court of Appeal, but liocaus^ 
tho findings of the jury disposed of all tho questions pro])oily raised at the 
trial, the points raised in the Divisional Court, the Court of Ax)i)eal, and the 
House of liOrds not having beoii properly raised at tho trial. Iliero TiOrd 
Halsbuby, L.C., dealing with the question of reporting x^ortions of legal 
procee<lingB, said, at p- 200 : I am not xu'Cparod to admit that tho judgment ot 
a learned judge must ziecessarily he xn'ivileged. It is obvious that a partial 
account of what takes place in a court of j\istice may be the exact I'lverse ot 
putting the por.son to whom xinblicatifui is made in the same position as if he 
were present himself. If the evidence of a witness containing matter defama- 
tory to an individual wore publi.'thod, and the cross-examination vhich showed 
the wituess to be unworthy of belief were suxipresscd, it would obviously be a 
partial and inaccurate account of what took place ; aud if a learned judge’s 
judgment or summing up to a jury did not, in fact, give reasonable opportu- 
nities to the reader to fonn his own judgment as to what conclusion should be 
drawn from the evidence given, 1 think the publication of such partial, and in 
Ihat resxiect inaccurate, reprOientaiions of the evidence might be the subject ol 
an action for libel to which the supposed privilege in what was said by a judge: 
would be no answer. Nor do I think there is any presumption one way or the 
other 08 to whether a judge’s judgment does or does not give such a complete 
and substantially accurate accouut of the matters upon which he is adjudicating 
as to bring it within the privilege. If it be so, it must be proved to be so by 
evidence, and certainly not inferred os a proMumptioii of law.” tlee tho 
criticism of this in Macdougall v. Knight (1890), 25 U. B. D. 1, C. A., per Tiord 
Esuek, M.B., at p. 9. As to leaving to the jury the question of the fuimoss 
and accuracy of a report of tho summing up of the judge, see also MUiasuh vs 
Lkn/ds, supra. As to publishing extracts from a rogistor of judgments, see Searles 
V. Scarlett, [1892} 2 Q. B. 66, 0. A., and the other cases cited in note (ra), p. 689, 
ante. As to restnuning by injunction circulars purporting to give effect of a 
judgment, see Hayvfard A Co, v. Hayward dt Sons (1886], 34 Ch. D. 198. As 
to publishing the contents of an affidavit filed under the Deeds of Arrangement 
Act, 1887 (60 & 51 Viet. o. 67), e. 6, see Beia v. Perry (1895), 64 L. J. (q. b.)686. 
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1276. Although the report may be condeneed by the reporter, bo 
long as it reproduces the substance of the proceedings (d), it may 
not be expanded nor interspersed ^ith his comments (e) nor give a 
coloured account of the proceedings (/). 

1276. The question for the jury is not whether the reporter was 
negligent or not, but whether the report of the proceedings is fair 
and accurate (p). 
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1277. The immunity in strictness attaches only to the report of Privilege 
llio actual legal proceedings (ft), and will not be applied to protect 
an unsworn defamatory statement made by a bystander, though in ac^al legal 
open court, forming no part of the legal proceedings (i). proceedings. 


1278. The immunity exists for the public benefit, and does not Privilege 
I)rotect reports of an obscene or demoralising character, though the 
object of the publishers may be a desire to suppress that which benefit, 
they consider immoral (/c). 


1279. I'ho common law immunity has been supplemented by W Statutorj 
statutory provisions whereby (Z) a fair and accurate report in any 
iitiWHpapcr (?a) of proceedings publicly heard before any court 


rd) Soo Turner v. HuUiran (1SG2), C L. T. 130. 

{e) Soo Andrews v. Chapman (l8o3), 3 Our. & Kir. 28(5 ; ^HJes v. Kvhes 
(1S06), 7 Kufit, 493 ; Bol^eHs v. Broum (1834), 10 Bing. 619 (“Mr. J. . , . , * 
(cdunBcl) “ commoiitcd with cutting severitv on the testimony of Mr. 0.**). As 
to coinnionts on evidence in relation to the dofonco of fair coiriinent on a matter 
of pnl'li’c iiiteroHt, see Jledlei/ v. liarlmo (1SG6), 4 & l‘\ 221 ; and WootBjaU v. 

Ridoni (1865), 4 F. & F. 202. 

if) iitiles V. Nvhm, supra ; Delvijal v. Ilitjldey (183T), 3 Bing. (n. C.) 960, 960, 
901 ; and seo Lewis v. i'fement (1820), 3 B. & Aid. 702; Clement v. Lewis 

E , 7 Mooro (c. p.), 200, Fix. Uh. (where the account was prefaced with tho 
ig “ Shnincfiil conduct of nn Attoniey”). (.’omjiare L&m v, “ Edinburgh 
Evening News,** JJd,, [1009] S. C. 1014 (where the heading “ The Kdinburgli 
Liconsing ProBecution, rji.soners Acquitted,” wa.s held not lil^llous, though toe 
word “priRonors” was used). 

{(j) See Fumiss v. Cambridge J^aihj News^ Lid, (1907), 23 T. L. B. 70ri, C. A. 
(where tho repoit followed tho ub.stract of the charge in the charge-sheet which 
did not correspond with the summons). 

(/i) But as to rocoixling tho obscrvalionR of a litig.aiit made in court and still 
under the obligation of an oath though out of the witness-box, see the judg- 
ment of CoLLixs, M.K., in Hope v. Leng {Sir U'. (?.) Co, {Sheffield Telegraph), 
Ltd. (1907), 23 T. Ij. K. 243, 0. A. (Compare Delegal v. liighley, supra, per 
Tindal, (!y.J., at pp. 960, 9(51 (where the obRorvation of the chief clerk was 
treated as though it had been made by a mere bystander). As to directing 
the jury how to judge whether a report of judicial proceedings is fair and 
accurate, see Hope v. Leng [Sir IF, 0.) & Co. {Sheffield Telegraph), Ltd., supra. 
Ar to mistakes in citing from law reports, see Blake v. Stevens ( 1 864), 4 F. & F. 
232. Tliere seems to bo a tendency t<i apply a less severe standard of acocuracy 
to reporters for the press than to reports of interested persons or the reports 
of counsel. 

S See lAinam v. Goxring (1880J, 6 L. E. Ir. 259 (where a plea which was in 
tance to the effect stated in too text was held bad on demurrer). 8ee also 
Delegal v. Iligliley, svpra, per Tindal, G.J., at p. 961. 

• (/i!) Seo SieeU y. Branmn (1872), L. E. 7 0. P. 261, following B. y. I/icklin 
(1868), L. E. 3 Q. B. 360, and B. y. Carlile (1819), 3 B. & Aid. 167. 

(1) See the Law of Libel Amendment Act, 1888 (51 & 52 YicC. c* 64), s. 3, and 
p. 745, post. 

(m) The common law immunity attaching to reports of judicial piocoedings, 
which is not restricted by the Law of Libel Amendment Act, 1888 (61 A 52 
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MBreuing jadicial aathorify, if published oontemporaneously with 
such proceedings (n), is privileged (o). 

(iii.) Proceedings in Parliament 

1280. Fair and accurate reports of proceedings in Parliament, 
although disparaging to the character of individuals, have a 
common law immunity similar to that given to fair and accurate 
reports of proceedings in courts of justice (p). 

(iv.) Proceedings of Puhlie Meetings. 

1281. Provision has been made by statute for the protection of 
a fair and accuiVite report, published in any newspaper {q), of the 
proceedings of a public meeting (r), or (except where neither the 
public nor any newspaper reporter is admitted) of any meeting of a 
vestry, town council, school board, board of guardians, board or 


Yict. c. 64), is not confined to nowspapor publications. For the moaning of 
tile word “ newspaper,” see note (p), p. 744, post. 

(n) The event referred to would be practically impossible, if the words are 
construed literally. There is no reason to suppose that they would be so 
constnied. 

(o) It is to be noticed that the Law of Libel Amend mont Act, 1888 (51 & 52 
Yict. c. 64), 88. 3, 4 (for the latter provision see the text, infra)^ defining the 
conditions essential to obtaining the benefit of the Act for publication of reports 
of judicial proceedings and proceedings at public meetings respectively, are not 
identical. Neither provision uses term ” absolute privilege ” ; but ibid., 
fl. 4, relating to repoi*ts of public meetings, contains the words ** uiiloss it shall 
be proved that such report or publication was published or made maliciously,” 
which words are not to be found in ibid., s. 3, relating to reports of judicial 
proceedings, although Hid., s. 3, does contain the word ” fair ” coupled with the 
words ” and accurate.” The report may bo accurate as fur us it goes, but 
unfair in its omissions. 

(p) Wason v. IValter (1868), L. R. 4 Q. B. 73. As to statutory protection, soe 
p. 683, ante. 

{q) Law of Libel Amendment Act. 1888 (51 & 52 Yict. c. 64), s. 4. For the 
meaning of the word ” newspajier,” seo note (;>), p. 744, fost. The ^lewspaper 
Libel and Registration Act, 1881 (44 5c 45 Yict. c. 60), s. 2, is repealed by Iho Law 
of libel Amendment Act, 1888 (51 & 52 Yict. c. 64), s. 2, and replaced by t&td., 
8. 4. These Acts were passed to givo newspapers a defence which did not 
exist at common law. 6oe, for example, Popham v. Pkkburn (1862), 7 II. & N. 
891 ; Davison v. Duncan (1857), 7 E. & B. 229 ; and the statement of the law in 
Davis V. Shepstons (1886), 11 App. Cas. 187, P. 0. See, on the other hand, 
Mangena v. Wright, [1909] 2 £, II. 958, as to the protection of a proprietor of a 
newspaper who pumidhes ^mmuuications by public servants which are of 
public interest, the press being the ordinary channel of communication to the 
public. Laughton v. Sodor and Man {Bishop) (1872), L. R. 4 P. 0. 495, and 
O' Donoghue V. Hussey {].%*i\), b I. R. C. L. 124, Ex. Ch., were decided on a 
different principle, namely, that a person attacked through the press may 
defend himself through tlie press. As to leaving to the jury the questions 
whether the matter is or is not of public concern and is or is not for the public 
benefit, see Kdly v. O'Maliey (1889), 6 T. L. R. 62 ; seo also Ponaford v. 
” Financial Times, *’ Ltd, and Hart (1900), 16 T. L. R. 248, per Mathxw, J. 
(what is not a matter of public concern). 

(r) The term ” pqblic meoLicig ” means'” any meeting bond fide and lawfully 
hold for a lawful purpose, and for the furtherance or ducussion of any matter 
of public conoeni, wither the admission thereto be general or restricted (Law 
of Libel Amendment Act, 1888 (51 5k 52 Yict. c. ^), s. 4). The report of a 
sermon in a chapel is not a report of a public meetmg within the Act 
{CheioMT r,.Lanaounm dt Sons (1894;, 10 T. !L R. 290). 
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local anthority formed or constituted under the provisions of any Act 1* 

of Parliament, or of any meeting of any commissioners authorised Quellfled 
to act by letters patent, Act of Parliament, warrant under the Boyal FiMega. 
Sign Manual, or other lawful warrant or authority, select committees — 
of either House of Parliament, justices of the peace in quarter 
sessions assembled for administrative or deliberative purposes, and 
the publication at the request of any Government office or depart- (b) The 
ment, officer of State, commissioner of police, or chief constable, publication 
of any notice or report issued by them for the information of the offl^ notice* 
public (s). ^ ^ and leporta. 

Such report and such publication are privileged unless it is 
proved that such report or publication was published or made 
maliciously, but this protection is not to be available as a defence 
in any proceedings if it is proved that the defendant has been 
requested to insert in the newspaper, in which the report or other 
publication complained of appeared, a reasonable letter or statement 
by way of contradiction or explanation of such report or publication, 
and has refused or neglected to insert it ; nor docs the protection 
extend to authorise the publication of any blasphemous or indecent 
matter. 

The above provision did not limit or abridge any privilege then 
existing, nor, on the other hand, does it protect the publication of 
any matter not of any public concern and the publication of which 
is not for the public l)enoiit (s). 

Hkct. 4. — Fair Comment. 

Sub-Sect. 1. — fntroductory, 

1282. Nothing is more important than that fair and full latitude Fair 
should be allowed to writers upon any public matter, whether it be <»">“«“*■ 
the conduct of public men or the proceedings in courts of justice or 
in Parliament, or the publication of a scheme or a literary work. 

But it has always been left to a jury to say whether the publication 
has gono beyond the limits of fair comment on the subject-matter 
discussed. A writer is not entitled to overstep those limits and 
impute base and sordid motives which are not warranted by the 
facts (t). 


(«) See note (9), p. 69S, ante. 

(<) Campheil v. SpottiawooJe (1863), 3 B. & S. 769, Ckouptoe, J., at p. 778 ; 
approved in Mftivale v. Carson (1887), 20 Q. lA X). 27o, 280, C._ A., and 
in recent decisions of the Court of Appeal and by the House of Is>rd8 in Ddkhyl 
V. L(Aouchtr« (1907), 2 K. B. 325, n., 11. lx The head-note in Merivale v. 

Carson, supra, is somewhat misleading in stating that Uninvod v. Umrisan. 
(1872), L. B. 7 C. P. 606, was thero “dissented from." "As pointed out in 
ftfeOuire v. Wutem Morning Neivt Co, ” ( ^1903] 2 K. B. 100, 0. A.), “ the law 
continued to be odministoied after Cambell v. Spattioumodt, jnst as it always had 
been before, down to and since Merivale v. Carson ” (eie/ira), “ That case decided 
nothing inconsistent with the law of lilxd as thus administered, though each of 

? ke learned judges esroreased an opinion in favour of the view taken m the dirta 
have teferrod to of CnoMFroir, J., and Blagkbubk, J., in ^ferenra to that of 
WiLLBS, J., in Henwood v. Hamitm ” {eupra). “ But, as already pointed out in 
MeQuireY. B'estem Morning Ketoe Co." (supra), “ the difference between the two 
views is, in the language of DowEir, L. J., in Meriy^ v. Carton" Uupra, at pp. 282, 
283), “ a difference in the ‘ metaphysics exposition ’ of the right and ‘ is rather 
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Bjbot. 4. 
Fair 

Comment. 

When the 
need of the 
defence doea 
not ariae. 


The need of the defence of fair comment (tt) on a matter of pablio 
interest (a) does not arise if the statement complained of does not 

iicadeiuical than practical ’ ” {Thomaa v. Bradbury^ Aynew A Co., Ltd,y [1906] 
2 K. B. 627, 0. A., per Coluns, M.R., at p. G39). Lord Esher, MIB., in 
JdiTivalt V. Carson (1887), 20 Q. B. D. 275, 280, C. A., expressed the o]MTatinu 
of an unfair state of mind on a clefonco of fair ccmmoiit as negativing the 
Bo< called comment or criticism being a comment or criticism at all. The 
case of Campbell v. SpoUiswootU (1803), 3 ]). & S. 769, may be taken for 
practical purposes os the basis of the moderii law on the subject of fair 
comment. Tno case decided that when a writer in a newspaper or elsewhere in 
commonting on public matters makes im])utatiunB on the character of the 
individuals concerned iu them, which are false and libellous, as being beyond 
the limits of fair comment, it is no defence that ho bmd fide believed in the 
truth of those impjiitutious. In that case BLAClcitUUR, J. (at p. 781), said that 
ho took it to be certain that the publisher or editor of a newspaper has only tho 
general right which belongs to the public to comment upon public matters, for 
e.xamplo, tho acts of a minister of State, or, acconliiig to modern authorities 
somewhat extending the doctriiio, where a person has done or published any- 
thing which may fairly bo said to invite coininent, as in the ease of a hmulhbl 
or advertisement {Paris v. Levy (1860), 9 C. B. (n. s.) 342, S. 0., Xiai Prias, 
2 E. & E. 71), and that in such cases overyono has a right to make a fair 
and proper comment, and so long as it is within that limit, it is no libel. Eor 
an akempt to delino the liiiiita of fair cumment beforo the date of Campbell v 
Hpottiawaode, see the passage fi’om Madtod v. Wakhy (1828), 3 0 . & P. 

311, quoted by Bo WEN, L.J., in MerivaU v. i'arson^ supra. Eor a bubsequont 
statement of the law, see Wason v. Walter (1868), Jj. B. 4 Q. B. 73, 93, 96. The 
curly decisions arc now rarely referred to. 

(ul No distiiiotiun is here drawn between commoiit and criticism*. 

(a) Tho form of defence sanctioned in Penrhyn v. ** lAcen'ud Vu tmdhrs' M n rf»r ” 

K , 7 T. L. B. 1 (set out in note (/), p. 669, mUe), has boon adversely criticised, 
AS been usually adopted in pleading fair coiiiinont fnnn the date of that 
decision up to the present time; see (/V/fr)<t *SVo/, J id. v.IImlysuUf [19l)9| 

1 K. B. 239, 2 17, C. A. If it inyolves two picas, (1) a plea of j ustdicatioii and (2) a 
plea of fair comment, the clause is anomalous, as boththobe pleas arc contained in 
one paragraph. In Dviby v. Financial News^ Ltd., [1907] 1 K. B. 502, C. A,, the 
Court of Appoal held the plea to bo a plea of fair comuientaud notono of justiii- 
catioii. There the plaintiff supplied the material on which the defendants cum- 
men tod, so that theie was no real issue as to cho truth of tho facts u]iun which 
the comment was based and from which Iho infereiicos were drawn. Particiilurs 
of the defence were in that case given which iii bubstaiice slated that tho state- 
ment of facts iu the words comploincd of were a true statement of mutters 
appearing in documents and parti' ulars bupjdicd by the plaintiff. The plaintiff 
ap^died for further ])urticulars, a«<kiiig for ])arlicu]ar8 as to whotber tlin defendants 
alleged that any of the stateroouts made in tho ducumeiiU and iiarticulars 
sent by the plaintiff were untrne, and if so, W'hich of them, and tho Couit of 
Appeal held that tho plaintiff was not entitled to these particulars, tho 
defence being one of lair comment only and not of justification. Tho sumo 
form of plea was pleaded in Walker {Peter) A Son, Lid. v. Ilotlysun, supra, 
where the mustei*, on tho plaintiff's summons for particulars of the justifica- 
tion pleaded in para. 8 of the defence *’ (tho plea in question), made an order 
that the defendant should deliver particulars under ])ara. 8 of tho dofeuco of 
the materials on which the coinment was based, he stating tliat the defence was 
one of comment and nut of justification." Tho particulars tndored were given. 
Jjater, the master .allowed certain interrogatories addressed to tho plaintiffs, tho 
whole of which were disallowed by Bkay, J., although he was of opinion tliat a 
few were unobjectionable. (Eor the interrogatories, seo iUid., at pp. 243, 244.) 
It was stated by Vaughan Williams, L. J., {ibid., at p. 247) : There is no plea 
of justification as such. What the defendant pleads in para. 8 is that ‘ in so i|r 
as the words complAined of consist of statemenis of fact the same are in their 
natural and ordkiary signification true in substance and in fact. In so far as 
they consist of comment tho same ore fair and bond fide comment upon matters 
of public interest.' This form of pleading, which 1 idways think very indefinite 
•p4 embarrassing, has, however, been siqopte^ and sanctioned ever since tiie 
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reflect on the plaintiff personally, or, though it does so reflect on 
him, is, nevertheless, proved by the defendant under a plea of 

declaion of Mathew and Giianthar, JJ., in Penrhyn v. fAverued Victualler^' 
Mirrur ” (1890), 7 T. L. E. 1, and must now be accepted ua proper pleading. No 
difficulty, however, arises in the present case, because there was an order for 
particulars obtained by tLj plaintiffs in which it was stated that the defendant 
admitted that the defence was one of fair comment and not of justification, and 
counsel argued this case upon the basis that there was no plea of j iistiQcation. 
Now, accoming to the ordinary practice, interrogatorios to establish the truth of 
the alleged defamation are not admissible unless justification is set up by the 
defence.*’ It was held by the Court of Appeal that the defendant was entitied, not- 
withstanding the absence of a plea of justification, to administer interrogatories 
with the object of obtaining admission of the truth of the material statements of 
fact in the speech and particulais alleged to be defamatory. The ground of the 
decision seems to be not that the truth or untruth was in issue, but that the 
truth or untruth was material for the jury to consider in determining whether 
the comment was fair or unfair. In Lyom v. Fiuaiicinl News, Ltd, (1909), 
53 Sol. Jo. 671, C. A., the defendants admitted publication but denied the 
iimiiondo, and by para. 9 of the defence pleaded that in so far as the said 
words consist of sttitomonts of fact, the same in thoir natural and ordinary 
signification wero true in 8iih»)tance and in fact; in so far as the said words 
consist of comment, it was fair comment upon a matter of public interest, 
namely, the said facts.” Under that paragraph two heads of particulars were 
given: (a) particulars to show that the matter com plained of was a matter of 

f niblic interest and the circumstances under which the right to comment arose ; 
b) particulars of the fticts on which the defendants relied as showing that the 
comment tlieii made upon the prospectus was fair comment. The plaintiffs 
nlloged tbdt the defence was embarrassing, and further that, as many of tLo 
stetcmoiits put forwaixl by the defendants in their defence wore absolutely 
uncovered by the alleged libel, the defendants could not rely on them, as they 
had no right to make fresh imputations in their particulars. Channell, J., 
made the following order : — ” The defendants to amend the parliculars under 
para. 9 ... by distinguishing and stating separately in the particulars the 
statemout of facts made in thoir alleged libel which they justified as true in 
substance, and which they relied on as being matter on which they were 
cntitl(3d to comment, and by striking out any allegations of fact which do not 
come under one of those heads.” The defendants appealed. The Court of 
^pnal allowed the appeal and sot aside the order of Channell, J. Pletcheb 
M()ULTon, L. j., in that case appears to have treated the defence as a defence 
of justification. The report says {tbid., at p. 672) that the Lord J ustice in giving 
judgment said : ** The dofeudants iusiilied the whole of the article on which the 
action was brought.” His Lordship referred to IHgbyx, Firuuicial Ntwa^ Ltd., 
[1907J 1 K. B. 502, 507, C. A. (tho decision in whicii case was that the defence 
was not a defence of justification), and said: *'lu this case the particulars just 
stated the grounds on which the defendants were going to say taat the matter 
commeiitod upon was a matter of public interest. The second set of particulars 
were of the facts which were going to he relied upon by the defendants, some of 
which were expressly stated in the libel, and some of which, though relevant to 
tho matter of the libel, wero not expressly stated therein. The defendants told 
tho plaintiff that they were going to rely on all those facts stated in the particulars 
to justify, or to show that the comment they made was fair. lie doubted 
whether an order could have been mode on the defendants requiring them fo 
give such particulars as appeared in their statement of defence, but they had 
put them forward, and his Lordship was not satisfied that they would embarrass 
tho plaintiff at all. The order appealed from would, therefore, be set 

aside ” Buckley, L. J., concurred. It is believed to be the practice for 

masters to order such particulars of a defence pleaded in the usual form (when 
^they are not volunteered by the defendant) as may be necessary to enable the 
plaintiff to know what cose he has to meet. Where thoX^mment is comment 
founded simply on materials supplied by the plaintiff, as in the case of literary 
criticum ora caso like Dighy v. Financial News, Ltd.^ supra, the need of an order 
for particulars would rarely arise. If and in so far as the plea is a plea of justifi - 
cetioB, it would seem on principle that the plaintiff is eutiUod to partioplars of 
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Biot. 4. 
Fair 

Comment. 

How far 
defence is 
available. 

No absolute 
right in one 
to reflect on 
snother by 
way of 
comment on 
s matter of 
public 
interest. 


(i.) Comment 
IS an expres- 
sion of 
opinion. 


jostifioation to be true in its full meaningt in substanee, and 
in &ct. 

1283. The defence is not restricted to comments in newspapers ; 
it is available to anyone (b ) ; and it applies to actions both of libel 
and of slander (e). 

1284. 'Whether the licence protected be called a right or a 
privilege is a matter of words (d). There is no absolute right or 
privilege in anyone to publish a comment or criticism which reflects 
on another, although it be stated merely as an expression of opinion 
on a matter of public interest If tbe licence were an absolute 
licence, the malice of the commentator would be immaterial, just 
as the court will not inquire into the motives of the defendant who 
made a statement which is protected by the defence of absolute 
privilege. 

Sub-Sect. 2. — JCsseHtiala of Befenre. 

1285. In the first place, the matter defended as comment must be 
comment and not mere assertion of fact. 

A statement of fact, though reflecting on another, may be justified, 
or, though not justified, maybe defended on tbe ground of privilege. 


justification. In Wallftr [Ptier) ife jSon, TAd. v. Ilodyaon, [1*J09J 1 Iv. B. 239, C. A., 
the defendant expressly disclaimed before tbe master that his plea vtas one of 
justification. In Bujhy v. Ftnamial fAd., [1907] 1 JC. 13, 602, U. A., 

the facts were suppliod by tbeplaintiff, and the court held the defence was not 
one of justification. In Lyona v. Financial Ltd, Q909), 53 Sol. Jo. 071, 

C. A., the couit ap^ars to have regarded the plea as a pica of justification as 
well as a plea of fair comment. If and in so far as the defence of fair comment 
pleaded in the usual form is a plea of juBtificntir)n, the defendant cannot on 
principle he allowed to juHtify the words complained of, except in their oidiniiry 
signification or in the meaning assigned to them by the innuendo ; nor may he 
■ay that he said or wrote soznethiiig dilTcieiit from the statement complained of, 
and justify that of which the plaintiff docs not complain. As to the distinction 
between fair comment and justification, see p. 710, poaL 

(h) The right, though sharefl by the public, is tho right of every individual 
who asserts it (Thoanaa v. IJradhury, Ayneuf Jk C'o., Ltd., [1906] 2 K. I3, G27, C. A., 
per Collins, M.K., at p. 636). also the cases there cilcci and the passagee 
from the judgment of Blackbuhn, J., in Camplmll v. tipottieivorde (1863), 3 
B. & S. 709, at p. 781, and Bauia v. ShepaUme (1886), 11 App. Cas. 167, P. C., 
where Lord Beksciiell, L.C., at p. 190, said that no doubt the public acts of a 
public man could be made the subject of fair comment or criticism not only by 
the press, but by all members of the public, but that "the distinction cannot 
be too clearly liorne in mind between comment or criticism and allegations of 
fact such as that dis^aceful aflts have been committed or discreditable language 
used. It is one thing to comment upon or criticise, oven with severity, the 
acknowledged or proved acts of a public man, and quite another to assert that 
he has been guilty of a particular act of misconduct.*’ 

(c) WaUcer {Peter) efi Hon, Ltd, v. Uodgaun, aupra, was an action of slazidor 
where the defence of fair comment was raised. 

(d) See the judgment of Collins, M.B., in Thomaa v. Brodhury, Agnew A Co,, 
Ltd., aupra, and me cases there reviewed, namely, Campbell V. Hpaltiawoode, 
mpra,peT Crompton and Blackburn, JJ., at pp. 778, 780; approved in Merioale 
V. Caram (1887). 20 Q. B. D. 276, 0. A., in preference to the view of Wili;eb, J., ^ 
in Henvftm v. ffarriaoh (1872), L. B* 7 0. P. 606, 616, Bowen, L.J., in MerivaU 
V. Caraen, aupra, at p. 288, treating the differonce as academical ; McQuira v, 
Weatem Morning Ne/uoa Oo*, [190^ 2 K. B. 100, 0. A. ; Plymouth Mutual Co-* 
operativa and Induatrial Society, {lid. T* Trader^ Publiahing Aaomutim, Ltd,* 
[1906] I Kv B. 403^ 0. At 
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Bnfe the defence of fair comment ie concerned vith ezpresBione of 
opinion as dutinguished from assertions of &ct. It has bera said Vair 
that matter which does not indicate with reasonable ftleanniRB that CoMaw**- 
it purports to be a comment, and not statement of fact, cannot be 
protected by a plea of fair comment («). Comment must not be 
so mixed up with the facts that ilie reader cannot distinguish 
between what is comment and what is not (/). 

1286. In the second place, the comment must be comment on a (n.) Com- 

matter of public interest. Whether or not the subject-matter of the 
comment or criticism is a matter of public interest is a question of ^motwr 
law for the judge (/;). If the judge decides against the defendant pfpnbiio 

on this point, the defence fails just as a defence of privilege fails if 

the judge holds that the occasion was not privileged (h). 

1287. It is impossible to give a definition of a matter of public Bxamples ot 
interest. The public acts of public mon are certainly matters 

of public interest on w'hich anyone may comment if he does so fatei^t. 
fairly and honestly (i), such, for example, as a decision of a 



(e) ffnni v. Star Newspaper Co., Ltd., [11)08] 2 K. B. 309, C.A.,per Fletcuer 
Moulton, L.J., at pp. 319, 320. disapproving Le/rotf v. Burttstde llBld), 4 L. K. 
Ir. fioG, and approving Awheioav. Chapman (1853), 3 Car. & Kir. 286: *'The 
jubtice of the rule is obvious. If the facts are stated separately, and the 
coiiiiueiit appears as an inference drawn from those facts, any injustice that it 
might do wul be to some extent negatived by the reader seeing the grounds 
upon which the unfavourable inference is bused. But if fact and comment be 
intermingled so that it is not reasonably clear what portion purports to be 
inference, he will naturally sup^Kise that injurious statements are based on 
adequate grounds known to the writer, though not nccessaiily set out by him *’ 
{Hunt V. Star Newaptper Co., Ltd., supra, at p. 319). In Coxy. Lee (18G9). L. It. 
4 Exob. 284, where the pl^as wero (1) not guilty, (2) justification, it was held 
that to charge a man with ingratitude is libellous, and that such a char^ra may 
also be libellous, notwithstanding that the facts upon which it is founded are 
stated and they do not support the charge. As to the distinction between 
comments and a.ssertions of facts, see note [b), p. 702, ante. 

(/) Daviay. Shepatone (1886), App. Cas. 187, P. G., />er Lord Herschell, L.O., 
at p. 190. The form of plea allowed in Penrhyn v. Licensed Vietuallera' Mirror ” 
(1890), 7 T. L. R. 1, set out in note {1), p. GG9, ante, unlass supplemented by 
particulars, leaves it doubtful in many cases what counsel at the trial may 
contend to be statements of fact and what matters of opinion. As to this 
plea, BOO also note (a), p. 700, ante. 

{g) South lletton Coal Co. y. North-Eastern News Aaaociatum, [1894] 1 Q. B. 
133. C. A., per LoPES, L.J., at pp. 141, 113. lu^that case Lord Esher, M.H., 
agreeing with Lord Coleridge, C.J., that it was a matter of public interest, said, 
afr'p. 140, that Ibe article complained of related to bo large a number of people, 
of such kind, to a district of such extent, and to matters of such importance as to 
lunder it a matter of public iziterwt that the conduct of the employers ^ould be 
criticised. The burden of satisfying the court that the words complained of are 
a comment, and a comment on a matter of public interest, is on the defendant 
{Walker {Peter) efe Son, Lid. v. IMgaou, [1909] 1 K. B. 239, 249, C. A.). 

(h) See the comparison between the detoncoa of pnvilege and fair comment in 
Thofnaa v. Bradbury, Agnev) Co., Ltd., [1906J 2 K. B. 627, C. A., per 
^CoLLiNB, M-B., at p. 640, , 

(f) See Kane y. Mulvany (1866), 2 1. B, 0. L. 402. As to public men being 

open to critioiBm, see Pumii^er y. Coupland (1840), 6 M. & YT. 105 ; but it is not 
destmotiye of the defence of fair comment as a matter of law to impute unjust 
or corrupt motiyes to public men. The cases dted in the xmtes p. < 04| 
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*• magistrate (k), the conduct of public ^rorship by a clergyman (1), oj 
Fair speeches of public speakers (m). The discharge by a deputy 

Co mmen t, returning officer of his statutory duties (n), a place of public enter- 
tainment (o), the housing of workmen (p), the management of a 
college (g), proposals submitted to the Admiralty (r), proceedings in 
a court of justice (s) or Parliament (t), the administration of the 
poor laws and the conduct of the medical officer (u), and the custody 
of papers of public interest («). are examples of matters of public 
interest. The contents of a newspaper are a subject of public 
interest, but not its circulation (a). 

A book or article which has been published (b), a picture which 

post, are only cited an examples of what are matters of public interest. The 
cases before Campbell y. SpotUstuoode (1863), 3 B. & S. 769, ai‘o of little value os 
authorities on the point of fair comment. Any matter which would come within 
^e Law of Libel Amendment Act, 1888 (51 & 62 Viet. c. 64), s. 4, which 
excludes from the protection of fair and accurate reports of public meetings the 
reports of mfiltcrs not of public concern, would be a matter of public iutorost, 
and if commented on fairly and honestly would oomo within the defonco of fair 
comment also. As to what is not a mutter of piildic concern, see note {q), 
p. 698, ante, 

{k) Ifibhins V. L^e (1864), 4 F. & F. 243. 

(/) Kelly V, TMhtfj (1865), L. It. I Q. B. 699. Compare and, as to 
criticising sermons, see GatherciJe v. jMiall (1816), 15 M. & W, 319 (reforred 
to in Lake v. Kintf (1668). 1 Wma. Saiiiid. 137, 144, ii. (b), whoio Cakkr, B., 
expressed a doubt as to the right). But a dispute between a churchwarden 
and an iuciimbent as to what the incumbent allows to be done in his church 
during divine service and the uses to which he allows the vestry-room to bo 
put, which had been the subject of correspondence between thorn, was held 
in Kdly v, Tinlingj supra, to be a mutter of public interest. There the 
oorraspoDdence had been published without the plaintifFs perinisHion in the 
defendant’s newspaper, with comments on the plaintitrs conduct. ** The main- 
tenance of decency and propriety in comhicting public worship and of the 
sanctity of the sacred edifice and all conncf ted with it is surely a m.'itter of the 
greatest public concern. The very use of the term * public worship ’ shows this ” 
{ibid,, per COCKBVRIT, C.J.). 

(m) Odger v. Mortimer (1873), 28 L. T. 472. 

(n) Hunt V. Star Newaitajj&r Co,, Ltd., [1908] 2 K. B. 309, C. A. 

(o) Bihilin V. Hwan and liosUndc (1793), I Bsp. 28. 

(p) South JJetton Coal Co. v. NforUi-Kaatvrn News Association, [1804] 1 Q, B. 
133, C. A. 

{g) Cox V. Feeney (1803), 4 P. & F. 13. 

(r) Ilenwood v. Harrison (1872), L. 11. 7 C, P. 606, discussed in Merivalc v. 
^Carsm (1877), 20 Q. B. D. 275, C. A. 

(«) lledUy V. Barlow (1865), 4 F. & F. 224 ; Kane v. Mulvany (1866), 2 I. B. 
C. L. 402; Wootigate v. Eidout (1865), 4 F. & F. 202; Eisk Allah Bey v. 
Whitehurst (1808), IS L. T. 615. reports of the proceedings, if fair and 
accurate, are the subject of another defence (sec pp. G94 et seq., ante) which does 
not extend to comments. 

(<) Kane v. Mulvany, sapro; Wason v. Walter (1868), L. B. 4 Q. B. 73; 
Campbdl v. Spoitismoode, supra, Cromfton, J., at p. 778. As to petitions 
to Parliament, see Dmne v. Anderson (1825), 3 Bing. 88. 

(u) PurceU v. Smvler (1877), 2 C. P. D. 215, C. A. 

[v] Turnbull v. Bird (1861), 2 F. & F. 508. 

la) Latimer v. Weetem Morning News Co. (1877), 25 L. T. 44.'" ^ 

\hS See Campbell Vc Bpottiswoode, supra, approved in MerivaU v. Carson^ 
flM7), 20 Q. B. p. 275, 0. A. As to criticism being so dishonest os not to 
necriticism at all, see the r//cfa in Merivale v. Carson, supra. See also the 
discussion as to irrelevant criticism in McQuire v. Western Morning News Oo„ 
[1903] 2 E. B. 100, 0. A. As to literary criticism, see the judgment of 
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has been publicly exhibited (c), a play which has been pexforhied in Ssot. ♦. 
public (d), and the like, are matters of public interest (e). Fair 

A principle underlying many of the cases is that a person who Comment, 
challenges public criticism cannot be heard to complain if the 
criticism which he has challenged is fair and honest (/). 

1288. Lastly, the comment must bo fair. riu.) The 

The defence of fair comment or criticism fails if the comment comment 
or criticism is not fair. 

The comment must not misstate facts, because a comment it must not 
cannot be fair which is built upon facts not truly stated, and if a *aeia. 

defendant cannot show that his comments contain nnmisstatoinnnts 
of fact he cannot prove a defence of fair comment (g). If a 

Coj.Llxs, M.R., in TJumaa v, Brndlmry, Agnew Co., Lid., [l'.)()G] 2 K. 35. 627, 

C. A. As to placards by way of adveiiisomont, see I*nria v. Levy (1860), 9 C. li. 

(n. s.) 342, S. 0. at Nidi Prius 2, F. & F. 71, referred to in Canqiheli v. Spoltistvoode 
(1 863), 3 B. & S. 760. As to what is not a libel on an author, see the earlier cases 
of Cair V. 1/oad (1808), 1 Camp. 355, n., and JS'oane v. Knight (1827), Mood. & M. 

74; as to what is siv-h a libel, ece Fraaer v. Iterhley (1S36), 7‘ C. & P. 621; 
and coiniiare the dicta in Mfrivale v. Car&on (IS87), 20 (i. B. Jj. 275, C. A. 

(r) Thompson v. Hhackdl (1828), Monrl. & M. 187, where Best, C.J., at j). 188, 

Haid : I iriy.*«olf have acted on the doctrino of my lord l^LLKvnoKOi'Gir in the 
case referred to ” f Ca/r v. Jiood (1808), 1 Camp. 355, u.], “thouf^h 1 do uot go 
quite so far he did in tiiut caso, because 1 think no personal ndicido of tlic 
author is justiiiiihlo ” (but see pp. 708 ct aeq. us to personal attacks], but if this 
1)0 I eally an honest criticism and no nioie, the deffiidiint is enfitled to your 
verdict. There the picture was descrlliod os *' a mere daub.” Ap to criticidiu 
on the works of an architect, sec Soam v. Knight (1827), Mood. & M. 74 ; as to 
an exhibition of flowers, Orctn v. Charman (1837), 4 Bing, (n. C.) 92 (whcie the 
words were held not to he within the limits of fair criticism). See the roferonee 
to the abovo and other cases in notes to Lake v. A7;/f/(16C8), 1 Wiiis. Saund. 137, 

144, 11 . (h). In Eatiu'owi v. Holmes (1858), 1 F. & F. 347 (article in newspaper 
describing leaden figures •‘reported to have boon found in tho Thames” and 
sold as nntiquitios us being ot recent fabrication, and stigniiiliHng tho sale as 
nil attempt at extortion), no particular individual was aimed st, imd the pluiutiff 
lailcd. If there is a proper innuendo and it is esiahlishod, a plainliU' may recover 
if he is hit by a libel which was aimed only at a class (see note (r), ]>. 641, rmfe). 

Tho old cases must he taken uot to represent the pi-esent law in so far as they 
lay down tliat, although coinineiit or criiicisiu on a inuttir of public interest 
is othorwiso honest and fair, it will ns a ninttor of law ccuso to be protected 
bocause it imputes wicked motives to tho plaintiff (see p. 769, post). 

(d) As to plays, see Merivede v. Caraon, anjira, 

(e) Seo MrQuire v. Western Morning Ntwa Co., [1963] 2 K. B. 100, C. A. 

(/) See Seymour y. Baiterworth (1862), 3 F. & F. 372. Compare the principle 
underlying Laughton v. Sodor and Man (Bishop) (1872), L. B-. 4 P. 0. 495. See 
also the judginentof Blackuuiin, J., in Campbell y. Spvitiswoode (1S63), 3 B. & S. 

769, atp. 781, referred to in note (f), pp. 699, 700, ante, where he regards this 
prineiplo as explaining tho extension of the defence of fair comment beyond 
comineiit on the public acts of public men. 

(g) Dighy v. Financial Kewa, Ltd., [1907] 1 K. B. 502, 0. xV., per Cot.lins, M.B., 
quoted with approval in Walker {l^eter) A Son, Ltd. y. Hodgson, [190S)] 1 K. B. 

2;»9, C. A., per vatjohan Williams, L.J., at p. 251. Seo also tho direction of 
Jvknnbdy, J., in Jomt v. Cycle Trade Publishing Co., [1904] 2 K B. 292, C. A., 
qu^d in Walker {PSer) A Son, Ltd. y. Ilodgaon, supra, at p. 252^ where that judge 
Kuia : The comment must , . . uot misstate f^ta, because a comment cannot bo 
fair which is built ux)on facts which are not truly stated, and further, it must 
not contain imputations of an evil sort, except so far as the facts, truly stated, 
warrant the imputation.” See also Hunt y. Star Newsinq^ Co., Ltd. [1908] 

2 K. B. 309, C. A., per FLEJ'CiJifiii Moui.TON, L.J., at p. 320, where he said : 

**lii erdor to give room for a plea of fair comment the facts must he truly 

U.L. — XYIH. 2 A. 
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defendant mokes a misstatement of any of the facts upon which ho 
comments, it at once negatives the possibility of tlie comment being 
fair. It is therefore a necessary part of the plea of fair comment 
to show that there hns been no misstatement of fact in the 
statement of the materials u^wn which the comment was based (A)- 
The burden of proof in this respect is on the defendant. He must 
not only establish that the matter which he defends as comment is 
comment, and is comment on u matter of public interest («), hnt 
also that it is not founded oil misstatements of facts in the Bo*callc(l 
comment. A personal attack may form part of a fair comment 
upon given facts truly stated if it is warranted by those facts — in 
other words, if it is a reasonable inference from those facts. 

Whether the personal attack in any given case can reasonably be 
inferred from the truly stat(‘(l facts is a matter of law for the 
determination of the judge Imfore whom the case is tried, hut if h(> 
rules that this inference is cnpalile of lining reasonably drawn, 
it is for the jury to determine whether in that particular case it 
ought to bo drawn (k). 

1289. In the cas'‘of literary criticism on the work of fclio plaintiiT, 
and in some other cases where the plaintifT supplies the material 
upon which the comment purports to be made, the suhject-maitpr 
of the coiimieiit is agreed (/). 


stated. Tf the facts upun which the commeul puiportb to bo niiiilo do not exist 
tlio foiiudatiou for the plcu fails.*’ 8no also the judgment ol‘ 1 UJ(;kl£V, L.J., in 
IIVf/Acr {Peter) iS'oh, Ltd. v. IMt/eont [190U] 1 Iv. 11. 2.‘)9, (). A., ut p. 'ioL 
referriuj^ to the language used b 3 > Oockduun, U.J.i in LkimjtbeU v. Spottuwvodt‘ 
S 13. &S. 769, and to Lord Atkinson’s judgiiiuut in Dnkhtjl v. Lahonrin tv 
(1907), [190S] 2 K. 13. H2.1, n., 629, K. 1 j. In Jhahif v. Finainutd A'fi/iw, Lid., 
[1907] I K. 13. t)02, tho plamtifp had assorted the f>icts ou whicli the dofond.iiit 
coiiimoiited. See also the judgment of Kknnedy, Ii. J., in Peter }Valher (€: 

Lid. V. Hodgvm^ aii/yra, at p. 2o7. In IValker {Prlr.r) if* Son, Ltd. v. Hodgson^ auprUf 
Nindiip {Lord) v. Mndford (1890), 6 T. L. E. 367. was citod in tlio lugiiinonts. 
Tho form of plea was there different. It whs admit Led in Walker (Peter) Stm, 
Ltd. V. llotigaon, aajfra^ that the plea was not intended to be a p1o.i of justification. 
See tliO in tei rogatories which wrro allowed in tho hitter case, where tho dchoi' 
ilaiit, having pleaded in the iisiiul form, had stated ihiit ho did not intend it to 
bo a plea ot justitication. Si'e also note (a), p. TOO, ante. As to discovery, see 
title DrscovEiiY, Inspection, .\nd Interrogatokies, Vol. XI., pp. 99—101, 
and, ill addition to tho cases there citod, Kent Octal Conceasiona, Ltd. v. Ungmd. 
[1910] A. C. *152, aifirmiug S. C., [1910] 1 K. E. 904, U. A. (FaRWELl and 
Kennedy, L.JJ., VadgiEan Williams, L.J., dispcnting), kh to discovery of 
documents. See also the cases cited in the arguments in Maasa v. Ooa Jsighi 
and Coke Co., [1911] 2 K. 13. .143, C. A. (l^®h'ro the full Court of Appeal), and 
note (/), pp. 712, 713, pest. The action was an acliuu for malicious prosociitiun, 
and tne judginents did not refer to actions of libol. 

(h) Diffitg y. Financial Neioa, Lid., aitpra, per CoLLiNS, M,E., at p. 503. 

(i) Walker (Peter) <fc Sw\, Lid. v. Hodgaon, eupra, per Vaughan Wjlliam.s, 
L.J., at p. 249. 

(k) Daklujl V. Lahouchere (15)07), [190H] 2 K. B. 323. n., H. L.. per Jiord 
Atkinson, at p. 329, emoted in Watker (Peter) it Son, Ltd. v. llotlgmn, mpra^fer 
V''AUOrUN WlLLIiClCS, Ii. J., at p. 230. 

(/) This is illustrate hy Jjighy v. KinanUoX Newa, Ltd., aapra, explained by 
Buckley, L.J,, in Walhr (Peter) Son, Lid. v. Hodgaon, supra; compare 
Lyons v. Financial Newa, Ltd. (1909), 53 Sol. Jo. 671, C. A. As to litomry 
onticisms, see Thomas v. Bradhtry, Agnea ^ Co., Ltd., [1906] 2 K. B. 627, C. A., 
per Collins, M.K., at p. 640. t 
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1290 . ABBoming that the cominent Ib a comment on a matter of 
public interest and that it is founded on facts wliich are not mis<- 
stated, and is a fair comment in the sense that it is a reasonable 
inference from those facts, it is not easy to explain satisfactorily 
why the state of the defendant’s mind at the time when he made 
the cominent should affect the defence. 

It has been said that given the existence of malice it is for the 
jury to say whether it has warped the judgment of the critic ; that 
comment distorted by malice cannot be hiir on the part of tho person 
who makes it; and that therefore evidence of malice actuating the 
defendant is admissible and should be left to the jur^ (m). 

1291. An analogy is suggested by comparing the defences of 
qiialilied privilege and comment. It has keen said that in both cases 
Iho question raised is really as to the state of mind of the defen- 
dant when he published the alleged libel (or slander), the question 
being in the one case whether he published it in the spirit of malice, 
in the other case whethor he published it in the spirit of unfair- 
ness (n). A statement made on a qualified privileged occasion from 
feelings of spite or from some other wrongful and indirect motive 
is an abuse of the privilege and is not protected though there be no 
intrinsic evidence of actual malice in the actual words used (o). 
So, too, it may be said that the existence of malice in the mind of a 
cominontator at tho time of the publication of the comment suggests 
that the comment may not really have been made in the exercise of 
the right of fair comment on a matter of public interest but to 
gratify personal spite, or, in other words, may have been an abuse of 
the right, though the words used are not intrinsically unfair. In 
short, the abuse, whether of the right of comment or of a qualified 
privileged occasion, arising from a wrong state of mind actuating the 
publication may avoid the defence of fair comment or privilege, 
though the language used is not intrinsically unfair in the one case 


(?«) See Thomas v. liradbury^ Ayntv) A TAd., [11)00] 2 K. B. 027, 042, 
C. A., whoro Collins, M.K., was of opinion that tho jurl^e was right 
in letting the evideuco in that rose go to the jury. The head-note in that 
ca^o ia as follown : — In an action of whero the defence is that tho 
writing complained cl is fair oommeut ujiou a matter of public intoront, 
ovidonce that the dofondant was actuated by malice towards the idaintilf is 
admissible upon tho ground that comment wluch is actuated’' (Collins, NLB., 
used the woxd “ distorted ”} ** by malice cannot be deo^ped fair on the part of the 
person who mokes it, and, therefore, proof of malice may take a criticism that 
is primfi font fair outside the limits of fair comment.” The head-note does 
not seem to differ materially from the view stated in the text ; but compare the 
word ** actuated” there usra with the word distorted” which occurs in the 
body of the report. The possibility of a pei’son having a spite against another, 
and yet bringing a dispassionate judgment to bear upon his literary merits, has 
been judioiaUy «'ocogiiised, per Collins, M.B., in Thrnnas v. Bradbury^ Ayaew 
(fe 6b., Lfd., 9ifpra, at p. 642, and perhaps this recognition might be extendi to 
comments upon the public acts of public men. For the compaiison between 
faixisQomment and justifioation, see p. 710, pov^. , 

S n] riymovAh Mutual (Jo^operativt ami Industrial Society ^ Ltd. v. Traders' Puh» 
)ing Associatim, Ltd., [1906] 1 X. B. 403, U. A., per Vauohan Williams, 
L.J., atp. 413, roleiTing to db Co. v. Credit Reform Associalitm and Credit 
Index, Ltd., [1905] 1 1C B. 653, C. A., quoted by Collins, M.B., in Thomas v, 
Bradbury, Agnem A Co., Ltd., suiura, at p. 642. 

(o) Clarke, Molj/nwx (1877), 3 Q. B. D. 237, C. A.,|)er Brstt, LJ., atp. 2^7' 
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nan. i. Qor in excess of the occasion in the other. The analogy, however, is 

Falx far from close. The burden is on the plaintiff, by proving express 

Comment, malice, to rebut the protection primd facie arising if words are 
spoken or written on a privileged occasion ; whereas, on a defence of 
fair comment, the burden is on the defendant to show that the com- 
ment is fair, and in so doing to negative the writing or publication 
of the comment being actuated by an unfair, state of mind. 

Admiasibility 1292- 'Whatever Is) the ground, it is clear that on the defence of 
of eTiiience as f-ijx- comment or criticism evidence that tho defendant was actuated 
to malice. towards the plaintiff is admissible, and that proof of 

malice may take a comment or criticism that is prima facie fair 
outside the limits of fair comment ( p). 


Defence fails 
if comment is 
dishonest. 

But commciit 
musl i>e fair 
AS well as 
honest. 


1293. If the commentator stales as an inference Unit which be 
does not believe to be a true inference, the comment is dishonest 
and the defence fails. A dishonest comment is not a fair comment {q ). 

On the other hand, just as the honest belief of the defendant thal 
he had a duty or interest to make a statement to the person to 
whoru he made it does not create an occasion of qualiiied privilege 
if in truth he had no such duty or interest, so tho lionest belief of 
a commentator in tho fairness of his comment will not mako that 
fair comment which is unfair comment (r). The comment itself 
must be fair. 


Sun-SscT. 3 . — Personal Attacks. 


Pereonal 1294. A personal imputation docs not destroy a plea of fair coiii- 

clonouVwtroy matter of law. On the contrary, the need for tho plea 

thedetcnce Z docs not arise uhless there is an imputation on the plaintiff. It is 
« iiiaituT of jirecisely where the criticism would otherwise bo actionable as a libel 
or slander Uiat the plea of fair comment arises. It is a mutter of 


(;>) Thomas v. Jiradhon/, Jf/tmo C'o., Ltd., [1906] 2 K. li. G27, A. Coni- 
paro tl.o piitjsage from tlui judj'ijiont «?£ Fletckkr Moui/j’OX, L.J., in rhfmoidh 
Mutual (.^O'Operahvti and ludusirial Soneti/, Lid. v. Traders' Puhliahimj Associo'- 
tioh. Ltd., [1906] 1 K. B. dOIl, 0. A., utp. 418, quoted by OuiiLiNS, M.K., in 
Thomas v. Itmdbury, Ayurw if (Jo., Ltd., supra, at p. 642 : am clear thal, 

both in caROS in which the dofonco of privilege and in thoBO in which llio 
defence of fair comment ib set up, the stato of mind of tho defeiulant when Ik^ 
published the alleged libel i^< a matter directly in issue.'* But qb to the effect 
of motive, see Campbell v. Sjudfisiomde (1863), 3 B. & S. 769, prrBLACKDUKN, J., 
at p. 781, quoted by CoLl^NS, M.11. in Thomas v. IWadhury, Aynew A Co., Ltd , 
supra, at p. 641. 

(»y) III {^amjfbell y. Spoltinwooflc, sttfira, CoCKDUHN, C.J., said : “ One innn 
hns no rij*ht to impute to nnuthcr, whose conduct may bo fairly open to 
ridicule or disapprobation, base, sordid and wicked motives, unless thero i** 
BO mucli ground for the imputation that a jury shall find, not only that he Liui 
an Imnest belief in tho truth of his statements, but that his belief was not with- 
out foundation.” Compare Wusosh v. Walter (1868), L. B. 4 Q. B. 73, pn 
Oockbuhn, C.J., at p. 96, and Walker {letter) Son, Ltd. v. Uodystm^ [1909] 
] K. B. 239, C. A., per Buckusy, L.J., ut p. 253. As to honest belief, see also 
Umler v. 1866), 4 h\ dt F. 983, 1003, 1006. * 

(r) If the critic '* imputes to the person whom he is criticising base and 
sordid motives, which arc not warranted by facts, 1 cannot think for a munienf 
that lieCAUSo ho bond fide believes that he is publishing what is true, that is any 
defence in ])oint of law” {Campbell v. Spotiiawoode, supra, per Cbompton, J., at 
p. 778, quoted with approval in Jf/ynt v. O^de Trade hjdilisliin^ (b., [1901] 
y K. B. 292, 298, Ot A.), '' * 
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law for tlic judge to determine whether a personal attack can be 
reasonably inferred from the facts upon which it purports to be a 
(loinment ; but it is for the jury to decide whether the inference 
ought to be drawn in the particular case («)- 

1295. Literary criticism can rarely be protected in practice if it 
imputes wicked motives to the plaintiff. Comment on public men 
may often in practice be protected, though it imputes wicked 
motives. But assuming that the comment or criticism is on a 
matter of public interest, and is honest and is otherwise fair, neither 
comment nor criticism will as a matter of law cease to be protected 
1)C( auso it imputes wicked motives to the plaintiff (C- 


(.s) Ddkhfjl V. [jibonchere (1007), [1008] 2 IC. P. 32o, n., TI. L,, p€r Lord Lore- 
RUJiN, L.O., at p. 327, and per Lord Atkixsox, at p. 329 ; Ctnnphe!l v. Spot- 
imwoode (1863), 3 II. & S. 769, per Orompiox, J., at p. 778; if tint v. Star 
Sewspaper On., Lid., [1008 1 2 K. II. 309, 0. A., r Fletcukr jiloULTOX, L.J., 
at j)p. 319, 320 ; Joynl v. Ctple Trade Puhlishiny Co.. [1904] 2 K. B. 292. C. A. ; 
ami tho pnaeage from tho judginont of Cozens-IIamy, M.B., .in Jfunt v. 
.SViir Newnpaprr Co., Ltd., supra, at p. 317 (quoted in JVatker {Peter) A S'Ot, 
/Ad. V. llodyson, [1009] 1 K. B. 230, 2iil, U. A.), lo tho effect that tho 
ilofonco of fair coniinont oiil}'’ arinos in tho event of tho plea of justification 
tailing; but there still arises tho question, if (but only if) tho facts are sub- 
stantially triv3, whrthor tho comment by tho defondant, based on those true 
f.icts, was fair, and sueh as might, in thoopinion of tho jury, be reasonably 
msdo. Tlio Miistor of tho llolls seems bore to bo roferring not to tbe facts 
^tatt^d in the coiiimont alone, but also to tho facts relied upon by the defondant 
at the inul as tho basis of the fair cotnineiit which could not bo mado the 
Fubjuct of a plea of justili<-ation. 

{i) MrQaire v. iresinoi Jfornin^ News Co.^ [1903] 2 K. B. 100, C. A. See Joynt 
V. (/f/ch Trade Publishing Co.^ supra^ following (Jamplell v. SpuUiaivvode, supra, 
and distinguishing Western Morning Nrws Co., supra. Tho judgmeut 

tho Coui*t of Appeal in Jngnt v. Cycle Ttade Publishing Co., snprj. must bo road 
in tho. light of the later decisions. A personal attack which imputos baso and 
^o^dld niotives i.s not noccssurily, as a matter of law, outside the limits of fair 
•Kninnent or criticism ; sco the judgment of Ijord Atkinson in Dakhyl v. 
Lnhouchere, supra, at p. 329, pointing out that in the passage from tho judg- 
niont of Crompton, J., in GampMl v. Spotliswomle, supra (see p. 699. 
no distinction is drawn between literary and other criticism. In literary 
criticism tho author supjdies the facts, which makes a distinction in practice. 
As to criticism being so irrelevant as to bo outside tho domain of criticism 
altogothor, sco McQnire v. Western Morning Xcu's Co., auftra, per Collins, M.ll., 
at p. 110, citing the p!is.sage fiom the iinlgmont of Bowen, L.J., in 2feriwde v. 
(hiraon (1887), 20 Q. B. D- 275, C. A., to tho ofCcct that in tho caso of liteinry 
iTiticisin it is not easy to conceive what would bo outside the reasonable limits 
of fair criticism unless the writer wont out of his way to make a personal attack 
on thefautbor of the work ho was criticising. So also McQuire v. H’esteni Morn- 
ing News Co., supra (whore tho plaint iff was a playwright and actor, who com- 
pliuned of tho criticism of one of his plays), tho Ckliirt of Appeal held that there 
was no evidence tu support a rational verdict for tho plaintiff ; soe alao Ifemrootl 
y. Uarruon (1872), lu 11. 7 C. P. 6(1(5. It was not suggosted there was any 
ovidenco of actuiil malice, there were no personal impuiatiouFt, nor could any 
staiomont of fact lie impugnod {McQuire v. Western Murtiiny Xews fb., supra, 
at p. 108 ). Collins, M.ll. {ibvL, at p. Ill), said : “ It is always for the judge 
to (ftiy whether the document is capable in fiiw of being a Ubol. It is, however, 
for the plaintiff, who rests his cl.iiui upon a document which on his own state- 
ment purports to bo a criticism of a matter of public iiiterost, to show that it 
is H libel, t.c., that it travels boyoml llie liinit of fair criticism, and therefore it 
innst bo for the judge to say wliother it is reasonably capable of being so 
interpreted. If it is not, there is no question for tho jury." The Court of 
AppeA held that when it is admitted that the criticism is oii a matter of publjo 
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SuB'Sbot. 4 . — FuwUon of Jvry. 

1296. It is not for the jury to substitute their own opinion as to 
the merits of a work criticised for that of the critic, liut if a critic 
imputes to the person \ihose works or acts he criticises motives not 
warranted hy the facts, or reflects upon tiie plaintiff as a roan, he 
cannot successfully plead fair comment if the jury And that the 
imputations were not warranted by the facts. To this extent the 
jury are critics, that in such a case they may decide whether the 
inferences were reasonable conclusions (u). 

1297. 'Where a comment is on a matter of public interest (which 
is a matter for the judge to decide) it is for the defoiulant to satisfy 
the jury that he has made no misstiitemont of facts ; and that the 
comment which is based on the facts is warranted by them, that is to 
say, is a reasonable inference therefrom. It is for the jury to say 
whether the imputation represented the opinion of the person who 
gave expression to it, and the burden of proof would seem to be on 
the plaintiff (v). Where the comment is otherwise fair, it is for the 
plaintiff to prove to the satisfaction of the jury that tlio state of the 
defendant’s mind was malicious if he relies on that as evidence 
material to the issue of fairness or unfairness («*). 

Sub-Seot. o.—Jii»fiJirati(m anil Fair Cummeut ComjHireii. 

Fair oommenc 1298. The defence of fair comment differs from a defence of 
distinguished jufltification. Tho difference is more ai)parent i)(*.rl)aps in thoscj 
inaUficatioD, where, as in the case of literary criticism, the plaintiff supplies 

the materials on which the comment is and purports to ho based. 
But in all cases the distinction is essential (a). 

interest, the burden is on tho plaintiff to sho^ that it tnivoLs beyond the liniitn 
of fau' criticism, and it is for the judge to ssy whether it is roasonably capable 
of being so interpreted. 

(u) See note (Q, p. 710, ante, 

{v) See, in addition to the caseH cited in note (f), p. 710, ante, Jfnnt v. SUif 
Ntwajiaper Co., Lid., [1908] 2 K. B. 300, C. A., per Bruin .ey, L.J , atp. 321. 
In that case the CouH of Appeal ordered a now trial oii the application of the 
dofeudaiita on the ground of misdiroction. See also Odger v. Mortimer (1873), 
28 Jj. T. 472 (comment ou public churacicr ; question of fair comment for jury) ; 
Wason V. Wa/Ur (1868), Ij. IL 4. Q. B. 73, ptr CocKBURN, C.J. (criticism of 
conduct or motives of individuals : question of fair comment for jury). 

{v>) See the judgment of Collins, M.B., in Thomas v. Bradhnrtf, Agnew 
A Co., Lid., [1906] 2 K. B. 627, C. A. lu Stmih IJdton Coal Co. v. Norths Eautern 
N(W8 Asbociatiftn, [1894] 1 Q. B. 133, C. A., IjOPES, L.J., said, at |)» 1^3: 
“ But is the comment fair and jwnd fide f This is essentially a question for tho 

J ury, provid^ there is any evidence on whii'h tlioy may so find.” After issue 
tad h^ii joined on dcfcnceH of justification and fair comment, the Court of 
Appeal held that the defendants were not entitled to interrogate the plaintiffs 
os to whether they intended to set up that the dofondiints in publishing were 
actuated hy express malice, and, if so, to call on them to state generally tho 
ia(;ts relied on by the plaintiffs as showing express malice {Lever Brothers v. 
Associated Newsj/apers, [19071 2 K. B. 626, 0. A.). • 

(a) See Walker {Peter) A Son, Ltd. v. Hodgson, [1909] 1 K. B. 239, 0. A., 
per BUCKLEY, * L.J., at p. 253 ; Ddkliyl v. Laltouruere (1907), [1908] 2 E. B. 
325, 11 ., H. L. ; Hvni v. Star Newspaper Go., Ltd., supra, at p. 320 ; the 
direction of Kennedy, J., in Jttyvd v. Cycle Trade Publishing Co., [1904] 
2 E. B. 292, 294, 0« A.; and Campbell v. Spoiliswoode (1863), 3 B. AS. 769, 
rtCpired to If SucmJBY, t.J.a in Walker (Peter) A Son. Ltd, y. Hodgson 
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Part IV. — DErRNcss. 

Where the defendant pleada by way of defence, first, jastifioation, 
and, secondly, &ir comment, he will fail on the first plea nnless he 
justifies every injurious imputation which the jury may find to be 
conveyed. Assuming the plea of justification to fail because the 
defendant has not satisfied the jury of the truth in fact of every im- 
])utation, the defendant may nevertheless succeed on his plea of fair 
comment if ho shows that the imputation of which the plaintiff com- 
plains, although defamatory, and although not proved to have been 
true, yet was an imputation in a matter of public interest, made 
fairly and bmtXjuh as the honest expression of the opinion which 
the defendant hold upon the facts truly stated, and was in the 
o])inion of the jury warranted by the facts, in tlie sefise that a fair- 
minded man miglit n])on those facts bond fide hold that opinion (h). 
'I'lifl defendant must show that there is a foundation of facts well 
and truly laid on which the comment is based ; to that extent the 
two defences are similar. Bat the conclusions inferred as matters 
of opinion have not to bo proved as facts. On the other hand, the 
mental attitude of the commentator is material to the issue of fair 
comment, but immaterial to the issue of jnstification. If 'the com- 
mentator states his conclusions in the form of statements of fact he 
must justify, lie may not assort simply that a man has acted 
fraud iilontly (c), though he alleges fac-ls from which that inference 
might be drawn, if ho does not make it appear that bis imputation 
is made as nn inference {f)\ Lastly, the occasion for a defence of 
fiiir coramoiit does not arise if a defence of justification can be 
c.stabli8hcd (d). 

Sect. 6 . — Effect of Express Malice. 

Si'11-SeuT. 1. —As aroi-Ung Qualified I’rivilrge. 

1299. The proper meaning of a privileged communication is a 
statement published without malice on a privileged occasion (c). 
The absence of malice is a primd fade presumption in tbe case 
of qualified privilege (/). The presence or absence of malice is 
immaterial in the case of absolute privilege. 

1 Iv. B. ‘iiSO, C. A., p. 2!i4. As to tho offoct of a plea iu the form sanctioned 
liy the Divisional Court in Penrhyn v. “ Lietnsed Fit tiiallers’ Mirror" (1S90), 7 
T. Ij. 11. 1, 800 note (a), p. 700, ante. As to tho distinction between commentN 
iiiul assertions of imputations ns facts, soo also Davii v. Sheysloiie (1880}, 1 1 
A]ip. Cas. 187, P. C., jxr Ixitd HisKscnKi.T., L.G. It bos been bold that the 
goiierab rule, that a defamatory statomont cannot bo justified where tho samo 
]>“rson has alleged tbo facts and commenta on them, unless both the facts are 
true and the comments Ihoroon are fair, does not apply whore one person 
alleges the factj and another coininonts on them {Mangena v. Wright. [1909] 

2 K. B. 998, per PBiLLiMoaK, J., at p. 977). 

(b) Hee note (a), p. 710, ante. 

(c) As to the use of the word ** fraudulently,” see Hunt v. Star Ifewapaper 
Co., Ltd., [1908] 2 E. B. 809, 0. A, per Pletohbb Moitlton. LJ., at p. 320. 

(<0 See Dahhijl t. Labunehere, (1907), [1908] 2 E, B. 32 j, n., H. L., per 
herd LoRVBUiur, Ii.C., at p. 327 ; llunt v. i8far Newspaper G‘, Ltd., supra, per 
CoEENS-IlARnY, M.B., at p. 317, qneted in IKnll'er (Peter) <(- So i, £<U. v. Hodgson, 
supra, at p. 2.')1. 

(e) Bee Wright v. Woodgate (1839), 2 Cr. h£. & B. 673; and as to privileged 
ocoBsions, see pp. 086 et mi., ante. 

(/) fiee Wright v. Woodgate, supra; and Jeaours v. Lkimegs, [1891] A 0. 73, 
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IjIbkl and Slander. 

1300. The malieo which avoids i>rivUef {0 is a wrong feeling or 
motive existing in the mindl//) of the defendant {h) at the lime of 
ilie publication (i) and actuating it. it is actual malice, or malico 
in fact, and is usually termed t^xprt'ss nialicts to distinguish it from 
implied malice, or tliat malice in law which is presumed to exist 
from the publication of defamatory inaltor without juBtification or 
excuse (j). 

1301. It is not enough for the plaintiff to show that the defendant 
in making a stalemeut on such an occasion was rash, improvideiit, 
credulous, or stupid, or that ho did not do or say what a man of the 
world would dp or say on such an occasion (/c). Ft the defendant 
made the statement believing it to be true, ho will not lose the pro- 
tection arising from the occasion because he had no reasonable 
grounds fur liis belief (/). The plaintiff must satisfy the jury that 


P. C. Thi^ is so ill all coses of qualified luivilogo at common law {Jenonre v. 
Pelmege, [I8i)l] A. 0. 73, P. (l.). As to (pialilied iirivilegc, see pp. GSS et set/., 
ante. The Law of Libel Amendment Act, 1888 (/il & 62 Viet. c. 64), s. 
follows the common law in this rcspoct; seo p. 698, ante. As to the Law af 
Libel Amendment Act, 1888 (61 & 62 Viet. c. fM), r. 3, Ree pp. 607, 698, ante. 

(f/) So0 Clark V. Molyneucr (1H77), 3 U- P. J>. f3. A., per Bkett, L.J, 

at p. 247; Nevillv. Fine Ai'U and (rcncr^d Insurance f V;, [1895] 2 Q. B. 15(1, 
C. A., per Lord M.K., iit p. 109. t, 

{h) Thus, in an action of libel against tlio publisher of a muguzino it was hold 
tliat ovidcnco of the writer’s peraomil nialico against tno plaintiff was 
inadmissible. It did nut actuate the dofondaut {Rohertavn v. IVylde (1838), 2 
Mood. & 11. 101). 

(t) Uemminga v. (laaavu (1858), E. B. & E. 346. 

{j) Seo the consideration of Jiremage v. Proaaer (182.m, 4 B. & C. 247, in Clark 
V. Mnlgneux (1877), 3 Q. B. D. 237, CJ. A., per Buett. L.J., at p. 217. 

(/.') Thepo ilJiistiatioiis are takcMi from the judgments of BiiAMWEr.L, MuExr, 
ainl CoiTON, L.JJ., in Clark v. Mohjneux, aurrn. 

(/) This was the decision in Clark y. Mvlynenr^ aupra. So, too, in CalUna 
V. CtiOpfT (1902), 19 T. L. K. 118, 0. A., whero tho juiy found that the 
ilofcndant did not “ rea.sonab]y ” believe tho statoiTiont complained of, but that 
he bad not any improper or iiidirocc motive in making il, it was hold tlmt there 
must bo a new tiiul and that llio jury iiiiii»t bo asked whether the dul'eiidani 
honestly believed what ho said to bo true 

It seems, however, to liavo boon assumed by tbo Court of A])pnal in allowing 
intor rogatories in recent cases that insiifHoient inquiry into the truth of the 
statement may be evidence of a want of belief in its truth, and thus ovidonco 
of express malice, lu KllioU v. Garrett, [1902] 1 K. B. 870, C. A. (wlioro 
the defendant pleaded that the words were spoken on a privileged occoRiun, 
hond fide, and without msilioc), tho (’imi't of Appeal (following Martin v. Jiritish 
Museum {Trvateea) (1893), 10 T. L. ft. 215, explaining Menneaay v, Wright 
(No. 2) (1888), 24 Q. B. D. 445, n., 0. A., and distinguishing Farnell y^WnUt.f 
(1890), 24 Q. B. 1). 441) allowed interrogatories as to what information tiio 
defendant hud which induced him to believe that the statement, alleged by 
him to have been made, on a privileged occasion, wus true, and what Btepr' 
ho had taken before speaking tho words to 080014:0.111 whether they won' 
true. EUwit v. Garrdt^ anpra, was followed in White Ss Co, v. Gretiit Reform 
Aaaociaiion and Credit Index, Ltd., [1906] 1 K. B. 653, 0. A., where, in an 
action of libel against a trade protection society, in which the dofondants inter 
alia pleaded that they published tlie matter complained of in good faith*aial 
without malipe under such circumstances as rendered tho occasion privileged, 
the Court of Appeal allowed inteirogatori^ as to what inquiries the defendant-'' 
made and from whom they obtained the information, but not an interrogatory 
requiring them to give tho names of those to whom a certain publication of the 
deieudants containing the statements complained of had boon supplied or^howu 
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the defendant acted maliciouBly. This he may do by Batisfying the 

by or through the defendants or their agents. In Kdrrumdaon v. Birrh A Co,, 
[1905J 2 K. B. 52a, C. A., the Court of Ap|}6al, while again laying down 
that it has jurisdiction in a proper case whore privilege is pleaded to allow the 
pliUTitiff, with a view to rebut that plea, to administer an interrogatory to the 
iLofoiidant asking what inquirius the defendant made as to the truth of the 
pLiitemeiits compiaiiicd of before publishing them, and from whom he obtained 
llio inforniatiou on which he relied in publishing those statements, disallowed 
lli.tt portion of an iiitorrogatory which asked from whom the information was 
derived, on the ground that tho court was of opinion that that portion of the 
question was asked with an illegitimate motive not IfOhd fide for the purposes 
of that aotion, and in order to enable the plaintiff to bring an. action against a 
])crson or persons from whom tho information wns derived, but the court allowed 
that porrionof the interrugatory which asked what information the defendants 
li.ul received, detrimental or otherwise to the cliaracter of llie plaintiff, before tho 
despatch of the cablegram compluined of. In Plymfjuth Mutual Co-operative 
and Iwlubtrial Society, Ltd, v. Trader^' Puhlishiny Aasocintion, Ltd., [1906] 1 
K'. B. 403, C. A. (an action of libel against the publishers of a trade periodical 
ill respect of an article thcioin), the defendants pleaded that in so far as tho 
words coniplaiijod of consisted of expressions of opinion, they were fair com- 
iiioiit made in good faith and without malico on a nutUer of public interest, 
Sind in so far as they consisted of allegations of fact, they wero true in 
Hubstanco and in fact. Tho plaintiffs administered to the defondants intorro- 
giitories (among others) to the following etlect ( 0) What intbriiiatiou had you, 
when you published tho sai«l woids which induced you to believe that" tho 
expressions of *u])iTiion, or any uiid which of them, in the said words containi'd. 
and which 3’ou iilh*ge are fair comment made iii good fsiitli and without malico, 
wcTO true? Did j'ou then iii fact believe that tho bt;id opinions were ti’ue ? 
(T)h’n»m ’’ hum did you olitain tho information upon which yon relied in 
piibli^hiiig tho Bilid exprossions of opinion, or any and which of them? The 
di^ftuidants objected to answer tln.'so luterrogutoiios. It was held that tho lifth 
inteiTogatory wns admissible, but that, according to the general rule of priictice 
111 actions of libel against the publishers of periodical publications, the sevonth 
inteiTOgatory wa*^, in the absence of special eircuiustances, inadmissible. As to 
the fifth inti'rrogiitorv, it was said thiit an iiitoiTogatorv of this kind is just as 
relevant and acliiiissiblo in n enso where the defence is fair comment as in one 
whole it is privilege, ^iiico m either case tho qucHtion raised is really as to the 
."late of inirul of tho defendant {ibid., per Vauoiiai^ Williams, L.J., at p. 413). 
ill either esse, “Iho state of mind of tho detendant when he published the 
illeged lib>d is a nnilter dir*^th' in issue, and thereioro the question what 
111 form: it iun was there before liini is so directly relexant to the issue as to form 
lit subject for an iiilerrogntory’* {ihd., per Fj.etCIJEU MoI’LToN, Ij.J , at ]». 41 S). 
Ill Jl/aufs V. Oaa Liyht and <>oke Vo., [1911] 2 JC. B. .'513, (’. A., in an action for 
malicious prosecution (the jdaiiitiif having been cmuuuttod for trial and acquitted 
upon a charge of btealmg gas brought agaiust him hj' the defendant^), the 
[ilaintiil souglit to administer the following inloiTogutories (among others) - 
“ (4) What information (if any) h«d you that induced ytAi to pmsecuto the plaintiff 
fur stoi^ing gas ? AVhat &teps (if any) hud you takon before couimenciiig the said 
]mjsee.ulioii to asoertaiu whether tho charge w as ti iie m* not ? What gi’oiinds (if 
•my) had jwi lor supposing that t lie plaint ill had eoinmilted tho offence chargwl ? 
ibd yon U'foro you commciii'Td tho said jirosi'cntiou take iinj' and wduit 
precautions or make atiV and wliut iiniuirics as ti» the truth of the said charge, 
and what was tho result of each such inquiry ? (o) What are the facts and 
ciroumstancos on which you rolj- as showing that you had ica.’-imnble and propt*r 
caiiso for the said prosecution ? '* Tho tilth interrogotoiy not pressed 
by counsel for the plaintiff, and was disallowed. As to the fourth interrogatory, 
it was hold byCozENs-JlAKDY, M.Il., Vaughan Williams, Fletcher Moulton, 
^''akwell, and Bucklev, Ij.JJ. (Kenm^)T, L.J., dissenting), *that, in the 
absence of special circumstances, Rucli un iiitorrogatory as the fourth interrog^a- 
lory ought not to be allowed. As a general nile, and in the absence of spooial 
rirciimstaiices, the judge, whose duty it is to exercise his discretion, will pro- 
bably sLsonsider that Buim an interrogatory ae No. 4 ought not to he allowed in 
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Baer. B. jQ]y tliat the defendant acted from an indirect and wrong motive (m) 
EflBot of such us spite or ill-will (n), or an unreasoning and blind prejudice 
in regard to the subject-matter, as to which he has a duty to per- 
MaUoe. form (a), or with a knowledge that the statement was untrue, or acted 
recklessly, without caring whether it was true or false, and not for 
the reason which would otherwise render it privileged ( p). But thougb 
it is sufficient as a rule for the plaintiff to show that the defendant 
made the statement without honestly believing it to be true, yet there 

nn action for malicious prosecution ** (iVnasft v. Jjtff/it and Cohe, <^q., [LOU j 
2 K. B. 543, 0. A -ptr Cokenb-Hardy, M.ll., at p. 545). The judgmonts in that 
case did not refer specially to libel actions, but many of tlie caM}s cited in ai‘gu- 
men! wOTe cases of libel actions. During the argument Vaughan William.^, 
L.J., said (ibid., at p. 515) : ** There is no i-casoii for supposing that tho refusal 
of discovery in actions for libel in newspapers went upon uny ]}rinciple not 
generally applicable ; those cases are only wclUmarkod instances of the principle 
of refusing discovorv because of the ojipression it would involve.” See us to thi<9 
Heimnty v. Wright (No. 2) (1888), 24 tl. B. J>. 446, u., A. ; J'arncU v. Walhr 
(1890), 24 Q. B. D. 441 ; Hope v. Jhaah, [1897] 2 Q. B. 188, C. A. ; J*ly month 
Mutual Co-operaliie anef Tndmtnal Bocitty, Ltd.v. Tradn-a' Puhlhhiny Abaocui- 
tion. Lid., [1906] 1 K. B. 403, C. A. ; and, as to oppression, see White (’o. v. 
Credit Reform Association and Credit Index, Ltd., [1905] I K. B. 653, C. A. See 
also the following other cases cited in Maass v. Cits Lnjht awl Coke Co., [1911] 'J 
K. B. 543, 0. A., namely, Elliott v. Garrett, [1902] 1 K. B. 870, 0. A. ; H hatthy 
V. Orowter, Cnrew v. jiavies (1855), 5 E. & B. 709; Marriott v. Chamherlain 
(1886), 17 Q. B. D. 154, C. A.; Hoidon v. Dallnj, [1907J 2 K. B. 18, 0. A., per 
Buckley, L.J., at p. 21 ; Lever Broihrs v. Aesovintcfl Nemspopers, [1907] 2 K. B. 
626, 0. A. ; Midgway v. Smith & Son (1890), 6 T. Ij. K. 275 ; Caryll v. Daitg 
Mail ruhlishing Co. (1904), 90 L.T. 307, 0. A. ; Arnold awl Butler v. lioitomlt ij, 
[1908] 2 K. B. 151, 0. A. See, further, title Discovery, JNsrEcxiox, ani» 
Interbogatories, Vol. XT., pp. 100, 106, and note(f/), p. 705, antr. 

(m) As to the tests, see Clark v. Molyrieux (IHl'l), 3 U. 13. D. 237. 0. A. 

(n) In Wright v. Woodyate (18351, 2 Or. M. & K. 573, Parke, B., at p. 577, 

said that the burden is on the plaintiff to prove that “there was malice in 
fact^ that the defendant was actuated by motives of jicrsonal bpite or ill-will 
independent of tho occasion.” In Clark v. Mohjvenx, supra, por Brett, L.J., 
at p. 246 (in which case the above passage had been referred to in tbe argu- 
ment, at p. 242), it was said that, if the defendant uses the ocfiasion to gratify 
his anger, he uses it not for the reason which makes it piivileged, but from aii 
indirect and wrong motive. Anger at times is, and at (itber times is 
not, a WTon^ motive. It is not because strong or angry language is used 
that the privilege will be avoided ; the jury must go further and see not merely 
whether the expressions are angi*y, but whether they aie malicious (Shipley v. 
Tfdhuntitr (1836), 7 C. &. P. 680). As motives, see also tbe judgments of 
Lord Esher, M.B,, and Lores, L.J., in Jioyal Aipmrium and Summer ami 
Winter Garden Soeiesty v. Varkinson, n692] 1 Q. B. 431. C. A., at pp. 444, 451. 
Unreasoning prejudice in regard to the subject-inaUer, though impcrsoii^, may 
be an indirect and wrong motive (ibid., per Lord Posher, M.K., at p. 444). "Ajj fo 
malice in sending a fair report of legal proceedings to newspapers, see Stexrms 
V. Sampstm (1879), 5 Ex. D. 53, 0. A. In that cose the defendant who sent 
the was not a reporter on the stail of the paper, but a solicitor who 

had apprared for a plaintiff in an action in a county court. The jury found 
(1) that it was in substance a fair report ; (2) that it was sent with a certain 
amount of malice» and found a verdict for the plaintiff, with 409 . damages; 
COGKBURir, C.J., directed judgment to be entered for the plaiufifl for that 
amount. The appeal of the defendant was dismissed. * 

(o) See Royal Aqmriim and Summer and Winter Gardm Society ▼. Parkinaon, 
au^,’pct Lord EsuEB, M.B., at p. 444. 

( p) Clark V. Mofynmta, supra, per Bbett, L. J., at p. 247. If a man is proved to 

have stated that wmoh he knew to he false, it is assumed that ho was maUcioua ; 
tbai he did do a wrong thing from some wrong motive (ibid,], , 
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may be occasiona ^here a person is under a duty to communicate a sm. 1 
statement made to him, or a rumour which he has heard, to another Bfieet of 
who has a duty to receive it, although it contains matter defamatory EipmiO 
of the plaintiff which the person whose duty it is to communicate Malice, 

it knows or believes to be untrue. In such a case the person patytT 
making the communication makes it honestly, and in the per- oommunfoaia 
forniaiice of the duty which creates the privileged occasion, although 
lie has no belief in its truth, or may even know it to be untrue, 
and therefore in such a case the statement is not made with actual 
malice (q). 

1302. If there is evidence of malice, whether iptrinsic (that is, When 
contained in the statement itself (r) ), or extrinsic (that is, outside 
the statement ( 7 ) ), to displace the immunity derived from the ahouidnotbe 
occasion, that question must be determined by the jury ; but if there left to jury, 
is no such evidence, the judge should not leave the question of malice 
to the jury («). 

The judge having determined that the statoment was made on a 
privileged occasion, it is not necessary for the plaintiff, in order 
to entitle him to have the question of express malice loft to tVie jury, 
to show circumstances necessarily leading to the conclusion that 
actual malice existed, or such as are inconsistent with its non- 
existence, ,biit there must be circumstances such as to raise a 
probability of malice and more consistent with its existence 
than with its non-existeiicc (0- It has been ^aid that it is usually 

(^) This is not uii exception h) the rule ; but the ipiestion Did the 
dei'oiidaut honestly believe the stateiuent to be true would not, if put tw the 
jury, meet the cose. See Clark v- Jifolynrux (1877), 8 Q. B. D. 2S7, C. A., per 
iluAMWELTi, L.J., at p. 24‘i. 

(r) As to these expressions, see Wright v. Wooiigaie (lS3o), 2 Cr. M. & B. 

573, 578; NeviU v. h’ine Arts and Ceneral Insurance Co,, [1895] 2 Q. B. 158, 

C. A., jter Loi'ES, L.J., at p. 171. Tho decision of the Court of Appeal in 
the latter ciiso was aflirmed on the ground that the statenieut was not capable 
of a defamatory meaning, and the House of Lords would have t^en prepared 
to hold, if necessary, that it was true that the ocArasinn was piiviloged, that 
tho finding of the jury tliat, in making tlie stateiuent, tho aufendauls had 
exceeded tiie privileged occasion which eutitlod them to give uotico of the 
agency being at au end was insufficient, and tbat there was no evidence of 
iiiulicu to go to tho jury {NeviU v- l^\ne Art and General Insurance Co,, [1897] 

A. 0. 68). 

(«) See Spill v. Mauls (18G9), L. B. 4 Exch. 232, 237, Ex. Ch. ; Laughton 
y. Sodfjr and Man {Bishop) (1872), Ij. B. 4 P. C. 4S^, 508 ; Nesill v. Fiive Arts 
and General Insurance Co., [1895] 2 Q. B. 156, 170, 172, 0. A. ; affirmed, [1897] 

A. 0^68 ; Sndgroue v. Hole, [190^ 2 K. B, 1, 0. A.; Edmondson v. Birch dt Co., 
fAd,, and Homer, [1907] 1 K B. 371, 381, 0. A. See also Child v. Affleck 

B , 9 B. & C. 403 ; Somervilie v. liawhins (1851), 10 G. B. 583; Taylir v. 

ins (1861), 16 a B. 308 ; Gardner v. Slade (1849), 13 Q. B. 796. Compare 
Rogers v. Clifton (1803), 3 Bos. & P. 587 ; Fountain v. BoodU (1842), 3 Q. B. 6. 

For a case whore it was hold that there had been misdirection and that the 
verdict was against the weight of evidence, see Clark v. Mdynevas, supra. 

As to when a judge ought or ought not to direct a non-suit, see Jawaon 
't. Jlopperton (1864), 16 G. B. (N. s.) 829 ; Caulfield v# Whitworth (1868), 

18 L. T. 527. As to the interpretation of a libel by the jury, see v. 

Fowler (1854), 9 Exch. 615, Ex. Gh. See also, generally, on this sutneot. 

Toogood V. Spyring (1834), 1 Or. M. A B. 181, and WrighA f. 

•upro. 

(IJ BmeraiUe v. Hawkins^ supra% 
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safer tu leave the question to the jury, hut that this is subject U\ 
the rule that the case should not l)e left to the jury whore the facts 
stated by the plaintiff are equally compatible with the absence and 
existence of malice (a). 

1303. To submit the language used on privileged occasions to a 
strict scrutiny and to hold all excess b.^yond the absolute exigency 
of the occasion to bo evidence of express malice would greatly limit, 
if not altogether defeat, the protection wliich the law gives to state- 
ments made on such occasions (b). 'Wliero the excess is merely that 
the statement is too strong, such excess may be evidence of actual 
malice ; but it ^is not in every case in which the words are 
somewhat too strong that there is a case for the jury. 'J'licy must 
be too strong to a substantial extent (( ). A man may use excessive 
language and yet liave no malice in liis mind (r/). 

1304. If there is no inlriiisic evidence of malice, but there is 
extrinsic evidence from which the jury may infer that the defendant 
did not honestly believe Llio iinpulatioiis to be true((;), or was 
actuated by some sinister motive and not by an honest desire to use 
tlie occasion for the reason for which it is privileged, the judge is 
bound to leave tlio case to the jury (/). Such extrinsic evidencii 
may be evidence of what the detondant did or said before, or at, or 
since the publication, so long as it is evidence from whicli the jury 
may infer malice existing at the time of the piibliLMtiun and acliiating 


(а) Spo Spill V. MaiUe (1869), L.ll. 4_Kxclj. 232, Ex. (Anuciu/UN, C.J., 

at p. 237. There the dofeudant ou a privileged occasinn dosciibcd tlie conduct of 
the plaintiff us ** most disgraceful and disliouost.’* The contluct m described 
was of ail equivocal nature and might hone.stly and loud fitle bo Hiijiposcd bv the 
defendant to bo such as he de.<ici‘ibod it, aud it wus hold that llipre no 
evidoiico of actual ni (dice to go to tho jury and that tho judge Jiud pr-qiGily 
dii'outed a verdict for the defendant. 

( б ) Ijawjhtoii V. Sodor and Man {IiUho}i\ (1S72), L. R. 4 P, 0 495, 508, 
approved in NtviU v. Fine ArU and (hncral Innuranrt (-o., [1895] 2 (i. li. 166, 
172, 0. A. : cuinimre 7?. v. /'er/y (1883), 15 Cox, C. C. 109. 

(r) Xevifl V. Fine A^tis and OenfreU Inmrance Co., sain a, per L.J,, at 

p. 172. 

{d) Ibid., jnr Lord EsiiKB, M.R., at p. 170. Ex(;<?hs of language is only 
muterial as being ovidoiice of malice; and where the jury dechnu to 6 iid actual 
malice the finding of the jury that the piiviloge was oxcooded has no effect 
(ibid,). See Xeudl v, Fine^A7't8 and General Insurance Vo., [1897] A. 0. 68 . 
referred to in note (r),p. 716, See also JCdnwndaon v. Jiirch tf; Co,,^Ad. 

aud Homer, [1907] 1 K. B. 371, 381, 0. A., and the other cases cited in noto(s), 
p. 715, ante; Cowles v. rotts (1865), 34 It, J, (q. b.) 247 ; compare Cook v. IVi/des 
(1855), 5 E. & B. 328 ; Fryer y. Kinnersley (1SG3), 15 C. B. (n. s.) 422. 

(e) This is subject to what is said at pp. 714, 715, ante, and in note ( 7 ), p. 7 l«'>, 
aide, • 

(/) As to when the judge ought aud when he ought not to direct a nonsuit, 
KPu note f«), p. 715, ante. Proof that the words are false is not in itself sufficienf 
(Caidfteld V. Whitworth, supra) ; compare Falmer v. Hwnmerstott (1883), Cab. $ 
El. 36. Proof that the defendant knew that part was false is evidence of malice 
(Slayg v. Sturt (4846), 10 Q. B. 699, Ex. On.). Eor tho distinction between a 
statement made by a mei-e mistake and one wilfully fulsp, see Unnci>ck v. Gass 
(1862), 2 F. & F. 711. As to the bunion tm the plaintiff of proving the existonoe 
of li w'l’ong and indirect motive, see Clark v. Molyneux (1877), 3 U. B. L>. 237, 
C. A. ; Jenoure v. Delmeyr, [1891] A. C. 73, P, Oi , 
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it ( 9 ). I'liUB, eviduQce of other defamatory statements (A) or of a Sect. 5. 
previous disimte (i) may be extrinsic evidence of malice! But tlie Effect of 
mere fact that a justification is pleaded and fails is not evidence of Express 
malice (k), Malles. 

Sub-Sect. 2. — A a AJfetthig Fair Comment. 

1306. Evidence is admissible to show that a writer has been Evidence of 
influenced by actual malice when the defence of fair comment on a to 

matter of public interest is set up (/)- defence. 


Suu-SKcr. 3 . — Aa Afftciimj Damages. 

1306. It has been seen that the mere absence of malice does not Malice m 
create a privileged occasion. If the defendant being under a duty 

to make a communication to anotlior makes it to that person from 
a sense of duty, the occasion and the communication are Imth privi- 
leged. If, howover, either he has no duty or interest to make it or 
tho person to whom he makes it has no duty or interest to receive it, 
the fact that the defendant acted from a sense of duty is immaterial 
on the question of privilege ; but the fact that he acted ujulor a 
sense of duty, though mistaken, is mailer piM^per to bo considered 
by the jury on tho question of damages hn). 

Sect. 6 . — Ollier Ih/cncrs. 

1307. Qther defences, which are not dealt with in detail in this Other 

title, are referred to in other parts of thi.s work (ii). dcfeaitca 

(^) Son Ilemmings v. (iaaaon (ISoS), E. B. & E. 310, ns tu diicctiiif; tho jury 
ill relation to subsequent ptiiteiiionts. Tho cuses which have l;»coii doculvd on 
the quostion of damages being iniluenced by tho uiiimus which actuated tho 
publication should he referred to (see pp. 721 tt bcq., •post). As to maltei> 
uoforo publication being eyidenco of malice, see Simpson v. Dobinaon (184h), 

12 Q. B. 511 (admission by defendant after ])ublicaiion of a previously existing 
di.^piifco) ; Barrett v. Loiig (1851), 3 11. L. Cue. 395 (oiniier publications 
admissible though siatuie-barred) ; Jackson v. AJems (1835), 1 llodg. 78 (wiit 
of inquiry in former suit). As to statements siiiCt'. publication, see /lemmings 
V. (iasaoUf supra, and p. 721, post. 

(A) See Cornfield v. Bird (1852), 3 Car. & Kir. 66. It is iu)t necessary that tho 
stiitoiuont should be to the same person or actionable (A/f'rxd y. Dauhiynij (1792), 

Peake, 168 [125]). 

(1) Sim 2 tiion v. Robinson, supra. 

CamJivUl y. Bird, supra. But in an aotiou for words ^frimd facie 
privileged,' whore tho defendant justified and the plaintiff olTHiod dining the 
trial to uceept an apology and a verdict for nominal damages if tho dofoii- 
danfc would withdraw tho plea of justification, which he refused to do, though 
ho did not attoinjit to prove it, this conduct was held proper to be loft to the 
jury both on the question of malice and on the question of damages. As to 
costi whoro tho jury find for the plaintiff on the plea of justification and for 
tho defendant on the question of express malice, see Brown v. Houston, [1901 ] 

2 K. B. 855. C. A. It is not light to say that tho truth or falsehood of tho 
allocation is material on the question of express malice; what is mote rial i.s 
the Knowledge of the defendant of its truth or falsehood — tho state of his mind 
in regal'd to the allegations {Brown v. Houston, anpt'a, pir Vaugttan Williams, 

L. J., at p. 859, considering Harrison v. Bush (1855), 5 E. & B. 3*14:). 

(2) See p. 707, ante, and Thomas v. Bradbury, Agnew tib Co,, Ltd., [lOOCi] 

t K. B. 627, 0. A., and tho oases there discussed. • 

(m) As to evidence of motive aa affecting tho damages, aiad as to to the 
existence of malice as aggravating^ the damages, see pp. 721 et seq., post As to 
malice in actions for sbuder of title, see note (2), p. 628, ante, p. 736, post, and 
title Tort. 

(p) Aa to accord and satiafaction and traverse, see, gonoially, title Pleauifq. 
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Baot.1. 

Intro- 

dnctoiy. 


Reooveiy of 
damages in — 

(i.) actions of 
Hbel; 


(ii.) actions of 
slander for 
words 
actionable 

per te; 


Sbct. 1 . — Tvlroductory (o). 

1S08> In actions of libel and in actions of slander for words which 
are actionable per se it is not necessary for the plaintiff to allege in 
his statement of claim that he has suffered special damage (p). If, 
however, in sucli actions he wishes to recover special damage, he 
must allege and prove it (7). If lie fails to prove special damage, 
he still has the right to resort to and recover general damages (r). 
For the law presnmos that the publication of a libel or a slander 
whicli is actionable per sc has of itself a natural and necessary 
tendency to injure the plaintiff. Special damage is not the gist of 
those actions, but a con80(|uonce only of the right of action (s) ; and, 
though the plaintiff offers no evidence of aeliial damage, the jury 
are not obliged to award nominal damages only (a). On the other 
hand, the jury may award iioiuiiml damages only where no real 
injury is proved (fc). 

In practice, the proof of general damage is attended with greater 
difficulty in actions of slander for words aelioiiablo per sc than in 
actions of libel. It is only in o.vceptioual cases that a defendant is 
liable for the repetition of a slander originally uttered by him. 
Where he is not so liable, the plaintiff cannot recover damages 
which How, not from the original utterance, but from a rupelilioii for 
which he is not responsihli; (cV 


As to pleading tho appropriate Statute of LiiiiiUitions, boo titles Limit.\.tion ov 
Actions ; Pu-lvdiko. As to tender, apology, and piiymont into court, eee 
pp 726 d 807., pv 8 l (hs to apology) ; pp. 728 et aetj ., post (as to piiyiiiont into coiut) ; 
and, generally, title Pleabixo. As to reply, soo, genenilly, title Pleadtno. 

(o) Part V. of this title is supplementary t'> title D.^maoes, Vol. X., pp. 801 
el seg. In particular, as to the meaning of ** goiioral ” and special ” damage, 
seo ihid,, pp. 803, 804; as to the mcaniiig of ** iioiiiinar’ diimago.'^, see 
p. 80ri; as to when actual damage netd not bo proved, sec ibtd., p. 809; as to 
intervention of third persons, see ibid,^ pp. 312, 819 ; us to damages for 
dofamation, seo ibvl.^ p. 324; as to pleading and proof of damages, see ibid., 
pp. 846 et acq. As to costs, boo titles Pkactice and PnocRBunE , iSolicitoks. 

(/#) Wi»e Lowe v. Ifareivood (1628), W. Jo. 196; Matwdiy v. kopt^ (1886). 8 
Ping. (n. c.) 871, per Tixdai., C.J., at p. 882. As to spocial damage, soo p. 780, 
poat . 

i (f\ See p. 732, poet 

r) Hmiik v. Tht/mm (188^1, 2 Bing. (x. C.) 372, per Tindal, C. J., at p. 380. 

Malachf/ v. Stiper, Bupra^ per Tixbal, C.J., at p. 382. 

•/) In Trirtp v. Thomas (1824), 8 B. & C. 427, a verdict by a sheriff’a jury for 
£40 was upueld on an inquiry os to damages, the pliiiiitiiT's counsel having 
merely addresAod the jury without tendering evidence. 

(ft) IVaUelin v. Morris (I860), 2 F. & F. 26. As to when the verdict of a jury 
in respect of damages will be set aside, see pp. 710, 720, pr^s/, 

M III Ratclijfe v. JSvana, [189^ 2 Q. B. 524, 0. A., Bowkx, L. J., at p. 580, in 
deliveiing^ the judgment of the (jourt of Appeal, said : Tho very speaking of 
words which are actionable per se apart from all damage constitutes a wrong and 
gives rise to a cause />f action. The law in such a caso, as in the general cose oi 
libel, presumes, and in theory allows, pi*oof of general damage. But slander, 
even if actionable in itself, is regarded os differing from libel in a point which 
renders proof of general damage in slander cases difficult to be mwe good. A 
person who publishes defamatory matter on paper or in print puts in circulation 
that which IS more permanent and iftore easily transmissible than oral slander. 
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1809. On the other hand, the plaintiff in an action of slander for Bmt. i. 
words which are not actionable per »e must allege and prove special Intro- 
damage. Otherwise the defendant is entitled to judgment (d). dootory. 
Further, the plaintiff is not entitled to general damages in addition 
to the special damage which he alleges and proves (e). ot Blander lor 

In actions on the case for false and malicious statements, 
oral and written (not being actions of libel and slander properly 
so called), such as actions for slander of title and actions whore them p, \ actions 
is no defamatory statement reflecting on the plaintiff personally, it on the case, 
is necessary for the plaintiff to allege and prove special damage (/) 
and actual malice also (rjr). 

Baci. 2 . — Oeneral Principles. 

1310. The amount of damages is peculiarly the province of the Damagca, the 
jury (A), and the judge must not himself decide the amount. The 


Vi'i’Uil dffjiiurttory may iinloffl bo fo bi* iTiKiilod, or may- 

be uttered under siitOi circuinBtanceR that Dieir Tevetilion folIo\7a in tho uidiruiry 
course of things from their original utterauco. Kxee])t. in sueH cases tho law 
detes not allow the plaintifF to recover which tiow^ not from the 

oiiginal slander, but I'rum its unauthoiiBed repetition. [}Vard v. Wedcs (1830), 
7 P*ing. lill ; Jlohrooil v. I/opInns (KiOO), Cio. Kliz. 767 ; Diwnv, Smith (ISOO), 
5 II. & N. j50.] (jiiucral loss of cubtum cannot be proved in a slander of Uni 
kind, when it has bocii uttered in such circumRianccs that its repetition docs 
not follow directly and naturally from the circumstances under which the 
slander itself was uttered. The doctrine that in slander actionable ptr w 
gciioial damiige must be alleged and proved with generality must bo taken, 
therefore, with the qiialificatiou that the woids coiu}>laiued of must have been 
spoken under circuiiistances which might in the ordinary criurj^o of things have 
directly produced the general damage that has in fact occun-ed. Eruna v. 
Ilarri^'H ** [(1850), 1 IL & N. 251] ** was a slander uttoied in such a inauuer.” 
See also, as to repetition, pp. 664 and 666, ante, and as to “gem-ral loss of 
custom " and loss of particular customers,” p. 732, 

(d) As to tho reason for this, see AifsrandtT v, Jeu/eths, [1802] 1 Q li. 707, 
11. A., per JiOid IIebsciiej.l, at pp. 800, 801. 

(c) Soo IHron v. S7niih (1860), 5 H. & N. 450. 

(/) As to such actions, see liatrliffe v. Evav$, [18021 2 Q. lb 524, C. A., ami 
the cfises there cited, aud pp. 732, 736, jtoat See, in jiai ticiihir, Mul n hy v. Sojicr 
(1836), 3 Ibiig. (n. c.) 371 (slander of title), following hntra v. Uarvwttod 
(1628), W. Jo. 196 ; Tasbnryh v. Jktt/ (1618), Cro. Jac- 484 ; Man tuny v. Jrcry 
(1673), 3 Kcb. 153; aud Cane v. GoUing (1649), Sty. 169, 176; seo a 1*0 the 
cases cited in note (/}, p. 628. anU^ as to actions of dcfamiitiou wdiioh do not 
reflect on tho plaintiff personal]}'. As to injunctions in such iictioiih, seo pp.734, 
736, posf. If words are not defamatory, special damage do(fs not mdke thorn 
actionable (AV/y v. l^arlingtou (1834), 3 Nov. M. (K. B.) 116: SUexihan v. 
Ah%arne (1875), 9 1. K. C. L. 412). As to shuidei of title goncrall}. see title 
Tort. 

(g) As to actions on tbo case, see pp. 628, 630, anfe, and p. 736. post - and alsf) 
(as to slander of tillo) 1 Wins, fc^iuiiid., notes to Cra/t v. /Ante (1669), I Sauud. 
247, 325, citing Hargrave v. Le Breton (1769), 4 liuiT. 2423 ; Smith v. SpooTUir 
(1810), 3 Taunt. 246 ; Brook v. Jtuwl (1849), 4 Exch. 521 ; (Vnr v. />m7i-e4<(1860), 
5 H. & N. 783; Wren v. TlViW (1869), L. E. 4 Q. 13. 730; Steward v. Yonvg 
(1870), 1j. JR. 5 O.r. 122 ; Pitt v. Ihmtmn (1813), 1 M. & S. 639. 

» (A) donee v. Hutton {E.) (Jo., [1909] 2 K. B. 414, C. A.^. per Fabwell, L.J., 

at p. 483 ; and see ibid., per Tionl Alvbrstoi^b, C. J., at p. 157. The decision of 
the Court of Appeal both on the issaie of publication ami daniages wus upheld in 
the House of JuordB (S* 0. [1910] A. C. 20). As to assessing damages in actions 
by partners, see Gregory v. Williame (1844), 1 Ciw. & Eir. 668, where it was held 
tliat the 31117 could consider the pi-ospoctlve injury to the partnership* Injury 
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Sect. 2. 
General 
PrlnciideB. 

Facta to be 
considered by 
jury. 


When new 
trinl fi;ranted 
on {ground of 
excessive 
damages. 


New trial otti 
ground of 
inadequacy o 
damagea. 


Court of Appeal nIU very rarely interfere vrith the verdict of the 
jury on the ground that the damages are excessive or inadequate. 

1311. The jury in assessing the damages are entitled to look at 
the whole conduct of the defendant from the time of publication 
down to the time they give their verdict. They may consider what 
his conduct has been before action, after action, and in court during 
the trial. 

1312. If the defendant seeks a now trial on the ground that the 
damages are excessive, the court will interfere with the verdict if it 
sees tliat the jury in assessing the damages have been guilty of 
misconduct, or haye made some gross blunder, or have been misled by 
the 8peeche.s of counsel ; but the court ought not to interfere merely 
b<y*auB 0 the court would have given less damages, if the damages are 
R<'t so large that twelve reasonable men could not reasonably have 
(.’ivDU thorn (i). There will bo a case for interference by the court 
it the anioiiut is so great that no reasonable proportion exists 
between it and the circumstances of the case(l:), or if the court is 
satisfied that the jury have not acted reasonably on the evidence, 
but have been misled by prejudice or passion (/.). 

1313. There ia no inexorable rule of practice by whicli the court 

is precluilcd from over granting a new trial on account of the small- 
neas of damages (vl). * 

Whore the smallness of damages shows that the jury have made a 
oompromise, and instead of deciding the issue of liability have agreed 
fto find for the plaintiff for nominal damages only, a now trial will 
be granted, such a case bciug in effect as if the jury had been dis- 
charged without a verdict (w). If the words are grossly slanderous, 
and there, is no evidence whatever that the plaintiff has done 
anytliing to reduce the damages, a farthing damages maybe treated 
by tlie court as a species of compromise and no true verdict at all, 
oven though tlio plaintiff may not have proved any actual damage (u). 
But if there has been no miscomUict on the part of the jury and 
they have decided the question of liability, the court never grants 
a new trial because the damages are low, uiiIgsk there has been 

to tho feelings of the partuurii la not joint damage {FfaytJiorn v. Lawson (1827), 
a r. & r. lao). A» to the luvuUdity of a judgment on an assessment of 
entire dam^igos upon several counts of slander, one of which counts discloses 
no cause nf acliou, see Datt v. lioMnaou (1835), 4 Nev. & M. (e. b.) 864, 
'Hlz. Oh.; Ptmljetioti y, Cofla 10 Q, 13.461. AUier, where some words 

actionable, and olhers not actionable, are contained iu one count, and entoe 
damagOB aie giveiL {Griffiths v. Lewis (1846), 8 Q. B. 841). 

U) lifted V, Graham (1880), 24 Q. B. I). 53, 0. A., prr Lord b^sffER, M.it., at 
p. 54 . 8oe also title Dauaues, Vol. X., pp. 349, 350. 

{k) This statement was in AVGrath v. Bourne (1876), 10 T. H. C. L. 160, 
attributod by Palles, C.B., to Fitzgerald, J., and was approved in Freud y. 
Graham^ svpra^ per Lord J^ibUEii, hl.B., at p. 55 ; sec also Harris y. ArwM 
(1890), ‘J6 Ij. R. Ir. 55, 0. A. 

*() Watty. irat(,[190ol A.0. 115, per Icrd Halbuurt, L.C., at p. 116,0. A. ;• 
ur.d see title Damages, Yol. X, p. 350, note (5). 

im) Kelly v. BKerlock (1866), L. R. 1 Q. B. 686, per BlaokbuBN. J., at p. 607| 
ii|»proyed in Falvey y. Stanford (1874), L. B. 10 Q. B. 54. 

fo) Fulvey y. Stan/ardt supra, at p. 5G. 

(«} Ihid. 
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BomB uistiikB on tho part of tho judge or in the calculation of 
figures by the jury (jj). 

1314. In actions of libel and slander, not resulting in special 
damage which can be matter of computation, tho court should be 
very chary in interfering with the province of tho jury, and the least 
which can be required of the plaintiff who complains of tho made* 
({uacy of the damages is that ho should be able to show that he has 
not afforded by his conduct any legitimate ground upon which the 
jury could fairly and reasonably have acted in estimating the 
damages at a nominal sum (q). There can be no set-off of one libel 
or misconduct against anothor ; but in estimating the compensation 
for the plaintiff’s injured fuolings the jury may Mirly consider the 
plaintiff’s conduct and the degree of respect which he has himself 
shown for the feelings of others (r). 


SacT. 9. 

General 

PrindideB. 

Plaintiff'! 

conduct. 


Sect. 8. — Effect of Erpregx Malice. 


1315. Either party may, with a view to the damages, give ovidence Proof or 
to prove or disprove a malicious motive in the mind of the publisher 
of defamatory matter («). "" ’ 


actual malice. 


( /i) The words iu the text, supnt, “ tho court ... by tho jury,” are tho wordp 
of in Ikndail v. Hayward (1839), 6 Bmg. (x. c.) 424. Thoro tlio 

jury gave only 203. damages iu the case of slaiidor, where it wus said that the 
plaintiff was a thief and hud stolon two pairs of sliccts, and the ilofeudant had 
repoated the charge, which indicated uialicc, and had refused an apology. 
Tindal, O.J., thought that a moro complete measure of justice would ha\e 
hoou attained if the jury had given higher damages; but ho and the rest of 
the court refused a rule for a now trial on the above ground. This statement 
was quoted in KtUy v. Sherlock ^18(36), L. li. 1 Q. B (388, ptr Meixok, J., at 
]). 695, and was approved in Foradike v. Stone (3868), L. K. 3 C. B. 607, per 
Bylss, J., at p. 612, in which case both Bvi.Ks, J., und Willks, J., said that the 
jury may reasonably take into account what the defeiulaitt ought to pav as well 
ne what the plaintiff ought to receive. It was there also intimated by 'Wille.s, 
J., that if there liad appeared to have been any comproinisu leading to a vei-dict 
clearly inadequate tho court might interfoi'e. It has therefore, in accordance 
with tlio subsequent oases above mentioned, been thought necessary to prolix 
tho words “if there has been no misconduct . . . liiihiiity’* to the possfige 
quoted from Itendall v. Hayward, aupra. The statement that the granting of a 
new tiifU is not allowed in actions of slander because the damages ore too small 
{Armylaye v. Haley (1843), 4 Q. B. 917) is certainly too wide. 

(y) Kelly v. Sherlock, supra, per Mxllou, J., at p. 696. It is for the jury 
under all the dreum stances to say what damages the plaintiff is entitled to 
{Cooke V. Brogdm & Co. (1885), 1 T. L. B. 497). • 

Kelly y. Sherlock, aupra, per Blackburn, J., at p. 698. In that case the 
jury gave' one farthing dfimaraa. It was hold (Blackburn and Mellok, JJ., 
tSiiiSE, J., disBuntiugl lhat although, on account of the grossiiess and repetitious 
of the libel, the veroict miglit well in the opinion of tho court have been for 
larger damages, it was a question for the jury, taking the plaintiff’s own conduct 
into consideration, what amount of damages he was entitled to, and that the 
* court ought not to interfere ; see also CHbba y. Tnnaley (1845), 1 0. B. 640, per 
Tindal, G.J., at p. 641, where it was said that it is not usual to grant a new 
^'ial on the ground that the damages are smaller than court may think 
reasonable. As to adducing evidence of provocation in mitigation of damages, 
see p. 726, poet. As to costs where a jury has given a verflict for nominal 
damages, see titles Dahages, YoL X., p* 305; I^OTiCE and ProoedubN; 

SOUOITORS. 

(f^ PearBon v. Lemaiire (1843), 5 Man. ft O. 700, par Tindal, O.J., at p. 719. 
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Sbot. S. 

Effoct of 
Express 
Mdlce. 


Exnrcps 

malice. 


Defendant's 
conduct, " 


The defendant cannot, indeed, be heard to say on the issue of 
publication that he did not intend the true meaning of his words 
as interpreted by relevant surrounding circumstances ; but such 
evidence is admissible in mitigation of damages as negatives 
express malice (/). On this principle the defendant is allowed to 
give evidence palliating, though not justifying, his act in publishing 
a libel (a). 

On the other hand, the plaintiff may give in evidence any words, 
as well as any act, of the defendant to show quo anitru) he spoke 
the words or made the statements wdiich are the subject of the 
action [by If the evidence given for that purpose establishes 
another cause of taction, the jury should be cautioned against giving 
any damages in respect of it (r), though the omission of the judge 
U) give such warning is not such a misdirectio]i as will be a ground 
for a new trial (d). If such eviclenco is offered merely for the 
purpose of obtaining damages for such siibseiinent injury it will be 
properly rejected (/’). 

1316. The malice which avoids qualified privilege is actual or 
express malice, which the jury finds existed as a fact at the time 
of the communication, and inspired or coloured it. It may be 
inferred from the words or acts of the defendant before, at, or after 
the time of the communication. But when th(5 plaintiff seeks to 
prov<'. express malice on the issue of privileged cominanib.ation by 
moans of siibsequoiit statements, the judge ought, especially if there 
is a long interval between the publication and the subsequent state- 
ments, to direct the jury to consider wheth(3r such subsequent 
statements may not refer to subsequent events so as not to show 
malice at the time when the libel was published ( /'). 

On the other hand, the subsequent conduct of the defendant may 
affect the question of damages, though it d6es not show that at the 
moment of publication he was actuated by express malice, as, 
for example, where, a newspaper proprietor who has published a 
libel which is a pure fabrication nc;;ligently delays to publish any 


(<) Jtiufis V. II niton {E.) ifc Co., l190(3J 2 K. B. 444, C. A., jjcr VaCwW£ll, L.J., 
at p. 479. 

(а) Saunflers v. MitU (1S29), 6 Bing. 21^, approved in Pmraon v. fjemaitre 
(18t3), 5 Man. & G. 700, 719. 

(б) The Htatoraent of I-ord ELLENnoitonen to this ofT(»ct in Runtell v. 
Ma^quisUr (1807), 1 Oainp. 49, n., woa approved in Vmrmn v. Lvmaitre, mpra. 
See also Plunkdt v. Co66c<r( 1 804), 2 Solwyn, Law of Nidi Prius, KM 2; 5 
lisp. 136, and Geare v. BriiUm, (1746), Bullcr, Law of Nisi Prius, 7, to 41in 
same effect : these cases and Pearne v. Ornslty (1835), 1 Mood. & II. 455, and 
Hymmim v. lilakt (1835), 1 Moo<l. & R. 477, wore ronsidored in Pcarsun v. 
Z/cmatfre, awpro. As to the two latter cases, see note (e), in/ra. 

(c) iVarson v, Lemaitre^ supra, at p. 720, In DefrieB v. ( 1835), 7 0. & P. 
112, it was bold that the plnintiff may give evidence of subsoquont statements 
to show malice, provided they be not me subject of another action; but see 
note (e), iv/ra. 

Id) I)arhy y. 0uaay^{lB66), 1 U. & N. 1. 

(e) Psarson v. IjemaMre, supra, per Tinual, O.J., at p. 720. criticising Ptarct 
V. Gmshy, sv/pra', and Symmxms v^ Bkike, supra, and saying that perhaps 
they went no farther than the stateiaent in the t^t, whion is as laid down u| 
Pearson v. Lemaitre, supra. 

[/) Hemmings ▼. Oasson (1858), E. B. ft B. 346 
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contnadiction until after action bronj'ht, although the plaintiff RaOr. 8. 
promptly complained and exposed its falsity (g). Efieet of 

1317. The mere fact that the defendant has pleaded and foils to Aff”? 

establish justification is not of itself evidence of exy^ress malice (/»). — 

But the circumstance that the justification is pleaded recklessly or 

is improperly persisted in may increase the damages (i). justification. 

1318. The publisher of a libel is not to be charged with vindictive Liability <a 
damages on account of the personal malice which another person publisher, 
who wrote the libel had against the jdaintiff (A;)- 

1319. If counsel crosB-examines a plaintilT with a view to show Conduct of 
that ho had been guilty ot that of which he has teen acquitted, the dofeudani’e 
libel is thej-eby aggravated (Z) ; aD<l generally the defeiiclaiit will 


( ff ) Bmith V. Harrison (1856), 1 F. & F. 566. 

h) Caulfield v. (1868), 18 L.T. 5i!7. 

(t) In li t7aon v. Rolumon (1846), 7 Q. B. 68, tho deff^ndaiit abaudonod his 
plea of jiistiticatinn at tho trial and relied on privileg(\ It was held that the 
plea of justification was no evidence that the communication was made mdd fide, 
but that it mip;ht be considered by the juty m aggravation of the damages after 
they had found that tho communication was not privileged owing to the express 
malice of the defendant. On the issiio of privileged communication it is 
importantL to considor whether the stfitement was published wilfully or by 
mistake (tfanvocM v. Case (1862), 2 F. & F. 711). But proof of an utloily 
untrue stateinont having boon made maybe of itself immd fojcie evidence ot 
express inalico {Palmer v. Umini&'ston '(IS83\ Cab. & El. 36). Usually, how- 
ever, iliu defondiint’s knowledge of tlio falsity must be shown, unless the 
statement is obviously in excess of the occasion (see Caulfield v. JVhdtrf*rth 
(1 86S), 18 L. T. 627). As to giving in evidence other stutomouts to show animiib, 
see the cases cited in the notes to p. TJi2,anie ; and see Camfif’ld v. Rir^i (1852), 
3 Oar. & Kir. 66; Jeuskson v. Adams (1836), 1 ILodg. 7S ; Mead v. Dauhiyny 
(175)2), Peake, 168 [125], It was held in Lee v. lluson (1792), Peake, 223 [166). 
that HI an action for libel other papers which are themselves libels on the 
plaintiff may be given in evidence to increase the dsimages ; but see p. 722, 
ante, and Cook v. Pield (1788), 3 Esp. 133. As to subsctquent publications of 
the same libel, see Delegal v. Highleg (1837), 8 C. & P. 444; Macleod v. Wakley 
(1828), 3 0. & P. 31 1 ; Harwell v. Adkins (1840), 1 Man. & G. 807. It was held 
in Plinikeit v. Cohhett (1804), 6 Esp. 136, that in an action for libol in a weekly 
periodied, ;i witness might prove the purchase of a copy after, as 'well as betoro, 
action to show that the paper was deliberately circulated, but that ibis was not 
evidence for the purpose of aggravation; and see GatheradeY. Miall (1816), 16 
M. & W. 319. As to the Statute of Ijimitutions, where a first count to which 


tho Statute of Limitations was pleaded was founded on a libol in a ncwsp.q>er 
seventeeu years old, and other counts for reiient libels referred to it, and a 
publication, within six years, of the libel in the first count was proved, it was 
held that the judge was not bound to direct the jury to limit the damages on 
iho first count to the single publication proved {JBrunswivk {Dnhe) v. ffarmer 
(1849), 14 Q. B. 186). Where tho dofuudant puts in a plea under the Libel Act, 
1843 (6 & 7 Viet. c. 96), denying malice and stating an apology, it is open to the 
plaintiff in order to prove malice to tender other publications of tho defendant 
more than six years before the publication complained of {Uarreti v. Lonq (1861), 
3 H. L. Oas. 396) ; and see title Limitation of Actions. As to pleading, see, 
generally, title Pleading. 

i (k) Robertson v. (1838), 2 Moc^. & R. 101. TiNp,Ui, C.J., there refused 
to aamit evidence of the personal malice of the writer in anjamtion against the 
publisher of a magazine. 

(/} Risk Allah v. Whitehurst (18681, 18 L. T. 616. In Qoslin v. Com 
f 1844), 7 Man. & G. 342, in an action for a libel charging the plaiutift with 
iraud and offering a reward for his arrest, evideuoe of the arrest after action 
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liavo to bear any increase of damages caused by the way in which 
his rei)vosontatives have conducted his case ; but in extreme cases 
the courts ought not to allow an extravagant result, even though the 
defendant may have led to it by the conduct of his representatives 
at the trial (m). 

1320. The manner of publication may always bo proved by the 
plaintiff with a view to the damages, even though the defendant by 
his pleading admits the publication (v). 

The injury to the plaintiff, speaking generally, varies directly 
with the extent of the circulation of tho libel (o). 

8hoT. 4 . — Mitiffation of Damai/es. 

Sub-Sect. 1. — In General. 

1321. An action of libel or slander is an action for damages for 
injury to the reputation of the plaintiff. Therefore tne defendant 
is entitled by the common law to give general evidence in such 
an action of the plaintiff’s bad reputation (p). But the defendant 


brought having been given with tho consent of the clofondant's counsel, it was 
held that the defendant could not afterwards complain that the jury wero not 
warned by tho judge not to lake the subsequent arrest into uouaiderution in 
estimating the damages. * 

(m) See Wait v. lla/f, [IOO. 1 ] A. 0. 115, per Loid Halsbury, L.C., at p. 118. 
As to giving particulars of facts relied on 1)y way of mitigation as coiuhtion ui 
giving evidence in chief, bpo li. S. 0., Ord. yd, r. ^7, and p. 728, imbU As to 
Gross-examination, sue, further, note (Oi p* 729, imt, 

^/i) Vitua v. Serell (1835), 7 C. & P, JC3. 

(o) Thus in an action for libel published in a newspaper, oviilcnce that copies 

containing the libel had bron gratuitously circulated in the plaintilT’s neigh- 
bourhood is admissible to show the extent of the ciiculation of tho paper and 
tho consequent injury to the xdaintiif though they are not sliown to have been 
sent by the defendant, the publisher {Oath(rrr.ie v. ^futU (1846), 16 M. & W. 319). 
The place of publication (as in the case citid, the plaintilT's ueighbuurhuod} 
may naturally increase the damages, t^iinilarly jiroof that the plaintiif had 
hcen made the subject of laughter ul a public meeting is aduitssiblo, as identify- 
ing him with the subject of a Hbol and us xiroof of the consequences which had 
necessarily resulted to him from its publication {Cook v. Ward (1330), 6 Bing. 
409, pr Tindal, O.J., at p. 415). It was there objected that the xdaintiff could 
have no claim for damages because he hud told tho story himself. If it could 
have been shown that ho had authorised the puhlicatiou of tho story the 
court would have granted a new trial ; but it was ])oinlcd out that there is a 
great difference between a man telling a ludicrous story of himself to a circle 
of his own acquaintance amf' a publication of it to all the world through the 
medium of a newspaper (ibid.), 9 

(p) See Scott v. ASampson (1 H.S2), 8 Q. B. D. 491, where Oavk, J., at pp. 499, 
501, referred to the following cases as supporting that xiroposition : — Ktrkman 
V. Oxley (undated), Fhillipps, Law of Evidenoe, 189 ; Starkio, Law of Evidence, 
3rd ed., 538 ; Elleraihaw v. MliMon (1824), Starkie, Law of Evidence, 3i'd ed., 538 ; 
Mawhy v. Barber (1826), Starkie, Law of Evidence, Sid cd., 538, u. (v); 
Moore v. Oastler (1836), Starkie, Law of Evidence, 3rd ed., 538, n. (v); Hardy 
V. Alexander (1837), Starkie, Law of Evidence, 3rd ed., 538, n. (V), The 
decision in Scott v. Sfmpaon, aupra^ was approved in Wood v. Cox (1888), 4» 
T. L. B. 652, 655. The admissibility of the evidence was doubted in Wood v. 
/>arAam {Ehrl) (1888), 21 Q. B. D. 501. But it has been recognised as recently 
as 1909 in Manyena v. Wright, [1909] 2 E. B. 958, 979, where PniLTJMOttE, J., 
held that E. S. 0., Ord. 36, r. 37, does not change the common law as laid down 
in BoUi V. Sampaon, aupra. In Bracegirdle v. Bailey (1859), 1 V. & F. 536 (ou 
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IB not onliitlecl to adduce evidence of ])articular facts as lending 4. 

to show tlio character and disposition of the plaintiff ( 9 ); iu)r Mitigation 
is he entitled to give evidence of rumours and suspicions to the ofDamagefli 
same effect as the defamatory matter complained of (r). 

1322. The mere fact that the defendant copied the libel com- Evidence of 
plained of from another source is not in itself evidence in mitigation repetition and 
of damages («) ; and evidence that the libel complained of was already 
in circulation is not admissible in mitigation (a). But the defendant mformaut. 
may show in mitigation of damages that lie copied the libel from 
another source, and that the libel complained of disclosed or refei'red 
to the source as containing the defamatory matter inijuited to the 


action fur sliiiider iiiiputiug a forgery), Byles, J., after consulliiig Willes, J., 
held tliat tlie plaintiff, not having been examined in chief, could not in 
mitigation of daniagea bo cToss-oxnTninod as to his past conduct or life. Bract- 
yirdle v. Bailey (1S09), 1 K & 5S6, is ref 01 red to in Scott v. Sampson (1882), 

8 Q. B. D. 491, at p. 502, as illustrating the iiiudmissibilitv of evidence of 
])artionlar facts tending to show the disposition of the pluiutin and not as any 
Huthoiity against the proposition in the text. As to cross-examining to credit, 
Noo noto (£), p. 729, post. As to pleading matter in mitigation of damages, and 
as to R. S. 0., Ord. .‘50, r. 37, poo note (#‘), p. l'■29, post ; and sec title EviDEXcr., 
Vol. XIII., pp. 451, 1.53. 

(7) Scidt V. Sampatmt supra (see note (/#), p. 724, oz/f^), where Cave. J., wa^ of 
opinion tli^t both princi]do and authority weio against the admissibility of biuli 
evidence. See Bractyirdlc v. Bailey^ su/tra, and Johes v. Stevens (1822), 11 
Price, 23.0, referred to by Cave, J., m Scott v Suwpaon, supra, at p, 500, in 
support of the proposition in the text. 

t#'; r^CG AS^:o^^ v. Sampson, snjjra, whom Cave, J., in support of this view, 
cited the doubts us to the adinissibilitv of such <%vidonce ox])iossed by Abuott, 
(IJ., in Jrait/i7nan v. U'Varer (1822), 11 Price, 267, n., and by Coleridge, J., 
in T/iompaoii v. A//p (183(0, 10 Q. B. 175 (where the other judges declined to 
express an opinion ns to whether the cviueiioo would bo aaiiiis.sible if limited 
to rnmoiLi'H in Qxi'«tonce at the date of the ullcged sl.atidor), the decision.*! 
against its admissibility by Pit/gerald and Uugiies, BB., in Bell v. Barkti 
(1800), 11 J. (!. h. 11.4*13, and by the whole Court of Exchequer in Jones v. 
Steiens, supra, contrary to Kamrr v. Mitle (not reported and undated), cited 
24 (1, B I). 499, Sind Btchards v. liichards (18-14), 2 Mood. & 11. 537, the 
decision of Mansfieu), C.J. (against his own judgment), in Leicester {Earl) v. 
Walter (1809), 2 Camp. 251, and tho opinion i^f Pioor, C.B. in Bell v. Parke, 
supra. As to estoppel, see note (u), p. ajde. As to tho jury disregard- 
ing actions jioudiiig against other persons w'ho have published the libel, see 
Jlarriaon Pern re (1858), 1 F. & F. 3(57. But as to libels in newspapers, see 
tho Law of liibel Amoudineiit Act, 1888 (31 & 52 Yict. c. (54), s. (5, and 
p. 728, pod. As to consolidation of actions brought for the same or sub- 
stantially the same libel, see tho Law of Libel A\|iondiiiout Act, 1868 ^31 & 52 
Viet. o. (54), s. 5, and p. 729, post. 

(•) In Saunders v. Jitilla (1829|, (5 Bing. 213, siirli evidence was rr>ceived at the 
trial. Tu Talhnit v. CVarfc (1840), 2 Mood. & B. 312, evidence that tho libel was 
X)ublishod on the communication of a correspondent was lield inadmissible iu 
mitigation of damages. 

(a) This evidence was rejected at the trial iu Saunders v. Mills, supra, 
and wa.s there held to have heoii rejected x^ropcTly; compare Oreevy v. 
Carr (1835), 7 C. & P. (54, whore in an action for libel against a newspaper it 
was held that tho defendant cannot go into evidence) iu mitigation of damages 
4x> show that the same libel has appeared in another newspaper, from which tlie 
plaintiff bos already rouovorcd damages. Bui at the trial of an action for a libel 
contained in any newspaper, tho fact that the plaintiff has already recovered 
damages for the same libel, or a libel to the like effect, is, in the present state of 
the law, evidence iu mitigation ; see the Law of liW Amendment Act, 188(l( 
(51 tk 32 Vicl. c. 04), s. 0, and p. 728, paaf. 
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plaintiff (b). Similarly, the defendant in an action of slander may 
prove in redaction of damages that at the time of the atteranoe of 
the slander lie disclosed the namo of his informant (c). 

But the restriction above referred to as to the admissibility of 
evidence as mitigation of damages is subject to the overriding 
principle that it is always coiupetent for the defendant to give in 
evidence in mitigation of damages facts which negative the existence 
of actual malico (d). Thus a defendant may show in mitigation of 
damages that be copied the libel from another paper, omitting several 
passages roHecling on the plaintiff (e). 

1323. The defendant may show in mitigation of damages that 
the plaintiff provoked the libel of which he complains (/). For this 
purpose the defendant may adduce evideuco that the plaintiff used 
expressions, oral and written, reflecting on the defendant, which wore 
calculated to provoke the defendant to publish tho libel (</), and 
which came to the knowledge of tho defendant before he published 
iJie liliel (h). General evidence that tho plaintiff has been in the 
habit of libelling the defendant is inadmissible (i) : the libels relied 
on in initigatidii must relate to the same subject (k). 

Sus-Sxci. 2.—Apolu!)y. 

1324. In an action for defamation tlio defendant may, affer notice 
in writing of his intention to do so duly given to tho plaintiff at the 
time of filing or delivering his defence, give in evidence in mitiga- 
tion of damages that he made or offered an apology to tho plaintiff 
for such defamation before action, or so soon afUirwards ns he had 
an opportunity of so doing, if the action has been commencod 
before there was an opportunity of making or ofToring such 
apology (/). 


{h) Midlett V. Ilullon (1803), 4 Ksp. 218. 

(c-) Bennett v. Bennett (1834), 6 C. & V, 688. 

Pearson v. Lemaitre (1843), 6 Man. iSL G. 700, per Tindal, O.J., at p. 719. 
lu i>a\>is V. Catlnsli (1859), 1 F. & F. 487, it was bold bufficioi't to justify 
iioiiiinal damages that the libel in a newspajier was honestly taken from a 
previous privileged coinmiinicatiou. 

(ff) Vreevy v. Carr (1835), 7 C. & P. 64. Each case doponds on its own facts. 
\f) Trar^ey y. Blahy (1836), 7 0. & P. 395; S. 0., suU nom, Tarpluf v. Biahey 
(183C), 2 Bing. (n. C.J437; Watts v. Vraser (1837), 7 Ad. & El. 223; (1836) 
7 C. & P. 369 ; Muvrt v. Ocuitlfr (1836), Stnrkie, Law of Evidonco, 3rd eil., 538, 
n. (v); Pasquin's {Anthony) Caffe (where Lord Kenyon wrougl^r held that libels 
by the plaintiff were admissible even in bar of the action), cited in htnnMrty 
V. Tipper (1809), 2 Camj). 72, 76, and Tnharty, Tipper (1808), 1 Cuinp. 360. As 
to pleading mailer in mitigation of damages, and as to K. IS. C., Ord. 36, r. 37, 
see p. 728, post 

(. 9 } 6ee cases cited in note (/), supra. 

(A) Watts V. Fraser (1837), 2 Nev. & P. (K. B.) 157. 

(t) WaMey v. Johisim (1826), By. & M. 422 ; Finnerty v. Tipper (1809), 2 
Camp. 72, 76. The evidence must be specific and provoke the ]ihe\; see 
TrapliM v. Blaby^ supra ; S. C., suh nom. Tarpley v. Blahey, supra. • 

(A) See Finnerty v. Tipper ^ supra, and May y. Brotvn (1824), 8 B. & C. 113, 
where all the judges expressed strong views as to the inconvenience of emitting 
evidence of other libels oy the plaintiff. Some of these objections axe now met 
by B. S 0., Ord. 36, r. 37 ; see p. 728, post. 

{t) label Act, 1843 (known as Lord Campbell's Act) (6 & 7 Yiot. o. 96), 
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1825* In a>n action for a libel contained in a public newspaper or sisot. 4. 
other periodical publication, the defendant may plead that such lUtigatiOii 
libel was inserted therein (1) without actual malice ; and (2) without of Damages. , 
gross negligence; and (3) that before action, or at the earliest LibcU^on 
opportunity afterwards, he inserted therein a full apology for the against 
said libel, or, if the newspaper or periodical publication in which it newspaper 
appeared should be ordinarily published at intervals exceeding one 
week, had offered to publish the said apology in any newspaper or 
periodical to be selected by the plsintiff in such action ; and the boU's Act,^ 
j)laintiff may reply generally to such defence denying the wliolc of **• 
such defence (m). But the defendant may not file such defence 
without (4) at the same time making a payment of money into 
court by way of amends ; and every such dofrjnce so filed without 
jiayinent of money into court shall be deemed, and may be treated 
by the plaintiff as, a nullity (n). 

1326. If the defendant thus pleading fails to establish his Failure of 
defence in respect o£ any one of the four requirements, the defence dcfenct*. 
fails, and ho cannot avail himself of tlie payment into court as 
being a payment under Ord. 22, r. 1, of the Rules of the Supreme 
(j)url, because of the exception wiiich e.\ce]>ts actions and counter- 
claims for libel and slander from that rule (o). 


M. 1. For forms of letters demanding apology, and of apology, both before and 
after action brought, seo Encyclopaedia of Fonny and Precedents. Yol. ]., 
pp. oT(i — 679. 

*(»■/) Libol Act, 184Ji (6 & 7 Viet. c. 96), e, 2, as vaiiod by llic Civil Procedure 
Acte Itopeal Act, 1879 (-12 & 43 Viet. c. 69). “Full apology” means aii 
aptdngy not merely BiifUcient in its terms, but inserted in a jToper maiiner 
as to type and pobiliou [Lafunt v. .SmtfA (1868), 3 II. & N. 736). 

(a) ihe Libel Act, 1846 (8 & 9 Viet. c. 75), s. 2, as varied by the Civil Pro- 
cedure Acts Repeal Act, 1879 (42 & 43 Viet. c. 69), whii.b repealed tlio words 
“as provided by the said Act” (t.c., “ as provided by Lord CumpbeH's Act, 
1843 •’ (see note (0, p- 726, avte ) ) aflor the words “ by way of amends.” 

(o) In Oxlty V. Wilkes, [1898] 2 Q. B. 66, G. A., the defendants pleaded 
under the Libel Act, IS43 (6 & 7 Viet. c. 90) s. 2, and brought £d into couit 
in Older to make a good defence under the Act. The damages were assessed 
at £6. The jury found for the defondauts on all points, except that they found 
that the publication had not been without giuss negligence. The defendants 
hinight to treat the payment into court as a general payment into court, aiid 
contended that as the plaintiff did not recover more than £5 they were entitled 
to judgment, ilut it was held that the payment into court was a uecessaiy 
pait of the defence imder the iAbel „Act, 1843 (6 & 7 Viet, c, 96), without 
which it would have been bad, aiid that if Ahat payment into court wore 

t iiiatod as a separate defence in itself under B. S. 0.. (Ird. 22, r. 1 (as to which 
ee, fui'thor, note {q), p. 728, post), then tho defondunts would bo ])lGading it 
together with another defenco to the acdou, which, the acliou being iin action 
of defamation, they were not entitled to do under tho T\i\o{(h‘fei/ v. supra, 

atp. 69). In 8ley v, TiVdson dk Son (1898), 14 T. L. E. 545, Btilte, J., 
refused to deprive the plaintiff of his costs in an action of libel, whom he 
recovered less than a sum paid into court with an apology under the Libel Act, 
1843 (6 & 7 Viet. o. 96). the apology being admittedly insuffioient. As to the 
former praotico, where the defendant failed on some point, see Lafone v. Smith 
(1858), 3 H. & N. 736; Jones v. Mackie (1867), L. B. 3 Exch. 1. Tt was held 
in an Irish case {Harris v. Arnott (1889), 24 L. E. Ir. 404) that the plaintiff 
could not take out money paid into court and proceed with the action {or 
the purpose of recovering gieater damages. As to slander actions, see Kinnell 
v. Walker fl910), 27 T. Ij. K. 67 (verdict for sum smaller than that paid into 
, court), affinnod (1911), 27 T. L. B. 257. 0, A. 
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Sub-Sbot. 3 . — DamageB already Eecovered. 

1327 - At the trial of an action for a libel contained in any news- 
paper the defendant is at liberty to give in evidence in mitiga- 
tion of damages that the plaintiff has already recovered, or has 
brought actions for, damages, or has received or agreed to receive 
compensation, in ros])oci of a libel or libels to the same purport or 
effect as the libel for which such action has been brought (p). 

Sect 5. — Practice. 

1328- ruyment into court in an aclioti of libel and slander with 
a denial of liabilty is forbidden (q). If, however, liabilty is admitted 
payment into court may be pleaded in an action of libel or slander 
as in any other action. The mere fact that the defence contains 
such a statement as that an apology was made does not preclude the 
defendant from relying at the trial on the payment into coui't as a 
general payment into court under llie rule (r). 

1329. In actions for libel and slander in which the defendant 
does not by his defence assert the truth of the Klalernent complaiii('.d 
of, the defendant is not entitled at the trial to give evidence in 
chief, with a view to mitigation of damages, as to the circumstances 
under which the libel or slander was published, or as to the 
character of the plaintiff, without the leave of the judge, unles's seven 
days at least before the trial ho furnishes particulars to the plaintiff of 
the matters as to which he intends to give evidence (^). Even in 

(p) Law of Libol Airiundmont Act, 1888 (51 & 52 Vicl. c. (51), b. 6. As to 
the meaning of ** newepuper,'’ uoe note (p), p. 744, La Harrhon v. 

l\arce (1858), I F. & F. 567, it wan held in an action by the proprietor of u. 
newspaper against the proprietor of a rival newspaper for a libel contained 
in an adTertieement in the defendant’s newspaper, that the jury was not bound 
to coneider that other actions were xiending against other parties who Inid 
])ublished the libel, hut that they might give the pliiintill! such datnugos as they 
thought had arisen from the decline of circulation, even after action, und 
this as goueral damage. As to h'rtm.e v. il/a// (I860), 2 F. & F. 126, 
note (a), pp. G16, 617, anU, 

(<;) 11. ti. 0., Ord. 22, r. 1. As to denying part of an innuendo and admitting 
part, and pleading the Libel Act, 1846 (6 A: 7 Yict. c. 9G), with u payinont inU» 
court, without stating in respect of whut part ]>uymont is made, seo Maxkay v. 
hiancheiter Preea Co, (1889), 54 J. P. 22. The defence ought to say to what 
])art the payment applies \Machaij v. Manchesier Vrese Cb., supra; Fhmiittj v. 
Dollar (1889), 26 tt. 15. D. 6sS); see Davis v. Jh'lling (1891), 8 T. L. R. 58, C. A. 

(r) Seo Oxley v. IVakes, [18U8]/20. B. 6(J, C. A., per Vaughan Wiij<iams, Jj.J., 
at p. 61, where the defence was, snd wam intended to be, a plea under the Libel 
Act, 1843 (6 & 7 Viet. c. 96;, s. 2. As tu pleading matter in luiligatioii o^ 
damans, see note (a), iufi'a. 

{s) R S. 0., Ord. 36, r. 37. As to j^cading facts which inorely go to 
mitigate damages, see title Damaqiss, Yol. A., p. 646, and the (■a^-o.s there cited. 
There i(i6id., note (n) ) reasons are given for preforring the construction put upon 
B. S. (j., Ord. 19, r. 4, in ScoU y. Sampson (1882), 8 ii. B. I). 491, to the con- 
struction put upon it in Wood y. Durham [Rarl] (18^8), 21 Q. B. D. 601. It is, 
on the other hand, to bo obseryod that the rule speaks not of “ material facts " 
simply, but of “ material facts on which the party pleading relies for his claim 
or defence." See R S. 0., Ord. 19, r. 4, and also (jid. 19, rr. 15, 17, nnd Old. 21, 
r. 4. The construction put ution (.)rd. 19, r. 4, in Wood v. Durham {Karl\ supra 
(where Ord. 19, rr. 4, 15, and Ord. 21, r. 4, were considered), appears to be 
luconsistent with the constniotion of Old. 19, r. 4, in the earlier case of 8oaU v 
Hampeon, supra. A plea under the Libel Act, 1843 (6 & 7 Viet. c. 96), a. 2, is e 
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mitigation of damages when juHtilication is not pleaded the defen- Swot. 5 
dant cannot at the trial go into evidence 'wliicli if proved would FracticOt 
constitute a justification (t). 

1330. Tlio court or a judge upon an application by or on behalf Consolidatioa 
of two or more defendants in actions in respect to the same or actions, 
substantially the same libel brought by one and the same person 
may make an order for the consolidation of such actions, so that 
they may be tried together. After such an order has been made, b. s! 
and before the trial of the actions, the defendants in any new 
actions instituted in respect of the same, or substantially the same, 
libel are also entitled to be joined in a common action, upon a joint 
application being made by such new defendants and the defendants 
ill the actions already consolidated (a). 

In a consolidated action under the above provision the jury ABBcrament 

must assess the whole amount of the damages (if any) in one of damages, 

sum, but a sejiarale verdict must be taken for and against each 

dofunco. As to payineut into court, see p. 727, ante. As to notice under 

the Libol Act, 1813 (G 7 Yict. c. 96). r. 1, see p. 72U, ante. R S. C., 

Ord. «‘)6, r. 37, does not c1mii^f3 the common law as laid down in Scott 
V. SampBmi (1882), 8 Q. 11. 1). 491, to the admissibility of evidence in 
uiiti^yatioQ of damages, and the case of Scaife y. Kawp & Co., [1892] 2 Q. B. 319, 
is not an authoiity to the contrary {Mangeua v. Wright, [1909] 2 K. B. 958, per 
PiilLLi^oiLE, J., ut p. 979). liVhore tho defendant has given particulars under 
It. S. 0., Ord. .7G, r. 37, ho niiiy interrogate so far as rolales to the particulars 
given, but not heyond ; soe Yorlcahire l^rovidnit Life Amtrauve Co. v. Gilhert mtd 
Jiivington, IWJo] 2 (i. B. 148, 0. A. ; and see title Disco VKUY, IxsPECi'iON, and 
IKTERROGATOIUKS, Vol. XL, p. 101. 

(t) In Walt V. Dart, [1905] A. C. 116, Lonl Halsuvry, L.C., at p. 118, 
not only considorod that tho pru])Ositiou was settled law, and rofciTed to WaUou 
V. Christie (1800), 2 Bos. & P. 224, and S/teeJe v. J*hillips{lS‘39), 6 M. & "NV. 279, 
but expressed his opinion that it makes no dilTureiico that the evidence is offered 
in cross-examination. In Speck v. Phillips, supra, the ovidonco which it was 
held was riglitly rejected was ovidenco in chief ofFored by tho defendant who 
bad pleaded payment into court of £6 6s., which plea was met by a replication 
by the plaiiitilf that he had Rustained damages to a greater amount. In 
V. Christie, sapra, the action was for assault; the ploa was not guilty," and it 
was hold by liord Eldon, C.J., that the only question whs whether the defon- 
dant was guilty of the beating, and what damages the plaintiff hod sustaim d 
in conKequence, Hiid that the dofeudant could not give evidence under this plra 
in mitigation of damages of tho necessity of disciplino whieli might have been 
pleaded In neither of these cases was anything said in tho judgments as to 
cross-examination in mitigation of damages. In a note by tho reporters in 
Watson V. Christie, supra, several cbrob are set forth, including a decision of 
liord Hale, in yibbot v. Chapman (1673h 2^iOV. 81, in which he admitted 
evidence in mitigation of damages ; and a later case of Denvia v. Pawling (1716), 

^2 Viii. Abr. 159, tit. Evidence (1. b.), pi. 16, in which he refused to admit 
anything in evidence which Icnided to justify the woids Uiough in mitigation of 
damagOH, saying that anything in evidence which tended to show a provocation 
or any transaction between the parties giving occasion for speaking tlie words was 
})roper in the defendant to make out, because these matters cannot be pleaded." 

In none of those coses was tho admission of evidence in cross-examination in 
mitigation of damages discussed. As to giving in evidouce facts short of justifi- 
cation, see East v. Chapman (1827), Mood. & M. 46 ; Charlton v. WaUttn (1834), 

G 0. & P. 385 ; 1 Wms. Sauud. 149, notes to Lake v. King (1668), 1 Saiind. 133. 

As to the oUcct of cross-oxammation on damages, see Tj v. Watt, [1906] 

A. C. 116, per Lord Halsbury, L.O., at p. 118. As to pleading mattOT in 
mitigation of damages, see note [a), p. 728. ante. 

(a) I jaw of Libel Amendment Act, 1888 (61 & 52 Yict, o, 64)| b. 5. As to 
practice generally, see title Practxoe and Fbooeduke. 
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defendant as if the actions had beoTi tried separately ; and if the 
jury have found a verdict against the dofendant or defendants in 
more than one of the actions so consolidated, they must proceed to 
ap])ortion the amount of damages which they have so found between 
and against the last-mentioned defendants, and the judge at the 
trial, if he awards to the plaintiff the costs of the action, must 
thereupon make such order as he deems just for the apportionment 
of such costs b('twc(ui and against such defendants ({i). 

Sect. G . — Sjwial Vamayc. 

1331. Special damage is the loss of some material tein])oral advan- 
(c), pecuniary oV capable of being estimated in money (</), which 
Ilou s directly and in the ordinaiy course of thirigs(<;) from the act of the 
defendant or an act for which he is responsible (/). 

{i) La\i of Jjihel Auioiidtncnl Act, I8S8 (ol & 52 Viet. c. 0-4), h. 6. 

(V) Hoii€} U V. RoheiU (ise-l), 5 li. & S. 384. On the subject of special dainn^^n, 
poe title Damages, Vol. X., pp. 303, 304, 305, 309, 31‘J, 319,324, 346 et set). See 
also note (i). p. 620, ai«<e,aiid 1 AVms. Saund. 310, notch to Cruft v. RoiU (1669), 

1 Suund. 246. 

(</J Si'e Chaiuhtrlam v. Dvyd (1863), 11 Q. B. D. 407, C. A. The plaintiff 
nllcjred tliore that ho was a candidate for a club, but was not elected ; that a 
nioeting of ineuibers was called to consider an alteration of the rules as to 
electing new members ; that the defonilant falsely and maliciously utleicd words 
not actionable £e as to the conduct of Uic plaintitl at another club : that 
thereby the defendant induced the oommittoe of the club to which the plaintiff 
had not. boon elected to retain the regulations under whicli he had boon rejected 
and thereby prevented tlio plaintili' from again seeking to be eb>ctc(l to the 
olub. Lt was held on doiriiiiTer that the claim disclosed no caiiKO of action, fur 
the words complained of must be supported by special damage, and the damage 
sslloged was not pecuniary or capable of biang estimated in money, and was not 
tlu; natural and probable coiiBcqnence of the defendant's w'ords. Soo also 
Ratrlijfe v. Evans, [1892] 2 (i. J?. 524. 532, C. A. (“actual temporal loss”). 

(e) This expression is use 1 throughout the judgiiieiit in KaicNjJe y. Evans, 
[IS92] 2 Q. £. 524, 0. A. Anotlier exjiression used is natural and probable 
r -lilt” (C'/iaTH&cr/aia V. (1883), 11 Q. B. D. 407, C. A.) ; see also Lynv/t 
V. Knight (1861), 9 H. D. (jus. 577, wbero the expression “iiaiural and legal” 
result was criticised adversely. In so far as Vicurs v. Wtlroiks (1806), 8 East, 1, 
decided that the re.sult must lie the “ legal ” reciilt, the decision is not good law. 
Tims in Sotitii^ Frtm^aise des Asfdialtes y. Farrell (1885), Cub. & El. 563, it was 
hold that the wiongful refusal of a tlurd party to fiillil a contract might give a 
right to special daniago for u slander if such refusal is the probable consequence 
of the utterance of the slander. It is not necessary that the person whose acl 
constitutes the special damage should have believed the charge, provided lie 
acted in consequence of the won^s having been spoken {Kntyhi v. Uihls (1834), 

3 Nev, & M. (K. B.) 467 ; but seo Speight v. Gtmay (1891), 60 L. J. (q. b.) 231, per 
liOPRS, L.J., at p. 232 (see note (d), p, 666, ante, imd Sj^eake v. Hughes, [1904 J 
1 K. B. 138, 0. A.). As to Lynrh v. Knight^ supra, see note (y), p. 667, ante. The 
expression “ natural and reasouablo ” is there used. This moans a result which 
might reasonably^ be expected, taking human nature as it is, with all its 
infirmities. In Speaks y. Hughes, supra, somewhat similar oxiiressions were 
used. In Iladdan y. LoU (1854), 15 C. B. 411, it was held that to make words 
actionable, which are not actionable 2*^ 9e, the special damage must be such as 
uatmully or reasonably arises from the use of the words. The expression 
** natiuai and necessary ’1 goes too far, but such a result, cannot be too remote ; 
seo Ward v. Weeks (1830), 7 Bing. 211. On the whole the expression in the 
text or the expression ** natural' and probable ” seems best to reprosont the 
preiient state of the law. The damage mfist be ** direct,” t.a, not too remote. 
As to repetition of slanders, see pp. 666 et seq., anie, 

(/} Bee BeMijfe v. Evains, [1892] 2 Q. B. 624, 529— 532, 0. A. As to , 
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1332. The following are examplee of what does not amount to sw. 6. 

special damage : — Special 

Mere injury to the feelings (g) ; the illness of the plaintiff (ft) ; the Damage, 
illness of any other person (i) ; the death of any other person (i) ; 
the mere loss of the society, as contrasted with the material hospi- wbat is not 
tality, of friends (ft); the loss of membership of some society or special 
congregation constituted for religious purposes, the mcmhership 
of which does not carry with it material temporal advantages (/) ; 
any damage not pecuniary or capable of being estimated in 
money (m). 

1333. The following are examples of what docs^ amount to special Examples of 

damage (n) : — * special 

Loss of consortium of husband (o ) ; loss of marriago (j )) ; loss of 
material hospitality (q) ; loss of employment (a) ; loss of a dealing, 
even though it miglit have turned out unprofitable (/>) ; loss of 


repetition of libel, see p. GO 4, anff ; as to repetition of slamlor, seo pp. 066 dsn/., 
ante ; as to remoteness, see title Damages, Vol. X.,'pp. 918, 919. 

(g) Wtldon v. JJe Bathe (1884), 54 L. .T. (q. n.) 1J3. 0. A., per Brett, M.B., 
at p. lie. 

(/i) See Allmp v. Alhop (1860), 5 II. & N. 534 (approved in Lunch v. Knight 
(1861), 9 IT. fi. (^is. 577), whore it was hold that the fjwit that defamatory 
words not^ actionable per se havo occasioned illness does not conntitiito spec nil 
damage so as to give a right of action to the person defamed or (if a mariiod 
woman) to her husband, illuoss not being the natnr,al or immediate result of 
tlip wr»rds spoken. 

(i) As to the inadmissibility of evidence to show that the ])laiTLti(T’s wife had 
become ill and died soon after the publication (»f the libels complained of, sc'o 
Uuy V. Oregorg (1840), 9 0. & P. 581. A plaintiff cannot mRiiitain an action 
for a libel on ono of his performers who was thereby dotorred from appearing 
on file stage {Axhlcg y. Jiarrisoa (1793), IVake, 2.16 [194]). 

(/c) As to eomortinm vicinoj'um^ see Roberts v. liobn'ts (1864), .) H. & S. 984 ; 
Weiiion V. Jh Bathe, supra. As to loss of hospitalit.y, boo Aforn’e v. Meagher 
(1807), 1 Taunt. 99, Ex. Ch. ; Davies y. Sohtnan (1871), L. R. 7 Q, B. il2; 
Roans v. Harries (1850), 1 II. ^ N. 251 ; Ruiiw/ v. Bmtth (1876), 1 Kx. D. 
91. 

(0 Rohtris V. Roberts, supra; and soo Jhoger v. ilfce/mn (ISSii), IS L. R, Tr. 
198, where it was hold that, assuming tliu words complaiuorl of woro .'4pokeii 
of the plaintiff ns a novice, they wore, in the then stafp of the law, not HCtionahlo 
per se, and the suggested special <laraago was not sulficiont. 

(m) See Chamberlain y. Boyd (1889), 11 (i. B. D. 407,0. A. Soo also Michael 
V. Spiers and Bond, Ltd. (1909), 101 L. T. 952. 

(n) But it often ha))peiis that in actions for woixls not ac'tionablo per sc the 
damage is too remote, though otherwise the l»ss would amount to special 
dainago. For cases where such damage was not too remote, see Knight y. 
fJthbs (1834), 3 Nev. & M. (k. b.) 467 ; Kemlifton v. Maltbg (1842), Car. & M. 
402 (but as to this case, see Munster v. Lamb (18S9), 11 Q. B. D. 5H8, C. A.). 
For cases where the damage was held too remote, see Speake v. Hughes, [1904] 1 
K. B. 138, 0. A. ; Tnnnirliffe v. Moss (1860), 3 t.?ar. & Kir. 89 ; see also Michael 
V. Spiers and Pond, Ltd., supra. As to Vicars v. WUntcks (1806), 8 East 1, 
see note (r), p. 730, ante ; as to mpetition of slander, see pp. 666 ei seq., ante. 

(o) See Lynch y. Knight, supra; Roberts v. Rvbtrls, supra; and pp. 668, 790, 
^ ante. 

ip) Roe Sfieii/ht v. Omrunf (1 R91). «« Tj- J- (<»• »•) 231 , C. A. 

(7) See note (k), supra. • 

(a) See the cases cited in note f?i), supra. 

(hS Storey v. Ohallanda (1837), 8 C. & V* 234 (summing up of Lord Denmam, 
C.J.;. But the loss of a dealing which, had it takon place, would certainly 
bftye resulted in loss is not, it might be supposed, sjieouil damage. As to » 
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particular customers (c) ; and any other material loss (d), such as 
has already been defined (e). 

1334. In some actions of defamation n loss of general custom may 
be alleged and proved generally C/ ) ; RRd this applies in some 
cases ^here the words are not actionable per se and special damage 
is of the essence of the action. Such special damage may be in 
some cases alleged and proved generally, by proving total general 
damage, without proving loss resulting from the falling off of the 
turnover in thn caso of particular customers. 

In all actions of defamation the loss of particular customers must 
be pleaded specially. Evidence of such a loss is inadmissible unless 
it is so {doaded ( 17 ). 

1335. In an action of slander for words actionable per sr, the law 
as to alleging and proving tho loss of general custom is tho same in 
theory as in the case of an action of libelt/i'). If tlie loss of general 
custom flows directly and in the ordinary course of things from 
the original iitloranco of the defendant, or from a repetition for 
which the defendant is responsible, it is sufficient to allege and 
prove such loss generally (i). If the loss of particular customers 
is relied on, this is special damage which must }>e pleaded 
specially, and no evidence of such loss is adrnis.sible niilesB it is 
so pleaded. 

1336. Special damage is the gist of an action for words not 
actionable per se, and actual temporal damage must be alleged and 
proved. Such special damage must be alleged in the statement of 
claim and proved ; and it must be alleged and proved with certainty 


rpfusftl to deliver to tlio pbiiiitifE goodq without |»iyinent alleged as special 
dainngo, hco I\iny y. WaiU (1H38), 8 0. & P. 6M. DefendaoPs counsel may in 
>uch ii caso ask tho vendor m cross-OKumaiation whether he did not relii^o 
delivery in couseqiionco of wliat othor peisons said of the plaintiff and what 
Ihose persoTiH did say {ibid,), 

fc) hnteman v. Ayaf/ (18G0), 7 C. II. 'y. 8.) G'J-S ; and see thn text, 
hi) See note (c), p. 730, ante, 

(f) S 10 p. 730, ante. 

(/) See Rafdife v, Euans, [1892] 2 Q. B. 624, 620, V, A./ajiproving tho state- 
mont of PoLLOOK, O.B., in Ilarriaon v. Pearce (1869). 32 L. T. ( 0 . 8.) 208, that 
such damage is not syiecial damage stncUy so called, but general damage 
ro.sa]ting from the kind of injufy the plaintiff has sustained. 

{(f) Bluck V. Lovering (1886), 1 T. L. R. 497, approved in Raidiffe v. Kvam^ 
sujira; oomparo Ingram v. Lanmn (1838), 9 C. & 320; (1840) G Bing. (n. c.) 

212 (action on the case for libel ou a ship). 

{h) Ratdiffe v. Evane^ enpra^ at p. 530. As to thn pmotical difficulty, see the 
passage quoted in note (c), p. 718, ante. As to repetition of slander, see also 
p. 866, ante. See also Euana v. Ilarriea (1H56), 1 H. & N. 261, citoil in Ratdijfe 
V. Eoana, aupra, as an instancy where the court hold that general evidence 
of tho decline of business was rightly receivable. Compare M'Louglin v. Welsh 
(1846), 10 1. L. R. 19 (cited in Ratdiffe v. Ewina^ snpra), us another instance. If 
in sneh a case the statement of claim alleges the loss of special customers in 
addition to a general allegation of loss of business, the jur}'^may assess damages 
for a geiiOTfil loss or decrease of trade (if proved), although the loss of particular 
costomei's is not proved {Eoana v. /farriea, supra), and this ])riuciplo ai)plieB tO 
actions of libel also. * ^ 

(t) Ratefiffe v. JSvam, supra. < 
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and precision (k). Bat the degree of certainty and precision 
required depends upon the facts of the case (I). 

For instance, the loss of particular customers obviously admits 
of greater particularity than the diminution in the total business. 
If it is impossible, having regard to the nature of the particular 
case, to allege and prove the loss of particular customers, it is 
sufficient to allege and prove loss of custom with less certainty and 
precision, so long as the loss of custom is alleged with as great 
certainty and precision as the nature of the particular case allows (m). 


Part VI. — Injunctions. 

Sect. I.— Jiirisdiciion of the Court (n). 

1337. The High Court of Justice has undoubted jurisdiction to 
grant injunctions at or before the trial to restrain the publication 
of a libel (o). 


(A) JiaUliffe V. Kvans^ [1892] 2 Q. li. 624, 5.*i2, C. A., refcriing to Matachy v, 
i^uper •] Jliiij'. (n. C.) 371 ; LtnveY, Ihirtv'vt'd (1628), W. Jo. 198; Cane 

V. Goldina (1C49), Sty. 178; 'I'aaburgh y. iJay (1618), Cro. Jnc. 484 ; ICvansy, 
Harlow (f844), 6 Q. 11. 624. 

(/) liutchffey. Krmia, mpra, at p. 532, r<^feriinjr to tPAnaon v. Stuart (1787), 

1 Term Hep. 748, 754; Arlintilun (Lord) y. Mntidt (1672), 2 Saiind. 411 ; 
(Jrtt/ V. Friar (1850), 15 Q. B. 007, K-\. Cli. ; sco Co. Litt. 303 a: Weatwood v. 
Cowne (1816), 1 Stark. 172; freson v, Aloia-e (1699), 1 Ld. Kayui. 486; Hargrave 
V. JjS BreUm (1769), 4 Hun*. 2422, and criticising Bidiruj v. Smith (1876), 
1 Ex. D. 91. 

(7a) liatrliffey. Kvana, aujiraf wlioro Ilartleg v. Haring (1799), 8 Term Bop. 
130, wae cited ay a pusbiblo instance of a proof of loss of general cuBtoin being 
admitted in an action of slander for words not actionablo perse. In Hartley v. 
Herring, supra, an action for slander by a dissenting miiiif-ter for loss of profit 
nnsiiig* from an imputation of incontinonce, in consequonco of which he alleged 
that his congregation would not lot liim pi'oach and discoutinued giving liim 
the profits he had usually received and would otherwise have received, it was 
held that it was not necessaiT to givo the xiaiuos of the members of the congre- 
gation ; compare Kvana v. Iiarriea (1856), I II. & N. 351 (innkeeper suing 
for a slander which was actionable per ae, namely, a slander on him in the 
way of his trade) As to repetition of slander, see also pp. 666, et aeq., ante. 
In Batdiffe v. Kvana, anpra (an action on the case, where special damage 
was of tho esscnco of the action), it was hold on the facts of that case 
sufficient to allege and prove loss of custom generally. As to aotinna on tho 
case, see note (/),p. 628, ante. As to the neoeaslty of alleging some particular 
d#inage in such actions as a gei e ul rule, see 1 'Wins. Saund. 310, notes to Crajt 
y. //otfe (1669), 1 Saund. 246, ciliiig Malachy y. Soper, supra; Brook y. liinul 
(1849), 4 Exch. 521 ; Kvana y. Harlow, supra. The genend rule is subject to 
the qualifications laid down in Batcliffe y. Evans, supra. 

(n) As to tho general law as to injuiictiou, see title Injunction, Yol. XVII., 
pp. 197 rf aeg., and, as to defamation, ibid., pp. 260, 261. Sco also title Equity, 
Vol. XIII., pp. 46 et aetj. 

(o) In this respect Kay, L. J., in Bonnard v. Fenryman, [1891] 2 Ch. 269, 0. A., 
^ at p. 285, agreed with tho judgment of the rest of the full Court of Appeal (Lord 

CojiERiBOE, C.J., liord EsiiEii, M.B., Ltndlby, Bqv^ aud Lopes, li.JJ.). 
The court did not thei'e intimate that the jurisdiction was confined to libels 
sffecting the trade or property of the plaintiff. It was there pointed out that 
the Common Ijaw Procedure Act, 1854 (17 & 18 Viet. c. 125), ss. 79, 81, 82, con. 
ferrod on the courts of common law the power, if a fit case should arise, to grout 
injunctions at any stage of a cause in all personal actions of contract op tofti 
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In principle there is no such distinction between libel and 
slander us to deprive the court of jurisdiction to grant an injunc- 
tion in actipas of slander, though the jurisdiction requires to be 
exercised with' even greater caution tlian in the case of libel (p). 

Further, the jurisdiction is not confined to those libels and 
slanders which affect the trade, business, or property of the 
plaintiff (q). 

1938. To justify the court in granting an interim injunction (r) 
it must come to a decision upon the question of libel or no libel 
before the jury decides whether it is a libel or not Therefore, the 
jurisdiction is of a delicate nature. It ought only to be exercised in 
the clearest cases, t^here any jury would say that the matter com- 
plained of was libellous, and where, if the jury did not so find, the 
court would set aside the verdict as unreasonable. The court must 


with no limit as to defamation, though there wae no reported instance of the 
exercise by a court of common law of this jurisdiction till Harhy v. Jflaaierltrwtk 
^1878), G. P. D. 389. The jurisdiction therefore must be taken to Have existed, 
although subscff^uently in Monson y. Twaauda^ Ltd,, Monaon v. Louia Tuasaud, 
[1894] 1 Q. B. 671, 0. A., Lopes, L.J., at p. 693, considered the point doubtful, 
lie, however, was of opinion that the Judicature Act, 1873 (36 37 Viet. c. 66), 

8. 25 (8), conferred a larger jurisdiction than existed before the Act, and 
considered it unnecessary to consider cases wldch occiirrod before 1873 
Further, in Mma^n v. Tua^awla, Ltd,, Monaon v. Louia T'msauSy ai/pro, 
fjord QALsnuRY expressed his opinion that the Judicature Acts rendered 
idle discussions as to whether the Court of Chancery beforo thope Acts 
{rrfinted injunctions in cases of libel at all or so far only ns they were injurious 
to trade, and expressed his opinion that the protection of a man’s character is 
much more important than the protection of his trade. In White v. iMelHn, [1895] 
A. 0, 154, Loid IlfiRRCHELL, L.C., at p. 163, explained Bannaid v. Perryman, 
[1891] 2 Ch. 2G9, C. A., os deciding that the powers of the courts of common 
law under tho Common Law Procedure Act, 1851 (17 & 18 Viet. c. 125), had passed 
to tho High Court of Justice. It was held in North London Bail. Co. y. GreaJt 
Northern Rail. Co. (1883), 11 Q. B. U. 30, C. A. (see also Kitia v. Moore, [1895] 
1 Q. B. 253, C. A.), that the Judicature Act, 1673 (36 & 37 Vict. o. 66), 
s. 25 (S), which enacts that an injunction may be granted by an interlocutory 
order of the court in all cases when it shall appear to the court to be just or 
couvenieut, has not enlarged the jurisdiction of the court so as to enable it to 
gnint an injunction whero beforo the Act it could not have done so. But this 
decision doos not, having i-eganl to tho authorities quoted in the preceding 
portion of this note, afloct the jurisdiction of the court to giant injunctions 
before or at the trial in actions of libel. 

(p) Soe Hermann Loog v. Bean (1884), 26 Ch. D.,C. A., where the jurisdiMon 
was exeroised. 

(9) Mee Monaon Y. Tuaaaudn% Ltd., Monaon v. Louia Tuaaand, aupra, per 
Lord Halsbury, at p. 690, and note (o), p. 733, ante. In Momtm y. Tuaaaudi, 
Ltd., Monaon v. Louia Tuaaaud, aupra, Davey, L.J., said, at p. 698, that 
he could see no logical distinction between a libel affecting trade or property 
and one affecting character only. Bo, too, in 8alorruma y. Knight, [1891] 2 Ch. 
294, C. A, it was held by Nobtti, J., and by the Court of Appeal, that though 
the court has jurisdiction to grant an interlocutory injunction to restrain furtlier 
publication of a libel, an intolocutory injunction ought not to be granted in 
that case because there was no reason to apprehend pressing injury to person 
or property. Compare v. DougaU (1898), 78 L. T. 840, where Riougy, J., 

held tnat an injunotion will not be granted to restrain the unauihoiised use of 
a person's name, even though suw use is calculated to injure him iu his 
profession, unless such use is shown to be injurious to the plaintiff’s reputation 
or property. As to slander of title, see p. 736, post, and title Tokt. 

M See Ju^Jeature Aot, 1^73 (36 A 37 Vict ^ 93)i s. 25, (8), ap4 note ( 0 ) 
p. TSStOnfi. 
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rIso be satisfied that in all probability the alleged libel was untrue, Sjbot. i. 
and» if written on a privileged occasion, that there wae^alice on Jurigdlctton 
the part of the defendant. It follows from those th^oKWles that of the 

the court can only on the rarest occasions oxercis^we jurisdic- Court, 

tion («). This has been said to be an absolute rule of practice 
with regard to the circumstances under which an interlocutory 
injunction ought to be granted poudiug the trial of an action of 
libel (0 (or slander). 

(s) This statomont is taken vet balm from tho judgment of Lord hlsiiEJi, M.U., 
in Coulaon ISona v. CauUon (fc Co. (1887), 3 T. L. R. 846, 0. A. Jt has boon 
approved by the Court of Appeal in Liverpool lIouafhoKL fHorea Aasofiatiorh v. 

Smith (1887), 37 Ch, I). 170, 0. A., by tho fuU Coui't of Appeal in Bonnard v. 
rerri/man, [18911 2 Ch. 209, C. A., and by the Court of Appeal in Monarrn v. 

TtmaudSf Ltd., Afonson v. Louia Tuaauud, 11894] 1 ft. B. 671, 0. A. Roe also 
Bontett V. Chaft*i and JVf'ntlus (1887), 4 T. L. B. 142, 0. A. In the a^)vo coHo^an 
intorlooutory injunction was refiiaed ; but in Aforvion v. Tnanauda, Ltd., Mmaon 
V. Tiisaatid, anpra. Lord Ualsbuay and Lopes, L.J., would havogi'antod 
the injuncti^ as coming within tho rule in Bonnard v. Ferryma^i, avpra, but 
for tlio fiirtWlr affidavits, which r.iised a question of acquio^coiicc by the phiintilT. 

In HxLlv. flart Atvi'es (1882), 21 Ch. D. 798, 802, referred tt> in Liverpool //oum* 
hold Storea Aaaociation v. Smith, anpra, an iuterlocubiry injunction was grant^^d 
bv Kay, J., whore a member of a friendly society issued, to persons not members 
ot the society, circulars containing inaccurate statompiits as to the Rnniicial 
condition of the society. In Col laid v. Marahall, [1892] 1 Oh. .571, Cuitty, J., 
granted Sn intoTlociitory injunction in a enso which appeai-od to him to satis F/ 
tl&e conditions laid down in the judgiuont of Lord Esiieii in ConUrm ih Sonu v. 

Conlatm th (Jo., supra. lu (Ward y. Marshall, supra, tho dc'fondunt did not 
rccp'frc the case to bo submitted to a jury and was willing to treat tho motion 
as the trial of the action. 

(jt) Nonion v. Tuasauds, Ltd., Mo/ison v. Louis Tusaattd, anjmi, per Lori-.s and 
Davky, L.JJ., they (as also did Cotton, L.J., in Lim'pool Household Stores 
Aaaoriatkm, y. Smith, anjira, at p. 181, treating the words which follow ** clearest 
cases " as opoxegetical. Lord Ualssury, ho wover, in Monson v. Tnssauds, Ltd., 

Monaan v. Loui^ Tuaaaud, supra, at p. 690, said Hint tho decision in Bonnard v. 
remfman,anj]Ta, adopting the binguage of Lord Eshek, M.R..in Coulaon if- Sons 
y. (Jonlson <fc Go., supra, cannot be considered ns laying down an itbsoliito 
rule limiting the statutory juiisdiction (see p. 734, ante) given to the court 
to grunt an iiitorlooiitory order when it shall apiKJur to the court to be just or 
convenient 

Tho following cases in addition to those rofoiTod to iu notes (o) — (r), 
pp. 733, 7.34, ajifc, and notes (s) and («), supra, may be inferred to as 
showing when tho court will or will not grant injunctions, liy way 
of 6nal or interlocutory order, to rcatniin tho publication of a libel. Intor- 
lociifory order; — Thorley's Cattle Food Co. v. Massam (1877), 6 Cli. I). .582 
(rofusod); Quartz Hill Consolidated Cold Minituf Co. v. ueall (1882), 20 (^h. i). 
dOl, 0. A. (rofusod on the grounds (1) that the lAlogod libol was not proved to 
ha untrue and that as a general rule the plaintiff who applies for an interlocu- 
tory injunction must show the statonieut to be untrue ; (2) that the injunction 
was to restrain future publication, whereas tho mischief, if inischief thoro was, 
had been done ; (3) that the circular complained of appeared on its face to he in 
the nature of a privileged communication, and that oven if there wore evidence 
of want of hona fidea a judge should hesitate before he decides a question of 
privilege on an interlocutory application, the only answer being express malice 
[ibid., per Jesset., M.R., at pp. fi08, 509) ); Armstrong v. Anmt (1886), 2 T. L. K. 

• 887 (refused on grounds that the only affidavit did not stato that the whole of 
the libels were untrue and that there was also a quesidon of fair comment) ; 

Fink V. Trades and Labour Unions Federation (1892), 8 T. L. E. 216, 711 (granted 
and subsequently made perpetual) ; A Hinson v. (hneral Ormnoil oj MedkmEdum^ 
tion and Beg^traiion (l892), 8 T. L. E. 727, 784, 0. A. (Court of Appeal affiming 
tiie dissolution of order resbraining the publioation of an erasure at plaintiff’s 
oaine from dental rogisUr) ; Ohumpicn A Co, v. Birmingham Vinegar Brewerg 
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Sect. 2. — AcHons on thi Cate. 

1339.f does not lie at common law slander ot title 

(oral or'^S(l|PKti) or for slander of goods (oral or wri|i(ieti)i not being 
an action of libel or slander properly so called but an a^ion on the 
case, unless the following conditions are fulfilled : — (1) The state- 
ment must be mado and published by the defendant of and con- 
cd^il^g the plaintiff B title or goods ; (2) in disparagement thereof ; 
(SfSlsely; (4) with actual malice; (5) and cause special damage to 
the plaintiff which he must allege and prove (a). 


Co. (1893), 10 T. L. B. 164 (order set aside, the occasions of the publications of 
the allog^ libels beilig all occasions on which, unless abused, piivilege might 
exist); Jarrahdale Timber Go. v. Temperley A Go. (1894), 11 T. li. B. 119 
(order made restruning an adveriisemout that the defendants woi'e the onlv 
importera of certain timber) ; Newton v. Amalgamated Musicians' Union (1896), 
12 T. L. B. 623 (order refused, because question was one for a jury); London, 
and Northern Bank v. Newnes {George), Ltd. (1899), 16 T. L. B. 76 (where the 
paragiaph slated that the plaintiffs were in liquidation and it was clear that the 
statement was unfounded and an interlocutory older was made, the case being 
so exceptional) ; Lloyds Bank v. Boyal British Bank (1903), 19 T. L. B. 548, 
604, C. A. (order made by Byuke, J. ; case settled in Court of Appeal) ; Corelli 
V. Wall (1906), 22 T. L. B. 532 (order refused, no sufficient case being made 
out on either of the grounds relied on— that the post cards were libellous and 
that they were published without plaintiff's authority). Final order : — Thomas v. 
Williams (1880), 14 Ch. D. 864 (older made as to one circular). As ttf granting 
injunctions in actions on the case where no actual damage is proved, see 
Whiter. Mdlin, [1895] A. 0. 154, and the explanation of White v. Mdliu, mpra, 
given ixx\lhiniop Bneumaiic Tyre Co., Ltd. v. Maison 'Talbot {1903), 20 T. L. B. 88, 
per Walton, J., atp. 89; Thorley's Cattle Food Co.y. Maaaani (1880), 14 Qh. J). 
763, 0. A. (order made: this was a case of a common law libel on a man in the 
way of his trade, at any rate in respect of the circular which used the woid 
** foist’*); Kerr v. Oandy (1886), 3 T. L. B. 75 (order made : advortisemeut 
against goods of another) ; Hayward A Co. v. Hayward A Bans (1886), 34 Ch. 1). 
198 (order made, whore the circular complained of contained an untrue state- 
ment of the effect of the judgments in a former action and was a libol on the 
plaintiffs in the way of their trade) ; White v. Mdlin, suiira (order refused) ; 
l)mUp Tneumatic Tyre Co. ▼. Mtiism Talhd, supra fordur made). 

(a) As to conditions '(1), (2), (3), and (5), see White v. Mdlin, supra, at 
p. 167. As to (4), see note (Q, p. 628, ante. As to actions on the case 
generally, see note (2), p. 628, p. 719, note (m), p. 733, and p. 734, ante. 
As to (5), see also note (2), p. 628, ante. As to (2) and (4), seo further, 
Hnbbuck A Hons v. Wilkinson, Ueywoud and Clerk, [1899] I Q. B. 86, C. A., 
where the defendants’ circular having stated that t&e defendants’ white asino 
was equal to and, indeed, somewhat better than the plaintiffs’, it was held 
that such a statement, even if untrue, and the cause of loss to the plaintiffs 
was not a cause of action, that an allegation that the statement was made 
maliciously is not enough to convert a statement which is prima /ac/s law^il 
into one which is primd facie imlawful (see Allen v. Flood, [1898] A. C. 1), 
that it is not unlawful to say that one’s goods are better than other people’s, 
and that judgment must be entered for the defendants under B. 8. C., Ora. 25, 
T. 4, though if the defendants Lad gone beyond staiiDg that the plaintiff’s goods 
were inferior to, or at all events not Letter than, those of the defendants, oru the 
defendants were not rivals in trade and had no lawful excuse for what they 
said, it would not have been ric^t to strike out the claim summarily. In Lee v. 
Oibbing^ {\392), 67 L. T. 263, Kekkwicii, J., i-efused a motion by an author to 
restrain tne publication of a book otherwise than in the form in whioh it was 
prepared by the author, the ground of the motion being that the publication in 
the form complained of caused an injury to the plamtiff’s reputation as aii 
author, without expressing any^ opinion whether what had been done was 
injurious to the plaintiff’s reputation or not, whi^ would bo a question for a jury 
As to trade libei and slander of goods, see also title Trade and Trade Unions 



Part VI.—Injunotiohs. 

If A plaintSfT in an action for slander of goods doM not aver 
tbat he haa^^^tained any special damage and only nU ftnn an 
injunction, b^.u .^t entitled to an injnncliun (1>), at d||Kate not 
unlesB'jbe Batimwi^ court that such damage vill nSHjjnly be 
occasioned to iti the future (c) or is so highly prohftiHfft that it 
may properly be described as imminent (d). 

Sbot. 8. — ParliameHtary Candidates. 

1340. Any person who makes or publishes any false statement 
of fact in relation to the personal character or conduct of a candidate 
for any parliamentary election («) may be restrained by interim or 
perpetual injunction from any repetition thereof (jf). 


Part VII. — Criminal Proceedings. 

Sect. 1. — Introdiictoi'y (j). 

1841. The law of libel hereinbefore set forth is, generally, 
applicable alike to civil actions and to criminal proseentions for 
defamatory libel. 


White V. MeUiny [1895] A. 0. 151, per Lord TJiciu^OJIKLL, li.O., at p. 1G3. 
(cj / Ji'd., Loid Watson, at p. 187. 

\d) Pnrdop Pnmmaiie Tyre Co,, fJ<?, v. J/rriVu/ Talbot (190!!), 20 T. L. B. MS, 
where Walton, J., granted a final mjuiictiitu hut'ure any actual damage hud 
{ibid,, ]ip. 89, 90) eiiid that the view which the Uouse of 
Melllu, ■ . 


been sustained and 

Lords took in White v. Melliu, sajmi, inu.^t be coiiBidori'd in connection 
with the view which they took of the factri. As to injunctions iu the case of 
trade iLhols, see further the cases cited in the Kirlior notes to pp. 734 et 
ante, many of which wore actions on tho case. As to injunctions ^ne- 
rally, see "title Injunction, Vol. XVll., pp. 197 rt etq,, and in particular 
pp. 260, 261 ; as to iniunciious in connection with trade marks and patents, 
see titles Paj'ents; Trade Marks, 'Cuade Names iVnd Designs. As to 
speeches or wiitings tending to defeat the ends of justice, see title Contempt 
OF (^ouRT, Attachment and Committal, Vul, VJl., pp. 2S4ft seq, 

(e) See title Elections, Vol. XT!., pfi. 298, 299; Corrupt and Illegal 
Practices Prevention Act, 1895 (58 & 59 viet. c. 40), s. 1. As to ezoiuption 
for reasonable belief, and compotenco of defendant and the husband or wue of 
the defendant as witnesses, see tbitl., s. 2. 

(/) See title Elections, Vol. XTl., p. 540 ; compare Municipal Elections 
Corrupt and Illegal Practices Act, 1911 (1 & 2 Goo? 5, c. 7), s. 1 (3}. As to a 
casfr where the Court of Appeal granted an interim order, see Bayley t. 
Edmunds, Byron and Marshall (1895),^ 11 T. L. B. 537, C. A. 

((/] The object of Fart Vll. of this title is to set forth the law (chiefly 
statutoir} which is specially applicable to criminal prosecutions for defamatory 
^bel witnout repeating at length tho general provisions of the law of libel 
which have been already disoussod or the practice and procedure in oriminal 
proceedings wUoh have Men dealt with in title Criminal I<aw and Prooeourr, 
Vol. IX., pp. 225 et seq. This part does not deal with obscene, blomhemous or 
seditious libels or contempts of court, or with offences under the Oormpt and 
Illegal Practices Act, 1896, or, indeed, with any offences other than defamatory 
libels. See, os to obscene libels, title Criminal Law and Froobdure, Vol. 
IX., p. 538 ; as to the Obscene Fublioatious Act, 1857 (20 ft 21 Viet. c. 83), 
a. 1, see titles Courts, Vol. IX., p. 79 ; Criminal Law and Prooedube, 
Vol. IX., pp. 2c9, 310 ; and as to the Indecent Advertisements' Act, 1888 (52 ft 53 

Ih.L.- XVlil. 2 B 
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. The following existing dietiantioDS have been already indicated:— 
0) ^uthisa complete defence to an action for jibel. Trnth 
never Jfljjtot common law, and trnth alone is not.now, a defence to a 
proeeMHS|;for a. common law defamatory 
(2) fCnueation to snpport an action for libejn^t be pnblioation 
to a third person. Publication to the person dehuned alone may 
support a criminal prosecution (i). 

A' |( 3) The uiaxini reapotuieat superior ap^ilies etiually at common 
<4Wlr to the publuntioii of lilmls, whether they are the subject of civil 
actions or criminal proceedings. But the rigour of the common 
law rule has been relaxed by statute in the caso of prosecutions for 
libel (ft). 

(4) It has be^ suggested that a married woman might sue her 
husband by action for a libel on her in her trade, as being for the 
protection and security of her separate estate. It has been decided 
that she is not entitled to institute criminal proceedings against her 
husband (1). 

Beot. 2 . — Defamatory Libels and their Puniakment. 

Sub-Sect, 1. — Misdemeanours at Common Law. 

1342. The publication of a defamatory libel is a common lavi 
misdemeanour, and by the common law a person convicted thereof 
was liable to imprisonment for any period (without hard labour), and 
to a fine, or to either of those punishments (m). By a statutory 
provision, which came into force in 1843 (ro) (which does not create 
a new offence or purport to give a definition (o) of an existing 
offence, but provides for the application to that which already was 
an offence at common law of the appropriate punishment on 


Yiot. 0 . 18), see tLtleBOouBTB,yoL IX., p. 78 : Obiminal Law and Pbooedube, 
Yol. IX., pp. 303, 539. Ab to the distinotion between obscene libels and other 
libels in that it is by statute unnecessary to set out the obscene passages in the 
indictment, see title Cruunad Law and Prooedu3ie, Yol. IX., pp. 339, 539, 
and p. 741, post. As to bla^hemy, see title Criminal Law and I^ocedube, 
Yol. IX., pp. 530 et seq. As to seditious libels, see title ihid.^ p. 460, and 
B. y. Aldred (1909), 74 J. P. 55 ; as to libels on the Constitution, see title 
Criminal Law and Prooedubr, Yol. DC., p. 463 ; on the Buoeession to the 
Grown, ibid., p. 464. As to contempt of court ^nerally and its summary 
punishment, see title Contempt op Court, Attachment and Committal, 
YoL YU., pp. 279 ef 307. As to the misdemeanour of contempt of court, 
see title Criminal Law Ailto Procedure, Yol. IX., pp. 461, 501 et seq. As to 
the Goirupt and Illegal Practices Aot» 1895 (58 A 59 Yiot. o. 40), ss. 1, ^ see 
title Eleoiionb, Yol. XIL, pp. 298, 299, 540, and p. 737, ante. 

(A) See pp. 605 et ms,, 669, ante^ and p. 743, poet. But the defendant is not 

S ilty under the Libd Act, 1843 (6 & 7 Yict. c. 96), a 4, unless he knew the 
id to be false. Though he be e^uitted of this, he may be convicted at 
common law offence; see p. 739, poet. 

(4) See p. 606, onto, and note (r), p. 656, ante. 

(A) See note ( 9)1 p. M8, ante, and pp. 741 et sa^., poet. 
m It. V. Lon£m {Lord Mayor) (18l6), 16 U. B. J). 772 ; and see p. 613, antas 
(fn) See Boo. Abf., tit. Libel (0), and.tbe authorities there cited; and see 
title UBiiairAL Law aitd Pbooedusb, Yol. IX., pp. 410, 569. 

(n) LOd Act, 1843 (dds 7 Yict. c. 96), s. 5. 

( 0 ) As ift the definition of libel and the respeots in which an aoUouiible. libel 
jdKIw ho#* see pp. 606 at.ffjist ante. 
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oonvietion of that ofiEance) ( p), it is enacted that any person ( 9 ) vrho sm. s. 
nwlioiotiBly (t) publishes («) any defamatory libel (a), bfling con- Deflui)ato 0 
victed thereotf shall be liable to a fine (b), or impriaonmei^^r both, Libels and 
as the court may a^vard, each imprisonment (which is ufl^Rnment their 
without hard labour) (c) not to exceed the term of one year. Ponlshinent. 


SiTB-SiscT. 2 — Aggravated Lihd. 

^ 1843 . Any person who miiUciously publishes any defamatory Afq^Tsted 
libel, knowing the same to be false, being convicted, shall be liable 
to be imprisoned without hard labour) for any term not ^ 
exceeding two years, and to pay such fine as the court may 
award (d). * 


1344. Before 1848 the iiidictaient for the common law offence Ckmifetion it 
usually contained an averment that the defendant published the coMiKm law 
libel knowing it to be false.” But this was not essential to the 
common law offence. Consequently the defendant could not set up tion *^know. 
that he did not know the libel to be false as an answer to the 
charge. Now it is competent to the jury on an indictment for ^ 
publishing a defamatory libel ” knowing the same to be false ” to 
acquit the defendant of that portion of the charge which is statutory 
and convict him of the residue (e). 


M JR, v.ifwn9/o«», [1895] 1 Q. B. 758, 0. C. R , per JiordRusmLor K illowen 
0. J., at p. 7GI. There the indictment charged the defendant with unlainfully *’ 
publishing a defamatory libel, hut onuttcd to aver that it was publidied 
" maliciously.” It was held that at common law an avennent of malice was 
unnecessary, and that the indictment was good Soo also p. 608, ante. As 
to alleging in the indictment an intent to provoke a breach of the peace, 
see note (r), p. 656, a7tte. 

(o) This includes a corporation which may ho fined ; s^e titlo Corfoh vtions, 
VoT VIII., p. 391). As to compames, &co title Companies, Vol. V.,p. 311. As 
to directors, see i2. v. Alhson (1888), 16 Cox, C C 559, C. C. R. As to cdpanty 
to commit crime, see title Criminal Law' and Procedure, YoL IX., pp. 239 
et aeq. As to newspapers, see pp. 744 et aeg., jxist. 

(r; See note (p), supra. As to implied malice, see pp. 608, 685 ft seq., ante 
As to express malice, see pp. 721 et seq,, ante. As to the defence of absolute 
privilege, see pp. 677 et eeq,, ante. As to the defence of qualified or conditional 
privilege, seo pp. 686 et seq,, ante. As to fair and accurate reports, see pp. 694 
et eeq.f ante. As to the defence of fair comment, seo pp. 699 et eeq,, ante. As 
to the defence of truth and public benefit, bee pp. 670, 688 et seq,, ante, and 
p. 743, post. 

(a) As to pubhoation, seepp. 655 et aeq , ante Th« publication need not be to a 
thi^ person to support a cinninal prosecution ; bee p. 056, an/r. As to the 
niiugaiion of the rule leqionJiat vtpf}%ur in the case of a cnminul prusocution 
foi ” a libel,” see the Lib^ Act, 18 L3 (6 7 V ict. u. 06), a. 7, and p. 74 1, post; 

see also p. 656, ante. 

(a) As to what is adofainatoiylib<d, seepp. 606, OIS tfscq,,anfe. As to a libel 
on a dead person, see note (/>), p. b06, and p. 613, aitte. As to libels on a dass, 
seo p. 614, ante. As to tiivial libels lu rc^isteied newspapers, see p. 745, post. 
Alb m the speoisl procedure in the case of ubele in newspapeis, see p. 744, poet. 

(b) As to fines and as to recc^isances to keep the peace, see title Orimikal 
YiAW AND Vkooeduke, Yol. IX., p, 412. Aa to fines* for trivial libels in 
newspapers, see p 74b, post As to unes on comrations, aeesiote (g), supra. 

(() See title Criminai. Law and Procedure, Vol. IX., pp. 410, 411. note (e). 

{a) Libel Act, 1843 (6 A 7 Vict. c. h6}, h. 4. As to ibitl., s. 5, see note (ti) 
p. 73S, antf, 

(e) Roultr R (1S8S), 21 Q. B. l\ 284. 
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Sub-Sect. 3.— T^crtorfton. 

1345. If any persou publishes (or threatens to publish) any libel 
upon any other person (or directly or indirectly threatens to print or 
publish, or directly or indirectly proposes to abstain from printing 
or publishing, or directly or indirectly offers to prevent the printing 
or publishing of any matter (which does not necessarily mean 
libellous matter (J ) ) touching another person) with intent {g) to 
extort any money or security for money or any valuable thing 
from such or any person, or with intent to induce any person to 
confer or procure for any person any appointment or office of profit (/t) 
or trust, he is liable to be imprisoned, with or without hard labour, 
for any term nofr exceeding three years (i). 

Sect. 8. — Prosecution. 

Sub-Sect. 1 . — By Information, 

1346. Criminal proceedings by information ex officio by the 
King’s Attorney-General are almost obsolete (k). Informations by 
the master of the Crown Office in the case of libels are rarely granted. 
They are only granted in the case of libels at the suit of persons 
who are in some public office or position and not at the suit of 
private persons (1). 

Sub-Seot. 2. — By Indittmnd, ^ 

1347. The modern practice is to prosecute in the case of defa- 
matory libels by indictment (?n). 

{/) B, T. Cogflian (1863), 4 F. & F. 316, juer Bra^iwell, B. As to what is 
iuBumcient evidonco, sco R, y. Yates (1833), 6 Cox, C C, 441. 

(g) As to what is not evidence of intent to extort money, see B. y. CoghJan, 
sujtra, Bbahwell, B., withdrew tlie counD os to extortion from the 
Jury. As to the second count for libel he directed the jury as to the law, 
leaying them to apply it with his opinion that there was no libel. The jury 
retiuned a yerdict of not ^ilty. 

(A) See the address of Picreobu, J., to tho jury in R, y. Ptaiated (19()!4), 22 
Cox, G. 0. 5, as to the inadmissibility of nvidonco ns to motive, and as to the 
question for the jury. 

(f) libel Act, 1843 (6 & 7 Yict. c. 06), s. 3, which also provides that 
nothing therein is to alter or affect any law then in force in resi)ect of the 
sending or deliveiy of threatening letters or writings. See also title CiinuiiNAL 
Law and Pbockduius, Yol. IX., pp. 410, 411, 569, 668. As to extortion by 
threats, see title Ciumina]^ Law and Progkdure, Yol. IX., pp. 664 etseq,; 
and see t5td., p. 668. 

{k) See title Criminal Law and Proceduue, Yol. IX., p. 329, note as 
to cases, see ibid. 

(1) Ibid., p. 330 ; and see Short! on Informations, Mandumus and Prohibition 
there referred to. Since B. v. Labouchern (1884), 12 Q. B. p. 320, which settled 
the modem practice, the usual procedure has been by indictment, l^^or recent 
instances of criminal information at the instance of justices, see B, y. Masters 
(1 889), 6 T. L. B. 44 ; if. v. Jlussetl^ Ex ikitIs Morris (1903), 93 L. T. 407. As to 
where an information will not lie, see Ex parte Littlfston {Poatmisiress) (1888), 
52J. P. 2frl. , e 

(w) For tho irancral piinciides relutiug to proceedings preliuiiTiary to indict- 
iiient^see title L'aiminal Law and PiiOCEiiURE, Yol. IX., pp. 200 et sotj. ; as 
to preliminary examination before justices, see pp, 3U fit seg,; as to 
evidence, see *buL^ p. 318. As to tbr* umhI of ubtnining the ordor of a judge at 
d^mhers liefore cotkunetlcing proci'odinga against any proprietor, editor, or 
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1348. Generally, there ii no difference in substance between the Biot. 8. , 
pleading in a statement of claim and an indictment for libel (ti). As Proseeathm. 
it is necessary in actions for libel or slander to set forth the actnal » 7^^ 
words complained of in the statement of claim with proper inhn- 
endoes, so also it is necessary to do so in (|n indictment where words pleading and 
are of the essence of the offonce (o). But it is no longer necessary •“*<*“>*»*• 
to set out, in any indictment or other judicial proceeding, instituted 
against the publication of any obscene libel, the obscene passage, 
but it is sufQcieut to deposit the book, newspaper, or other doi:u< 
ments containing the alleged libel with the indictment or other 
judicial proceeding, together with particulars showing precisely by 
reference to pages, columns and lines in what part of the book, 
newspaper, or other document the alleged libel is to be found, 
and such particulars shall be deemed to form part of the record, 
and all proceedings may be taken thereon as though the 
passages complained of had been set out in the indictment or 
judicial proceeding ( p). 


person responsihlo for the publication of a nows^iaper ” for any libel published 
therein, see p. 746, post; nnrl rpo title Criminal Law and Pkocedtjae, 
Yol. IX., pp. 462, 531, 538. .is to n (v)iirt of suimnary jurisdiction dis- 
nxiBsinprthe^caso on hearing a char against such persons for libels in *'iicws- 
papors.** nee p. 745, post, and title Cuiminal Law and Procedure, Vol. IX., 
pp. 318, 320, 402. As to such a coui't Buinmarily convicting such persons for 
trivial libels in newspapers, seop. 745, jmf, and titles Courts, Yol. IX., p. 81 ; 
Crtmt*^-aL Law and Pjioceduue, Yol. IX., p. 269, As to what is not a 
Rifficiont reason for adjourning the inquiry in the case of libel, see ibid^ 
p. 319. 

(n) As to indictments, see Hid,, pp. 329 et scq. 

(o) fhitL, p. 339. Soo also pp. 613, 645 cts&f,, ante, 

( ji) Law of Libel Amondintmt Act, 1888 (51 & 52 Yict. c. 6t), s. 7. As 
to the nocossary contents of indictments, dofoctivo averments, and amendment, 
see title (Iriminal Law and PiiO('EDURE, Vol. IX., pp. 334 et seq,, 343, 344. 
As to pleading in civil actions and criminal proscoutiems for libels, see note (n), 
pp. 643, 644, ante, and Cook v. Cooc (1814), 3 M. S. 110, per Lord ELLBNBOROUan, 
(\J., at pp. 113, 114, lie ; Keivton v, Sluhhs (1685), 2 Show. 435; SacheverdVe {Dr.) 
Case (1710), 15 State Tr. 1, 466, 467 ; Solmnon v. Lawson (1816), 8 Q. B. 823, 839 ; 
Ileymann v. R. (1873), L. R. 8 Q. B. 102, ;ier Blackjburn, J., atp. 105 ; and the 
conclusion of Bramwell, L.J., after reviewing tho.se authorities in Bradlaugh v. 
E. (1878), 3 Q. B. D. 607, C. A., to the effect that “ where words constitute the 
offence, thoy must bo stated in the indictment; and the authorities distinctly 
show that when a defamatory libol is compluinod of . . . it must be stated in 
the indictinont.'* As to the possiblo need of ^ea*^»r stringency in forming an 
indictment than in pleading astatemont of claim in libel, see ttie judgment of 
BrjAtnell, Ij.J., ill Bradtimjh y. R., mpra, and the cases cited there and in 
note (n), p. 643, mde. Tho principles uro tlio same in either case. Bradlawjk v. 
E,, supra, though no longer an authority ns to obscene libels, is an authority os 
to other libels. As to evor}' libel or alleged libel being an offonce within the 
Vexatious FndictmetiU Act, 1859 ^22 & 23 Yict. c. 17). see the Newspaper 
Libol and Rogistratiou Act, 1881 (44 & 45 Yict. c. 60), s. 6; and see title 
Criminal Law and Procedure, Yol. IX., p. 331. As to the Vexatious Indiot- 
ments Act, 1859 (22 & 23 Yict. o. 17), see title Crimin.\l Law and Frocbdurr, 
Vol. IX., pp. 318, note (f/), 320, 329, 3.31 ft seq., 417 (cosfe). A.S to trial of 
indictments, see ibid., pp. 351 et seq. As to tho genorul rules pf evidence, see 
title KviuKxNCE. Vol. Xlll., pp. 415 ft etq. As to thu Newspaper Libol and 
Registration Art, 1881 ^ 45 Viet. c. 60), s. 5, see note (f), p. 745, post. It in 

a rule of prudence lather tli.ni law that re(|iiircH inovo stringent proof in 
criminal than in civil c.naus. As to this, see title (IrjminaL La w AND Pro^ 
OBfiVREp Vol. IX., p. 377, note (/), and the casea tiwra cited. The l^aw of lAbel 
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ttaor. 4. 
StfttRtBB 
appUoBUe 
toCiwolnal 
Proceed- 
ings. 

(i.) Fox'b 
Libel Act, 
1792. 

Functions of 
judjso and 
jury. 

General 
verdict of 
“ guilty,” 
or “ not 
guilty.” 


Judge 
stating his 
opinion. 


Special 

verdict. 


notion in 
arrest of 
judgment. 


Fox's Libel 
Act declara- 
tory of 
oommon law. 


Sboi. ^-^tatvJtet ap^icable to CrimnuA Proceedmgi, 
Sob-Seot. 1.— Jn &eiural, 

1349. The Libel Aet, 1792 (j), is intituled an Act to remove 
doubts respecting the functions of juries in cases of libel. It recites 
that doubts had arisen whether on the trial of an indictment or infor* 
mation for the making or publishing any libel, where an issue or 
issues were joined between the King and the defendant on the plea 
of not guilty pleaded, it vras competent to the jury to give their 
verdict upon the whole matter in issue, and it was therefore 
enacted that, on ^very such trial, the jury may give a general verdict 
of guilty or not goilty upon the whole matter put in issue upon such 
indictment or information, and shall not be required or directed by 
the court or judge before whom such indictment or information 
shall be tried to find the defendant guilty merely on the proof of 
the publication by him of the paper charged to be a libel and of 
the sense ascribed to the same in such indictment or information (r). 
This is subject to the proviso that — 

(1) On every such trial the court or judge before whom such 
indictment or information shall be tried shall, according to their 
or his discretion, give their or his opinion and directions to the 
jury on the matter in issiie in like manner as in othei; criminal 
cases (s); 

(2) Nothing in the Act shall extend or be construed to extend 
to prevent the jury from finding a special verdict, in their dis- 
cretion, as in otW criminal cases (a) ; 

(8) In case the jury shall find the defendant guilty it shall 
be lawful for him to move in arrest of judgment on such ground 
and in such manner as by law he might have done before the 
passing of the Act (b). 

1360. The Libel Act, 1792(9), is in terms confined to criminal 
proceedings. But it is declaratory of the common law as to the 
functions of the court and jury in actions and prosecutions for libel. 
Both in actions and prosecutions for libel the judge may withdraw 
the case from the jury if in his opinion the libel properly construed 
is not defamatory. The jury may always find a general verdict for 
the defendant, even though in the opinion of the judge the words 
are defamatory. If the defendant can get either the court or the 


Amendment Act, 188H (01 & 52 Viet. c. 64), s. 9, as to tho competence ol 
husband or wile of u defendant to giro oridence in a prosecution for a libel, 
is of no praotioal importance since the Criminal Eridenoe Act, 1898 (61 & 62 
Viet. 0 . 36) ; see tiue Ckimihai. Law amd Frooedoiis, Vol. IX., pp, 317, 
402 et arq., 405, 407. As to ajtpeals, see ibid., pp. 432 et tfq . ; as to costs, see 
ibid., pjk 445 4 Mf. 

(g) 82 Geo. 3, o. 60. known as fox’s Libel Act.” See title Gbihutal Law 
AMD PbocsDVBX VdL'lX., pp. 369, 403. 

(r) label Act, 1792 (82 Geo. 3. o. 60), s. 1. , 

Hr Ibid., a. 2. Aa to judse’s samming up, see title ORiicncAt. Law Airn 
FHoatptUidl, Veil. TX.k ^ 369. 

(a) Libd Act, 1792 Geo. 3, c. 60), a. 3. As to special verdicts, see title 
-CfumvAbl^w, Ajm rBOuxunBX, Veil. IX., p. 374. 

3; 0 . 60), a. 4. Ae to arrest of judgownt, saetitla 
esnowAx. Law VoL IX.,. p. 375. . 
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jury to ‘ bfi in his favour, he succeeds. The prosecutor cannot 
succeed unless he gets both the court and the jury to decide for 
hiin(e). 

1351 < The Libel Act, 184S (d), provides that — 

^ (1) On the trial of any indictment or information for a defamatory 
libel, the defendant having pleaded such plea ns is hereinafter 
mentioned, the truth of the matters cluurged may be inquired into, 
but docs not amount to a defence, unless it was for the public 
benefit that the matters charged should be published. 

(2) To entitle the defondant to give evidence of the truth of such 
matters charged as a defence, it is necessary for the defendant in 
pleading to the indictment or information to ullegS the truth of the 
said matters charged in the manner at the dale of the Act(e) 
required in pleading a justiiication to an action for defamation (/) ; 
and further to allege that it was for the public benefit that the said 
matters charged should be published, and the particular foct or 
facts by reason whereof it was for the public benefit that the said 
matters charged should be published. 

(8) The prosecutor is at liberty to reply generally to the plea, 
denying the whole thereof. 

(4) If after such plea the defendant is convicted, the court may, 
in pronouncing sentence, consider whether the guilt of the defendant 
is aggravated or mitigated by such plea and by the evidence given 
to prove or disprove it. 

(6) The truth of the matters charged in the alleged libel com- 
plained of cannot in any case be inquired into without such plea 
of justification. 

(6) It is competent to the defendant in addition to such plea to 
plead “ not guilty.” 

(7) Nothing in the Act(e) takes away or prejudices any defence 
under the plea of not guilty which it was at the date of the 
Act(c) competent to the defendant to make under such plea to 
any action or indictment or information for defamatory words or 

libel 0;). 


(c) Capital aad Couftiitt Bank t. Htnty (1882), 7 App. Gas. 741, per Lord 
BukOKBUBir, at ^ 776. As to the history, and as to tho Libel Act, 1792 (32 
Qeo. 3, o. 60), declaratory, see the judgment from which the words in the 
text are qnot^. Sec also pp. 662, 654, ante. 

(d) 6 & 7 Viet. c. 96 (known as “ Lord OampbeUls Act ’*), a 6 ; and aee title 
OammAX Law Aim Pbocbdube, Yol. IX., p. 318. The label Act, 1843 (6 & 7 
Viet. c. 96), SB. 1, 2, relate only to actions. As to i5td., s. 3 (extortion), see title 
Obihihal Law add Frooedtjbe, Yol. IX,, pp. 410, note (d), 569, 668, and 

S . 740, ante. As to the Libel Act, 1843 (6 ft 7 Yict. c, 69), s. 4 (aggravated 
efamatory libel), see title ObiminaIi Ijaw Aim Pbocbdubs, Yol. iX., p. 569, 
end m 739, ante). Aato the Libel Act, 1843 (6 ft 7 Yict. o. 69), e. 5 (defama- 
tory Ubel and its punishment), see p. 738, ante. As to the Libel Act, 1843 
(6 ft 7 Yict c. 69), ss. 6, 7, see the text, and title OBiimrAn Law 
A im PBOCKDintx, YoL IX., pp. 235, 355. The Libel Ac|j 1843 (6 ft 7 Yiot 
e. 96), 8. 8 (aa to costs), is repealed; eee Costs in Oriminal OtisM Amt, 1908 
(8 Edw. 7, 0. 15), and title Cbhohai. Law ato Pbooeduxb, VoL IX.. pp. 445 

(!?6 ft 7 Yict. c. 96; the date of the Act is 24th August, U|^. ' 

(/) See p.. 669, ants. ' - ' ■ 

^) libel Act, 1843 (6 ft 7 Yiot. c. 96), s. 6. . 
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8m'!r. 4. 

Statutes 

applicable 

tcCilsdnal 

Proceed- 

Ings. 

Truth bj 
itself no 
answer to 
prosecution 
for libel. 

Proof of 
publiciitiun 
without 
authority. 


1S62. Tt WAS DO answer to erimiiiAl proceedings for libel that tbe 
libel Wits true or that the defondAut did not know it to be false. 
The Liliel Act, 1843 (k), enables trnlb and the public bouelit to be 
pleaded as an answer to a oriminnl prosecution for libel ; bnt trnth 
by itself is still no answer (t). 

1363. Whenever on tbe triiti of any indictment or information for 
the publication of n libel, under the plea of not guilty, evidence 
has been givon which establishes a prosiimptivo case of publication 
against the defendant by the act of any other person by his 
authority, it is competent to the dofendiuit to prove that such 
publication was made without his authority, consent, or knowledge, 
and that it did not arise from want of duo care or caution on his 
part (k). 


(iii.) Quarter 1354. The publication of a defamatory libel is an offence not 
Sessions triable at quartor sessions (f). 

Act, 1812. 

Sub-Sect. 2. — New * pn )> eri . 

1355. A court of summary jurisdiction, on the hearing o f a charge 
rapcrLiitei a proprietor (ni), publisher (7t), or editor, or any person (o) 

nnd Registm- responsible for the publication of a newspaper (p) for a libel 

fion Act, published therein, may receive evidence as to the puhlic.'ition being 
1881. 


(h) 6 & 7 Viet. c. 96. 

(i) As to the reason of the didcronce between actions and pToseciitioiis for 
libel in this respect, see pp. 606, 606, ante, Aj^ to prosociitions for the i>ublication 
of a defamatory libel ** knowing the smiyio to be false,” see liibel Act, 18-13 
(6 & 7 Viet, c, 96), B. 4, and p. 739, ante. 

{k) Libel Act, 1843' (6 & 7 Viet. c. 96), s. 7. As to rospon-sibility for publica- 
tion, see note (9), p. 655, ante, and title OaiMiXATi Law A^'l) PKOOKunnE. 
Yol. IX., p. 235. 

{1) Quarter SosbIodb Act, 1812(5 & 6 Viet. c. 38), b. 1. Sec title Criminal 
Law and Pdocedure, Vol. 1X„ p. 459, note (»)- As to courts of Quarter 
Seseions, see title hlAOiSTiiATEs. 

(m) Ah to tho detluition of a ” proprietor,*’ sco Newspaper Libel aiid Hcgistrii- 
tion Act, 1881 (44 A 45 Viet. c. 60), s. 1. 

(u) As toprinters, see if. v. AUisni (1888), 1 6 Cox. 0. 0. 559, 0. C. B. Tho whole 
court was there of opinion that the Newspaper Libel and llegistraUun Act, 1881 
(44 A 45 Viet. c. 60), b. 3, did not authoxiBe the granting of a flat by^ the public 
prosecutor in respect of the printer, and, that, as there was no evidence that 
the directors of the company who printed the paper (oBsuming a prosecution 
could lie against them in auv case), sold and delivered anything but the bulk ol 
each issue of the paper to the proprietors, or knew or saw the contents of the 
paper which contained the Kbel, either before or after its publication, the con- 
vimon could not be supported. p 

(0) Compare title Copybight and Literary Property, Vol. YIU., p. 148. 
note 0). 

(p) " Newspaper means ‘‘any paper containing public news, intelligenoe, 
or ooourrences, or any remarks or ooservations therein printed for sale, and 
published in England or Ireland periodioally, or in ports or numbers at intervals 
not exceeding twenty-six days between the pubUcation of any two such papers, 
parts or numbers. Also any paper printed in order to be dispersed, ana made 
public weekly or oftener, or at mtervals not exceeding twenty-six da^, contain- 
ing only or piinci^Uy advertisements " (Newspaper libel and Begistration 
Act, 1881 (44 ft*45 vict. c. 60), s. 1). In the construction of the Jjaw ol Libel 
Amendment Act, 1888 (51 & 52 Viet. c. 64), the word “newspaper** has the 
same dsfliutio|i os in liie Newspaper libel and Begistration Act, 1881 (44 ft 45 
Tiot..o. 80)'; and see tftles Cofyrioht and Literary Property. VoL VUL, 
p. 147 ; Press and Brintxnq. ^ 
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tor the public benefit, and as to the matters charged in the libel Sam. 4. 
being true, ^and as to the report being fair and accurate, and Statutes 
published without malice, and as to any matter which under any applicable 
Act, or otherwise, might be given in evidence by way of by to Criminal 

the person charged on his trial on indictment, and the court, if of Proceed- 
opinion after hearing such evidence that there is a strong or 
probable presumption that the jury on the trial would acquit the i ot 

person charged, may dismiss the charge (g). duuge. 


1366. If a court of summary jurisdiction (r), upon the hearing Bnmmary 
of a charge a^inst a proprietor, publisher, or editor, or any conviction 
person responsible for the publication of a newspaper (s) for a libel ^ ^ 
published therein, is of opinion that, though the person charged is 
shown to have been guilty, the libel was of a trivial character, and Tiivial Ubels. 
that the offence may be adequately punished by the fine mentioned 
below, the court must cause the charge to be reduced into writing 
and read to the person charged and then address a question to him 
to the following effect : “ Do you desire to be tried by a jiuy or do 
you consent to the case being dealt with summarily ?” and, if such 
person assents to the case being dealt with summarily, the court 
may summarily convict him and adjudge him to pay a fine not 
exceeding £60 (t). 

* 

1357. A fair and accurate report in any newspaper (a) of pro- (if.) Law ot 
ceedings publicly heard before any court exercising judicial autbo- 
rity, published contemporaneously with such proceedings, is aS? 1888?^ 
privileged, provided that nothing is published of a blasphemous Keporta ot 
or indecent matter (i;). This provision applies to actions as well judicial 
as to prosecutions (a). proceedings. 


(g) Newspaper libel and nej^'istration Act, 1881 (44 & 45 Yict. c. 60), a. 4 ; 
sec title Gkimin.al T^aw and Tkocedukk, Yol. IX., pp. 818, 320, 462. As te 
the common law, see ihid., p. 318. Truth is no defence oy itself to a prosecution 
lor a common law libel or a prosecution under the Libel Act, 1843 (6 & 7 Yicl. 
c. 96), B. 5. As to aggravated libels published with knowledge that thoy wore 
false, see ibid., s. 4, and p. 737, ante. 

(r) As to courts of summary juiisdictioii, see title Magistkates, 

(s) See note (p), p. 744, ante. 

(<) Newspaper Libel and Uegistratiou Act, 1881 (44 & 45 Yict. c. 60), s. 5 ; 
see titles Courts, Yol. IX., p. 81 ; Criminal Law and Proceduke, Yol. TX., 
p. 2G8, note (o). By the Newspaper Libel and Itogistrution Act, 1881 (44 & 45 
Viet c. 60), B. 5, the Summiuy Jurisdiction Act, 1879 (42 & 43 Yict. c. 49), 
s. 2f , shall, BO far as is cunsistont with the tenor themof, apply to every such 
proceeding as if it were enacted by tho Newspaper Libel and Kegistration Act, 
1881 (44 & 46 Yict. c. 60), and extended to Irolaud, and os if the Summary 
Jurisdiction Acts were tlierein referred to instead of the Summary Juiiadicticm 
Act, 1648 (11 & 12 Viet. c. 43). As to proof of entries in or extracts from the 
register of newspaper proprietors and as to leghttriilion generally, see titles 
CovYwiaur and Liteuaut Property, VoL VIIL, p. 151; Evidence, 
Vol. Xlll., p. 474; Press and Pkinting. 

« (a) As to newspimers, see note(p), p. 744, ante. . 

(v) Law of Libel Amendment Act, 1888 (51 & 52 Yict. o. 64), s, 3; ami sm 
title Criminal Law and Procedure, Vol. IX., p. 538. Thu proviniou is 
in addition to the commuii law privilege. As to qualllied or conditional 
privilege, see p. 677, ante. As to absuhito privilege, see a/iftf. As to 

teports of parliamentary proceedings, see p. 683, anis. • 

(b) Bee pp. 694 et fsg.i aiifv. 
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1368. F«ir ttnd acenrate reports pablished in any newspaper (h) 
of the prooeedimgs of a pablio meeting are also privileged (c). Tbis 
provision applies to actions as well as to prosecutions (dX 

1359. No criminal prosecution may be commenced against any 
proprietor, publisher, editor, or any person responsible for the 
publication of a newspaper (6) for any libel pablished therein without 
the order of a judge at chambers. The application for such order 
must be made on notice to the person accused, who must have an 
opportunity of being heard against the application (e). No appeal 
lies from the order of the judge allowing a prosecution (/). 

S As to ne\Yspapsr8, see note ( p), p. 744, antt. 

Law of Libel Amendment A^, 1888 (61 & 52 Yict. c. 64), 8.4. See p. 69R, 
anfs, where the provision is also referred to ; and see title Criminal Law and 
Froggbdure, Vol. IX., p. 538. 

(d) See p. 608. anU. 

(e) Law of Libel Amendment Act, 1888 (61 & 62 Yict. c. 64), s. 8 ; see title 
Criminal Law and Procedure, Yol. IX., pp. 293, 463, 631, 639. In Yata v. 
11, (1885), 14 Q. B. D. 648, G. A. (decided under the Newspaper Libel and 
Begistration Act, 1881 (44 & 45 Yict. c. 60), s. 3, now repealed and substituted 
by the Law of Libel Amendment Act, 1888 (51 & 52 Yict. c. 64), a. 8), it was 
held that the repealed provision did not apply to a criminal information for 
libel filed by oixler of the court. 

(f) Ex parte Pulhrooh, [1892] 1 Q. B. 86; see the cfisos there cited, the 
Judicature Act, 1873 (36 & 37 Yict. o. GB), b. 50, and B. S. C., Ord. ^ 
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Liquors; Landlobh and Tenant; [junathjs and Persons of 
Cnsoiund Mind.; Markets and Fairs ; Medicine and Pharmacy ; 
Mines, Minerals, and Quarries; Patents and Inventions; 
Pawns and Pledges; Public IlEAi.Tn and Looal Adminis- 
tration; Real Property and Cuattbls Real; Revenue; 
Bhippino anjd Eavioation; Street and Aerial Tbaffio;* 
TaLiMiRAPas and Telephones; TnEAniEs and Other Plaoes 
or BNVERTAiNMBOtT ; Tbadb AND Tbade Cnions; .Tebspabb. 

I. .'.■Vi.- .• . — . .. . — 

■ END OF VOL. xvni. 



INDEX 


INTOXICATING LIQUORS, * 

abatemeat, duty, of, ia respect of refreshment housoe licensed to sell foreign 
wines, 93 

on six-day or early closing licence, 91, 92 j 
accouut stated, binding where part a spirit account. 172 
adjourned generxd annual licensing meeting, procedure as to, 22 

licensing meeting, limit of hearing of application to, 23 
adjournment, application for renewal, of, powers of licensing jastices as to, 45 

transfer, of, power of jastices as to, 38 
general animal licensing meeting, of, power of justices as to, 22 
notice of, right of licensee to, 45 

statutory, when notice of objection necessary after, 46 
adrninistiators, continuation of sale by, on death of Ucensce, 49, 50 
agent, sale by, awav from licensed premises with knowleiige of licensee, lia- 
^ bility, 111 

of unlicensed principal, liability, 110 
aggrieved person, who is an, 79 

alteration, licensed piemiscs, of, appeal against order directing, 78 

consent required to, 33 
effect on application for renewal, 64 
nature of, which may be ordered, 34 
no order on transfer of licence, 34 
power of justices to order, on application 
for renewal, 33 
question of iil entity on. 32 
when justices may order, 33, 34 
ancient towns, the two, licensing authoiity in, 35 

annual value, communication of dwelling-house with shop, effect on, 58 
conditions us to, 57, 58 
exemptions as to, in case of renewal, 58 
exemption of railway refreshment rooms in respect of, 60 

where justices' licence attached prior to 10th August, 
1872... 60 

grant of excise wine licence os affecting, 58 

how ascertained, 61, 62 

in respect of beer or cider off-licence, 61 

nff-licences not affected by, 60 

qualification of premises for an on-licence, 59, 60 

what is the, 61 

where beer or cider licence applied for, 60 
appeal against, alterations, order directing, 78 

conviction, grant of temporary licence pending, 49 

under Habitual Drunkards Act, 1879, procedure, 
167. 

the Licensing Act and Refreshment Housoa 
Act» I860.. .157 

amount of compensation, as to, costs, 76 
authority to s^ pending, 47 

costs of, power of general or quarter sessiona as to, 88, 84 
decision of Uoensing authorlues, from, in what faaea, 78 
disqualification of justices on, 81 ' 

duties and powers of quarter sessions on hearing of, 82, 88 
High Court, from, when leave aanst be obtaiji^^lf . 
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appeal, ]ii;<*iisiBg justices, from, notice, uf, <*.(. 

time nijri place Lot, 

(piaitii*!' M‘.ijaioriH, Ui, proof'iliiio on, 81 , 81! 
appellant, duty of, to enter into retsognisances on appeal, 80, 81 
notice of appeal by, procedure, 79, 80 
applicant, absence of, at hcariDg, power of licensing JosUcoa on, 12, 43 
opposition, when not c/iliUed to notice of, 44 
roiTioyal of juslic;o.i' licence, for, status of, 26 
application, roiiiirjnal ion of licence, for, when may be beard, D 2 
excise licence, for, procedure as to, notice of, 39 
grant uf justices' licence, lor, hearing of evidence on, 06 , 37 
not ice, of, for justices* licence, procedure as to, 39, 40 
bcrvice of, 40, 41 

ordinary removnl, for, notice required on, 41 
Iiowcr of iiisticGS to regulate time for repGati:d, 30 
•provisional, for ordiniuy removal, notice required un, 42 
TUKiewal, for, when no notice of objection necessary, 16 
or transfer, for, proi*ediirc on objection to, 37 
second, for licence, practice relating to, 10 

transfer, for, when refusal no bar to bubscqui'nt applicants, 
29 

appropriation of paymo.nt to spirit account, 171, 172 
arrest, powers under the Spirits Act, 1880... lir> 

assignment, ru'w tenant, to, before expiration oC licence, power of justices, 
28, 29 

auctioneers, extent of licence of, under Kxcisc Licences Act, 1825. .21 
ball, right of licensee under occasional licence in respect of a, 9S 
beer, annual value of premises where licence to sell up^ilicd for. 60 
brewer of, renewal of licence of, 10 

definition of, 6 * 

oif-liccucc, rights of licensee under, 14 
when may be taken out, 14 
on-licence, grant ana effect of, 13 

payment for, irrecoverable when consumed on the premises and credit 
given, 172 

recovery of price of, when for pttrj)Oscjs of riisale, 172 
BcgtIioubo Acta, the, provisions of, for iiidurseiiicnt of licence on death of 
licensee, 20 

beerhouse licence, meaning of, 8 

old, intcrruplion in existence of, effect of, G 6 
what Is, 60 
meaning of, 8 

Betting Act, 1863, liability of licensee under, 139 
bias, when justices disqualified by, 54 

bill of exchange, illegality of, when given m payment for spirits, 171 
black beer, licence not required as to, 16 
“ black list,** provisions relating to, 167, 168 
band fide traveller, meaning of, 94 

person who may be, 94, 96 

borough, conversion into county borough, effect on payment of compensation 
charge, 73 

licensing autboritieB in a. 34 

committee, kow appointed, 35 

boundaries, licensed premises, power of justices on renewal to x>rcscriL)C, 33 
brewer, beer for sale, renew^ of licence of, 10 

other than for sale, renewal of licence of, 10 
When a brewer ifor sale,** 11 
duty of, to provide weights and scales, 144 
liability ol^ for concealing worts, 144 

not keeping and entering up brewing book, 144 
In reraect of marking vessels and rooms, 144 
offences by, brewing otherwise than for sale, 146 
brewery, power of officers os to entry upon, 133, 134 
right of exclsd officer to enter npou, 145 
brewing, contravening provisions relating to operation of, penalty, 144 
witbont licence, liability, 11 
British spirits, definition of, 6 

. . wines,' niiurufactui|»;r*9 iiceuoe necessary in respect of, 11 
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brollirl, J lability of Uceuaco for iidriniitni}' iirciiiii^cs to be utfc<l as, p(*nalty| 

1 3U 

bub, liability of distiller as to use d£, IGO 

burden of proof as to customer being a hoiiA fide traveller, upon whom lying, 
128 

Cambridge University, right of Chancellor of, to grant licence for sale of wine, 9 
canteens, how regulated, 106 
casks, grogging, offence of, 156 

marking, provision for, J53 

provision for vailing, blending, racking, and marking, 153 
stowage of di still cr’s, provision for, 162 
certificate book, provisions for keeping, 155 
ct*rtiorari, excise licence, no power to sob aside by, 86 

when may issue in respect of justices' licence. 86 
character, refusal of licence on ground of, limit of •justices* discretion, 64 
chemists, spirit licence not required by, 16 

chief constuble, when costs of, on appeal, nob payable out of borough fund, 43, 
85 

children, allowing on licensed premises, penalty, 123 

liability of persons sending, to licensed premises, 122 
sale to, in City of London, provisions relating to, 123 

knowledge of licensee necessary to conviction, 123 
liability of licensee in respect of, 121, 122 
Christmas Day, closing hours on, 89 

cider, annual value of premises where licence to sell applied for, 00 
definition of, G 

off-licence, provisions relating to, 15 
on-licence, when may be taken out, 13 
eiqguc purls, licensiug authorities in, 35 

City of London, aJ lowing persona of ill repute to resort to refreshment housi' in, 
penalty, 138 

as a county borough for licensing purposes, 34 
licensing district, 23 

privileges of the Corai^any of Vintners as to sale of wines, 
9, JO 

provisions relating to sale to children in, 123 
clerk, justices*, fees payable on applications relating to justices' licence, 38 
nature of disqualification of, 64 
of the peace, duty of, as to certificate of conviction, 55 
closing hours, being found on licensed premises during, penalty, 143, 143 
Christmas Day and Good Friday, on, 89 

entertainment of friends during, right of licensee as to, 135, 136 

infringement of, by licensee, penalty, 124, 125 

keeping open during, what will amount to evidence of, 127 

metropolis, for retail licensed premises in, 68 

opening of lieenaed shops during, what will amount to, 127 

power of licensing justices to vary, 89 

refreshment house, for, licensed to sell foreign wine, 93 

not liceJised for sale of intoxicating 
liquor, 92 

retail licensed premises, of, in and outside towns, 88, 89 
theatres, for sale of intoxicating liquors in, 107 
Wales, for sale by retail in, w 

commissioners of excise, duty of, as to delivery of liceuces, 17 
compensation, amount of, bow arrived at, 75, 76 

determined on disagreement, 76 
application of, 76, 77 

authority, appointment of additional borough justices on, 69, 70 
borrowing powers of, 78 
delegation of powers of, 69 
division of area of, Into districts, 69 

counties for purpose of executing powers 
of, 69 i 

duty of, to make returns, 77 , 
evidence taken before, 70, 71 
expenses of, how to be paid, 74 

licence upon which charge canaot be imposed by, 73 
power of, to make rules governfhg its ptocedure, 
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eodiiipeofiatiua authofiiy, pow«cP tad.dutiM of, 6S, 69 
prtKeduve of, 70 

provision lor consul taliuu with iiceusing Justices, 70, 
71 

sULLcmeut lu licence where application referred to^ 
37 

when Justices cunuot refer application for renewal 
to, 16 

may refer old on-licence to, 67 

charge, conversion ef borough into county borough between 
imposition and coUcclion of, clfect of, 73 
provision for collection of, 73 
rale of, in respect of hotels, 72 
charges, scale of, 71, 72 
costs of 9 .ppcal as to amount of, 76 
fund, mau^cmciit of, 73 

provision for formation of, 71 
reference of question of, to county court, provision for. 77 
compounder, spirit, renewal of licence of, 10 

conditional grant, licence, of, extent to which licensing justices may make, 67, 
63 

licence to be given up on quitting premises, effect of, 30 
oouffrmation, licence, of, notice required on application for, 11 

when required, 50 

order of, not on terms of provisional grant, effect of, 31 
of provisional nant, when valid, SO, 31 
confirming autliority, application to, v^cu may be heard, 52 
in boroughs, 51 
counties, 60, 61 

number to form a quorum, 51 * 

procedure of, 52 

variation of conditions of on-licence by, 51, 62 
constable, extent of right of entry of, to licensed premises, ]3‘}, 133 / 

offences by licensee in respect of, 131, 135 
fusing admission to licensed premises, penalty, 132 
fight of, to enter refreshment house, 133 
convicted person, extent of disqualification of, 56 
conviction, disqualification of persons to bold licence on, 61, 55 
duty of clerk of licensing justices as to, 103 
peace as to certificate of, 55 
grant of temporary liccnco pending appeal against, 19 
how proved, 56 
liability for sale after. 111 

notice of, provision for service on owner of licensed Drcmiscs. 
108, 101 * 
second, disqualification of premises on account of, 59 
when a disqualification, 66, 57 

under liicensing XConsoiidation) Act, 1010, time within which 
can be received in eyidenoe, 158, 159 
^corked,'* meaning of, 122 

corked vessels,, sale to children in, exception as to, 122 
coats allowed to justiGes instructiog solicitor on Iiceusing appeals, 81 
appeal, on, as to amountf'of compensation, 76 ' 

Jurisdiction of court of quarter sessions, 81 
licciiBuig Justices, of, provision for, 81 
power of general or quarter sessions as to, 83, 81 
proTision for tazatSon of, 86 
application for IJcence, on, justices no power as to, 38 
power of confirming authority as to, 53 
when recogniaances of appellant may be estreated for, 80, 81 
county, licensing authorities for a, 31 

what is inclu4ed in term, under the Licensing Consolidation Act, 
1910*aa22 , 

county court, ptovi^dn for reference of question of compeosaLion to, 77 
■ eourt of Bummaxy lurisdictlon, powers of, on slteratilaa of premises without 
consent, 88 ' * * 

Moens» under the Prevention of Grimes Act, 185, 186 
tfgttt c«ij' fo rendw JUoensing proceedings by eeriibrari, 159 



Index. 


XKTOXIOAnNO 

oostoin* looil, closiiig bMrs not affected by, 89 

customs waxehonse receipt^ produotiozi of false, penalty, 182 

dead person, gr^ant of licence to executors in name of , InTalidlty of, 57 

dealers* licence, wholesale, duration of, 20 

what is authorised by, 11, 12 
when to be taken out, 11 

death, habitual drunkard, of, in retreat, provision for certificate. 105, 
166 

holder of justices* licence, of. continuation of sale on, 49, 50 
licensee without representatiye, of, rights of new tenant, 28 
declaration, distiller, by, as to worts, 149, 150 

at end of brewing period,* 150 

justices, by, as to finality of order of confirmation of provisional 
grant, when made, 80, 81 

deductions, rent, from, in respect of compensation chargo, scale, 74 
nature and effect of, 75 

right of licence-holder to make, in roRpoeb of com- 
pensation charge, 74 

diuDisr, public, right of licensee under occasional licence in respect of, 98 
disorderly house, liability of licensee as to keeping, 186, 137 
disqualification, conviction of person as a, 54, 55 

extent of, of conrieted person, 56 
justices, of, 63 

no objection to grant of licence, 51 
second conviction, when a, 56, 57 
premises, of, 57, 58 

provision for notice to owner, 69 
second conviction, when a, 56, 57 
9 sheriff’s ofllcer, of, to hold licence, 54 

disqualified justice, liability of, to penalty, 53, 54 
persons as licence-holders, 66 

premises, invalidity of justices* licence granted in respect of, 59 
distillation, power of proper officer to test quantity of spiriLs by, 151 
distUloT, commencement of business by, notice required on, 149 
duty of, to make return at end of distilling period, 150 
fittings of, offences relating to, 148 
grant of dealer’s licence to, provision as to, 153 
hours between which must cease to manufacture, 149 
liability of, as to use of yeast or bub, 150 
material from which he may distil, 148 
notice of brewing or mashing required fnmi, 149 
premises of. provision as to position, 147 
renewal of licence of, 10 
vessels of, notice as to alteration of, 147 
distiller's warehouse, meaning of, 162 

provision for accomtuodatJon of officer in, 161 
distillery, position of, provisions relating to, 147 
druggists, spirit licence not required by, 16 

ilriiuk anil disorderly in public place, liability of persons found, 110, 141 
refreshment house, in, penalty, 142 
drunkard, habitual. See habitual drunkard, 
drunken person, pToenring drink for, peuay.y, 119 
sale of pistol to, ^nalty, 144 

to, liability or licensee in resprot of, 118, ilD 
drunkenness, peniiitUng, offence and penalty, 117, 118 

on licensed preiiiises, prriccduro on charge, 119 
what cniisti tides, 118 

duty, ababomont of, ni\ .'.ix-day nr early closing licence, 91, 92 

where ro fresh men t house licensed to sell foreign winc\ 
93 

issue of liceiict-s by cornu lissdouers of oxoist; on paynicrit of, 17 
early closing liconcc, right of applicant as to, 91 
ciccUlaenfc, povrer of Mcenstic when custoiuor disorderly, 111 
election offences, prcivisioii for entry of, on regUtcr o( licences, \0o 
election, illegality of use of licensed premis^e.s in oonneotion with, 140 
escape, inebriate, of, 170 

evidence, application for licence, on, pr^tiee as to.'^^ug,i86|'}!9X> - 

confinuing ttuthority, liefows nsjiye ‘ - ‘ 
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«*idenoa, keeping open lleeneed premises daring eloelng hoars, what will 
amount to, 126, 127 

nature of, admissible before justices as to charaoter, 64 
tAlgftii before compensation authority, 70. 71 
register of licences as, 104 
user of licensed premises aa a brothel, of, 138 
excise duties, management of , 1 7 

licence, authorities no discretion as to issue of, 63 
by whom granted, 17 

duty of holder of, to affix name to premises, 130 
effect when becoming void, 114 
extent of application of, 21 
form of, 104 

grant in respect of passenger ships, procedure, lOo, 106 
* railway restaurant cars, 106 

theatres, 106, 107 

indorsement of, on grant of protection order, 47 
justices’ licence a condition precedent to, 116 
when not required to obtain, 12 
manufacturer’s, duration of, 20 
no power to set aside by certiorari, 86 
occasional, powers to grant to innkeepers, 98 
penalty <m contravening provisions of. 114, 117 
Peninsular war privileges no exemption to, 116 
procedure as to notice of application for, 39 
production of, penalty on refusing, 129 
rights of holder of authorised canteen under, 106 
sale by retail without, penalties, 113 
when no defence to sale without justices’ licence, 109 , 

lioenecB, classes of, 10 

provision for keeping register of, 101, 102 
Excise Licences Act, 1826, extent of auctioneers’ and maltsters’ licence under, 
21 

exoiae officer, assault on, penalty for, 166, 156 

duty of, to appear before justices to give evidence when required, 
112, 118 

power of entry of, on premises of brewer, 133 

spirit dealer, 134 

aearcli of, 146 

light of entry of, to distiller’s or rectifier’s premises, 148 
brewer’s premises, 145 
licensed premises, 1 33 
on-licence, when and by whom may be taken out, 14 
warehouse, meaning of, 162 

executors, continuation of sale by, ou death of licensee, 40, 50 
exemption, general order of, power of justices to withdraw or vary, 96 

when granted in respect of closing hours, 96, 90 

refreshment houseu 
96 

order, notice of, provision for affixing on premises, 131 
apecial order of, x>ower of local authority to grant, 07 
exemptions from closing hour^ 94, 95 

fairs, extent of justices’ licence held in same licensing division as, 101 
licence required by persons to sell intoxicating liquors at, 100, lOJ 
false name and address, penalty for giving, when found on illegally used un- 
liocmsed premises, 121 

fbes, clerk’s, on applications relating to justices’ licences, 38 
payable on grout of protection order, 48 
, flues, application of, 167 
' foreign spirits, definition of, 7 
wine, definition of, 7 

forfeiture, liability of licence for a term to, 32 

liquor BJid wessels of, on conviction for sale without licence, 108 
forfeitures, disposal of, provision for, 156, 167 

forgery, when offence committed in respect of justices’ licence, 120, 130 
friend, private, of licensee, exemption as to, 143 
toUf licensedi preiaiaos. meaning of, 8 
'gaiMffgi^ liability of I to flttsee for permitting, 138, 139 
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gauging, penalty on attempt to defeat, 118 

general annual licensing moetiog, duty of justices as to date of, 21 

liability of licensee where licence granted 
other than at. 111, 112 
neglect by new tenant to apply to. effect of, 
29 


power of licensing justices to adjourn, 22 
procedure on adjournment, 22 
provision as to notice of, 22, 23 
when to bo held, 21 

order of exemption, power of local authority to vary or withdraw, 96 
when granted to refreshment *hou8e, 96 

may be granted in respect of closing hours, 
9C, 96 

Grood Friday, closing hours on, '89 • 

gravity, mixing of low wines or spirits to increase, offence of, 151 

worts, of, liability of distiller on incorrect declaration as to, 150 
grogging, spirit casks, of, offence of, 166 

habitual drunkard, absence from retreat with and without leave, provision for. 

164 


application of, for admission to a retreat, 161 
death in a retreat, provision for certificate, 165, 166 
discharge from a retreat, procedure, 161 
escape from retreat, power to apprehend^ 165 
liability on not conforming to rules of retreat, 166 
rcadmisbioji into a reircat, how obtained, 161, 162 
letrcat for, grant of licence to keep, 159, ICO 
Habitual Drunkards Act, 1879, appeal against conviction under, 166, 167 
« legal proceedings under, 166, 167 

limitation of action under, 167 
offences under, 164, 166 
penalties under, 166, 167 

heirs, continuation of sale by, on death of licensee, 49, 60 
High Court, appeal from, when leave must be obtained, 87 
highway, drinking on, where liquor obtained from off-licenscd preinisos, lia- 
bility, 117 

hotels, rate of compensation charge in respect of, 72 

when entitled to special lating in respect of compensation charge, 
72 


hours, sale, of, where by retail, 87, 88 
hydrometer, Sykes, provision for u^e of, 161, 153 
incoiumg tenant, liability of, when unlicensed, 111 
indictment, when not lying for licence offences, 109 
indorsement, excise licence, of, on doatli or removal of licensee, 19 

licence, of, on death of licensee under the Beerhouse Acts, 20 
inebriate, escape of, 166, 170 

reformatories, j^i'ov'ision and regulation of, 168 — 170 
informers, provision for acquittal of offenders turning, under the Spirit Act, 
1880. ..169 

reward of, provision for, 113 

Innkeeper, occasional excise licence, when may be granted to, 98 
right to cJitci'tain friends during^ closing hours, 126, 126 
internal cominiinicatioa between lii:cascd aud unlicensed premises, restric- 
tions as to, 131, 132 ^ 
intoxicating liquor, dofiuitioTi of, 6 

sale of, how governed, 8 
justioe, disqualiffed, liability to penalty, f»3, 61 

hhareholder in liceiLsed railway company, a, not disqualiffed, 63 
Justices, borough, appointmout. of additional, on cninpcusat lou authority, 69, 70 
disqualification of, 53 

jurisdiction of, under the Licensing (Consolidation) Act, 1910... 167 
lioenslng, consent of, required to alteration of licensed premises, 33 
disqualification of, on appeal, Sis 

duty of, as to dat« of general annual licensing lucetiug, 21 
liability of, (o proceedings uti refusal lo grant licence, 
extent of, G3 

limited discretion of, in granting renewal d off-licencet 
63, 64 
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JustieeB, licenaiiig, power ae to the grantiiig of licencei, 16 

to grant licence lor a tem» 82 

refiue renewal or transfer, 61 — 66 
Yary closing hours, 89 

power as to closing licensed honses in case in riot, 93 

to Ultiigate penalties under the Refreshment House Act, 1860 
...168 

Bammoa excise officers to give evidence, 112, 113 
Justices* elerk, duty of, as to notice of general annual licensing meeting, 22, 23 
fees payable to, on applications relating to justices* licence, 33 
liability of, when acting for applicant for a licence, 51 
nature cf disqualification of, 64 
licence a condition precedent to excise licence, 116 

absolute discretion of justices In respect of grant of, 62, 63 
application for transfer of, procedure on, 42 
attached since 10th August, 1872, exemption as to valuation 
in respect of, 60 
confirmation of, 60 
definition of, 7 
duration of, 31 
extent of, 16 
form of, 106 

invalidity of, effect on medse licence, 110 

when held by disqualified person, 66 
where granted in respect of disqualified pro* 
znises, 69 

name of holder of, provision tor affixing on premises, 130, 131 
nature of, 16 

necessity for, to obtain spirit on-licence, 13 t 

now, meaning of, 24 
offence on sale without, 107, 108 
parties to attend application for transfer of, 37, 38 
penalty for forgery of, 129, 130 
on refusal to produce, 129 
procedure as to notice of application for, 39, 40 
removal of, when may bo authorised, 26, 26 
renewal of, meaning of, 24 

sale without, not protected by possession of excise licence, 109 
to whom transfer may be granted, 27 
transfer of, meaning of, 26 
when granted, 21 

not required for excise spirit off-liceuce, 14 
wine off-licence, ir> 
unnecessary to obtain excise licence, 12 
Where certiorari may issue in respect of, 86 
licences, classes of, 21 

different kinds of, 23, 24 
provision for keeping register of, 102, 103 
off-licence, drinking at or near premises covered by, offence of, 
116, 117 

legal proceedings, how prosecuted, 156, 157 

under Habi^al Drunkards Act, 1879... 166 
licence, acceptance of certified copy of, where original Lost, 48 

assignment to new tenant before expiration of, power of j-iRtices, * 
28 

auctioneers and nialtJetU-rs, of, exi.rnt of application, 21 
becoming void, effect on jiisticeH* powei* to grant transfer, ?3 
beerhouse, •meaning of, H 
brewing without, liability, 1 1 
‘ burden of proof as to exlnteuce of, 109 

condition attaclied to, power of IJecttsing justices as to, 67, 68 
for giving up, ou quitting premises, effect of, 89 
dealing wholeiAlo without, 113 
deliaiUon pf, 7 

disqaalifiealion of sheriff’s officer to bold, 54 
early closing, right of applicant as to, 91 
' «aaAlk^autl]Qj:iti6S no dUcretfon as to issue of, 03 
» ' hy whbu^'pmt.ed, 17 

■('9>V 


- r 



Twnn. 


tKtOXlCATlKa LXQUOB8— AHtMntMii. 

licence, ezciae, effect wbea becoming void, 114 
form of, 104 

grant of, in respect of x>asBongcr ehips, 105, 106 

railway rosbaorant cars, 10$ 
indorBcment of, on grant of protection order, 47 
no power to eei aside by eerHatoH, 86 
occasional, practice on obtaining, 99 
penalty on conlrarening provisions of, 114, 117 
procedure as to notiee of application lor, 89 
extent of application to premises, 21 
grsuit of different kinds of, 23, 24 

temporary, pending appeal against conviction, 49 
Justices*, a condition precedent to exesreise Uccnce, 116 
deGnition of, 7 

duration of, 31 . 

extent of, 16 
form of, 105 

invalidity of, where granted in respect of disqualiffed pre* 
mises, 59 
natnre of, 16 

parlies to attend application for transfer of, 37, 38 
pTccedure as to notice of application for, 39, 40 
removal of, when may be authorised, 25, 26 
transfer of, meaning of, 26 , 
when certiorari may issue in respect of, 86 
granted, 21 

Teqniring conGrmatlon, 60 

liability of maker of sweets on omitting to take out, 11 

person making any entry at office of excise without, 112, 
113 

manufactorers* excise, duration of, 20 

who may take out annually, 10 
new, provisions redating to grant of, 18 
non-pxodaction by licensee, penalty, 136 
notice for different kinds of, rights of applicant, 40 
old beei’house, interruption in existence of, effect of, 60 
nature of, 66 

ordinary transfer of, provisions governing. 19 
penalty on conviction for sale without, 112 
persons in partnership, to, mode of grant, 20, 21 
power of metropolitan police or stipendiary magistrate to giant, 
35 

practice as to form of, 36 

provision against consumption of liquor not covered by, 121 

for indorsement on death of licensee under the Beerhouse 
Acts, 20 

publican's, meaning of, 8 
register, right of inspection of, 104 
renewal of provisional grant of, rights as to, 25 
provisions xilatiDg to, 18 

refusal to new tenant at general meeting, effect of, 29 
what is, 26 

retail, where no longer granted, 12 * 

wine, provisions applicable to^ 18 
retailer’s, sales onthorised by, 13 
sale at xestanrant without, what may be, 113 
six-day, condition to be inserted on grant of, 90 
special transfer of, provision for indorsement, 18, 19 
Btatement In, where application referred to copipeiisation authority, 
37 

taking orders without, offence, 116 
term, for a, liability to forfeiture, 83 

power of licensing Justices to grant, 89 
transfer of, effect of, 24, 25 

not anthorising the sale of exckabl j liquor, 28 
to new tenant where previous tenant fails to apply at.goncts] 
meeting, 29 * 

when compensation charge cannot' hioltopoBad on, 79 

(s ) ■ 
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lioetice, whoiescilo dealer's, durat.itkn of. 20 

what is aiitiioi'ivud l>y, 11, 12 
when may be taken uut, 11 
licence's, excise, ciasBcs of, 10 

pTOviuioii for keeping* register of, 101, 102 
jnsticea’, classca of, 2 L 

provision for keeping register of, 102, 103 
refresh moiit house, provision for keeping register of, 102 
lief rush meiit lloiist's Act, 1800, under the, pruvisiun for granting, 19, 

20 

regi'^ter of, duty of justicca ns to entrien in, 36 
licensed premises, allowing child to be on, penally, 123 

aUeration and addition to, identity of, 32 

of, power of justices to order, on application 
for renewal, 33 

annual value of. how afieoted by coininunication of dwell- 
iiig-houKO with hliop, 56 

being found on, during closing liours, penalty, 112, H3 
eonditioiLS as to annual value of, 57, 58 
consent Tcijuircd to alteration of, 33 
disqualilieation of justice when owner of, 53 
fully, moaning of. 8 

illegality of use of, for eleciioii purp(\scs, 140 
keeping ojien, during closing hours, what will amount to, 
125 

unlawful liquor upon, penally, 1J9, 120 
liability of unlicensod person selling on, 108 
meaning of, 8 

metropolis, in, closing hours for retail, KS ,, 

DOticG of conviction to owner, provision for giving, 103, 
104 

penalty for permitting drunkenness on, 117, 118 
* power of justices to prescribe boundaries of, 33 

procedure on charge of permitting druiikcnncss on, 119 
prohibition of seditions meciixigs on, 134 
refusing admission of constable to, pen alt v, 132 
retail, closing hours of, in and outside towns, 88, 89 
sending child to, liability of person for, 122 
” licensed premises,** meaning of, when person found drunk on, 140, 141 
licensee, belief of, as to customer being a bond fide traveller, effect of, 127, 
128 

convicted, when transfer may be graiited to new tenant, 28 
death of, without a representative, rights of new tenant, 28 
exemption as to private fricuids of, 143 

knowledge of servant as to gaming on premises, when sufficient to 
convict, 139 

liability of, os to keeping a disorderly house, 136, 137 

for non-compliance with justices’ order to alter pre- 
mises, 33, 34 

permitting premises to be used as a brothel, 138 
cm drawing out of sight of customer, 124 

supplytog liquor to person on the “black Ust,”’ 167, 

ondex Betting Act, 1853... 139 * 

licence granted other than at general aunual 
licensing meeting, 111, 112 
the Prevention of Crimes Act, 135, 136 
when found In possession of sugar, 110 
messenger of, rJIghts as to employment of, 122 
non-liitoiirty of, where licence good on its face, 111, 112 
power of , os to ejeocment oC enstomer. 111 
provision where several shops kept by, 115 

retreat for ba^pitual drunkards, of, doty as to notice of receipt of 

applicant, 162 

* where premises declared un- 

fit for habitation, 160 
effect of death of, 160 

glght df , as to eatortaiument of friends during closing hours, 125, 126 

( 10 ) 
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liceuBee, iigbt of, to cIomi 1ior>ii£ir(1 promir^;;, OR 
Jioficc of arljournoionl, 4ri 
riMpiirc person Uy leave licensed pxemisefl, 143 
when liahio m respont of bale by servant, 110 
licensing' authority, appeal from decision of. Tights us to, 78 
in the cinque ports, 35 

two ancient towns, 35 
corrmiittco, liorou^li, Low apxiointcri, 35 
4li.uiirM., flpfinitioij of, *JI, 23 
jubticf's, Cos is of, oil nx^peal, provision for. 84 
di.-itiualifiratioii of, ou apx^cal, 8L 

duly of, as to date of general annual licensing meeting, 21 
exiioriflca of, where application roferrod to compciisatjon 
autliorily, how paid, 74 
power of, as to granling licences, JO 

in abscnr'O of applicant,* 4.2, 43 
to regulate time for repealed 5x)X)lication. 30 
vary closing hours, 89 
proccrliirc of, 35, HO 

proviiiiou for uousuliaiiun with compensation authority, 70 
iiX-;ht of, to raise objectioiiiS, 45 

when afi jii ication for rcnr>\val net rert'rablc liy, to compensa* 
tion authority, 40 
mandamus may issue to, 80 
no power in, to slate special case, 87 
limitation of action, supxi lying spirit on CT''.lit, on, 170, 171 

under Habitual Drunkards Act, 1879.., 107 
local authorily, what is the, 95, 100 

custom, closing hours not affccte^l by, 89 
lorigcT.s, exemptions as to clobing hours in respect of, 94 
low wines, 'meaning of, 18 

maltsters, extent of licence of, under Excise Licences Act, 1625... 21 
mandamus, issue of, to quarter sessions, 86 

when may be issued to licensirig justices, 86 
manufactUTors’ excise licence, duration of. 20 
liceuce, when required, 10, 11 

wholesale dealer's unnecessary to holder of, 12 
dealing, when authoiiscd by, 11 
manTifaclunnir without licence, penalty, 313 

market, public, provision for general order of exem^jiion on account of, 95, 
96 

marking, casks, of, provision for, 153 

master and servant, conviction of, in respect of licci'ising ofTcace, 138 
mead, retailer of, licence required by, 14 

medical practitioner, provision for cinx^loy incut of, in retreat for habitual 
drunkards, IGU 

spirit licence not required by, 16 
medicine, spirit used in, no justices’ licence required as to, 16 
meetings, seditions, provision for prohibition of, on liconsiMl xircmisos, 134 
messenger, rights of licensee as to employment of, 122 
mctbcglin, retailer of, licence required bv, 14 
metropolis, closing hours for retail licensed premises in, 88 
metropolis,” meaning of, 88 s 

metropolitan district, procedure where application for protection order within, 
48 

police magistrate, power of, to grant or contirm licences, 35 
monopoly value, power of justicea to attach condition to licence aa to. 67, 68 
name of holder of excise or justices' licence, duty to aflix to premiaca, 130, 131 
new justices* liceuce, meaning of, 24 

licence, provislona as to grant of, 18 * 

tenant, assignment to, before expiration of licence, power of justices, 28, 29 
neglect by, to apply to general annual liceuskig meeting, effect of, 
29 

refusal of renewal of licence to, at general meeting, effect of 29 
rights of, on death uf licenseo without representative, 28 
transfer to, where licensee convicted, 28 

previous tenant fails to apply to.gcnoFRl meet- 
ing, 89 

LU ) 
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ootioe, adiouTued general attmial Iseenaing meeting, of, proceduie, 28 
adjouriimcat, of, right of liceiifiee to, 4:5, 16 
appeal,. of, fiom licoosing juaticce, 79, SO 
applicant for pxoteotioa order, by, 48 
application, ox, affixing to premises, when sufficient, 41 

for ordinary removal or confirmation, procedure, 41 
provisional grant, nature of, 41 

or confirmation of licence, 41 
special removal, procedure, 42 
transfer of justices’ licence, procedure, 42 
Bcivico of, 40, 41 
sufficiency of contents of, 41 
commencement of business by distiller, of, 149 

conviction, of, provision for service on owner of licensed premiscsb 
103, 104 

different kinds of lioonccs, for, rights of applicant, 40 
form of, under Spirits Act, 1880... 159 

general annual licensing meeting, of, provisions relating to, 22. 23 
none required on application for renewal of justices’ licer«cc, 42 
opposition, of, failure of objector to give, effect of, 82 
necessity for proof of, 44 

where r^earing ordered, 43, 44 
none roquired when application at special sesbions, 47 
service of, 44 

when appliesant not entitled to, 44 
required, 48, 44 

owner, to, on disqualification of premises, 69 

procedure as to, on application for excise licence, 39 

receipt of person into retreat for habitual drunkards, of, how given, 1G2 

required on application for provisional ordinary removal, 42 *• 

service on superintendent of police, place of, 41 

transfer sesaixms, of, provision for, 23 

objection, application, to, for renewal or transfer of licence, procedure on, 37 
grant of licence, to, disqualification of justices no ground for, 51 
how taken, 46 
nature of, 46 

removal of justices’ licence, to, effect on i>ower of Justices, 26 
right of licensing justice to raise, 45 
occasional excise licence, effect of, 99, 100 

grant to refreshment house keeper, 99 
power to grant to innkeeper, 98 
practice on obtaining, 99 

occupier, liability of, when privy to sale of liquor without licence, 108 
offence, sale without justices' licence. 107, 108 
second, meaning of, 108 

officer of excise, entry of, without licence, liability, 112, 113 

the peace, liability of, on refusing aid in execution of £.pirit Act, 
1880.. .166 

fiff -licence, beer, rights of licensee under, 14 
•when may be taken out, 14 

carrying liquor to unlicensed place contrary to provisions of, 
penalty, 117 

eider, provisions ivslating to, 15 

excise, when justices’ licence not required for, 14 , 

limited discretion of justices in granting renewal of, 63. 64 
meaning of, 7 

penalty on ofiCences against provisions of, 116, 117 
spirit, rights of holder of, 14 

when nuur be taken out, 14 
Bweetf^ rights of holder of, 

wS^a may be taken out^ 16 

valuatioii qualifimtion of premises in respect of beer or cider, 
61 , 

when not wanted to bolder of on-lioenco, 16 

ptemiae's not subject to valuaticm qualification in respect 
of, 60 

rights of holder ef, 15 

whenyj^tjloes’ lioenca Ziot required for, 16 
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old beerboiue lioeoce, iaterraption in ezistenoe of, effect of, 66 
nature of, 66 

on-licence, annual Talne of premises qualified for, 69, 60 
beer, grant and effect oft 13 
cider, when maj be taken out, 13 
excise, when and by whom may be taken out, 14 
meaning of, 7 

old, refuBal of renewal, sprafication of grounds fui, OC, tsi 
retailer's, extent of authority granted by, 14 
spirit^ liquors which may be sold under, l3 
when may be tsJeen out, 13 
variation of conditions by confirming authority, 51, 62 
on wine licence, annual value of refreshment house premises, where attacbcNi. 
60 

opposition, application, to, who may oppose, 43 , 

notice of, failure of objector to give, effect of, 82 
proof of, 44 
service of, 44 

when applicant not entitled to, 44 
required, 43, 44 

quarter sessions, at, provision as to notice, 82 
when licensing justices no power to consider, 44 
order of confirmation, provisional grant of, when valid, 30, 31 
orders, taking without licence, offence of, 116 
owner, grant of protection order to, when licensee convicted, 49 
licensed premises, of, disqualification of justice as, 63 
Oxford Corporation, right to grant wine licences now vested in, 9 
University, former right of Chancellor of, to grant licences, 9 
partnership, grant of licence to persons in, mode of, 20, 21 
pSssenger ships, grant of licence to, proc^oie, 105, 106 
** patient," meaning of, in the Inebriates Act, 1898... IGS 
pawn, taking, as security for supply of spirit, penalty, 170, 171 
penalties, recovery of, under the Spirit Act ox 1880... 158 
penalty, adding subetance to increase gravity, on, 151 
allowing child on licensed premises, for, 123 

consumption of intoxicating liquor on licensed premlsea dur- 
ing prohibited hours, 
128 

refreshment house pre- 
mises during pro- 
hibited hours, 129 

internal communication with licensed premises, 131, 132 
refireshmeot house to be the resort of persons of ill-rcpnte, 
137 

alteration of vessels by distiller or rectifier without notice, on, 147 
attempt to defeat gauging, on, 148 

being disorderly and refusing to leave refroshmeat house, on, 142 
breach of provisions, on, relating to refreshment house, 92 

regulation as to the use of sugar by brewer, on, 145 
British wines, on contravontiou of regulations aa to manufacture of, 
11 

carrying liquor from off-licensed^ premises to unlicensed place, on, 

concealment of worts, on, by brewer, 144 
contravening proviBiona of excise licence, on, 117 
contravention by brewer of provisions relating to brewing, 144 

distiUer of piovisious relating to sugar, on, 148, 

rectifier of provision as to condnet of business. 152 
of provisions as to capacity ok still, 146, 147 

communicatious with distil ler*s 
premises, on, 147 
hours p£ distilling, on, 149 
racking spirits, 162 
lasting, oif, .161 
terms of excise licence, on, 114 
oouviction for lieing drunk in public place, 140, 
pale without liceaa% ‘ 
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penalty, dealer or retailor coniravcning provision as to connection with xeeil- 
fiers, 164 

dealing wholesale without licence, 113 

failure by diatillei, on, to give notice of brewing or mashing, 149 

commencement of business, 
149 

make declaration as to worts, 149, 160 

at end of brewing period, 
160 

return, 160 

provide accommodation in warehouse, 
151 

of dealer or retailer of spirits to mark casks, 153 
distiller to mark casks, on, 152 

• properly slow casks, 152 

false name ar.d address, for giving, when found on illugally used un- 
licensed premises, 120, 121 

falsely representing lo be a iide traveller, 113 

forcibly opposing execution of SpiriUi Act, 18B0, on, 155, 166 

forgery of justices' licence, for, 129, 130 

found on licensed premises daring closing hours, 142, 143 

grogging spirit casks, for, 156 

Habitual Drunkards Act, 1879, under, 166 

incorrect declaration by distiller as to gravity or quantity of worts, 
160 

infringement of closing hours, on, 121, 125 
rules by rectifier, on, 153 
justices' clerk taking excessive fees, 38 

keeping a disorderly house, in respect of, 136, 137 ^ 

unauthorised liquor on liceusi^d proiiiises, 119, 120 
liability of brewer to, when brewing otherwise than for sale, 1l6' 
disqualified justice to, 53, 51 
justices’ clerk to, 53, 51 
licensee for permitting gaming, 138, 139 

in respect of sale to children, 121, 122 
persons found on premises used for unlawful dealing, 120 
licensee, on, for possessing sugar, 110 
manufacturing without licence, for, 113 

minimum limit of, where holder of justices’ llcerkce convicted, 167 
mixing wine or wash with spirits, 153 

mitigation of, under the Refreshment Houses Act, 1800 ..158 
nOD-compUance with order to alter licenced prcuii.-cb, 33, 34 

provision for affixing notice u£ cxciiipLiun oiclex, 
131 

placing name on licensed pre- 
mises, 131' 

non-prodiiction of licence, on. 136 

obstructing entry of excise ofliocr on distiller's or rectifier’s preniiscs, 
on, '148 

offloer in eeaxching brewery premises, on, 145 
offence against provisions relating to jubiic^' nll-liceiicc, 116, 117 
by licensee uiid^ the Prevention of Crimes Act, 135, 136 
in relation to unstable, for, 134, 135 

relaluig to otmstablc under Towns X’olice CluuseH Act, 135 
distiller’s or reclificn-’N fittings, for, 148 
under Bole of Ucer Act, 1795... 168 
offences by person )»lac(*d on "black list,*' 167, 168 ; 

nndcr Spirits Act, 18KQ...n5, 116 

, officer of tlie Tjeace Jicglecting to aid in execution of the Spirit Act, 

1880.. J56 

omission by brewer, on, to keep and enter up brewer’s book, 144 

mark vessels and rooms, 144 
permitting druukenness on licensed premises, 117, 118 
persons found flnink and disorderly in imblio place, 111 
possoasioij &f Htlll without licence, 146 
procuiing diink for ilruukeu person, 119 
prodvetioju of false waiehouse recent, 152 
refusal by brewitf ia assist exofse officer, 146 

f 14 J . . 
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l^eoalty, refusiii;; to aiJIinjt i:orii«tablo. to 1ir>rn9M»r1 premises, 13*4 

excise* oflicrr browery, JlO 
lea VIS licTiifiod premises, fur, 1415 
pi-oduco excise iiccuee, 129 
justices' licence, 129 

removal of spirit without pcrniit, 151, 155 
sale by licensee to child, 122 

rnlajl without liceucc, 113 
of pistol to driinlr person, 144 
otherwise than by standard measure, 124 
to child in the City oE London, 133 
without jUbticos' licence, 107, 108 
Benilii'^ out less quantity of spirits thun allowed, 153 
fiiiilonn^ Ihc consumption of liquor not envored by licence, 121 
biipijlyiii^r Bpiiit on security of pawn or i|^)lcd^e, 170, 171 
tuhiug orders without a licence, 115 

Peninsuhir war, privilogos enjoyed by iclativcs of persons engaged in the, 
110 

** pcisonal,” meaning of, when having reCcrcnce to the applicant, 46 
pistol, sale of, to drunk person, penalty, 144 
“ place of public resort,''* meaning of, 131 

place of sale, effect of, on offence of selling at place without a licence, 113 
when on or not on licensed pieiniFes, 109, llO 
plana, when applicant for licence must deposit, 40 

poor law residence, exclusion of time oE residence in retreat for habitual 
drunkards in computation of time for, 103, 1G9 
population, areas to be considered in estimating the, 58 
bow ascertained, 61, 89 

requisite, before on-Uccuce granted, 50, 60 
• where beer or cider licence applied for, 60 

excise wme licence applied for, 68 
populous place,” meaning of, 88 
prcniiso-, nlteiation and addition to licensed, identity of. 33 

annual value of, where beer or cider Licence applied for, 60 
cfuibUinption of beer on, payment irrecoverable if credit given, 173 
distpjaUtied, invalidity of justices’ liceuco granted in respect of, 69 
dibqualiGcation oC, on second conviction, 59 

provision for notice to owner, 59 
extent of application of liccuoe to, 21 
fully licensed, meaning of, 8 

linbilitv of persons found on, when used for illegal dealing in liquor, 
120 ■ 

licensed, meaning of, S 

Tight of licensee to close, 98 
meaning oE, 8 
qualification of, 57, 58 

unlawful, po\\cr of coiistablo to take name and address of pcrsciis 
found on, 120 

unlicensed, penalty for keeping spirits on, 121 
unused, effect on power of ]usticcs, 28 
"premises,” meaning of, in relation to annual value, 61 
private friend, licensee, of, exemption as to, 143 

who may be, 4.43 

proceedings, legal, how prosecuted, 156, 157 

under Habitual Drunkards Act, 1879... 166 
'* proper oflicer,” mcaxiing of, when used in matters of excise, 147 
piostitutcs, allowing to remain on licensed premises, offence, 136 
protection order, duration of, 48 

fees payable on grant of, 48 

form of, 48 " 

grant to owner where licensee convicted, 48, 49 

indorsement of excise licence on grant of, 47^ 

position of bolder of, 48 

power of justices as to evidence* on application for, 48 
to grant, 47, 48 * 

pToceduie where application within metropolitan districti 
48 

pzoTisional giant, extant of power of jusUioes to grant, 31 

( w ) 



Jnoak. - 


IKTOZIGATINO LIQUOBS— dOMtwnup^. 

pmisionai grants notto of '*i»plleatlon for, naturo of, 41 
pOiBons who may apply fur, SO 
power of licenainc juHticeB to grant for a terni, 83 
prooeduro on apj^catioa for, SO 
renewal of, 81 
right of renewal of, 25 
when offcA'tunl, 30, 31 

order for removal of licence, when granted, 31 
public oinner, right of Jicenaeo under occaaionol licence for purpose of, 98 

market, when general order of exemption granted in respect of, 96, 97 

to refreshment house 
on account of, 96 

publican's licence, meaning of, 8 

quarter sessions, duties and p<^erB of, on hearing of appeal, 82, 83 

right p£ appeal to, from decision of licensing justices, 78 
when mandamus will issue to, 86 

special case may be stated by, 87 
quorum, number of members of licensing authority to form a, 61 
races, extent of justices’ licence held in. same licensing division as. 101 
licence required by person selling intoxicating liquor at, 100, 101 
racking spirits, provisions relating to, 152 

railway refreshm^t rooms, exemption of, in respect of annual value, 60 
restaurant cars, grant of excise licence in respect of, 106 
station, extent of right of trav^er to refreshment at, 95 
traveler departing from, meaning of, 95 
receipt, production of false customs warehouse, penalty, 162 
recognisances, duty of appellant to enter into, on appealing, 80, 81 
entering into too late, effect of, 80 

xeetifler, duty of, on receipt of spirits, 152 ^ 

provision for notice on alteration of vessels of, 147 ^ 

renewal of licence of, 10 
restrictions on busmess of, 152 
iectiiler*8 fittings, offenoes relating to, 148 

premises, position of, provisions relating to, 147 
provision a£ rules reflating business of, 163 
reformatories, inebriate, provision and regulation of, 168 — 170 
refreshment houses allowing to be the resort of persons of ill-rcputc, penalty, 
137 

annual value of, for purpose of on wine licence, 60 
being disorderly and refusing to leave, penalty, 142 
City of London, allowing persons of ill repute to resort lo, 
penalty, 187, 138 
closing hours for, 92 

where licensed for sale of foreign 
wine, 93 

definition of, 92 

keeper, grant of occasional licence to, 99 
excise licence to, 99 

licences, provision for keeping register of, 102 
licensed, allowing consumption of liquor in, when an offence, 
128 

Cor sale of wine, allowing consumption of liquor 
after closing hours, offence, 129 
lodgers at, right of sale to, after closing hours, 92 
penalty on breach of provisions relating to, 95 
right of constable to enter, 188 

special exemption to, when local authority may grant. 97 
Wales, in, application of Sunday closing to, 92 
when general order of exemption granted to, 96 
Befreriunent Housed Act^ i860, provisions as to granting licences under. 19. 80 
register, duty of clerk to licensing justices .to enter GOBvlctiona in, 103 
' excue licences, of, provisiaa fof keeping. 101. 202 
^ jUBtices’ Uoenoes, of. correction of. 103 

‘ ^ provision for keeping, 102. 103 

Boe n cesj of, diviskm of, into parts, power of Justices as to. 104 
diitlM of justices as to entries in. 86 
right of inspection of, 104 
ISMi^JIPferivsh]^ in evidsnoe. 1Q4 
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register, refreshment house Uoenoes, of, prorisions for keeping, 109 
removal, justices' licence, of, statoa of applicant, 2G 

when may be authorised, 20, 26 
licence, of, provisional order for, when granted, 31 
special, procedore as to notice, 42 
ordinary, notice required on application for, 41 
renewal, application for, power of licenmg justices to adjourn, 45 
when no notice neoesskry to objection, 46 
exemption with regard to annual value in cases of, 58 
licence, of, provisions relating to, 18 

refusal to new tenant at general meeting, effect of, 29 
what is, 25 

order for alteration of premises on application for, power of Juaticea 
to make, 33 

provisional grant, of, 31 » 

rights as to, 25 

refusal of, authority in whom power vested, 68 

of old beerhouse licence^ specification of grounds for, 
06, 67 

where absolute discretion as to, in justices, 6-1 — 66 
rent, deductions from, nature and effect of, 75 

bcHq of allowances to licence-holder, 74 
fight of liccnce-holdcr to deduct compensation charge from, 74, 75 
restaurant, sale to customer at, without licence, what may he, 113 
retail licences, additional, where no lon^r granted, l2 
sale by, without licence, penalty, 113 
wine licences, provisions applicable to, 18 
retailer, limit of interest of, in Tcctiffer's business, 151 
ratailer’a licence, duration of, 20 

sales authorised by, 13 

retreat, habitual drunkard's, application for admission to, 161 

death of licensee of, effect of, 160 

grant of licence to keep, 159, I GO 

power of local authority to con tribute to, 162 

when un6t for habita- 
tion, 160 

Secretary of State to make rcgulatinna 
as to, 162 

provision for absence from, with and without 
leave, 164 

inspection of, 163, 164 

•• retreat,” meaning of, 160 

returns, distillers, by, duty aa to making, 150 

duty of compensation authority to make, 77 
riot, liability of licensee for opening after closing order In ca^c of, 129 
power of justices to close licensed premises in case of. 03 
St. Albans, privileges of boTough of, as to grant of wine licences, 0 
sale, agent, by, away from licensed premises, liability, 111 
by retail, meaning of, 7 

children, to, liability of licenct*-holdcr to penalty for, 121, 122 
conviction, after, liability, 114 
hours of, where by retail, 87, 88 
Intoxicating liquor, of, how governeu, 8 

keeping open licensed premises for, during closing hours, what will 
amoiiut to, 125 

not by staudaril measure, liability of llcenseo as to, 123, 124 
pliice of, when On or not on liceased premises, 109, 110 
proof'of, provisions as to, 108 
xeiail, by, without licence, penalty, 113 « 

servant without licence, by, when master not liable for, 110 
whotaale, by, when delivery ^ retail not affecting, 110 
wino, of, persons privileged in respect of, 8 
Bale of Beer Act, 1795, penalty for^ offence unilor, 158 
scales and weights, duly of brewer t^. provide, M4 . 

Scotland, sale of aqua vitat in, natoraof licence neoessary, 13 
seal, justices* licence, on, peniUty for forgerY of, 130 
“sealed,*’ meaning of, 122 u, 

sealed vessels, sale to child in, exception, as to, 192 

^ *4 
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seaxoh, brewery and adjoining premises, of, powers of excise ofBccr, 
powers of Justices to grant warrant for purpose of, 120 
Secretary of State, duty of conipensatioa authority to make returns to, 77 

oonnrming authority to make return to, 52 
power of, to make rules for purpose of the Act of 1010.. 
seditious meetings, provision for prohibition of, at licensed premises, 
servant, knowledge of, as to gaming on premises, when sutUciont to con 
licensee, 130 

sale by, without licence, when master not liablo for, 110 
unlicciifsod principal, of, when not liable on a sale, 110 
when nmster ni.iy bo convicted with, for Licensing offence, 138 
BhcTiir’s officer, discpialificaLiou of, to hold a licence, 0*1 
ships’ passenger, grant of licence to, jpTOCcdurc, 105, 100 

stores merchant, when requiring excise licence for sale of foreign 
goods, 12 • 

shops, licensed, what may be evidence of being open fur sale of liquor during 
closing hours, 127 

provision where licensee keeps several, 115 
six-nay conditiun, application for licence without, effect of, 21 
licence, closing hours applicable to, 91 

condition to be inserted on grant of, 00 
sale on Sunday, liability. 111 

solicitor, right of justices to retain any, on licensing appeals, 81 
special case, power of quarter sessions to state, S7 

w’ben no power in licensing justie.i*^ to sUitc, 87 
sessions, noilce of opposition not required to npifficalion at, 47 
transfer of licence, provisions for iiid»»rsiiig, 18, 19 
spirit account, .*ipproprlation of payment to, 171 

stated account between parties binding when including ca, 172 
Spirit Act, 1880, forfoitnre under, provisions relating to, 158, 159 

form of notices, declaratious, books, accoujLl.s, and rctuius 
under, 159 

penalty for forcibly opposing execution of, 155, 15G 
recovery of penalties under, 158, 150 
spirit casks, offence of grogging, 16G 

dealer, power of entry of excise ofUcer on premises of, 134 
distiller, annual renewal of licence of, 10 
licence, exemption of chemists and drnir«^i^ts ns to, IG 
medical practitioners as to, IG 
off-liccnco, rights of holder of, 14 
on-licence, Justices’ licence necessary to obtain, 13 
what may Ise sold under, 18 
when may be taken out, 13 
permit required for removal of, 151 

supi^lying on security of pawn or pledge, penally, 170, 171 
spirita, British, defiliiiiiou of, 6 
definition of, >6 

duty of rectifier on receipt of. 152 
foreign, definition of, 7 

keeping on unllccnsc<l premises, penalty, 121 
limitation of action for, supplied on credit, 170, 171 
mixing wine or wash w^lh, penalty, 153 
offences of hawking or exposing for sale, penally, 115, IIG 
possession of, u|Jon which no duty has boon paid, ofTotice, 155 
quantity authorised to be sold by retailer's licence, 13 
removal of, without permit, penalty on, 154, 155 
sending out less quantity than allowed, penalty, 163 
testing by distillation for quantity, power of proper officer as to, 151 
spruce beer, licence not required as to, 10 

stamp on licence to keep retreat for habitual drunkards, 102, 163 
standard xaeasoTC, sale not by, liability of licensee, 123, 124 
steamboat, provision relating to sale on, moored ur anchorcf], 90 
btill, possession of, witheut licence, penalty, 146 
provisions aa tp capacity of. 140 

stipendiary magistrate, power of, to grant or coufirin liociiecs. 36 
stock book, provisions for keeping, 155 

Spirita, of, liability of rectifier, dealer, or retailer for exerts or deft- 
oiency, 163 
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sugar, breach of regulatioos as to use by brewer, penalty, 145 
possession of, when licensee liable tor, 140 
use of, by distiller, proTisions relating to, 148, 149 
Sunday closing, Wales, in, application to refreshment houses, 93 
sale on, by holder of six-day licence, liability. 111 
superintendent of police, place for service of notice on, 41 
sweets, definition of, 7 

maker of, liability on omuslon to take out licence, 11 
off-licence, rights of holder of, 16 

when may be taken out, 16 

quantity anthorised to bo sold under retailer’s licence, 13 
retailer of, licence required by. 14 
Sykes hydrometer, provision for use of, 161, 163 
taxation of costs, on appeal, provision for, 86 

time for, 85 

tenant, new, application for licence by, rights on, 25 
theatres, closing hours for sale of intoxicating liqnors in, 107 
grant of cxeise licence to, 106, 107 
thieves, harbouring, liability of innkeeper as to, 135 
time, how regulated, 89 

notice of application, for, relating to Uccnces, 39, 4{ 
opposition, for, how calculated, 44, 45 
" town," meaning of, 88 
transfer, licence, of, effect of, 24, 25 
meaning of, 2(% 

not authoiising dale of excisable liquor. 28 
ordinary, provision for, 19 
parties to attend application for, 37. 38 
procedure on application for, 43 

objection to application for. 37 
special, provisions for indorsing, 18, 19 
to whom may be granted, 27 
new tenant, to, when licensee convicted, 28 

where previous tenant neglects to apply to general 
meeting, 29 

old on-liccnce, of, specification of grounds for refusal of, 66, 67 
previous licence expired, after, power of justices, 27, 28 
wlicre absolute discretion in justices, 64 — 66 
sessions, duty of licensing justices as to appointment of, 23 
provision for notice of, 23 

transferee, necessary status of, to be holder of justices’ licence, 27 
traveller, bond fido, belief of licensee as to customer being, effect of, 137, 128 
burden of proof as to customer being,. upon whom lying, 
128 

falsely representing to be, penalty, 143 
who may be, 94, 95 
definition of, 94, 96 

orders taken by, when covered by prlncipars licence, 116 
travellers, exception as to closing hours in respect of, 94 
in respect of sale to, 90 

undertaking, duty of justices when asking applicant for, 68 
unexpiied term, how reckoned for purpose of compensation deductions, 75 
UniveTBity, Cambridge, right of Chaucellc^ of, to grant licence for sale at 
wine, 9 

Oxford, former right of Chancellor of, to grant licences, 3 
nnUcensed person, liability of, for sale on licensed premises, 108 
premises, penalty for keeping spirits on, J21 
vintner, definition of, 9 

VintDers* Company, rights of fieomcn of, as to s^ile of wines, 9, 10 
void licence, liability of innocent applicant under. 111* 

Wales, closing hours for sale by rctaU in, 90 

refreshment house in, application of iSunday closing to, 92, 98 
warrant, search, power of justices to issue, whore unlawful liquor suspected, 
120 

weights and soales, duty of brewer to provide, 144 ■ 

wholesale dealer’s liceiice, dii ration of, 20 

what is aiiUiorised by, 11, 13 
when may be taken 11 ' 
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Whotoale dealing, when maanfftctaxer^s licence anthorlaeB, 11* 12 
without licence, penalty* 113 
eale by* delivery in retail quantities not affecting, 110 
wife* sale by, wane neither husband nor wife are iicenaed* liabiUty, 110, 111 
wine, definition of, 7 

foreign, definition of, 7 

licence, borough of St. Albans* privileges as to grant of, 9 

excise, annual value of premises for which granted, 68 
right of Chancellor of Cambridge University to grant* 9 
freemen of the Vintners’ Company as to, 9* 10 
Oxford Corporation as to grant of* 9 
off-hccnce* rights of holder of, 16 

when justices* licence not required for* 16 
may be taken out* 15 

on-licence* annual value of refreshment house premises where attachcil, 
GO 

retail licenQes* provisions applicable to* 18 
sale of, persons privileged in respect of, 8 
wines, quantity authorised to be sold by retailer's licence, 13 
witne^ power of Justices to summon, to appear on appeal at quarter sessions, 
81 

powers of licensing justices to compel attendance of, 38 
woman* licence to a* subsequent marriage no effect on, 30 
worts, declaration by distiUer as to, necessity for, 149, 150 
liability of brewer for concealing, 144 

distiller for incorrect declaration as to gravity of. 150 
yeast, use by distiller, provisions as to, 150 


JUDOlklENTS AND ORDBBS. * 

account, claim for, by special indorsement* order where no appearance, 185 
Act of Parliament, practice founded on erroneous construction of* power 
of court to correct, 211* 212 
action, finality of dismissal of* 182* 183 

odministratioa of estates* notice of judgment as to, power of the court to 
order* 208* 209 

admissionB of fact* when judgment may be given on* 195 
agreement* non-appearance to claim under* procedure, 186 
Appeal, Court of* appeal to* when without leave, 180, 181 
judgment of* how drawn up* 203 
appeal, effect of date of Judgment for purposes of, 200 
final judgment, from, how made* 180, 181 
notice of* orders held final in respect of time for, 181, 183 
order made by consent, from* procedure* 190 
procedure as to settling evidence on, 201, 202 
variation or reversal of judgment or order on, 218 
appearance* Judgment by default of* how obtained, 184 — 18G 

Bummazy judgment aft^* practice relating to, 190, 10T 
assessment* damages* of* where judgment In default of appearance, 185 
authorily* raJHo deetdejtdi alone binding aa, 210 
baokruptcy, final order in* how enforced, 220 

proceedings* setting aside Judgment alleged to be obtained by 
fraud, after, 2Vt 

bond, non-appearance to claim on, procedure, 186 < 

cause of action* merger of, in the judgmont, 209 

certificate of no appearance, nocessity for, whnre no appearance to an 
originaUng sumuioiis* 186 
chambers* order by consent in, when final, 178 
Chancery Division* entry of judgment in, pracUcc, 109 

judgment by consent In, practice* 188 
moUo6 for judgment in* how made, 193, 196 
ehatging order* shetes,. on* not a consent to Judgment* 180 
claim* statement of* dqCanit in dellvexy* right of defendant on, 188 
consent judgment* bow and whpn set aside* 217, 218 

none where persons defending on behalf of others* 189 
power of the court as to, IKS 
f'K ’ practice as to*. 188 

' order, appeal ftoesy how made, 100 
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oonaeat oidez, form of, ondei theDebtoz& Act, 1869. ..18d 
Iq cbainbers, when dnal, 178 

whore no defence to action, right of parties to obtain ouster's order, 
1.89 

costs, entry of judgment bcfcoe taxation, 199 

mistakes in, power of the court to remedy, 213, 214 
counsel, duty of, to take note of judgment, 200 

connterclaliD, effect of, on right to Judgment in default of defence, 187 
county court order, action not maintainable on, 220 
''court,” persons included in term, 177 
Court of Appeal, decisions of, extent to which binding, 210 
judgniGut of, how drawn up, 203 

power of, to determine nature of decree, Judgment, or order 
appealed against, 181 

time for appeal to, from final and interlocutory order, 181 
covenant, non-appearance to claim under, procedure,* 188 
Grown, no declaratory judgment against the, 184 
damages, date of interlocutory judgment on assessment of, 205 

judgment in default of defence where claim for, procedure, 186, 187 
pecuniary, judgment in default of appearance to claim for, procedure, 
185 

date from which an order takes effect, 206, 207 

interlocutory judgment, of, on assessment of damages, 205 
judgment, of, eir^t of, 206 

or order, of, effect on running of interest, 206 
practice as to, 204, 205 
declaratory Judgment, cases in which made, 183, 184 

essentials to justify action seeking, 184 
none against the Grown, 184 

«i power of the cooxt to make, 183, 184 

default, delivery of statement of claim, in, rights of defendant, 188 
judgment by, methods of setting aside, 214, 216, 217 
of appearance, how obtained, 184, 186 
defence, judgment in default of, procedure, 186, 187 

where applicable to part only of the claim, 
387 

one of several defendants delivers, 186 
right of parties to obtain master's order where there is no, 189 
dr fend, leave to, in part, practice as to, 193 

unconditional leaTO to, when to be given to defendant, 193 
defendant, liberty to apply, when implied in favour of, 182 
delay, effect of, on right of defendant to have judgment by default set aside, 
216 

dr‘tention of goods, judgment in default of defence to claim in respect of, 
procedure, 186, 187 

detinue, effect of judgment in action of, 209 

directions, conduct of action, as to, by interlocutory order, 179, 180 

power of master to gire, where leave to defend granted, 193, 194 
dismissal of action, finality of, 182, 183 

subjMt to next step by plaintiff within specified time, 
effect of, 183 

Divisional courts, extent to which decisions of, are binding, 210 
documents, failure to comply with order for inspection of, effect of, 188 
evidence, nature of, necessary to set aside judgment where fraud alleged, 217 

procedure as to settling, where judgment or order appealed against, 
201 

when statement of, should be embodied in Judgment, 202, 203 
parte oirdeir, setting aside of, 218 

execution, when service of judgment or order not necessary before, 207 
final Judgment or order, meaning of, 178 • 

, order in respect of time for appeal to the Court of Appeal, 181 
Teservation of liberty to apply in, effect of, 182 
foreign judgment, enforcement of, in Es^ud, 219 

fraud. Judgment alleged to be obtained by^igainst whom may be set aside, 217 

evidence necessary to set aside, 217 
obtained by, how and when set aside, 216 

setting aside where bankruptcy proceedziigs 
(taken, 217 " 
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ITouba of fiOTfjB, decisions of, extent to wlii'-h blnrltn^, 210 
indoi'BCinent, judgment or order, of, where act ordered, 207, 208 
inspection of documents, failure to comply with order for, effect of, 188 
interest, effect of date of judgment or order affecting, 20G 
rate of, as from the date of judgment, 209 
interlocutory Judgment, date of, where damages assessed, 205 

or order, appeal from, procedure, 180, 181 
where claim for damages and default made iu de- 
livering defence, 186, 187 

order, directions as to conduct of action by, 179, 180 

no variation where rights of parties have been decided, 
218 

variation of, when only on matters of procedure, 218 
when final, 179 

in respect of time for appeal to C*ouit of 
Appeal, 181 

orders held to be, in respect of notice of appeal, 181, 182 
interrogatories, failure to comply with order to answer, effect of, 188 
Irish courts, decisions of, not binding upon English courts, 212 
judgment alleged to he obtained by fraud, agaikist whom may be set aside, 
217 

amount for which may be signed, 185 
application to correct error in, how made, 214 

set aside, when no appearance by defendant at 
trial, 215, 21G 

before trial, motion for, when may bo made. 104, 195 
clcric.al error or mistake in, power to correct, 213, 214 
consent, by, how and when set aside, 217, 218 

none where persons defending on bi'half of others, 
189 

power of the court as to, 188 
practice, 188 

Court of Appeal, of the, how drawn np, 203 
date of, effect of, 206 

practice as to, 204, 206 
declaratOTy, cases in which made, 183, 184 

essentials to justify aeilon seeking, 184 
none against the Grown, 184 
power of court to make, 183, 184 
default, by, methods of setting aside, 217 

procedure as to setting aside, 214 
of appearance, in, how obtained, 181, 185 

order not necessary for, 185 
where one of several dr lend ants appears, 
185 

dufciice, in, practice, 186 — 188 
effect of, in actions of trover and detinue, 209 
on the cause of action, 209 
Statute of Xfimitation on, 219 
enforcement of, by execution, 219 

second action, 219 
entry of, fixity of judge to direct, 198 

in Ohanonry Division, practice, 199, 200 

King's Bench Division, practice, 199 ^ 

practice, 198 

form and contents of, 201 

. House of Lords, of the, extent to which binding, 210 
indorsement of, where act ordered, 207 
ia rem, status of a, 219 

interlocutory, appeal from, procedure, 180, 181 

date of, where damages assessed, 205 
meaning of, 176, 177 

minutes of, dnty oj(^cgi8trar as to, 200, ^01 
motion for,' hbw male, 196—^197' 
necessity for sesrlce of, where act ordered, 207, 208 
obtained by fraud, when and how set aside, 216 
Order 14, under, bow application for, resisted, 191, 192 
procedure, 194 
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Jodgnentt Ordrr 14, under, wbm seoond epplication may be 101 

order, or, when aerrloe not neeewary befoxe execatlon, 807 
personal property as affected by, 221 
rate of interest as from the date o£^ 209 
registration of, under the Judgments Act, 1864, effect of, 220 

liand Charges Act, 1888, effect ol^ 
221 

reversal or variation on appeal, 218 
satisfaction of, how entered, 221 

setting aside or amendment of, power of the court, 212, 218 
down motion for, practice, 196, 197 
stay of action to set aside, procednre on application for, 217 
summary, after appearance, practice relating to, 190, 191 
when becoming a charge on land or an interest in, 220 
given upon admissions of fact, 195 — 197 
statement of evidence shonld be embodied in, 202, 203 
Judgments, classification of, 177 

Judgments Act, 1864, registration of judgments under the, 221 
Judicial Committee of Prfpry Council, decisions of, how treated, 212 
judicial decision, duty of co-ordinate courts as to, 211 
how far binding as an authority, 210 
Judge of first instance, of, effect of, 210 
practice of courts where folUiwed for a long time, 211, 212 

Scotch or Irish couTts, of, not binding on English 
courts, 212 

KiBg*s Bench Division, entry of jndgment in, practice, 199 

land, judgment for recovery of, in default of appearance, form of, 185 

defence, bow obtained, 167 
» vacating registration of writ affecting, 222 
Land Charges Act, 1888, r^istration of judgments under, effect of, 221 
1900, eflr^t of registration of judgments under, 220 
leave to defend, conditional, when granted, 19S 

contents of affidavit to lead to, 191, 192 
powenr of master to give directions where granted, 193, 194 
unconditional, when to be given to defendant, 192 
when given in part, 193 

liberty to apply, reservation of, in final order, effect of, 182 

when not implied in favour of plaintiff nor defendant, 182 
liquidated demand, Judgment in default of defence to, procedure, 186, 187 
lU pendsni, registration of, effect of, 221 

vacating registration of, 221, 222 

mandatory judgments, rule as to service before execution only applicable to, 
208 

merger, cause of action, of, in the judgment, 209 

mesne profits, judgment for, in default of defence where claim for recovefy 
of land, 187 

minutes of judgment, duty of registrar as to, 200, 201 
mistake, clerical, in Judgment or order, power to correct, 213, 214 
judgment, hi, applicatioa to correct, how made, 214 
motion, judgment before trial, for, when may he made, 194, 195 
for, how made in the Chanceiy Division, 196, 196 
notice in lien of service of Judgment, when n^y be given, 208, 209 
of appeal, orders held final in respect of time for, 181, 182 
trial, failure by plaintiff to give, effect of, 188 
when to be given, 197 ^ 

order, clerical error or mistake in, power to correct, 218, 214 




date of, practice as io^ 204, 206 

enfkircement of, by action and execution, 219 • 

when in the nature of a Judgment, 177, 219 
on porto, letting aside of, 918 

final, reaervatiott of liberty to apply effect of, 182 
finality of, in reij^eet of time for aptRu to Goart of Appeal, 181 
Jndonemant of, where act ordered, 907, 208 
Interleentoiy, appeal from, procedure^ iSO, 181 

no variation where rSghta of parties decided by, 913 
variation of, where only on mattetc Of pmedvfeeb 918 
meaning of; 176, 177 
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order, jiecessity for seryice of, wUero act ordered, 207, 208 
power to stay drawing up oC, 204 
procedure os to drawing up, 203, 204 
reversal or variation on appeal, 218 
vacation, how varied or set aside, 218 
when constituting a dual judgmeut, 178, 179 
made,** 205 
taking etfeot, 206, 207 

Order 14, applicaliou for judgincul under, how insisted, 191, 193 
judgment under, practice as to, 190, 191 
procedure, 194 

second application for judgment under, when may be made, 194 
origiualing summons, non-appearance to, procedure, 186 

onler dismissing, when a ihial order, 178, 179 
pecuniary damages,* judgmeut in default of appearance for, procedure, 186 
personal property, how affected by jadgmentb, 221 
plaintiff, dismissal of action of, finality or, 182, 183 

failure of, to take next step when action dismissed subject to, effect 
of, 183 

Jiberty to apply, when not implie^l in favour of, 182 
Privy Council, derisions of Judicial Coinmittee of, how treated, 212 
ratio decidendi alone binding as authority, 210 
how described, 210 

of a decision of judge of first instance, effect of, 2 10 
receiver, appointment of, of equitable interests in land, effect of, 220 
recognisance, when becoming a charge on land, 220 
registrar, duty of, as to the minutes of the judgment, 200, 201 

power of, to Diiike alterations iu drawing up order, 203 
registration, judgmeut, of, effect of, 220 « 

under the Land (Charges Act, 1888, effect of, 221 
judgments, of, place of, 221 

under the Judgments <Vct, 1864, effect of, 220, 221 
lu pendene, of, effect of, 221 
vacating, of a li» pendena, mode ot, 221, 222 
writ affecting land, 222 
satisfaction, judgments, of, how eiiteicd, 221 

Scotch cxiurlis, decisions of, not binding upon English courts, 212 
setting aside, consent judgment, of, when and how oider fur made, 217, 218 
judgment by default, procedure as to, 214, 215 
power of the court as to, 212. 213 
where no appearance by defendant at ti'ial, 215, 
216 

shares, charging order on, not a consent to judgment, 189 

short cause list, power of master to order action to be put in, 194 

statement of claim, default in delivering, rights of defendant, 188 

Stotiito bf Liiniitations as affecting judgments, 219 

stay, action to set aside judgment, of, application for, 217 

summary judgment after appearance, practice relating to, 190, 191 

taxation of costs, entry of judgment before, 199 

third party, right of, to ^der to set aside a judgment, 216 

time, appeal to Court of^tppeal, for, from final and interlocutory order, 181 

trial, motion for judgment before, when may be made, 194, 195 

non-appearance at, application tp set aside judgment on account of, 216. 
216 ' 
notice of, failure by plain tiff to give^;jsffect of, 188 
when to be given, 197 
procedure, at, 198 
setting down for, 197, 198 
trover, effect of,.jadgmoat iu action of, 209 

tnists, execution of, notice of judgment as to, power of the court to order 
service of, 208, 209 

cncoxidition^ leave to defend, whra second application may be made after 
« oj-der for, 194 

to be given to defendant, 192 
vacating registration, lU peru/ens. of a, mode Of, 221, 222 
of writ affecting land, 222 
vacation order, how varied or reversed, 218 
^warrant of attorney, natpre of, 190 
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warrant of attorney, practice relaiuig to, 190 

writ, vacating registration of, when aifecUng land, 229 


JURIES, 

array, challenge to the, nature and classes of, 247 
assizes, striking of special juries at, 261 

summoning of jurors to, practice, 237, 238 
associate, liability for wilfully recording the appearance of a uon-UDDHarinff 
juror, 268 ® 

bill of indictment, effect where thrown out by grand jury, 243 
borough,'’ deliiiitioEi of, 230 

borough sessions, summoning of jurors to, practice, 238 
boroughs, persons liable for jury service iu, 230 
burgess roll as jury list in cities, boroughs, aiul tow5is, 236 
calling the jury, proecdiire as to, 216 
Central Criminal Court, .sumiuoiiiiig jiiiors to the, 238 
challenge, cuscs in which disalloweil, 2r>I 

circumstances which would be ground for, 261 
for cause, classes of, 2oU, 261 
right as to, 230 

favour and piincipaJ challenge, diifei’ence between, 247 
what is a, 247 

improper disallowance of, eifect o£^ 252 
kinds of, 246, 247 

omission to, new trial innv ue gi anted nnLwithstAuili«]g, 252 
peremptory, when existing, and effect of, 249 
principal, wluit is a. 247 
prisoner warned of his right of, 253 
right of person subject to, to he hoard, 251 
to array of iale.s, nature and procedure on, 218 
the array before trial, how to ho, made. 218, 249 
by both parties, cifcct of, 218 
cvideiico of cause of, challenger mubt give, 247 
insufficient grounds of, 249 
nature and classes ol, 247 
time for, 248 
polls, what is a, 249 
when right arises, 2 1C 
charge, grand jury, to, nature of, 212 

where more than one judge sitting, 24t 
City of London, furors’ book in the, what constitutes, 236 

li^^ility of juror for Jiun-appi>aranee in inferior courts of, 
207 


persons liable to snve on Junes in the, 229 
prepaTation of jury list in the, 236 ' 

clerk of assize, duty of, whore, attendance oC juiors not required, 239 

liability for wilfully recording appearance of nou-appearing 
juror, 268 

the peace, delivery of revised lists to, 235 

duty of, as to jury prccepfil, 233 

where attcndaiicO oF jurors not required, 239 
fee of, oil preparation of jurors’ book, how defrayed, 236 
liability for neglect of duticis, 269 

in respect of fal%:e entry as to attendance of juror, 
268 


preparation and delivery of the county jurors' book by, 235 
common jurors, extent of liability of, to service, 238 
fees of, 264, 265 

consent, number of jury, when may be decided by, 226 
contempt of court, when committed by juror, 267 
costs occasioned by trial by jury, by whom borne, 2G2 
service of juror’s summons, of, provision for, ^39 
counties, persons Uablc to serve on juries in, 229 

preparation of jury lists in, 233, 234 * 

county courts, liability of jurors for noii-appcarance at, 267 

jurors* book, preparation and delivery of, by the clerk of the peace. 
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eomitj of Londoo, qaaiiflcatloo lor Jury Berrlce In tbo, 280 
sesBiaoflt sammoniiig of jurors to, practice, 288 
criminal 0880, fixed number of the jury on 226 
hoir should be tried, 260 

inoompetency of juror in, duty of Judge as to, 262 
striking of jury where case removed into the King*8 Beneb 
DiTiflion, 262 

verdict by majority not permiBsible in, 268 
Crown, position of, where prisoner challenges peremptorily, 249, 860 
death of juror, effect of, 254 

declaration, eummoning officer, to be made by, 239 
discharge, grand jury, of, 243 

jury, of, after verdict, effect of, 258, 269 
what may occasion, 264 — ^256 

disqualification, gra&d juryman, for service on petty Juryi 248 
persons snbject to, for service on juries, 230 
evidence, nature of, which jury bound to hear, 240 
exemption, juror, of, from service, practice, 266 

S ersons subject to, from service on juries, 230 — 233 

the peace, of, in preparation of jurors' book, how defrayed, 236 
common jnrors, o|, 264, 265 
payable to jurors iu respect of views, 266 
special jurors, usually paid to, 264 
felony, swearing of jury on trial for, 253 
finding, grand jury, of, procedure necessary to, 242, 243 
general verdict, how defined, 257 
grand jurors, swearing of, 241, 242 

when summoned to the High Court of Justice, 237 
Jury, charge to, where more than one judge sitting, 242 ^ 

discharge of, 243 

disqualificatioii of member of, for service on petty jury, 249 

duty of, to try indicted person's sanity, 244 

effect where bill of indictment thrown out by, 213 

findings of, procedure necessary to, 242, 213 

fnnetions of a, 241 

how summoned, 229 

nature of charge to, 242 

oath of, as to secrecy, 242 

whence drawn, 241 

High Court of Justice, summoning of jurors to, practice, 237 

when grand jurors summoned to the, 237 
illness of juror, effect of, 254 
impanelli^ of Jurors, provision as to, 299, 240 
inquisition of office, dwnition of, 227 

J ariea, different kinds of, 228, 229 
urors, action not to lie against, 266 

common, extent of liability to service, 238 
contemijt of court may be committed by, 267 
exemption from service, practice, 266 
bow summoned. 286, 237 

ta-the High Court of Justice, 287 
impanelling of, 239,'' 2^0 
incapacity of, during nearing, 254 

incompetmey otj duty of judge in criminal cases as to, 253 «• 

knowledge of facts by, when should be stated, 256 
lisd)ility of, for non-appearance in the county conrt, 267 

High' Court of Justice, 267 
making up number, methods of, 262, 263 
miscondqct of, effect of, 264, 255 
ncm-appearance of, when liability attaches on, 866 
notice to be sent to, when not required, 239 
personation by, liability, 267 
persons liable to serve as, 229 
relief of,^ after service, 265, 266 
separation of, when not permitted, 266 
service of, duty of sheriff to keep record of, 266 
not called, effect of, 264 

Special, liability of, to serve on common juries, 263 
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Jurorst Bpeciali qaallftoation of, 260 

fliiniixioiiizigf of I in absence of special provisions, 288, 226 
to the assises, practice, 237, 238 

Central UTiminal Court, 238 
countj* or borough sessious, practice as to, 228 
sammons, service of, 239 
when cannot be challenged, 241 
Jurors* book, City of London, in the, what constitutes, 236 

county, preparation 'and delivery of, by clerk of the peace, 230 
Jury, calling the, procedure as to, 246 
challenge of the, kinds of, 24C, 247 

when right arises, 246 

definition of, 226 

direction for trial by “ good,”’ practice, 2G3 
discharge of, after verdict, effect of, 258, 259 
duties of a, 227, 228 * 

duty of, to view when necessary, 240 
expression of opinion by, before verdict, effect of, 255 
grand. See grand jury. 

issue and assessment of, when required, 244, 245 
lists, cost of preparatiou of, by whom borne, 235, 236 
duty of overseers as to preparation of, 233, 231 
in cities, boroughs and towns, what serves as, 236 
preparation of, in counties, 233 

the City of London, 236 

piililication of, 234 

revised, delivery to clerk of the peace, 23b 
lunacy, procedure as to summoning, 244 
nature of, when sworn, 226 
* no payment to, in criminal cases, 264 
number of persons required on, 226, 227 
panel, indicted person, when entitled to copy of, 24a 
publication of, 246 

precept, duty of clerk of the peace as to, 233 
special, when issue may be tried by, 259, 260 
swearing of, of inquiry and presentment, 210 
on trials for treason or felony, 253 
practice as to, 253, 254 

trial of various issues by, when ouce impanelled, 259 
verdicts which m^ be given by, 257 
viewing by, order tor, and procedure, 245 
what is denoted by tho word, 226 
when res wearing not necessary, 259 
justices, power of, as to revision of jury Lists at special petty sessioi^s, 231 
liiinds Clauses Consolidation Act, 1815, non-appearance by juior su.amonc^l 
under, penalty, 267, 268 
lists, jury. See jury lists. 

London, county of, qualification tor jury service in the, 230 
lunacy inquisitions, jurors on, where drawn from, 240 
jury, procedure as to summoning, 244 
Mayor’s Court, London, liability of juror for non-appearanct. in, 267 
trial by jury in the, practice, 263, 264 
metropolis, valuation lists in the, conclnsiveims of, 233 
misconduct, juror, of, effect of, 254, 255 
murder, separation of jury nob allowed on trial for. 256 
new trial notwithstanding omission to challenge, 262 
notice, jurors, to, where attendance dispensed with, 239 
number, jurors, of, methods of making up, 252, 253 

when decided by consent, 226, 227 
opinion, expression of, by jury before verdict, effect of, 256 
overseers, costs and expenses incurred by, in preparation of list, how de- 
frayed, 23fi 

duty of, as to preparation of Jury lists, 233 
liability of, for neglect of duties, 269 ’ 

“ overseers,” persons included in term, 233 < 

panels, jury, publication of, 246 

penalties, recovery of, imposed on jurors aud officers of the courts, 269 
penalty, clerk of the peace, for neglect of duties, 269 
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penalty, juror, for non-appearance in Mayor's Court or county court, 267 

the High Court, 267 
when estreated, 268 

siimmoiiod under tho Tjands Clausea 
Consolidation Act, 1845... 267 
OTerseers, for neglect of duty, 268 
sheriff, for improper alteration of jurors* list, 268 
perjury, juror not subjo't to iudictuicnt f<ir, 266 
personation, liability of juror in respect of, 267 

petty jury, disqualification of member of grand jury for service on, 243 
how summoned, 229 

sessions, special, revision of jury lists at, 231 
presentment, classes of, upon which a jury has to ad indicate, 227, 228 
concurring jurymen, of, how made, 24U, 241 
principal challcngq^ what is* a, 247 
prisoner, warning to, of right of challenge, 253 
public duties of a jury, classes of, 227, 228 
publication, jury lists, of, 234 
qualification, jury service, for, in Middlesex. 230 

the City of London. 229 
counties. 22i), 230 

quarter sessions, what is included in term, 227 

rank, precedence of, on graud jury panels m counties, 240 

relief from service, when jurors entitled to, 2G5, 2fj6 

sanity, duty of grand jury to try indicted person's, 2*14 

B€!Condary, City of London, duty of, ns to the preparation ol jury list, 236 

secrecy, oath of grand jury as to, 242 

service, juries, on, disqualification for, 229, 230 

persons exempt from, 2.30 — 233 

qualification for, 229, 230 ^ 

sessions of the peace, summoning of jurors to, practice, 238 
bhoriil, duty of, as to summoning jurors, 236, 237 

to keep record of jurors' sorvicp, 266 
"sheriff,” person Indicated by term, in practice, 237 
sheriffs, liability of defaulting, 268 
” showers,” appointment land duties of, 216 
special jurors, fee usually paid to, 264 

liability of, to serve on common juries, 263 
quail ncutioii of, 260, 261 

jury, coMis occasioned by trial by, by whom bonic^ 2G2 
how coii.sti luted, 229 
striking of, procedure, 26], 262 
wlien issues may be tried by, 3."»9, 260 
petty sessions, revision of jurj’ lists at, 234, 235 
vardict, nature of, 257, 258 
summoning ofilcer, declaration to be made by, 239 
summons, juror's, service of, 239 

swearing of jury, of inquiry and presentment, procedure, 240 
on trial for treason. 253 
practice as to, 253, 254 

tales, challenge to array of, nature and procedure on, 248 

talesmen, subjection of, to challenge, 251, 262 

time, challenge to the array, for, 248 

treason felony, jury must not separate on trial for, 256 

person indicted for, when entitled to copy of jury panel, 213 
separation of jury not allowed on trial for, 266 
swearing of the jury on trial for, 253 
txial, challenge to the array before, how to be made, 248, 249 
criminal issue, of, procedure, 260 

new, graifc of, notwithstanding omission to challenge, 233 
trials upon which jury cannot separate, 256 
valuatim lists, oonclusiveness of, in metropoUs, 233 
verdict, discharge of jury after, effect of, 258, 2D9 

before, 266 

yerdict, expression of opinion before, effect of, 255 
general, how defined, 267 
meaning of, 228 

mature of, which may be given, 357 
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▼erdict, apecial, natnre of, 257, 258 
what 18 a, 267 
where and how given, 268 
viewing, duty of jury as to, when necessary, 210 
jurors, by, fees payable on, 265 
order for, by jury, and procedure, 246, 248 


LAND IMPROVEMENT, 

absolute order, effect of charge created by. 297 

improvement charge, for, when made, 296 
adjoining owner, power to make and maintain new drains under land of, how 
obtained, 303 

agricultural improvements, nature of, formerly authorised, 280 

repayment of money cxpei^ded by landlord out of 
capital money, 288 

alterations, when allowed as improvements, 286, 287 

aimimL rcntchargc, provision for improvement o£ land bv charging land with, 
278 

application, landowner, by, under Public Money Drainage Acts, procedure, 
303 — 305 

under Improvement of Land Act, 1864, form of, 294 

bow and iiy whom made, 
293, ,294 

procedure on approval 
of, 294. 395 

where persons under 
^ disability, 294 

apportionment of charge, may be made, 299, 300 

apprbval, trustees, by, of tenant for Iire*a schc'.me, 289, 290 

Uoard of Agriculture and Fisheries, apjilication to, under the Improvement 

of Land Act, 1864, who may make, 293 
procedure on application to, under the 
Improvemeut of Land Act, 1864 294 

buildings, alteration to existing, when allowed as improvements, 287 

provision of, wjiere old token undor compulsory powers, 2R8 
canal company, subscription by landowner to, when may be charged to im- 
provements, 300 

canals, duty of landownei* where improvement interferes with, 295 
capital moucy, apfiroval of scheme not prevented by want of, 290 

arising from sale of land in Ireland, application of, 279 
expenditure by a landlord in agricultural improvements allowed 
out of, 288 

out of, allowed in respect of streets, roads, and 
open spaces, 285 
enactments govern in g. 279 

how defined for purpose of the Settled Land Acts, 279 
iniprovemeiits in Scotland where raised in England, 279 

which may be mode out of, under the Settled 
Land Acts, 283, 284 

rebuilding of mansion house, when may be paid for out of, 287 
redemption of charge out of, 292 

submission of scheme by tenantasEor life desirous of applying. 289 
^ when charge cannot be paid out of, 292 

payment by trustees may be made, 290 
eertifirate, payment by trustees subject to, 290 

stale of improvement, as to, duty of tenant to obtain, 293 
charge, apxiortionment of, when may be made, 298 

effect of, when created by absolute order, 297 
enforcement of, procedure, 298 ” 

estate under settlement, on, limit of amount of, 281 
extent of land which may be made subject to the, 281 
redemption of, out of capital money, 292 
settled land, on, extent at power as to, 283 
when may be registered, 297, 298 ■ 

claim, priority over charge, of, how to be made, 298 
companies, improvement, advances authorised by, 283 

object and powers of, 278, 279 
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compulsory powers, provision of new buildings where old taken under, 888 
contribution by landowner, towards expense of water supply by district 
council, when allowed, 282, 283 

court, approval of scheme by the, where money Is in court, 290 
meaning exf, under Settled Land Act, 1882... 200 
district conncil, contribution by landowners to, in respect of water supply, 
when improvements, 282, 283 

drainage, advances for ])urpascs of, procedure under Land Drainage Acts as to, 
301 

application by landowner under Public Money Drainage Acts for 
loan for, procedure, 303 — ^805 

entry upon land for purposes of, how power obtained, 301, 302 
I)owGrs given by the various Acts in respect of, 377, 278 
what is included in term under Public Money Drainage Act, 1847... 
304 

entry, power of, on adjoining land for purpose of drainage, how obtained, 
301—303 

funds in court, wihen payment out will be directed, 291 
impeachment of waste, protection order as a protectLoii against, 296 
Tmpi'OvcmcDt Acts, object of, 278 

improvement cliarge, absolute order for, when made, 296 

companies, improvements for which advances authorised by, 283 
object and powers of, 278, 279 

provisions of private Acta of, governing advances to 
landowners, 300, 301 

Improvement of Land Act, 1864, f^plication under, to Board of Agriciiltiiro 
and Fi-sherios, who may make, 293 

irnprovemeiiU', agricultural, repayment of money expended by landlord, 288 
alterations for purpose of letting allowed as, 286, 287 . 
authorised by the Settled Land Acts, 283. 284 
charging land with annual rcntcharge for purpose of, 278 
delivery of speciQcations of, 295 
execution of, by tenant for life, 289 
exiienditure out of capital money for, when allowed, 279 
extent of power to charge settled land for, 2B3 

settled land which may be charged with cost of, 261 
maintenance of, under the Improvcnicnb of Land Act, 1864, 
provision for, 299 

repair, and insurance of, liability of tenant for 
life 08 to, 293 

mansion house, to the, provision for, 280, 281 
nature of water supply to bo the subject of, 282 
payment by trustees out of capital moneys, when may be made, 
290 

in respect of past, power of the court to order, 291 
principal heads of, 280 
public, charge for, how cfTcctcd, 299, 300 
zcconstructjon of, how treated, 288 
sanction of, by provisional order, 295, 296 
statutory, interpretation of, 286 

power enabling limited owners to e.xpcnd corpuM in, 
277 

subscription lo railway, canal, or waterworks company, when 
may be charged to, 300 * 

workmen's dwellings, when treated as, 286 
works in connection with mines, when, 286 
income, direction for payment for improvements out of, effect of, 201, 292 
insurance of improvements, liability landowner under the rmprovement 

of Land Act, 1864, as to, 299 
tenant for life for, 203 

Ireland, capital money arising from sale of land in, application of, 279 
Land Drainage Acts, procedure as to advances under, SOI, 302 
Land Transfer Acts^i registration of charge under, 298 

landowner, definition or, for purposes of land imprnvement enactments, 278, 

279 

the Improvement of Land Act^ |86i 
■ si ...293, 294 

4uty of, to down rcntcharge, 379 
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laudowacr, procedure under Fobllc Money Drainage Acts where ioan required 
by, 303^—305 

right of, to apply to the Board of Agriculture and Fisheries under 
the Improvemeat of Land Act, 1861... 293 
Lands Glauses GonsoJidatlon Act, 1846, powers under, as to making drains over 
lands of adjoining owner, 303 

limited owner, cost of improvement to, under Settled l^und Acts, 279 
power of, to improve settled land, 276 
maintenance of improvements, liability of tenant for life for, 293 

under the Improvement of Land Act. 1861. 
provision for, 290 

mansion house, provision for erection or improvement of, 280, 281 
rebuilding out of capital money, wlicn allowed, 287 
uiines, works in development and improvement oJf, when Lriiprovcmcnts, 586 
inon^ in court, approval of the court to scheme whore, 290 
new buildings, erection of, how treated, 287 

provision of, where old taken under compulsory powers, 288 
open spaces, expenditure out of capital money allowed in respect of, 285 
private Acts, improvement companies, of, provisions governing advances 
under, 300, 301 

provisional order, protection of Landlord fiorn Impeachmeni of waste by, 296 
sanction of improvements by, effect of, 295, 296 
public ioiprovcmeni, charge for, how effected, 299, 300 

Public Money Drainage AcUt, application by landowner for loan under, 303, 305 
railway company, subscription by landowner to, when may be charged lo 
improvements, 300 

rebuilding, mansion house, of, when expense allowed out of capital money, 287 
reconstruction of improvement, how treated, 288 
regi|tTation, charge, of, when may be effected, 297, 298 
release, charge, of, how made, 298, 299 

rent, right of tenant on payment of charge to make deduction from, 298 
rentcharge, annual, provision for improvements by charging lands with, 278 
duty of landowner to keep down, 279 
repair, improvements, of, liability of tenant for life for, 203 

under the Improvement of Laud Act, 1861, provi- 
sion for, 299 

rivers, duty of landowner where improvement interferes whh, 295 
roads, expenditure of capital money on, power as to, 285 
salva^, trust property, of, power of the court as to, 277 
scheme, ajiproval of, by the court where the money is in ermrt, *290 

trustees on submission ]>y truant fur life, 289, 29t> 
not prevented by want of capital muiirw. 290 
duty of trustees when aiiproving of, 292 

submission of, by tenant for life where desirous of applying ciipilal 
money, 289 

Rcotland, improvement of land in, money that may be laid out in. 279 
settled land, extent of power to charge, 2'83 

which may be made subject to charge for iuiprovcun'iits, 
281 

improvement of, power of limited owner an lo, 27G 
statutory power to improve, 277 
Settled Land Acts, improvements authorised by, 283, 281 

provision for improvemehts out \>f capital nioiiey under, 
279, 280 

sewage, provision of works for supply of, for agricultural xiarposes, 280 
shares, companies, of, how vested when charged to improvoinents, 300 
specifications, improvements, of, provision for delivery and approval of, 293 
statutory improvements, interpretation of, 285 

powers to improve settled land, enactments xiroviding, 277, 278 
streets, expenditure of caisital money on, powers, 285 
tenant, payment of charge by, rights on, 298 

for life, certificate of state of improvciucnte, how obtained by, 293 
execution of improvements by, 289 , 
payment to, for post improvements, when allowed, 291 
power of, to improve settled land, 276 * 

submission of scheme by, to trustees for approval, 289, 2''0 

where payment to be made oui uf 
capital money, 289 
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trnst property, power of the court to expend mon «7 to be laid out le land 111 
repair o£, 277 

truhteeH, approval of scheme by, on Babrnlssinn by tenant for life, 280, 290 
duty of, when approving of the scheme, 292 

where scheme submitted by tenant for life, 289, 290 
liability of, for approving an improvident scheme, 289, 290 
payment out of capital money, when may be made by, 290 
waste, impt'achmeut of, provisional order as a protection against, 298 
water supply, contributions to district council by landowner in respect of, 
how charged, 282, 283 

nature of, to be the subject of an improvement, 281, 262 
waterworks company, subscription by landowner to, when may be charged to 
iiiiprovements, 300 

wurkuig classes, d\ 7 ollings for, when improvemeuts, 286 


LAND TAX, 

abatement, land tax, of, whore landowner entitled to abatement of income tax, 
310 

where lands overcharged, power of commissioners, 316, 317 
acfpiiltarice, duty of collector to give, on payment of tax, 320 
action, eoUoctor. against, duty of commissioners to defend, 320 
almshouses, exemption of, from the tax, 311 
annuitants, proportion in which tax paid by, 309 
appeals, duty of ^commissioners and cnlleclxtrs as to, 317 
fiiinlitv of commissioners’ decision on, 317 
appuiiitniurit., clerk <o commissioners, of, duty of commissioners, 314 
eolicclors, of, mode of, 317 
Land Tax Commissioners, of, 313 
apportionment, when tax not subject to, 310 ' 

ai rears, reLiirn of, insuper, provision for, 320 
UMsessiiictii, dispute as to, how determined, 317 

duplication of, duty of comniissionors as to, 316 

illegal, right of action for trespass fur distress in respect of, 319 

mode of making, 316, 316 

place of^ 315 

property subject to, 308, 309 
tolls, of, to the tax, 309 

two distinct IkkIjcs, by, right of poison assessed as to, 315 
asnossOTS, .appointment of, procedure by coniinissioners as to, 314, 315 
penalties to which liable, 315 
hriifficos, icdcmption of tax in respect of, 322 
111 om ley, college of, exemption from the iox, 311 
capital money, application of, in rcdeinpLion of settled land, 327 
Cl 1 1 ifieal (!, charging, right of owner of iaiids to. on redeeming, 325 
excG^s of assessment, of, delivery and effect of, 321 
redemption, of, as evidence, 324 

cliarge, lands, on, duty of owner of, to make allowance to landowner or tenant. 

am ^ 


Tcdeomed lands, on, right of owners to, 326, 326 
chniitablc purposes, gifts of land tax for, validity of, 327 
trustees, redemption of tax by, 322 

charities, exemption of, foB relief of widows and children of clergymen, 311, 
3 12 ^ 

clergymen, exemption of charities for relief of widows and children of, 311, 
3 12 

clerk to commissioners, appoiutment of, 314 
cul lector, right of, to raise sum demanded by distress, 319 
collectors, appointment of, 317 
dutibs of, 818 

duty of, as to appeals, 317 

on payment of tax, 320 

Inland revenue, delivery of assessments to, procedure, 316, 317 
liabiUtiei of, 818 
remuneration of, 318 

time for demand and payment to, 318, 319 
colleges, exemption of, from the tax, in what instances, 311 
^omaiissionensi appointment of, 313 

assessors by, procedure, 814, 815 


( 82 ) 



Ikdbx. 


LAND TAX — eenMnueA 

commiBBUmen, ascertainment at quotas of divisionB by, duty as to^ 3U 
deter minatiou of duiputes by, 317 
duty of, to prepare duplicate assessments, 316 
meeting of, provisions for time and place, 318, 314 
power of, to unite or create divisions, HK 
qualiilcation of, 313 
questions refericid to, 312 
quorum, number constituting, 314 

whc^e liable to a periallv for acting without a qunlificatioa, 
313 

companies, capacity in which taxed, 309 

costs, proceedings on reassessment, of, bow recovered, 321 

Crown, exemption of the, or its immediate servants from the tax, extent of, 310 
lands, liability of occupiers of, 310 

when tax on may be redeemed, 322 * 

recovery of tax as a debt due to the, 320 

redemption of land tax on lands iield under grant from the, provisions 
os to, 32U 

right of person paying fee- farm rent to tiie, 310 
death, conti-actiOr fur redemption, oC, elTect of, 325 
demand, time at which to be made. 318, 319 
di])loiiiaUe immunity, tenant, of, eilcct of, 309 
disputes, assessment, os to, how detenuined, 317 
distress, action for trespass in respect of, wlicn will lie. 319 * 
illegal, when no action will fi>' in xi.^}jrct of, 310 
right of collector to raise requm^ sum by, 319 
division, meaning of , 314 

divisions, ascertainment of, by commissioners, duty as to. 314 
* power of cotiiinissioners to unite or form new, 314 
casicnierit, non-liability of, to tax, 308, 309 

ecclesiastical lands, attaching of amount paid in redemption of. as rent, 330 

xedciiiptioii of tax on, methods of laising money for, 328, 
329 

evidence, certificate of rodoniption as, 334 

exemption as to extraordinary tithe rcntcharge in respect of hop-gmuiidB, 
orchards, fruit plaiitaiiozis, and znarkrt gardens, 312 
charities, of, for (he relief of widows and children of clergymen, 
311, 312 

extent to which chai'itio^, colleges, and hospilals arc subject to, 
.311, 312 

balls and colleges, of, from the tax, in what oases, 311 

laud, of, m occupation of the Crown or its immediate servaute, 310 

poor persons, of, from payment, 310 

small livings, in respect of, 312 

statutory, effect of, S12 

when landowner allowed total or partial. 310 
extraordinary tithe rentcharge, exemptions in respect of. 312 
fec-ffirin rent, liability of, to proportion of tax, 309 

right of ownea' where redeemed land is siibioot to, 830 

pcTBon paying, when xiayphle to the Crown, 310 
fines, pen .'ll ties and forfeitures, recovery of, ^320 
fire insurance companies, liability of shareholders of, 309 
j fruit plantations, exemplions from extraordinary tithe rcutchargc in respect 
of, 312 

gifts, land tax, of. for charitable purposes, validity of, 327 

glebe land.s, redemption of land tax on, powers of iiicuiiibcnt, 328, 329 

guardians, right of, to redeem, 321 

halls, cases in which exempt from tax, 311, 312 

Hampstead waterworks, liability of sliarchoklevs of, 309 * 

hereditaments, liability of, to assessment, 308 

hop -grounds, exempeiou from extraordinary tithe rentcharge payable in respect 
of, 312 

hospitals* exemption of, from the tax, 311, 312 * 

illegal distress, when no action wiU lie in respect of, 8 19. 
income, exemption of Inndow’ner of small, 3X0 

infants, jedeinptiou of tax on property of, application of Settled Land Acta, 
327 

inslaJmctils, default in payment of, habilities^ on, 326 
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inBtalments, payment of redemption money by^ proriaion for, 839 

ifuuper, retnrnioff axxears, xnrovision for. 320 

joint ovmeTB, rignt of redemption in, 322 

T»and Tax Commiaeioners. See commissioners. 

liiiid tax, origin of. 308 

payment to be perpetual, 312 
property upon which charged, 306 
landowner, when exempt from tax, SlO 
Utilities, collectors, of, 318 

liability, persons executing the Acts, of, extent pf, 813 

liTings, small, exemptions in respect of, 312 

lord of the manor, how far assessable, 308 

lunatics, redemption of tax on property of, powers, 327 

market gardens, exemption from extraordinary tithe rcntchargo, 312 

Marylebone waterworks, liability of shaTeholders in, 309 

money in court, application of, for purpose of redemption, 327 

New Biver Company, liability of shareholders in, 309 

notice, appeal, as to lime and place fur, duty of collectors as to, 317 

occupier, effect where subject to diplomatic immunity, 309 

orchards, exemption from extraordinary tithe rentcharge, 312 

owner, right of, to deduct proportion payable by annuitant, 309, 310 

payment, land tax, of, to be perpetual, 312 

time at which to be made, 318, 319 
penalties, extent to which persons executing the Acts are liable, 313 
fines, and forfeitnres, rccoYery of, 320 
liubili^ of assessors to, 315 

* persons summoned to the commiasioners for appointment 
as assessors, 314, 315 

poor persons, exemption of, from payment, 310 

proceedings, recovery of fines, penalties and forfeitures, for, how brought, 820 

qualification. Land Tax Commissioners, of, 313 

quit-rents, liability of the lord of the manor to assessment for, 308 

quorum, number of commissioners constituting, 314 

recovery, tax, of, colleetor’a power of distress, 310 

in respect of tithes, power of collectors as to, 319 
redemption, application of moneys received from, 325 
certificate as evidence of, 324 
effect of, 329 

land abutting toll bridge, of tax on, effect of, 309 
pciymcnt of amount assessed, provision for, 321, 325 
persons entitled to, 321, 322 
prico of, how calenlai^, 324 
procedure for, 323 

raising of funds for purpose of, 326 — 329 
settlement of qu^istioiis of contract arising on, 324 
rent-SGTvico, liability of, to proportion of tax, 309 
sequestrator, right of, to redeem the tax, 322 

settled land, application of capital money for purpose of redemption, 327 
sbai'eholders. New Bivev Company, in, liability of, 309 

or waterworks companies, of the, right of, to redeem, 
<322 


small livings, exemptions in i aspect of, 312 

statutory exemptions, effect of, 812 t 

surplus land tax, treatment of, 321 

tenant, diplomatic immunity of, from tax, effect of, 300 
liability of, 309 

right of, to deduct proportion payable by annuitant, 309, 310 
Thames watesrworks, liability of shareholders in, 309 
^ timber, cuttiug dud sale of, for purposes of redemption of land tax, provisioni^ 


tftbo rentcharge, extraordinary, exemptions in respect of, 312 
tithes, recovery of ameasment on, power of collectors, 319 
toll bridge, redemption of tax on land abutting, effect of, 309 

when* exempt from tax where abutting land exonerated, 309 
fells, recovery of assessment on, power of collectors as to, 819 
when exempt from tax, 309 

y potritra of, as to raising money for redemption, 826 — 829 

right oC, to 
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nnoocnpied UndB, provlBim te recovery of tut In respeot ot, Slf 

waste land, place of aBoeasment of, 815 

woodlands, aaseasment and recorery in respect of, 319 


LANDLOBD AND TENANT. 

abandonment by tenant, liability for rent not affected by, 480 
abatement of nuisance, bow order for, obtained by local authority, 492 
acceptance, offer and, when forming a concluded contract, 370 
written, of verbal offer, necessity for stamp, 377 
accidental iniury, premises, to, when lessee liable, 498 

action, breach it covenant for quiet enjoyment, for, possession a conditfoa 
precedent to, 629 

double rent, for, when tenant liable for, 564 

value, for, liability of tenant or o^er person to, 554, 555 
for use and occupation, nature of, 487 

what landlord must show to succeed in. 487, 
488 

when may be brought, 486, 487 
recovery of possesdion for, procedure, 558, 559 

rent, for, right of landlord to bring, 486, 487 
adjoining lessees, liability aa between, 691 

owners, rights between, as to trees, 431 
administrator, powers of leasing of, 347, 348 . 
advance, payment of rent in, nature of, 471, 472 

rent not recoverable in, where landlord sues for use and oocnpalio]|, 
487 

adverse claimant, possession of premises, for, duty of tenant, 669 
advertisements, when putting up, not breach of covenant against causing 
annoyance, 618 

agent, authority of, to give valid notice to quit, 452 

doctrine of connnnation not applicable to lease made by infant’s, 349 
essentials where agreement entered into by, 371 
notice to quit by, when effectual, 451 
agreement, building, interests of builder under, 667, 668 
provision for forfeiture in, 668, 569 
by landlord to pay all rates and ts^es, nature of, 490 
collateral, writing not necessary to validity of, 373 
conferring possession of goods, When a lease, 341 
essentials necessary when entex^ into by agent, 871 
fur lease, admissibility of, parol evidence of part j>erformanoe 9 
376, 376 

breach of, right of parties to maintain action for apeciflo 
perfbrmanoe on, 378 
description of property in, 374 
distinction between a lease and an, 366, 867 
fixing of term in, 374, 376 
invalid lease when operating as, 385 
necessity for writing. 372 
parties in, how described, 374 
rights of party in acUon for breach, 380 
•tamp duty on, 877 ^ 
statement as to renbtin, 375 
terms . essential to, 369, 370 
when construed as a dease, 367, 363 
operating as a demise, 369 

apeoifle performance will not be granted of, 379, 
880 

inereaae or reduce rent, to, writing necessary for, 467 
liabilities as to assesaable rates and taxes which may be the subject 
of, 489, 490 - . . 

licence, for, writing not necessary to validity of, 338 
rates and taxes, to pay all, extent of, 490 
underlease, for, proviaiona, as to covenants, 410, 411 \ 

when sn attornment operates as an, 886 

ycez^ tenancy, for, not generally' speoifically enforced, 879,^ 
** agrees to let^'’ extent of operation of words, 368 
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agriicaltural compensation, right of tenant to set off against, 479 
fixtures, riehts of tenant as to, r>06 

nue as to right of removal by tenant not applicable 
to. 422 

bolding, Ireland, essentials to valid notice to quit in, 449 
land, machinery useful to, when fixtures, 420, 421 
lease, covenant restricting removal of produce, 664, 665 

custom of tbe country as affecting form of, 663, 6G4 
sfatntory provisions incorporated in, 568 
tenancy, rules as to management of holding during, 563, 664 
tenant.' right of, as to emblements, 665. 560 
to compensation, 566. 567 

alteration, as to term before execution, effect of, 395 
alterations, expenditure in. as evidence of part pcrfonnance, 376, 377 
annoyance, nuisance, or damage, covenant by lessee against, when broken, 
516 

apportioned rent, how recovered, 483 

liability' of lessee for, on siirrouderiug between two rent days, 
483 

apportionment, none in case of unlawful eviction by the landlord, ^86 
rent, of, mode of, 482, 483 

where part of the premises surrendered, 484, 486 
position of tenant changed, 183 

reversion severed and rent payable to different persona, 
484 

tenant unable (u take possession, 485 
“appurtenances,” what will be included by term, 413 
arrear, when rent becomes in, 47 i 

assessment, abatement of uiiisances, in. respect of, how made, 482 

increased, liabiiily as between landlord and ienant in case of, 401 
T€'CovcTv of expenses by local auLliority by direct and indirect 
401,492 

assign, covenunt not to, when broken, 576, 577 
lessee’s right to, extent of, 575, 576 
licence to, foim and effect of, 580, 581 
assignee, acceptance of, as tenant by lessor, 58 J, 582 
covenant of indemnity by, cffect'of, 693, 594 
extent of liability on covenants in original lease, 588, 689 
liability of, after re-assignment, 592 

to costs incurred by lessee on breach of covenant, 594, 595 
observe negative covenants, 590, 691 
mdemuify lessee, 592, 593 
position of unlawful, 681 

reversion to tied house, of, extent of liability of tenant to, 673, 674 
assignees, persons liable as, 589, 690 
assignment, condition against, when broken, 533. 534 
conditions of lessor’s consent to, 579 
copyholder, by, of leasehold interests, 346 
covenant against, effect of death of lessee on, 577, 578 
not broken by involuntary, 577 
remedy for breach of, 581 
wden unreasonable, 389 
form and mode of, 082 
liability of lessee after, 693 
licence, when capable of, 339 ' 

registration of. with superior landlord, 400 
reversion, of, liability <if lessor after, 697 
when underlease operates as an, 406, 407 
“ assurance,” what term includes, 343 

'^at ajay time,” determination of tenancy at, notice required, 445 
** at Vest rent,” lease under power to be, effect of, 363 
att^mtion, necessity for, where deed subject to registration, 396 
alt^nment, deAnition of. 385 
; /' estoppel created by, 836 

' moitgugor, by, effect of, 336 

receiver, to, by person iu possession, effect of, 358 
tenant, by, effect of, 335, 336 

•notJ4l9lOer, miniltb of terms' nf li^-Lting by, stamp necessaty to, 377, 378 
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bankruptcy, covenant " not to assign, " not broken by, 577, 500 
di.sclaimer in, right of IrusLce as to, 563, 651 
lessee, of, devolution of property on, 600 
staiutoiy provisions as to forfeiture uri, 612, 643 
trustee in, when entitled to specilic performuiice of agreement 
for leaser 379 

Bedford Level, whjcn lease of laud in, requires registration, 401, 402 
bill of exchange, acceptance of, no dibcharge loj rent, 471 

Board of Agriculture and Fisheries, consent by, necessary to grant of building 
lease by university or college, 3GG 
boundary roads, extent to which included in demise, 41 1, 416 
breach of contract, revocation of licence amounting to, rights of licensee, 
339 

covenant, not autliorised by, reservation of penal rent, 470 
quiet enjoyment, fur, a quastioy of fact, 527 
acts involving, 628 
measuTo of damages in action for, 
629, 530 

building agreement, interest of builder under, 667, 6GS 

pTovisiou for forfeiture in, 6C8, 609 
rent payable under, liability of builder, 6G8 
wlioii specifically onrorced, 379 

lease, grant by iinivorsity or college, how power exercised, 366 
rights and liabilities of builder under, 668 
building societiub, puvvur uL, lu grunt or take land upon lease. 342 
buildings, intention to re-erect, ucc./^^ary to right to rciiioM*, 42i 
new, allowance to tenant for, not as of right, 417 
when not removable as fixtures, 124 
lyirclens, meaning of, in covenant to jiay, 494 

business, covenant not to carry on, extent of meaning of, 516 -.518 
eextut quB trust, when notice to quit may bo given by, 462 
charges, covenant to ])ay, to what extent binding oii lessee. 191 

imposed by local authority, payment of, the subject of agreement, 

489, 490 

permanent improvcuieuLs for, by whom 
payable, 491 

charitable purposes, provisions regulating the granting of leases for, 342 
chanties, leasing power of trustees of, 312 
“close,” nieauing of, 412 

collateral agreement, writing not nece:isary to, validity of, 373 
stipulations, when aflcctiug stamp duty, 399, 400 
colleges, powers of leasing conferred upon, 3GG 

Connuun Law Procedure Acts, limitation of tiine for relief againbt forfeiture 

under, 644, 546 

Tight of unclerlcssec to relit-*C against turfeiture 
under, 645 

companies, right of, to hold and grant Ica.ses of land.s 312. 313 
compensation, agricultural, right of tenant to set olT against rent, 479 
brcacli of covenant, for, as condition of relied, 611 
right of agricultural tenant to, 6GG, 6G7 
completion, practice relating to, 394 — 396 
concurrent lease, when and how granted, 401, 405 
condition, deter iiiination of term created dU, 631, 632 

iin]died, on letting of furnished house, 569, 570 
mcaiiiug of, 3G8 

precedeut, option of purchase, to, observance necessary, 391 
consent, assignment, to, arbitrary or unreasonable with holding of, what ia, 

679, 680 

conditions of lessor's, 679 
grounds of refusal by lessor^ 580 
right of lessee wlioro lessor refuses, 579 ',a^ 
necessity for, on grant of lease of copyholds, 383 ' ' ,, 

waiver or withdrawal of notice to quit, to. clTect of. 464 ^ 

when necessary to grant of underlease, !^S3 
misideration, place of mention in a lease, 38G * ' 

stamp duty on, 396 

when in separute parts, 390 

' itatement in lease as to value of, when sufficient, 899 
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oonstruction, incorrect notice to quit, of, 150 
ocmtingeiicy, notice to quit giTcn on, when invalid, 450, 451 
eontract, as the basis of a tenancy, S35 

contents of formal, for a lease, 371 
informal, operation of, whore t^ms agreed, 371 
relation of landlord and tenant is one of, 387 
Cimv^ancing Acts, provisions of, relating to re-entry on forfeiture^ 689, 
640 

Go-owners, notice to quit by, how given, 462 
coppice, right of tenant of, as to cutting timber, 430 
copyhold, licence necessary to grant of Tease of, 383 

rentcharges, right of tenant to deduct from rent, 479 
copyholder, leasing powers of, 344, 346 

corporations, powers of accepting and granting leases in, 840, 847 
carporeal hereditament, essentials to create a tenancy of, 337 
costs, lessee's liability lor, extent of, 403 

liability of assignee to lessee for, on breach of covenant, 594, 606 

lessee as to, on application for relief against forfeiture for 
non-payment of rent, 646 
when granted relief against forfeiture, 542 
preparation of lease, of, liability, 402, 403 
counterpart, agreement for lease, to, stamp duty on, 377 
party entitled to, 394, 395 
purposes of, 394 — 396 
right of lessor on loss of, 396 
stamp duty on, 400 
when essential, 396 

County court, right of landlord to proceed in, for recovery of possession, 569 

court, grant of lease under the authority of the, 366, 866 

covenant against assignment or underletting, when unreasonable, 389 * 

no relief against forfeiture on breach of, 642 
remedy for breach of, 681 

noisome or offensive trade or business, when broken, 518 
nuisance, annoyance or damage, when broken, 616 
underletting, when broken, 678, 579 

iLBe of .premises as public-house, tavern, or beershop, when 
broken, 618, 519 

breach by infant, no confirmation on attaining full age, 362 
of, not authorised by reservation of penal ren^ 470 
constrnction of, when lessee liable to “ iropositionB,’' 495, 490 
expres^ when obligation imposed amounts to, 387 
form of, where lessee to pay subsequent charges under Private Streets 
Works Act, 1892... 494, 493 
indemnity, of, by assignee, enforcemont, 593, 694 
insure, to, breach of, what amounts to, 622 

by lessee, when to be carri^ into effect, 623 
usual practice as to, 621 
maintenance of licence, for, extent of, 672 
“not to assign,’* not broken by involuntary assignment, 677 
when broken, 676, 677 

not to carry on business, extent of meaning of, 616*-518 
trade, meaning of, 516-— 518 
remove trees, eftect of, 438 
quiet enjoyment^ for, ads involving breach of, 628 

. breach of, a question of fact^ 627 
duration of, implied, 626 
effect of, 624 

grant not enlarged by. 528, 529 
bow implied, 625, 526 
measure of damages for breach of, 629 
of flats, extent of, 671 
payment of rent not a condition precedent tq 
performance of, 525 
* nsual form of, 628, 524 

rates, taxes and aasessmentB, to pay, nntnie ol^ 492 
rebuild, to, extent of tenant's liabilltjy under, 608, 609 
renewal, for, effect of, 461, 462 

fiecesdty for strict observence of, 462, 468 

^ 
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•orviaiitt xcnswal, Cor, perpeUial, whoa court wUl sIto afloet to^ 46ft, 464 

right o£ lastea to grant unMrleaae when leeee containi, 
464 

repaiTp to, breach of, on pulling down piemisea, 608 
conatraction of tenant's, 606, 606 
effect when on notice, 610 
extent of liability of landlord under, 611, 612 
liability of tenant where conditional on landlord put- 

tin|r premises in repair, 609 
premises destroyed by fixe, 620 
remedy for breach of, 610, 511 

restricting right to remove tenant's ftxtnres, how expressed, 427 
restrictive, waiver of, what will amount to, 519 
usual, as to payment of rates and tayes, 401 
when tenants in common should join in suing on, 344 
eovenants, effect of merger of term on, 563 

enforcement of, by successors to reversion, 506, 596 
on severance of revernon, 696, 697 
head lease, in, provision for observance of, on grant of under- 
lease, 408, 409 
landlord'^ what are, 368 

lease of tied house, in, benefit in, devolves with reversion, 573 
implied condition In respect of, 673 
lessee's, benefit of, when running with the land,. 686, 587 
“ rnnnmg with the land,*' rules relating to, 584 
lessor's, when " rnnning with the land," 687, 688 
liability of leasee on, extent of, 688, 589 
licence, as to, what nanally inserted, 672, 573 
nature of negative and positive, 534 
negative, liability of assignee to observe, 690, 691 
restrictive, as to user, enforcement of, 516, 616 
tenant’s, what are, 387, 388 

underlease, in, provision as to, in agreement, 410, 411 
unusual, what may be, 389 
usual, in lease of licensed premises, 671 
what are known as, 388, 389 
when running with the land," 681 

criminal proceedings, liability of lessor to, on making forcible entry, 667, 558 
crops, damage to, liability of shooting tenant for, 434 
Grown lands, lease of, provisions regulating the grant of, 347 
lease, exercise of option relating to, 391 
custom, agricultural, statutory power overriding, 566 
as affecting form of agricnltural lease, 663, 664 

leasing powers of copyholder, 844, 345 
damage, removal of fixtures by tenant must be without, 423, 421 
trees by cattle, to, duty of lessee when excepted, 432 
damages, general liability of lessee in, where premises n^ligeutly destroyed 
by fire, 620 

mcdaure of, for breach of covenant against assigning, 681 

for quiet enjoyment, 689, 630 
non-repair, 612, 613 

on failure of tenants deliver up premises at end of 
tenancy, 656, 667 • 
when given in action for waste, 600 
where lessor’s title defective, 380 
power of the court to award, where specific performance could be 
ordered, 881 

remedy for breach of covenant to repair is in, 510, 511 
right of licensee to recover, for breach of contract, 839 
dangeroua trade, covenant against noisome or offensive, hot broken by carrying 
on, 518 

death, lessee, of, devolution of interest on, 598 

effect of, on covenant against assignment, 677, 578 
party to tenancy at will, of, effect of, 437 * 
tenant at sufferance, of right of successor, 488 ^ 
deduction, drainage and paving expenses, rights of tenant as to^ 477, 478 
income tax, of, from ren^ 476, 477 
fledaotioDSt allowed fioas lenti 474 
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deductions allowed to undeilesaee on pajrmcnt of rent, 475, 476 
deed, attestation of execution, necessity for, when subject to registration, 395 
necessity for, on assignment of lease, 582 

where lease within the provisions of the Real Property 
Act, 1846... 384 

defective lease, under power, relief given in equity, 363, 3G4 
defects, non -liability of tenant for inherent, 506 
deJay, effect of, on claim for specific perfoTiuance, 380 
delivery, date of, as date from which lease by deed takes effect, 386 
demise, agreement for lease, when operating as a, 369 

covenant for title not implied by use of word, 627 
ofTcct of word, as implied covenant for quiet enjoyment, 625, 526 
fixtures passing under the, 416 
use of word in deed, 367 
deserted premises, recpvery of, 561 

determination, tenancy at will, of, by landlord, when implied, 436, 437 
term, of, when arising in clToct of condition, 531, 532 
dignities, incapability of, to be the subject of leases, 311 
disclaimer, bankruptcy, in, right of trustee as to, 553, 554 
di.^crepan(^, between lease and counterpart, part prevailing, 306 
distrain, right of lessor to, under agreement for a lease, when aiisJng, 367 
dLstTe.ss, as remedy of landlord for recovery of rent, 48.5, 486 
grant of underlease, when affecting right of, 406 
no right of, in landlord where tenant holds at .sufferance. 439 
dotards, right of tenant to remove, 429 
douiilo rent, action for, when tenant liable to, 564 

value, action for, when tenant or other person liable to, 551, 555 
nature of remedy for recovery of, 555, 556 
sufficiency of notice to involve payment of. 555 « 

drainage expenses, right of tenant as to deduction, 477, 478 
“duly, meaning of, when referring to payment of rent, 391 
diiUcs, liability of lessee where covenant to pay rates and taxes inclndes, 493 
dwelling-house, unfurnished, no Implied warranty by landlord as to fitness 
of, 602 

easements, expresr reservation of, effect of, 416 

inclusion in grant, when of necessity, 416 
of, in modern grant, 414, 415, 416 

ejectment, rights of tenants in common to bring separate action in, 343, 344 
emlilements, light of tenant as to, 565, 666 

encroachments, presumption where waste inclofied by tenant, 661, 562 
enjoyment, quiet, effect of covenant for, 524, 625 

interference with, a question of fai't. 5?7 
usual form of covenant for, 623, 524 
enrolment, lease by tenant in tail, of, necessity for, 360 
‘ entry, forcible, liability of lessor on effecting, 557, 658 
necessity for, to secure full benefit of lease, 404 
right of, liability of lessor in absence of reservation of, 613 
to cut timber, when implied to lessor, 433 
when implied to lessor, 613, 614 
tenant, by, after grant, necessity for, 335 
equitable assignee, inability of, to exercise an option to pnrcliase, 392 
equity, relief against defective leases granted 'in, 364 
estate agent, general authority of, to give notice to quit, 452 
estoppel, created by attornment, 336 

lease under powers^ when good by way of, 361 
payment of rent operating as an, 478, 474 
title of landlord, when created by, 336. 337 
eriction, liability of lessee for rent after, 479, 480 

tenant of, unlawful, no apportionment in. 488 
‘ what will amount to, 480 

when bv person claiming under title paramount, 480. 481 
•*vidcnee, parol, admissibility of, as to part performance of agreement for 
lease, 375 

exception, “ timber and other trees,** of, to what it extends, 431 
trees, of; from demise, extent of, 431 

liability of lessee on cutting, 432, 433 
ttcpeptioost lease, in, nature of, 427 , . 

fCKCiCVtor, avoldaiioe of liability of, as assignee, 699 
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executor de ioa tort, when liable as lin assignee, 598 

enforcement of agreement for lease against, terms of order. S80 
extent of liability of, as assignee, 598, 509 

right of, to sne for breach of covenant for damage to trees in 
lessor’s lifetime, 432 
powers of leasing of, 34^7, 348 
when lease may be granted by, 348 
executory agreement, effect of payment of rent on, 368 

when instrument construed as, 368, 369 
expiry of lease, effect of remaining in possession after, 435, 436 
express covenant, when obligation enforced by lease amounts to, 387 
farm buildings, what is included in, 412 
grant of, what is included in, 412 
fences, duty of tenant as to, 514, 515 

fire, liability of lessee for rent where premises dest.rcfved by, 481 
to rebuild in case of, extent of, 619,' 520 
under covenant to repair where premisrs destroyed by, 
extent of, 520 

Icasor where premises destroyed by, extent of, 520 
suspension of rent in case of, when lessee entitled to, 522, 523 
whtm lessee liable for damage caused by, 498 

insurance, right to moneys payable in resi>cct of, not affcclcd by option to 
purchase, 392 

fixtures, agricultural, right of tenant as to, 565 

alteration in posiLion of, efftiet oF 428, 129 
buildings not removable by tenant as, 424 
examples of, 418 — 420 

fittings to fixed machinery in nature of, 421 
liability of uriderlcssce in respect of, 410, 411 
new lease, effect on tenant’s right to remove, 425 
ornamental, right of tenant to remove, 422, 423 
removal by tenant, must be without damage, 423, 42 
test to determine nature of, 417, 418 
time for removal by tenant, 424 
trade, right of lessee to remove. 421, 423 
when irremovable, 417 

passing under the demise, 416 
“ fixtures,” what will be included in term, 426 
flats, landlord's covenant for quiet enjoyment of, extent of, 571 

principles regulating, relation of landlord and tenant applicable to^ 
570, 571 

forcible entry, liability of lessor on effecting, 557, 658 
forfeiture, bankruptcy, on, statutory provisions as to, 643, 543 
clause, construction of, 582, 533 
compensation as condition of relief against, 541 
effect of, on underlease, 531 

waiver where there is a continually recurring cause of, 
538, 639 

form of statutory notice to be given before action taken for, 540 

grant of lease by copyholder, when liable to, 315 

impugning lessor's title a ground^ for, 532 

mortgage by sub-demise when * 0 ^ 08100 in g, 579 

provision to, in building agreement, 568, 569 - 

relief against, -limitation of time {or, '544, 545 

right of undcrlessee as to, 545. 5^6 
when given to an undcrlessee. 543, 514 
statutory provisions as to relief against, 539, 5-40 
wlie.n accruing under proviso to re-entry, 5.30, 631 
freehold estate, creation in future, rule against, 459, 46C1 

exclusion of lessee's right to call to the title to the, 382 
freeholds, lease by married woman of non-separate, invalidity of, 365 
friendly societies, powers oC leasing of, 848 
" fruit,” legal acceptation of termi 481 • 

furnished house, breach oC implied condition on letiiiig, what will amount 
to, 009, 670 

implied condition as to fitness for habitation. 569, 670 
light of tenant to alter posilion of furniture liii 670 
future lease, creation of irtie?re«e termini by, 105, 400 

( 'll )’ 



iKsax. 


I^AN1>L0BD AND TBNANT—^oiiMiHifi. 

gttBe, daties of landlord and tenant where reienred« 484 
ownerihip in. 488 

reserTation oz» rlghta of leasee where lease provides for, 488 
garnishee order, when mskde in respect of rent due, 478 
gas fittings, practice not to treat as fixtures, 421 

good tenantable repair, liability of tenant under eorenant to keep premises in, 
607, 608 

grant, not enlarged by covenant for quiet enjoyment, 628, 629 
grant^ reversion, of, extent of liability of, 697 
extent of, right of, 697 

grantor, inability of, to grant fresh licence to defeat purpose of first, 838 
revocation of licence by, 338 

grass, purchaser of, when held to have exclusive possession of, 837 
ground game, rights of lessee as to, 433 

growing crops, assignee of, extent of right of, as to removal, 425 
right of tenant as to, 566, 666 

guarantee, payment of penalties contained in lease, for, provision for stamping, 
400 

guardians, effect of lease by, 361 

in socage, extent of leasing powers, 361 
limited powers of leasing, when appointed by the court, 351 
guest, liability of lodging-house keeper as to goods of, 339 

tenants, liability of landlord for injury to, when caused by ncn- 
repair, 606 

half a year, how reckoned for purpose of notice to quit, 445, 446 
head lease, necessity for intending underlessee to inspect, 409 

provision for observance of covenants in, or grant of under- 
lease, 408, 409 

heir-at-law, right of, where property leased by infant, 349 • 

“ hereditaments” meaning of, 413 

holding over, effect of, where tenant pays rent, 441 

terms of tenancy created by, and p^ment of rent, 443 
when not amounting to waiver of notice to quit, 455 
honours, incapability of , to be the subject of leases, 841 
** house,” meaning of, in nant by lease, 412 
house agent, extent of ofithority of, to bind principal, 872 

Housing of the Working Claases Act, 1890, conditions implied by, on letting 
small houses, 603 

Housing, Town Planning etc. Act, 1909, implied undertaking to keep in 
repair under, 604 

husband, lease by, of wlfe*8 land under the Settled Estates Act, 354 
identity, property in lease, of, evidence cf, 411 

immoru purposes, effect of use of premiees for, with lessor's knowledge, 515 
implied eonditioD, aa to letting of small honsea, 603 

covenant, quiet enjoyment, for, duration of, 626, 626 
eurrender, change In position of tenant as effecting, 660 
impcsitioos, construction of covenant imposing liability aa to, on lessee, 496, 496 
liability of lessee covenanting to pay, 494 

under full covenant to pay, not affected by 
short term, 496 

improvements, expenditure on, as evidence of part performance, 376 

non-liablUty ctf tenant for, when effected by landlord, 606 
permanent, ri^^ ^ agricultural tenant to compensation for, 667 
stamp duty co, when charged as on a cansideratloD, 399 » 

Income tax, covenant for payment by tenant, invalidity of, 476 
deduction of, on payment of rent, 476, 477 
insurance premium not to be deducted by lessor for purpose of, 621 
incorporeal hereditamentk as the subject of a lease, 840, 341 

demise with land to which not appurtenant, effect 
of, 386 

Rant of, when seal essential to validity, 889 
lease of, when deed necessary, 884 
single rent reserved in respect of lend and, how 
treated, 466 

increased rent, reiArvatlon of, nature of, 469 

stamp duty on instrument reserving, 899 
Indemnity, eorenant of, hj assignee of lease, 698, 594 
eoinreemeat of covenant of, 694 

( 42 ) 



Indbz. 


LAMDIiOBO AND TSKAITT— 

in n iwmiil tar, laaoee’a right to^ aa against assignaa, aztent oC, MS, M8 
indnstrial societieB, powers of leasing of, 848 
infant, lease by* effect of, 848, 849 

under the Settled Estates Act, 1877, when granted, 861 
of lands of, powers under the Settled Land Acts, 1882 — 1890... 350 
to, effect of, 852 

lessor, con%rmation of lease by, what will amount to, 349 
surrender of lease by, power of court as to^ 362 

tenant for life, lease by, how order as to, obtained from the court, 350 
powers of trostees of settlement aa to leasing, 360 
injunction, grant of, to restrain waste, 600 

insurance, liability of lessee to account where effecting separate, 522 
money, application of, 623 ^ 

office, stipulations as to, 621 
usual, covenants for, 621 * 

insure, breach of covenant to, what amounts to, 522 

inierette termini, creation of, by lease commencing at future datp. 405, 406 
nature of an, 404 
what is an, 835 

invalid lease, incorporeal hereditaments, of, effect of, 886, 386 
when operating as an agreement for a lease, 386 
investigation of title, restriction of rights of lessee, 881, 888 
Ireland, essentials to valid notice to quit agricultuTal holding in, 449 
loiiit tenants, essentials to effective lease by, 343 

separate power of, to lease share, 343 
land, demise of, no implied warranty by landlord on, 501 
loose under power, how far affecting, 362 

power of companies as to holding and granting leases of, 342, 313 
* what is included in term, 840 
" land," meaning of, when used m a lease, 411, 412 
land agent, extent of authority of to bind principal, 372 
registry, registration of lease at the, 402 
lax, payment and deduction of, 477 

Lands Clauses Acts, coveuant not to assign not broken by assignment under, 
677 

lease, agreement eonferring possession of goods, when a, 341 
for, terms essential to^ 369, 870 

when construc»d as a lease, 367, 368 
agricultural, custom of the country os affecting form of, 663, 564 
building societies' powers to grant or take land on, 342 
change in provisions of, or in the rent, when creating a surrender, 560 
conditions of covenant in, necessity for strict observance of, 462, 
463 

consideration for, as to mention of in deed, 386 

contents of, 386, 387 

copyholder, by, when valid, 344, 845 

ooiporatioDs, by and to, powers, 346, 347 

costs of preparation of, liability for, 402, 403 

creation of, where for more than three years, 384 

Crown lands, of, provisions regulating the grant of, 347 

deed, by, date from which taking effect, 386 

distinction, between, and agreement for a lease, 366 

execution in duplicate, object and practice relating to, 394, 395 

cxecutoTB and administrators, by, powers, 847, 348 

for life, creation of, 460 

effect of covenant for renewal, 461 
form of, 461 

natuTO of interest created by, 459, 460 
tenant under, not subject to Settled Land Act, 1882. 459 
years, duration of term, 467, 468 

effect of instrument granting, 456, 457 
friendly societies, by, 848 

future, creation of intereeee termini by, 405, 406 
grant of, in ptsfpetuity, effect ol^ 458 • 

guardians h 7 , effect of, 861 
industrial societies, by, 848 
^ant, by, effect of, 849, 860 
to, effect of, 862 
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lease, invalid, o£ inoorjioreal hereditamenU, eifcct of, 385 
licence and, distincLion between, 337 
married woman, by, when as feme sole, 3o3 
mortgagor or mortgagee, by, statutory powers, 356, 357. 
not exceeding three years, how created, 333 
of what may be granted, 3*i0 
options to renew and determine, 303, 394 
power, under, to be “at the best rent,*' effect of, 3G3 
receiver, by, effect of, 358 
registration of, 400 — 403 

Settled Estates Act, 1877, under the, powers of the court as to, 365, 306 
scltied land, of, by tenants for life, 344 

under powers, of, effect of, 36 L 
tenant fox life, by, hoWgranted, 358, 359 
in tail, by, "powders as to, 300 
trades unions, by, 348 

what is incapable of being the subject of a, 341 
•’ lcas»e,” restriction of term, 311 

leaseholds, lease by married woman of non -.so pa rate, invalidity of, 356 
Tiease.s Act, 1849, effect of, where lease under power defective, 304 
legal estate, acquisition of, by lessor, olVeet of. 330 
lessee, bonelit of covenants of. when running with the land, 586. 587 
death of, devolution of interest on. 598 
devolution of property on bankruptcy of. 600 
extent of liability of, for cosU of piepaiation of htasc, 403 
infancy of lessor not ground for repiidiai.ioii by, 349 
infant, avoidance of lease lx>, on attaining full age, 353 
liability of, after assignment of lease. 593 

a.sSJgueo to indemnify, 593, 593 * 

for apportioned rent, when .siirrondoring between two rent 
(lay.s, 483 

cutting tioes excepted out of deimsc, 432, 433 
waste, extent of, 498 — 500 
on covenants, extent of, 588, .589 

under covenants to pay, duties, oiug«iiiigs, bni>o.sitions ox 
burdens, 493. 494 

where premises destroyed by fire through n« g]igf*ncc, 519, 
530 

right of, to Mfeugn or underlet, extent of. 575. 570 
^'all for lessor’s title, rest ric'.t ion of, 383 
underlease when lea'*© containo covenant for renewal, 464 
where game reserved, 433 

Icsbor cannot make title to wli<;lc <;f the property, 380 
lessees, adjoining, liability as between, 591 

leesor, acceptance of assignee as tenant by, when uot inCerrod, 581, 583 
covenants by, in lease, what are, 388 

when “'running with the land,*' 587, 588 
determination of tenancy at will bj’, 430 

extent of liability of, for injury to teuaiit.'s gue.vt caused l»y non-repair, 
505 

to uipair, 501 

uiide{ covenant to repair, 51,1. 512 
where premises dcalroyc^d by fire, 530 
knowledge of, aa to use o{ promises for illegal or iitiiiioral purposes, 5 IS 
liability of, after assignment of reversion, 507 

when non-rep.ui* amounts to public naisnzicc, 504, 505 
no implied warranty by, as to fitncHs of unfurnished house, for habita<* 
tion, 502 

right of cntrycoC, to out excc]itod timber, 432 
in respect to timber, 430 
service of ijolice to quit on. 453, 454 
title of, investigation of, 381— '383 

when croited by e-stoijpcl, 336 
lett.cT, contract by, si^ffiidency of, 871 

licence, agreement for, writing not jiec(M.sary to validity of, .338 

covenant for maintenance of, extent of lessee’s liability under. 671. 
. r.78 , j 1 I 

clldet'of 'non»compUance with, by copyholds. 84S 

( 44 ) 



Tndbx 


LAlYBLOAD AKD 1?BNANT— 

licence, essentials of, to give an ezcluslTe right, 337 

grant of lease by copyholder without, effect of, 343 
inability of grantor to grant fresh licence to defeat purpose of first, 
338 

nature of, 338, 339 

DccessitT for, on leasing of copyholds, 383 

rcrnovarof fixtures after deter niiiiatiou of ti^m, for, when seal neces- 
sary, 42G 

usual covenants as to, C72, 573 
whon grantor may revoke, 338 
irrevocable, 339 

necessary to grant of underlease, 388 
running with copyhold land, 345 
to assign, form and effect of, 580, 5ffl 
licences, instances of, 337, 338 * 

licensed premises, nsual covenants on lease of, 571 

Jiconsiiig compensation rate, tenant's right to deduction in respect of, 479 
litc- interest, lease by married woman of, how granted, 354, 355 
lumtatioii, time, of, for relief s^aiost forfeiture, 544, 645 

Icxifil authority, option in, to clairo paving and other expenses from landlord or 
tenant, 489 

recovery of paving expenses by, 491, 492 
" lock up " shop, nOD-liabiUty of landlord of, to protect tenant's goods, 333 
lodger, position of, when landlord retains control, 330' 

property of, liability of lOdgiiig-house keeper os to, 339 
riglits of, to conveniences of house, 339 
loLlgings, tenancy from year to year of, not presumed, 441, 442 
lunatic, lease made by, effect of, 353 
• property of, statutory pruvisioua as to, 353 

magistrates, recovery of possession ol small tenemenis l>efore, procedure. 
659—561 

market gardener, rights of, as to removal of treps and shrubs, 431 
married woman, invalidity of Ica^'c by, of non-separnie property, 355, 356 

lease by husband of non -separate property of, effect of, 356, 
356 

of life interest, how granted, 354, 356 
und**T a powe.T, 354 
to, effect of, 356 
leasing powers of, 353 
tenant in tail, lease by, 354 

when stalntory leasing powers of tenant for Life applicable 
to. 355 

memorandum, addition of, to deed bcCorc execution, effeel of. 390 

111 wi-iling, siiffioiency of, to satisfy the stalutc, 373, 374, 375 
of asscxsiatioii, Ic-asing powers of companies usually coutainod 
in, .343 

merger, term of years, of, effect on covenants, 553 

underlease, 553 
in rov^^rsioD, 652, 553 
where none in equity, 553 

"messuage," meaning of, 412 , , 

Middlesex, rcgMtralion of lease of lamis in. 401, 583, 581 
miuing lease, liability of tenant for rent under, where minerals exhausted, 433 
under powers, extent of, 362 
monthly tenancy, how determined, 446 

mortgage, covenant against underletting when broken Iiy, 579 
ntorigagee, lease by, not under statutory powers, form of, '358 
statutory powers of leasing of, 356, 367 
time allowed to, in removal of tenant’s •fixtures, 425 
mortgagor, attnrnmcot by, ^ect of, 336 

ciTc*ct of lease by, not under statutory powers, 357 
stat.ntory powers •£ leasing of, 366 
necessary, liability of infant for rent as a, 352 * 
negative covenants, liability of assignee to observof 690, 691 
nature of, 634 

negligence, fire caused by, liability of lessee as to, 519. 520 
liew buildings, no right in tenant to allowance for, 417 

lease, effect <m tenant’s right to remove HxtnreB, 423 ‘ 
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new leue, grant o£, aa effecting a aunender, 549, 66(> 
noteome or offensive trade or baainessi covenant against, when broken, 518 
non-repair, meaanre of damaaes in action for, 612, 613 
non-separate property, lease oy husband of wife's, effect of, 366, 366 

married woman of, how granted, 364 

when invalid, 356, 366 

not to assign,” when covenant bioken, 576, 677 
notice, breaiMi of covenant occasioning forfeiture, of, service of, 541 
covenant to repair on, effect of, 510 
form of statutory, before forfeiture, 540 

revocation of licence, of, when licensee entitled to, 338, 339 
utstutoiy, of intention to proceed to recover possession before magis- 
trates, 560 

sufficiency of, to determine tenancy at will, 436 

Jnvolve payment of double value, 656 
to quit, acceptance of new tenant by landlord, effect on, 455, 456 
agent, by, when effectual, 461, 452 
coostnictSoia if incorrect, 450 
contingent, when invalid, 450, 451 
co-ownera, by, how given, 452 

date of commencement of tenancy necessary to asceitain effect 
of, 447 

expiry of, 446 

where yearly tenancy arose from holding over, 448 

void lease, 448 

upon which possession to be given up, how expressed 
in, 449, 450 

determination of tenancy from year to year by, 443 — 445 
effect of indorsement of memorandam of service on, 452, 
when specifying increase or decrease in rent, 151 
form of, 449 

how period reckoned, 445, 446 

length of, to determine tenancy from year to year, 441, 446 
not required to determine lease for years, 458 
service of, 462 — 464 

waiver or withdrawal of, effect of, when by consent, 454 
when eJTeclual, 464 

weekly tenancy, date on which to be given, 1 1 7 
vi-licn dispensed with, 465, 456 

may be given to sub-tenant, 461 
who can give, 450 

nuisance, covenant by lessee against causing, when broken, 516 

noiL-xepair amounting to a public, iiability of landlord, 601, 605 
offer and acceptance essential to concluded contract, 370 
offices, incapability of, to be the subject of leases, 341 
option to determine, by whom exercisable, 393, 394 

” if the parties think fit,” effect of, 393 
strict observance of provisoes necessary to exercise of, 
394 

purchase, condition precedent to, observance of, 391 

effect of exercise on relation of landlord and tenant, 391 
when exercised, 391 
how and by horn exercisable, 392 
usually expressed, 390, 301 

no power iu personal representalLves to give in a lease, 


restriction as to time of exercise of, 391 
stamp duty on, when payable, 400 
renew, effect of, 893 
Orchard, reasonsible dse of, what is, 433 
ornamental fixtures, right of tenant to remove, 422, 423 
oat||QingB, liability of lessee where covenant to pay rates and taxes includes, 

paxcolB, lease, in, how dewsrlbed, 411 

questions as^^lo property included Ln, erldeno# admissible, 413. 414 
parol demise, reservation may be made out of, 498 
Jesse, term for which nkay be made, 388, 884 
piH-psifiormooe^ gets thst ^11 smount to^ 978, 877 
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part perfarmueek agreemaat lor lease, of, admlselblUty of pant oHdenee, 87((, 

376 

when anf&clept to dlapenae with the reqoiremenU of the 
Statute of Franda* 872, 873 
parties, agreement for lease, in, description of, 374 

party walls, payment by tenant in respect of, when may be deducted from rent, 
478, 479 • 

paving expenses, form of covenant to throw liability on lessee, 494, 496 
recovery of, by local authority, 491, 492 
right of tenant as to deduction from rent, 477, 478 
payment of rent, not conclnsive evidence of tenancy from year to year, 442 
peaceably and quietly," meaning of, 628 
pcual rent, breach of covenant not authorised by reservation of, 470 
nature of, 469 ^ 

stamp duty not charged on, 399 • 

" perform," meaning of, 634 

permanent improvements, right of agricultural tenant to compensation for, 
667 

permissive waste, definition of, 496 

perpetual renewsd, when court will give effect to covenant for, 463, 464 
perpetuities, rule against, effect on options of purchase, 391 
personal representatives, devolution of lease on, on death of lessee, C98 
extent of liability of, as assignees, 698, 699 
how real estate held by, 348 
plantations, exception of, from demise, extent of, 432 
policy moneys, right to, not affected by option to purchase, 392 
" pool," grant of, what it includes, 412 
positive covenants, natiire of, 634 

fKissession, a condition precedent to action for breach of covenant fur quiet 
enjoyment, 629 

action by lessor to recover, procedure, 668, 669 
acts of landlord not amounting to a taking of, 64£ 
adverse claim for, duty of tenant as to, 669 
apportionment where tenant unable to tak^ 485 
change of, essential to snrrender by operation of law. 648 
date of giving up, how expressed in notice to quit, 449, 460 
delivery of, when sufllcient to effect a surrender, 649 
effect of letting tenant into, where agreement nnanthorised, 372 
entry into, as evidence of part performance, 376, 377 
exclusive, what will be sufficient to give, 337 
liability of tenant to restore, at end of tenancy, 666, 667 
recovery of, before magistrates, limit and procedure, 659 — 561 
in county court, right of landlord as to, 669 
where premises deserted, 561 
post, remittance of rent by, liability of tenant, 474 
power, defective lease under, relief s^ven in equity, 363, 364 
lease by married woman under a, 354 
of settled land under, effect of, 861 
under, land to which it extends, 362 
term authorised by, 362, 363 
to be " at the best reyit," effect of. 363 
premises, mcanitig of, in demise of honsg and premises, 412 

use off for illegal or immoral purposes, effect of lessor^s knowledge 
as to, 515 ^ 

presumption, arising on encroachment of waste by tenant, 661, 662 
when tenancy from year to year arises from, 440 
produce, farm, covenant restricting removal of, 564, 605 
profit d prenAre, validity of grant by parol, 339 
profits ox land, grant of all, equivalent of, 412 • 

property, de8criptioi;i of, in lease, 411 

when subject of sOTCement for lease, 374 
interest remaining in landlord alter grant of lease, 385 
Public Health Act, 1876, payments by tenant under, when may be deducted 
from rent, 478 «• 


public-hoaae, covenant against use ox premises as, when broken, 616, 619 
puUln^^own premises, liability of tenant to breaA of covananli to repair 

fUr 'miAn wl#, satate, when arising, 469 
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quarter-day, period of half a year's notice when tenancy commenced at, how 
reckoned, 446, 446 

quiet enjoyment, dnration of implied covenant for, 626 
effect of covenant for, 624, 626 
flats, of, extent of covetiaut for, 671 
implied covenant for, 626, 620 
interference with, a qnestiou of fact, 627 
usual form of covenant for, 623, 624 
rates and taxes, agpreement to pay, extent of, 490 
dciinition of, 488 

jetting at a rent including all, rights of tenant, 490, 491 
usual covenants in lease in respect of, 491 
when liability as to, may bo the subject of agrccuicnt, 189, 
490 

ordinary, when assessed upon and payable by occupier. 488, 489 
taxes and assessments, nature of covenant to pay, 492 
ratification, lessor, by, on attaining full age, effect of Infants' Belief Act, 1874 
...349, 360 

reasouabic user, what amounts to, 497 

" reasonable wear and tear,” effect of limiting toiaiit's liability by ex '‘opting, 
607, 608 

re-assignment, liability of assignee after, 692 
rebuild, liability of tenant under covenant to, 608 
receiver, appointment of, of premises subject to a leasts t^ffoct of, 368 
lease by, effect of. 368 

re-entrv, extent of les.sor's right of, where Icu^sco fails to restore passcssion, 
667, 658 

person to whom right can only be reserved, 634, 635 
power of, conditions in lease include a, 631 
proviso for, effect of, 530, 631 
statutory conditions as to, 639, 640 
what amounts to, 636 

registration, assignment or underlease, of, with superior landlord, provision 
for, 400 

land registry, at, effect where compulsory, 403 
lease of lands in Bedford level, when i(‘(|uiritig, 401, 402 
Middlesex, of, 401, 683, 684 
Yorkshire, of, 401, 583, 584 
leases not subject to. 402 

necessity for atlxiatation where dci'd subject to, 395 
title to leaseholds, of, procedure, 683 
re-grant, reservation, operating as, 428 
relation, landlord and tenant, of, when arisi.ig, 33.6 
release, option, of, mode of, 394 

relief against forfeiture, abandonment oC order for, 613 

compensation as condition to, 611 
lessee’s right to, 541 
limitation of time for, 5t4, 615 

none on broach of covenant ac^aiiist assigning. 612 
statutory conditions relating to, 639, 540 
renewal, perpetual, when court will give effect to covenant for, 403, 464 
of lease, effect of covenant for, 461, 4G2 

option for, 393 ^ 

rent, acceptance of bill of exchange no discharge of. 4T4 

action for recovery of, right of landlord to bring, 480, 487 
agreement for a lease, in, how to be stated, 376 

to increase or reduce, to, necessity for writing, 407 
apportioned, recovery of, 483 
apportionment of, 4*82, 483 

* none where tenant wrongfully evicted by landlord, 486 
where part of the premises surrendered, 484, 486 
position of tenant changed, 48S 
reversion severed, 484 
* tenant unable to take possession. 486 
as an Incident to the reversion, 468, 469 

change in, or in provisions of lease, when creating a surrender, 660 
deduction of income tax on payment of, 476, 477 
deductioiit allowed from, 474, 475 
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rent, effect of surrender on liability for, G52 

how payable when reserved in money, 174 
recovered, 485, 486 

increased or diminished, effect of notice to quit specifying, 450, 461 
reservation of, nature of, 469 
liability of builder under building agrreeinent Tor, 5G8 
^infant for, when a necessary, 3.V2 
lessee for, after eviction, 479, 480 

wbeic premises become iin in habit able, 48 L, 482 

Tiiifurc of, 464, 465 

necessity for certainty as to amount of, 466, 167 
out of what cun be reserved, 465 
payuieul of, in .advance, nature of, 47 J, 472 

increased, I’en.n.nt in pus-Ki's^ion as evidence of part per- 
foiinonce, 376, 377 ** 

not a condition precedent to ^lerfoxm.Luce of covenant fur 
quiet enjoyment, 525 

conclusive of creation of bMunicy fn^ni \ear to ytar, 442 
on assignment of reversion, 173 
when operating as an estoppel, 473. 474 
paymt'iits which arc not, 465, 466 
penal, stump duty not charged on, 399 

relief against forfeiture for non-payment of. rights of lessee. 644 
reservation of an entire, where mcorpureal Ijert'dit ament leased with 
land, eiTcct of, 385 
right of assignee of, to sac, 473 
specialty debt, a, 468 

suspension of, on damage by 6ro. in what cases, 522, 523 
time arid mode of payment, t7o, 471 
to whom payment made, 472, 473 

treatment of single, when issuing out of land and incorporeal liercdita- 
rnejits, 466 

when garuishec order made in respect of, 473 
in an ear, 471 

words used in reserving, effect of, 467, 468 
repair, crjubtruction of covenants to, 505 — 512 

<‘ovon:int to, liability of lessee under, where premises destroyed by 
fire, 520 

when extending to buildings subsequently erectud, 508 
extent of liability of landlord to, 501 
tenant's liability 1o, 506. 507 

good teuautablc, liability of tenant under covenant to keep premises in, 
607, 608 

implied right of lessor to enl^^r under covenant to, 513. 514 
ijfglect by undcrlessee to, protection of uiidcrlcssor, 409 
remedy on breach of covenant to, 510, 511 

teiia 111 able, liability of tenant under covenant to keep premises in, 607 
undertaking to keep in, under the 1-Iuu^iiig, Town XUanniug etc. Act, 
1909... 504 

repairs to surveyor’s satisfaction,” effect on tenant’s liability, 609 
representation, fitness of dwelling-house, as to, when amounting to u warranty, 
502, 503 , 

reservation, game, of, duties of landlori^ and tenant on, 433, 434 

^ Tights of lessee when lease provides for, 433 
lease, in, nature of, 427, 428 « 
meaning of, 427, 428 
operation of, as a re-grant, 428 

in favour of I bird party, 429 
rent of, to what cases restricted, 465 
sporting rights, of, for lessor's benefit, «xtcnt of. 429 
festrlctivc covenant, as to user of premises, enforcement of, 516, 516 
waiver of, what wfll amount to, 519 
reversion, apportionment of rent on severance of, 484 

assignee of, takes with notice of option to renew, 393 
concurrent lease when operating as a grani of the, 404, 406 
devise of, rights and liabilities of aaccessors in, 696 
pnforcement of covenants by succesaoTs to, 595. 696 

on aeveranoe of,,5t6, 697 
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r€fTmioQ, extent of liability of grantee of, 697 
right of grantees of, 597 
liability of leBaor sSter aaaignmeDt of, 697 
payment of rent on assignment of, 473 
rent as an incident to the, 468, 469 
tied house, to, benefit of covenants devolve with, 673 
what 18 the, 336 

revocation, licence, of, rights of grantor, 338, 339 
right of entry, liability of lessor in absence of reservation of, 613 
when implied to lessor, 613 
roads, extent to which included in demise, 414 
royalty, a true rent, 465 

rule against perpetuities, option to purchase not to offend against, 391 
‘'running with the land/* resolutions in Spenoer*^ Case as to covenants, 

" 684, 585 

what are covenants, 684 

sale, tenant’s right to cut timber does not carry right of, 4'29 
seal, necessity for, where lease by corporation, 846 
when necessary to validity of lease, 384 
servant, possession by, how treated, 340 
test as to occupation as, 340 

service, notice of breach of covenant occasioning forfeiture, 641 

to qoit, of, effect of endorsement of notice with memorandum 
of service, 462 
how effected, 462, 463 
when sufficient, 463 

set-off, when available to tenant against payment of rent, 474, 475 
Settled Estates Act, power of hnsbond to grant lease of wife’s land under, 364 

the court os to granting of leases under the, 
365, 366 

when lease by infant may be made under, 35 J 
Acts, grant of lease by tenant for life under, 359, 360 
settled land, grant of lease of, under powers, effect of, 361 
lease by tenants for life of, 344 

Settled Land Acts, powers of tenant for life to grant lease under, 868, 359 
shooting tenant, liability of, for damage to crops, 434 

short term, liability of lessee under fail covenant to pay all outgoings not 
affected by, 496 

signature, stamp duty not necessary to document on account of, 377 
small houses, implied condition as to fitness of, for habitation, 503 
Small Tenements Recovery Act, recovery of possession under, 659 — 501 
specialty debt, rent reserved a, 468 

specific performance, agreement for lease, of, when court will not grant, 
379, 380 

delay as affecting lessor’s right to, 380 
effect of right to, on agreement for a lease, 367 
grant of, a matter of discretion for the court, 378, 379 
right of parties to maintain action for, on breach of 
agreement for lease, 878 

when granted on parol evidence of agreement for a 
lease, 375, 876 

Speneef^e Case, resolutions in, ao to covenants mnuing with the land, 584, 585 
sparting rights, grant of, how created, 676 s 

lease of, extent of authority granted by, 576 
reservation of, in favour of lessor, extent of, 429 
stamp duty, acknowledgment of tenancy when not subject to, 398 
agreement for a lease, on, 377 
application of scale, 398 
consideration, on, 898 

counterpart of ^raement for a lease, oo, 877 

effect of collatwal and Incidental stipulations on, 399, 400 
minute of terms of letting by auctioneer, when subject to, 378 
seala of, 396, 397 

signaturo not necessary to render document Uahle to, 877 
wnen chargeable on improvements, 399 
coQsfderdtioii in separate parts, 899 
Stetaie of F^aads^ jnemorandam snflbsient to satisfy, 878, 874, 378 
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BUtate «t Frauds, part performance, wben tnAolent to dispense with com* 
pliance with the, 373 

prorisions of, relating to grant of leases, 884 
writing necessary to agreement for lease to satisfy, 372, 873 
statutory notice, of intention to proceed to recorer possession before magis- 
trates, 660 

steward, extent o4 authority of, to bind principal, 372 
stranger, rent reserved to a, how recovers, 468, 469 

sub-lease, restriction of lessee’s right to title where lessor holds under, 382 
sub-tenant, notice to quit to, when may be given, 451 
successors, reversion, to, rights and liabilitieB o^ 695 
summary procedure, recove^ of possession, for, 568, 669 
superior landlord, r^istration ox assignment or nnderlease with, provision 
f6r, 400 ^ 

surrender, by operation of law, what is necessary to, 648 

change in rent or provisions of lease ^heu creating a, 660 
delivery of possession suflBcient to effect, 649 
effect on liability for rent, 652 
underleases, 651, 652 
form and effect of, 647, 548 
grant of new lease as effecting a, 649, 650 
implied by change in pobition of tenant, 660 
infant’s lease, of, power of conrt to order, 362 
lease to third party with consent of tenant as effecting a, 661 
term, of, necessity for deed, 546. 547 
surveyor, repairs to satisfaction of, effect on tenant’s liability, 509 
suspension of rent, damage by fire, when entitling lessee to^ 622, 623 
when lessee entitled to^ 479-^82 
^peatry, right of tenant to remove, 421 
tax, meaning of, 480 

tenancy at sufferance, effect of death of tenant on, 438 

no right of distress in respect of, 439 
none against the Crown, 438 
rights of tenant of, against trespassers, 433 
when arising, 437, 438 
will, death of either party to, effect of, 437 
express, effect of, 434 
how determined, 436 

implied determination by landlord, 436, 437 
nature of, 434 

contract for, 335 

when becoming a yearly tenancy, 435 
implied, .434, 436 

corporeal hereditament, of, essentials to create, 337 
creation of, 335 

date of commenoement of, how proved, 447, 448 

necessary to ascertain effect of notice to 
quit, 447 

determination of, under proviso for re-entry, when arising, 680, 531 
term of years, for, commencement of, 466, 467 
duratifA of, 467, 458 
how arising, 166 

year tq/ear, from, effect of anderlease of, 407 
r how determined, 443, 445 

nature of, 439 

payment of rent not conclusive evidence of, 412 
terms of, where created by tenant holding over 
paying rent, 443 

where arising from presumption, 440, 441 
words sufficient to create, 335 ' 

tenant, allegation by, as to date of commencement of tenancy, effect of, 448 
at will, non-liability of, for waste, 498, 499 
attornment by, effect of, 835^ 336 

change in position of, when effecting a ’surrender, 600 
covenants by, what axe, 887t 388 • 

determination of tenancy at will by, 487 
duty of, as to repair of fences, 614, 515 
encroachment upon waste presumption arising* 561* 662 
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tenant, fitueds of, dut^ of land or bonae agent as to, S72 

for life, infant, powera of trastees of settlement aa to leaning lancu 
of, 860 

lease by, of settled land, 3i4 

under the Settled Estates Act, effect of, 360, 36G 
leasing, powers of, 358, 359 

when applicable to u married woman, 35C 
grant of new lease to, effect on right to fixtures, ■I’Jo 
guest of, liability of landlord for injury to, when caused by uoii< 
repair, 505 

liability of, for wabLe, bow enforced, 500 

on failure to deliver up premises at end of tenancy, 556, 657 
to ropaii, extent of, 506, 507 

mortgagor, of, under void lease, when becoming tenant of mortgageoi 
367 

non-liability of, for inherent defects nr iinproveriKints effected by 
landlord, 506 

occupation of part house when creating position of, 3-tO 
position of, before entry under lease, 40*1 
on death of a joint tenant, 343 
rates, when asses^ed upon and payable by, 488, 189 
Ti'iiiuval of fixtures by, must be without dania:'e, 423, 421 
time at which to be doiic% 424 
right of, to cut timber, extent of, 429 

trees and underwood, extent of, 430. 131 
rights of, when premises let at a rent lueliiditig all lales and taxes, 
‘490. 491 

shooting, liability of, for damage to ciops, 434 
year to year, from, liability of, for wast^, 499. 500 
tcnant-in-tail, effect of lease by, not made under express powers, 360, *361 
essentials to valid lease by, 360 
power of, to grant leases," 360 

tenantable repair, liability of tenant under covenant to keep promises in. 507 
tenant’s fixmres, covenant taking away right to remove, how cxpionsed, 426, 427 
tenants in common, leabo by, effect of, 313. 314 

right of, to bring separate acUuii in ejecl'iiciit, 344 
“ tenements,” meaning of, 413 
term, agreement for lease, in, how fixed. 374, ?t7r» 

creation by lease under power, period to wliioh gnod. 3il2, 36.3 
definite limit of, how determined, 4.58 
tenancy, of, must be certain, 458 

third party, lease to, with consent of tenant as offocliiig a siirn'iuh*r, .55I 
reservation in lease may operalr- in fa\nur oT, 129 
three years, lease not exceeding, how created, 383 

tied houses benefit of covenants in loa.se of, devolve upon reversion. 573 
implied condition applied to covenant's by Icssi'o of, 573 
timber, coppice, tenant's right to cut, 43f> 
extent of tenant’s right to, 429 
landlord’s right to, 430 

when waste committed by tenant in cutting. 430 
young, liability of tenant in respect of, 430 
*' timber and other trees,” exqpption of, to what it extends, 431 
time, limitation of, for relief agi^nst forfeiture, 644, 645 y 

title, covenant for, not impl£^ by word “demise,” 52,’ \ 

impugning lessor's, a gr^nd for forfeiture. 532 
landlord’s, when created by estoppel, 336 
lessor’s investigation of, 381—383 

limit of statutory restrictions on lessee to call for, 382, 383 

measure of damages when non-performance due to lessor’s defective, 380 

payment of rent as ixicognition of, 473 

registration of lessee*^, procedure, 583 

restriction of lessee's right to call for, 382 

right of lessee, where leaser unable to make good, to whole of the 
property, 380 * 

trade, covenant noL to carry on, meaning of, 616--^18 
fixtures, fight of lessee to remove, 421, 422 
unions, powers of leasing of, 348 
tms, covenants relating object of, 483 
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trees, cutting, when excited out of demise, liability of lessee, 432, 488 
exception of, from demise, extent of, 4.31 
property in, as between adjoining owiicrs, 431 
tenant’s property in, 430, 431 
trespass, right of tenant at sufferance in respect of, 438 
trustee in bankruptcy, right of disclaimer of, C&3, 554 
trustees, charities,, of, leasing powers of, 342 

provisions governing the granting of Irnsos to, 342 
settled land, of, effect of lease in absence of power, 3G1 
turves, grant to dig, extent of, 412 

underlease, agreement for, provision as to covenants in, 410, 411 

covenant against underletting when broken by grant of, 578, 579 
effect of forfeiture on, 631 

merger of term on, 553^ 
surrender on, 661 ^ 

when made by parol, 407 

where granted lor term equal to a gr<^a1or than lessee’s, 
406, 407 

executors and administrators, by, when supported, 347 
registration with superior landlord, 400 
Tight of lessee to grant, extent of, 575. 570 

when containing covL'Jiaut for renewal, 
464 

tenancy from year to year, of, effect of 107- 
when consent necessary to grant i>f. 3S3 
undsrlessee, covenants usually Im^ Siul upon, 108, 409 

damages in lieu of injunction for waste reit given against, 500 
diHluctions from rent allowed to, 475, 176 
duty of, before taking bis lease, 40M 
* inspection of head lease by, necesbily for. 409. 410 

liability of, to observe negative covenants, 590. 501 
relief against forfeiture, when given to an, 543 — 516 
underlessoT, protection of, against undcrlossec’s ncglcfM. t*) repair, 109 
undorlcttijig, covenant against, when unreasonable, 3K9 
underwood, tenant's property in, 430, 431 

unfiiinishcd dwelling-house, no iuipiied warranty by landlord a.s to Otness of, 
602 

iininhabitahle, liability of l(\s'«cc for rent where prcinibG:s bix^ouic, ISl, 482 
universities, powers of Icof^iug conferred upon, 366 
unusual covenants, what may be, 389, 390 
use and occupation, action for, nature of, 487 

what landlord mii.<!t show to succeed in action for, 487. 488 
when action, may be brought in resx^ect of, 480, 487 
user. TGH.sonabIc, what amounts to, 497 

restrictive covenants as to, enforcement of. 515, 516 
usual covenant, provision fox registration with superior landlord not a, 400 
covenants, leaine, in, as to rates and taxes, 491 
what are known as, 388, 389 
when covenants implied by statute become, 389 
verbal lease, for what term may be made, 383, 384 
voluntary waste, meaning of, 496 

nature of destruction to Constitute, 497 • 

waivor, effect of, jvherc cause of forfeiturS continually rr»cuiriiig, 638, 539 
extent ovapplication of, 639 
forfeitiifc, of, what acts amount te, 537, 638 
notice fo quit, of, what amounts to, 464, 466 
restrictive covenant, of, what will amount to, .519 
ward, lease by guardians on behalf of, effect of, 361 
warrant, recovei^ of possession, for, issue and effect of, 660 
warranty, none implied by landlord on demise of land/501 

representation as to fltueas of dwelling-house, when amounting tot 
602, 603 * ^ 

waste, agricultural, liability of tenant as to, 664 

commission of, by tenant in cutting timber, 430 
encroachment upon, by tenant, presumption as tb, 661, 668 
liability of lessee for, extent of, 498 

how enfotced, 600 
years for* 499, 600 
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liability of lessee from year to year for, 499, 500 
measure of damages giren in action foTi 500 
nature of, 496 

non-liability of tenant flit will for» 498, 499 
when not committed, 496, 497 

water, expression used when soil under, intended to be granted, 413 
grant odC, rights usually passing under, 412 ' 

rate, when corenant by lessor to pay rates includes, 492 
weekly tenancy, date upon which notice to be given, 447 
how determined, 445 
woods, lease of, what is included in, 412 

or underwoods, exception of, from demise, extent of, 433 
writ, issue of, os final election to determine the term, 636 
writing, agreement for lease to be in, 872 

necessity for, ^hen lease for over three years, 384 
year to year, tenancy from, creation of, where tenant remains in possession 

after expiry of lease, 436 
determination of, 439, 440, 443 
enforcement of agreement for, not generally 
decreed, 379 

invalid lease when operating as, 386 
liability for waste attachiog to, 499, 500 
lodgings not presumed to be held under, 441, 442 
n^e of, 439 

payment of rent not conclusive evidence of, 442 
tcims of, where created by tenant holding over 
and paying rent, 443 
underlease of, effect of, 407 
when arising from presumption, 440, 441 « 
yearly tenant, date of notice to quit to, when tenancy arising from holding over, 

448 

void lease, 

448 

years, tenancy for term of, commencement of, 466, 457 

effect of Instrument granting, 456, 467 
when arising, 466 

Yorkshire, registration of lease of lands in, 401, 683, 684 
young timber, liability of tenant in respect of, 430 


librTa and slander, > 

absolute privilege, application of, to communications made in the affairs of 
Stat^ 684 

as a right of the public, 677 

extent to which applied to judicial proceedings, 682 

parliamenta^ proceedings are subject to, 


nature of, 677 

words spoken in the administration of Justice os subject 
of, 678^82 

action, cause of, where disclosed, 646, 647 

ncme disclosed in statement of claim, 646 
libel, for, publication nedessary to found, 656, 65% 
or slander, for, defined, 724 

nfture and object of, 006 
]proper party to bring, 610 

what must be alleg^ la statement of claim, 600 
persons against whom none will lie, 678, ff82 
power of coprt to dismlM before plea of defendant entered, 677 
right of partners to bring joint, 614, 016 
on the ease, allegation and proof required of plaintiff in, 719 
when may be brought, oil, 736 
actionable libel, nature of, 606, 607 
actions, consolidation of, practice os to, 729 

admiuistraticn of Ji&iice, words spoken In the, privilege attaching to, 678, 683 
odministraioirs,! right of motion for libel and slander snrvlvlug to, 613 
offelrs of State, msolnte privilege attaching to communications in the, 684 
ifSSii; Of uewspaper proprietor for publtcetiop by, 663, 664 
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agent, publication by particular, liability, 664 
aggiavatcd dcfatuatory libel, liability of person publiMhing, 739 
alien, right of, to inaintuin un acUon for libel or slander, 611 
amendment, statement of claim, of, power of the court os to, G15 
apology, olTcr of, right of defendant as to, 726 

arrest of judgment, motion in, right of defendant under Fox’s Libel Act, 743 
authorities, often misleading as to particular words being doi'ainatory, 020 
averments, prefntofy, not now necessary, 616 , 
bankrupt, right of, to maintain action for libel or slander, 611, 613 
breach of the peace, criminal proceedings for libel ns tending to a, 605, 606 
burden of proof, ns to fairness and accuracy of report is on defendant, G04, G93 
slatcinezit being read by third party on whom lying, 
665 

true meaning assigned by innuendo, on whom lying, 617, 
648 

in action for slander on title, G77a 
inabcc in a report, os to, is on plaintiA', 605 
necessarily ou plaintiff, 641, G42 
on defendant as to privilege, G85 
plea of justification, of, is on defendant, G75, 676 
where matter pleaded of public inlei'G.>t, 710 
business, loss of particular and general casiomers, plea as to, To'J, 733 
statement os to, when defamatory, G30—G32 
cause of action, when none disclosed in statement of claim, GIG 
where disclosed, 646, G47 

claims, joint, several, or iii the altermAtlve, power of judge as to. 615, G16 
clergyman, right of action where incontinenco imputed to, 623 

statement refiecting upon, when nctionablc •per se, 637 

defamatory, 632 

cbmment and qualified privilege, comparison of def*'ncos of, 707, 70S 
dishonest, defence fails if, 708 
facts must not be misstated by the, 703, 706 
must be fair, if pleaded, 705 
nature of. as a defence, 702, 703, 708 
when of a matter of public interest, 703 — 705 
company, when aetion for libel or slander may be brought by, 612, 013 
cuiidnct, defondnrit. of, how affecting question of damages, 723, 724 

defendant’s counsel, of, effect on quc.stion of damage.'*, 723, 724 
immoral, statement imputing, nature of, 620 
plaintiff, of, when may bo considered by the jury, 721 
consolidated action, assossnieub of damages in, 729, 730 
contempt, statement exposing persons to, as cause of action, 619 
corporation, liability of, to indictment for libeJ, 617 

ivhen action for libel or slander may be brought by, 612, 613 
costs when defendant fails on plea of justification and succeeds on privilege, 
676 

court, power of, to dismiss the action before plea of defendant entered, 677 
Court of Appeal, judgment in, when given to defendant. 051 
crime, dofamalory statement imputing, when actionable, C07 

imputation of an attempt to commit, when actionable per jre, 630, 610 
intention to coiiinilt, not actionable per 639, 610 
statement imputing, when action ^ill iic without proof of special 
damagcy637 ' 

statement/ made in investigating, privileged nature of, 691 
threats iP publish libel with intent^ extort xnuiicy as a, 740 
criniiiial law, Iho punishment of libel by th^e, 7S8, 739 
liability, married woman, of, for libel, 617 
offence, reason for ranking libel as, 614 
sLatidcr never a, 609 

proceedings, distinction between civil aud, ,737, 738 
how token, 740, 741 

leave required for, where, in respect of publication in 
newspaper, 746 

liability of publisher nf Hb^ to, 655, 656 
nature and object of, 605 
plea of Justificatfon in, 606 

provision for dcfcnd.int*B pleas under the Libel Act, 
1843... 743, 744 
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criminal proceedings, publication of statement sufficient to support, 6C9 

to third party not necessary to suppoi't, 606 
statutes applicable to, 742, 74G 
critics, to wbat extent Jury may be, 710 
cusLoinci'S, loss of paiticulaT and general, plea as to, 732, 7S3 
dariiagc, allegation and proof of, not necessary in action for libel, 610 
special, definition of, 730 

examples of what is and what is not/ 731, 732 
proof of, not required in nction for libel, 609 
damages already recover^, plea of, in action against newspaper, 72S 
amount of, by whom decided, 719, 720 
a^scssmont or, in consolidated action, 729, 730 
condact of defendant’s counsel as oiTocliiig, 723, 724 
elTcct of defendant’s conduct on question of, 722, 723 
evidence of provc^ation may be given in mitigation of, 726 

rclyitting existence of actual malice may be given in miti- 
gation of, 726 

excessive, when new trial granted on ground of, 720 
facts to bo considered by the jury in awarding, 720 
inadequate, when new trial granted on ground of, 720, 721 
malice as affecting, 717 

right of defendant to give evidence of apology in mitigation of, 726 
parties to prove or disprove actual malice in view of, 731, 
722 

what defendant may show in mitigation of, 725, 726 
debts, statement imputing inability to pay, when defamatory, 626, 627 
dcfamalion, distinction between written and spoken, 609 
defamatory, authorities often misleading as to particular words being, 620 
libel, aggravated, liability of person publishing, 739 

criminal Jaw and its punishment in respect of, 738 «• 
offence of publication of, not triable at quarter sessions, 744 
statement, action for slander will lie when a, 608 

and statcinont artionnbJe per distinction between, 
635 

definition of, 606 

not convertible into innocent by allegation of inten- 
tion, 643 

test as to whother imputation as to person’s trade is 
a, 623 

iTDC test as to, 610 
what is a, 619 

Statements, actionable per se, clasAificalion of, 633, 631 

effect on right of action, 633 
when actionable* per se of the person, 607, 608 
words, difference between written and spoken, 609 
nature of, to support action fox slander, 6 JO 
defamcr, who is a, 619 

defence, effect of failure of, under T^ord Campbell’s Act, 727 
failure of, where comment dishonest, 708 
fair comment, of, how far available, 702 
justificatian, as a, 669 — 677 

of, ^cct of plea, 670 
how pleaded, 669, 670 

Tumoura and reports not sufficn^t to support, 676 
nature of comment when used os a, 702, 703 \ 

none that defendant Kfad not intention to defame plaintiff, 641 
particulars of, when sufficient, 673 

when necessity for plea of fair comment as a, does not ari.se, 700 — 702 
struck out as embarrassing, 674 

defendant, action for libel or slander, in, right of, to show no injury done to 
plaintiff, 605 

burden of proof na to fairness and accuracy of, is on the, 694, 696 
of plea of Jostifleation is on the, 675, 676 
conduct of CQUDsel of, as affecting question of damages, 723, 724 
effect on question of damages, 722, 723 
intentioff or motive of, how far Immaterial, 609 
Judgment in Court of Appeal, when given to^ 664 
person proper to be sued as, 616 
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defendant, provision for pleading by, under the Libel Act, 1843... 743, 
right of, to give evidence of plaintifF's bad reputHtlon, 721. 

have question as to existence of a libel or slanil 
to the jury, 654 

the whole publication read, 614, 645 
move in arrest of judgment under Fox's Libel 
^ 743 

acverance must be made by, when justifying part, 672 
what defendant may show in mitigation of dainagos, 725, 726 
when defence of qualified privilege may be set up by, 685 

not entitled to gi\'e evidence in chief as to publicaticm or 
character of plaintiff, 728 

disability, procedure applicable to persons under, 610, 611 
discovery, liability of defendant to make, in action for libel, 6G5 
dishonesty, statement imputing, defamatory n:ffhre of, 620 
document, libellous, possession of. presumption arisiDg from, 662 
editor, liability of, as publisher, 664 

evidence, facta justifying mcanlfig of words complained of, of, necessity for, 
646 

mitigation of damages, in, what may be given, 721, 726 
excessive dam.Qgcs, when new trial granted on ground of, 720 
executors, right of action in respect of libel and slander surviving to, G12 
express malice, duty of judge where plaintiff seeks to prove, on the is'<uc of 
privileged communioatiun, 722 
prcscr.ee of third party may not be evidence of, G92 
what is, 722 

fair comment and justification, how distinguished, 710, 711 
function of jury to say what is, 699 
^ how far defence of, available, 703 

pica of, when and when not affected by imputation of nicked 
motives, 709 

when defence of, does not arise, 700 — 702 

pica of, not affected by personal imputations, 70S, 709 
foreign language, innuendo required where statement coiiiplained of is in 
CIS. GL'J 

translation of statement in, proof required as to, 649 
Fox’s Libel Act, effect of, as declaratory of the couimon law, 742, 743 
provisions of, as to criminal proceedings, 742, 713 
fraud, statement imputing, defamatory nature of, 620 
•• full apology,” meaning of, 727 

girl, imputing unchostity to a, actionable nature of statement, 020 
goods, imputation on, of company or corporatiou, effect of, G12, 613 
Btatcmcnt as to, nature of, to bo actionable, 618 
habitual intern poraucc, when actionable, 635 
h.'itrcd. statement exposing person to, actionable nature of, 619 
historical allusion, innuendo necessary to explain, 651 
husband and wife, joint claims by and against, 614 

as agent of tbo wife in publishing a libel, 658 
joinder of, not necessary in action ag.iinst married woman, 617 . 
liability of, for wife’s torts, G17, 618 
ill opinion, statement causing, as caiu»e of action, 619 
illegal vocation, plaintiff no remedy for llbcl^ to bis conduct in, 619 
immoral act, cour^srill not aid plaintiff miction founded on, 619* 
conduct, Aatement imputing, nature of, 620 
imputation, gootf of company or corporatiop, on, effect of, 612, 613 
in^rcct, shonld be explained by innuendo, 661, 652 
inadequate damages, when new trial granted on ground of, 730, 721 
indictment, actual words complained of must be set forth In, 613, GL4 
and pleading, coinparison between, 741 
libel, for, liability of corporqtion to, 617 « ^ 

nature of proceeding by, 605 
prosecution for defamatory libel is now by, 740 
infections disease, statement Imputing, when defamatory, 624 — 62G 
information, criminal proceedings for libel by, whan taken, 740 
injunction, jurisdiction of court to restrain publication 733, 734 
innuendo, burden of proof as to true meaning assigned by, on whom lying, 647, 
618 

defitiition of, 646 
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intiuoudo, duty of judgo whero plain and popular sense given by, 652 — 654 
indirect imputation should be explained by, 651, 652 
iiiBiiincicncy of, effect on plaintiff's claim, 617 
pictorial illustration must be described by, 652 
slang words should be explained by, 649, 650 

statcmcat compliiincd of in foreign language to be explained by, 
648, 649 

when recourse may be had to, 613, 643 
words rcqiiiiing explanation by, 649 — 652 
insolvency, imputiLtiori of, defamatory nature of, 626 
intention, defendant's, how far im material, 609 
inf prim injunction, when publication restrained by, 734, 735 
ironical words, defamatory sense assigned to, by innuendo, 653 
joint claims, by aud against husband and wife, 614 

tortTcasors, action ag:inst one of two, effect of, 616 
judge and jury, duties of, on question of privilege, 085 

duty of, in ounslniiiig and iiiterprcljng statement, 652 
wbcio CONC should go to thb jury, 654, 655 

I>lam nnd popular sense apparent from innuendo, 652— 
G54 

judicial proceedings, exlcnl to which absolute privilege extends to, 6S2 
reports of, when privileged, 694 

jurisdiction, court, of the, to restrain publication by injunction, 733 — 735 
jury, damages the pro\incc of the, 719, 720 

evidence necessary before cose can go to the, 646 
facts to bo considered by, in awarding damages, 720 

finding of, on an indlctinont for pnblisbiug a defamatory libel “ knowing 
the siune to be false," 739 
function of the, 032 

to say what is fair comment, 699 

functions of, where defendant pleads matter is of public Interest, 710 

publication as a fad, a qunsbion for tlie, 065 

question as to e.xiaicnco of malice, when to be left to, 715, 716 

the fairness nnd accuracy of a report is for the, 694 
questions to be icft to the, 018, 619 

riglit of defcuclaut to have quest ii'm as Lo existence of a li'oel or slander 
left to the, 654 
lo what extent critics, 710 
when case should not go to, 654 

JustiOention and fair comment, how distinguished, 710, 711 

application of general plea of, to scpniate parts of claim. 676 
as to part only, severance to be maclt: by defendant, 672 
burden of proof of, on defondant, 675, 676 
defence and particulars of, wheu sufficient, 673 
as a, 669—677 
of, effect of plea, 670 

bow pleaded, 669, G70 
extent to which, niay bo sufficieiit, 673, 67.3 

use of words subject to plea of, 671 
failure to prove, effect of, 723 

gCDcr.^ charge, of, right of plaintiff os to, 673, 674 
particulars of, must be relevant, 674 
plea of, in criminaf proceedings, 606 
rumours and reports' not sufficient, 675 ^ 

when whole of complaint must be subject of, '^71, 672 
* knowing the same to bo false,'*' finding of jury on indictSient for publishing 
a defamatory libel, 739 

letter, publication by, when addressed to plaintiff and opened by third party, 
660 

of libel by placing^ in wi-ong envelope, 660 
trans'.nissXoa by post as evidence of receipt, 661 
libel, allocation and proof of damage not necessary in action for, 610 
applicability of. law of, to civil and criminal law, 737 
criminal and civil proceedings as to, distinction between, 738 
duty of person possessing, to refrain from publishing, 661 
nature of, for 'which action will lie, 606, 607 
pleas of defendant in action against newspaper for, 727 
possession of document containing, prosiimption arising from, 602 
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libel, publicaliun nccecisary to found action for, 65G, 6S6 

to tbitd party noccMiary to found uuUun, 656, Gi>7 
reason for being ranked a crimiiuil ottuiiue, tili 
BpcGial daiijugcs in, proof necofisary tu claim for, 610 
jbLiitriucut oi ciaiin iu netjon for, irliat must bo rout Mined in, 608 
statutes applicable to criminal proccecLuiga fur, 74.2 — ^74U 
Libel 1702, provisions of, os to criminal proceedings, 7*12, 743* " 

1843, iiotiiliLy of defendant though acquitted of olTcnce under, 738 
provision for defendant’s pleading under, 743, 744 
libellous, statements held to be, 622, 023 
literary allasioii, innuendo required to explain, 651 
criticism, subject-matter of, is agreed, 7u6 
when not protected, 709 

London County Council, when not a tribunal acting judicially, 681, 682 
Lord Canipbeirs Act, liability of person puMidiing defamatory libel under, 
739 • 

malice, absence of, as not affecting defendant's Liability, 686 
effect of, 7n 

allegation of, in sfatcMncnt of claim, 60S 
os affecting damages, 717 

coimncnt disloited b^', when a question for the jury, 707 
deliiiifion of, 712 

evidence of actual, when admissible, 717 

cxi£>teiico of, when question to be left to the jury, 715, 716 

express, what is, T22 

cnctrinsic evidence of, when to bv, left to the jury, 716, 717 

intrinsic evidence of, when to be left to the Jury, 716 

none, uherc deleudaut under duly to conirnunicato, 714, 715 

presumption of, when lebuttcd, Gu8, 609 

proof ol, adnii'^sibtiily of, where fair comment pleaded, 708 

rr])Ojt, ill a, on whom burden of proof as to, 095 

Tight of parties to piovc or disprove actual, with view to daningce, 
'721, 722 

statciuimt in presence of third party, when cvideri' e of, 692 
what plainliff must show lo prove, 7J2 — 715 
will not amount to, 712 
wlien ] in plied by law, 608 

filaintiff not cailrd upon to prove, 68o 
“ imiliciously,*’ meaning of, in btatements of claim, 609 
mairicd woman, action against husband, when may be brought by, 613 
criminal liability of, for libel, 617 

joinder of husband not necessary in action against. 617 
non-linbilily of, lo prosecution for libelling husband, 617 
right of, to suo*as feme tole, 613, 614 
liability of, for publication by servant, 662, 663 
inoilical man, Btatoiuont Tcflectint; upon, when defamatory, 632 
mczital iu'^npacity, imputing to Ills Majesty, offence, G24 

statement os to person’s, when defamatory, 624 
military court, absoluto privilege as applied to, 631 
mistake, fair cum men t. not founded on, 705, 706 
publication may be by, 660 

mitigation of damages, evidence of apolog^^ in, right of defendant as to, 726 

provofation may be given in* 726 
rebutting existence of actual malice may bo 
given ii^ 726 

what defendant may show in, 725, 726 
wliere damage already recovered against newspaper, 
728 

motive, defendant’s, how far immaterial, 009 

new trial, when grantod on account of excessive €/r inadl^uate damages. 

720, 721 \ 

newspaper, leave required for criminal proceedings in respect of publication in, 
746 

lialnlitv of projirietor of, for publication, 663, 664 
pleas of dofendant in action for libel against, 727 * 
right of dofc’iidnnt where damao^es already recovered, 728 
newspapers, copy of register oP, a^ evidence of contents, 065, 666 

privilege attached to judicial proceedings not confined to, 691 
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liewspapars, areparis of pubiio meetings in, protection of. 698. 699 

statutory privilege applicable to publication of reports in. 746 
protection cn. 697. 6i)8 

provisions relating to criminal proceedings for publica- 
tion in. 74^716 
'^'newspaper.** meaning of. 744 
nomrnal damages, when may be awarded. 718 
notices, protection of, when for public information. 69J 
odice of honour. impi]t:ition as to. when sufficient to support an action. 635 

publication imputing dishonesty to holder of, when actionable^ 
607 

profit, statement as to. when actionable par m. 635 
offices, sraieinent respecting persons holding, when actionable per re. 637 
statements in respect of, when defamatory, 632, G33 
parliamentary candidates, liability of person defaming, 737 
i’arliaruciitaiy Papers Act, 1840, protection of publishers under, 683 
parliamentary proceedings, common law immunity of reports of, O'.iS 

extent to wliic,h absolute privilege applicable lo, 
683 

particulars of claim, extent to which plaintiff bound by. 611 
partners, joint action by. when may be maintained, 614. 615 
right of. to bring separate action, extent of. 615 
payment into coui t, plea of. right of deieriLlaiit under the rules. 72S 
pccnniaiy difficulties, statement imputing, when defamatory, 02G, 027 
person, defamatory statements actionable per re aa to. classiilcation of. 633. 634 
personal impntations, defence of fair comment not destroyed by. 70S. 71^:1 
pictorial illustration, innuendo necessary to dcbcription of, 652 
plaintilf. action for libel or slander, in, proper party to be. 611 

bad reputation of, right of defendant to give evidence of, 724, 726 
buidcu of proof necessarily on, 641, 642 

of malice in a repoit is on. 6Ur> 
conduct of, when may be considered by the jury. 721 
lualicc, when proof of. not incumbent upon. (>85 
pica of, iu statement of claim, 608 
right of. to know the cose against him, 673 
vviiat must bo showu by. to prove inulico. 712 —715 
plaintiffs, necessary and proper, who are. 611 
pleading and indictuiciit, comparison between. 741 
pleadings, practice os 'to, 728 — 730 

post, transmission of letter by. as evidence of receipt, 661 
postcard, publication of libel by. 6G1 
prefatory averments, not now necessary. 616 
presumption, malice, of, when rebutted, 008, 609 
printer, libel, of, liability as publisher, Cul^ 

“ private,'* as to marking on letters, 660 
piivilego, absolute. iSsa absolute privilege. 

.03 distinct from jjablicalion, 658 
authorities on subject of, 698, 690 
burden of proof as to, is on the defend .niit, 685 
duties of judge and jury on question nf. G85 
exists only lor public benefit, 697 
extends only to actual legal proceedings, 697 
^nature of pica of, 6T7i 

none whero report coutaius comments or a coldircd account, 697 
qualified. See qualified privilege. 

privileged coTuraiinicatlon, duty judge where plaintiff scollu to prove express 

malice on the issue of, 723 \ 

meaning of, 711 

occasion, authorities npon which definition of, is founded. 687, 688 

/ ^ceptions to general definition of, 690, 601 
giving character of servant as instance of. 688 
introduction of third persons into, may be reasonable, 691 
pTGsenco of third party on, effect in action of slander, 692 
reasons for holding an occasion lo be, 688, 680 
stotements made in Investigating crime as being made on a, 

what is a. 686, 687 
repfirtSi in general, 69,^ 
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proceedings, coloured account of, privilege does not extend to, 097 
profession, statemoDt as to, when defamatory, 6i)0 — 632 

statements affecting person in his, when actionable per Me, 636 
proxicrly, nature ofs tatement tvs to, to be actionable, 618 
provocation, evidence of, in niiligution o£ damages, T2G 
public bcriciit, priviloge exibts only for llio, 087 

information, protection of notices when for, 690 
interest, coiffmcnt must be of a matter o'f, 703 

function of jury where defendant pleads mat ter is of, 710 
what nught be a matter of. 703 — 70r> 

wlicn necessity for plea of fair coin incut does not aiise, 
700—702 

justice, protection of slaLcinctiis made in course of, 691 
meeting, privilege extended to reports of proceedings of, 716 
statutory protection of reposts of, 698, 699 
olTcncc, criminal proceedings for libel as a, 605 
Tight, absolute privilege ns a, 677 
publicaliuri, as :i fact, a queBtiui#Cor the jury, 665 

dofainatoiy btalcmcut, of, when sufficient to support civil action, 
658, 659 

liu'^baiid or wife. In', os agent of one anotboi. 058 
jiiii<:dio(ion of the court to restrain by injunction, 75*3, 731 
JiIk‘ 7, of, lial)ility of person causing, to criminai proceedings, 653, 
656 

to third party, neccssiij f».j* allegation and proof of, 656, 
G57 

may be by mistake, C60 
incaniiig of, 058 

necessity for, lo found ajLllou lor libel, 655. 656 

newspaper, by, liability of proprietor, 663, 664 

paiticular agent, by, liability. 661 

poison who makes, the proper defetulani, 616 

|in«;ieaTd or telegram, by, 661 

jiroof of maimci of, with view to damages, 721 

icquest no defence to, 661 

responsibility of wtilcr of bbcl for its, 660 

right of dcfenrhint to have the w'hoic considered, Gil, C15 

servant, by, liability of master for, 662, 663 

filaiider, of, by repetition, 666 

extent of liability of person from wliom issuing, GGG 
— Ct>8 

what is, 666 

sfatcincnt, of, necessary to right of action. 618 
third iiaity must ufldcrstand sueli as a libel, 6<t4, 665 

to, when ncccs.<«ary to support aii action for Ub^ or 
slander, 606 
wliat amounts to, 658 

wiicn a primd facie libel or slaudcr, 608 M 

arising, altliough addressed to plaintiff, 6G>'t ' 

sufficient to support criminal proceedings, 659 
publisher, libel, of, extent of liability of, 728 

qualilied privilege and comment, compaiisqn of defences of, 707. 708 

^defence of, when defcwlant may set up, 685 * ^ 

m extension of, to eertum reports, 694 
quarter session^offonce of publication o£^ defamatory libel not triable at, 
744 M 

regbifer of newspapers, cop^ of entry in, as evidence of contents, 665, 666 
repot ilion, extent of liability of person from whom slander issued, 666 — 668 
liability for, to urbat conffned, 668, 669 

principle of classification of eases where qpigiuatofi of slander is 
icsponHiblo for, 668 ' \ 

publication of slander by, 660 * ' 

report, burden of proof os to accuracy of, is on defendant, 696, 695 
effect when only of part of the proccedisgs, 695, 696 
fairness and accuracy of, how considered, 695 . 
judicial proceedings, of, when privileged, 694 
malice ill, on whom burden of prooE, 695 
may be fair without being fuU, 696 

( 61 ) 



Indux. 


JC-IUBL' and S LAXDKR— tfowMil/ffii. 

^report, parliamciiUry procecaings, of, immuuity iu respect of, 608 
public meciLtjgs,-o£, stututory pioleuuun of, G08, GOO 
quesstion as to fairness unci accuiacy ol u, is for Ihe jmy, GDI 
when privilege dues not cxU*nt] to, 607 
rcp«.iLi, extension of qaalified privilege to certain, 694 
. extent of huniuniLy of, G0r» 

•* iinmunity in respect of, exists* for p'Ublic benefit, 097 

newspaper, 6taLuL<ji'y privilege appliciibio to 'publication of, 745 
privileged. See priviJcgud reports. 

reputation, right of delcndant to give evidence of plaiutiirs bad, 721, iJo 
ridicule, statciucnt exposing person to, as cause of action, G19 
Mcandalnm mofjnatum, when ceasing to be a critiiiaal olfence, COO 
6cU-vjiJdicatioii, statement made in, when privileged, G90 ' 

biTvaut, giving character of, us instance of privileged occasion, C88 
publication by, Uift**‘iiLy of master, GG2, GG5 
phareholdcrs, when company may bung action for libel and slander afruiiu^li 
, any of its, G13, G13 

slander, allegation and proof of special SSaznage in action of, for words not 
RCtionable per 719 

extent of Uubility of person from whom issiiiiig, CGG— 0C8 
nature of defainatoiy words to snppurt an aetiou for, 610 
uob a criminal olTencc, GOO 

piehcijce of third piirly on privileged occasion, effect in actron of, 
t)93 

proof of general damages for, difllciilty aLtondirig, 718 
Etatement of claim in action for, what must Ue alleged iu, OUS 
when actum will he for, 608 
published, GOG 

Slander of Women Act, 1891, effect of, G31 
slang words, instances of, held actionable, 040, G.'iO 

should be explained by inmieiiflo. 049, 050 
soc iety, imputing unfitness for, when statement defamatorv, 021 C20 
solicitor, statement reflecting on, when defamatcii-y, G82 * 
epocial damage, dciinilifin of, 730 

examples of what is and what is not, 7,31, 7H'2 
proof' of, not necessary to joint action by partners, G14. GI5 
ar.der the Slauiiur of Women Act, 
1891... 02 1 

required in action for libel, 009, 010 
light of plainUif to general damages when failing to prove, 




when to bo alleged and proved, 718 
damages, libel, in action for, proof necessary' to support claim for, 

610 • j 1 1 

slander, in .action for, proof nneossary to claim for, CIO 
spoken and written defamatoTy wocila, dilTcicncc between, GOO 

words, proof *of, special damage ueccsbary to action where suspicion 
of crime conveyed, 6.38 

State, affairs of, absolute privilege attaching to communioatuios iu the, G8i 
•tateru^-nt, actionable per ee, and ordinarily defanLatory, disllncLion between. 


toecssazy to found 


affecting person in^his profession, when actionable per ee, 637 
defamatory, acUon^lc per se, effect on ri^ht of action, G3.‘l 
disparaging plaintifi^iti his trade, when actiViabic, 627, G28 
esseniULs xicccBsary. to render, actionable, G18\ 
how to be eonstriiuu by the court, 039, 040 V 
impaling a crime, wiicn sx^cclal damage not \o 
action, CSC, 037 
conduct to person in his trade, wben defamatory, 63.3 
A fraud,' dishonesty and the like, actionable u.'itiire of, 020 
immoral conduct, defamatory nature of, 020 .r' 

sexual Incontinence to a mnn, when action will lie fnv 
621, 623 

nneliastity to woman or girl, actionable nature of, 620 
, unfitness for society, wlien def amatory, 034, 025 
^nental incapacity, os to person’s, when defamatory, 624 
< nature of, to bo actionable, 618 
of claim, actual words to be pleaded in, 643, 614 


V 
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gtatcmcrit of claiiri, ariiCLidmont of, power of the coart as to, G15 

eau'vo of action, when none disekwqd in, G40 * « 

liLjc.'! or sluuder, in action fur, wLiat UiUat be alleged by, ^ 
GC)8 

when good cause of action disclohcd by, G-IG, G47 
^prosonoc of third -party, in, when privileged, 6*ja * •• 

prnnf of^ctiial ivoid' u^'c'd niusL bo givoir, 614 
Tollfctiog ou person in the way of his trade, eases where held action- 
able 71 or re, GoG 

true tc^t as t.o whether defamator}*’, 619 
when dofiiinatoiy. GIS) 

, not fietioiiahlo per * 0 , 634 

prinifl facie drf amatory, 646, G46 

atatoiiicnts. dcfamatoiy, as to pursou acLionaj^ por 90 , classiGcntion of,' G33, 

r.;ji ^ 

siininiiiiy jnri-^dictiou, procccKlhigs against proptiiistors of newspapers in court 
of, 711, 7ir» ^ " 

tch*griii:i, publication of lihcl by, Gfkl 

1 hu*d p.u t.y, answo-rs to qufistions in |)ro.«;rncQ of, when privilogctl, fi03 

inf rocJiir'tion of, into privijigod occasion may be re:iNonHble, 091 
knowledge of, that maUci a libel, necivrsary to publicatiun, G04, 

Gfirk 

pi*r**iin who iikay be n, 607 

pLililicatJuii of libel to, necessity for allegation and proof of, 650, 

GO? 

etatemopt before, when ci'idcnce of malicious intnnfion, G92 
word'' defani.'il *ry of pl.iiutiH' not iifidio'-^bind hy, cfiect wI:or€ 
spolvC'ii wifiioiit malice* on privileged occasictm CU3 
threats to publish, liability of pcrMiris exforiiiig 'money under, 710 
l.ific, huMlcn of proof 111 action for slander of. G7’7 
toi 1 1( ii^ois, jniikt, action ngaiii"! one of two. oflVet of GIG 

trade. jni|niliiig comhict allccting pe^^Ol^s, last whether defamatory or not» 
f.23 

mu''f be lawful to be subject of lihcl or slander action, 635 
puhlieiitiuii of statciucut likely to injure i>ei-son in, when actionable, 

G(»7 

Btalcmcnt as to, wheu defarnafory, 030 — 633 

calciilalcd to dKpaiago pluinlill in bis, when acfionable, 
GL'7, r»3« 

statements iclh‘ctrrig upon person in thc< way of hi'^, ca^'cs where held 
actidiiuliTc per xc. G3G 

trsnslnl ion. ^I itciiicnl in foreign language, of. proof Tpqiiired b}’, G19 
Iru.'nicc ill h.iiiki iifiicy, when r*pht of action for libel or slander of bank^ 
I'lipl'n gmds aeciiics to, Gil, G12 
truth, del nice of. when may bp f»lcad»»d, 670 
uiiehaslily, iinpntation of. as a stniement riciionnble per xp. 611 

HtuTnniPiir. iriipuiing to woman or girl, actinnable nature of, 603, G2J1 
iiuii1ni'‘^s for -laicncMil iiii|iiii iic' xiln-ii flr*t;nMa*rif-v. <i3l 63“> ^ 

veriereul disease, inipul^it.inn that person sull'cring from, when acliomibk* per se^ 
t)40, 64 1 

ini]iiiting to a person, when actionable, 608, 631 £ 

voluntary statoment, when may bo protc^^d. 690, 691 0 ♦ 

wicked miiiiviw, J^ipiitation of. when anfAvhen not alTocting defence, TOST^ % 
wife. Mm hll^lmll^ Hgpiit in publi'.biiig a Ubpl. OriH 
wnlcT, libel, (W respunsibility of, for its pflblication. 660 
wonkan. inipuj^ig unchastity to a, defamatory nature of statemont, 603, 620 
words iioosi rwt ion of, bv fhr court. 639. 610 
wrilteii aud spoken defaiiiulory wurde, diilcreuce between, 609 
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